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Tlu!  FKIJKKAI,  RK(;ISTI:R  (l.S.SN  l)()!)7-(i;{2(i)  is  puhlisluul  diiily. 
Monday  llirougli  I’riday.  (!X(:(!i)t  oilit  ial  liolidays.  l)y  llio  OHico 
oI  iIh!  I’odoral  Rof^islor,  National  .Vrchivos  and  RiMiords 
Adniinisiralion.  \Vashin{;ton,  DCi  20408.  nndcir  tin;  I-’tuloral  Ro^istcn' 
Act  (44  C;li.  1.^)  and  llio  r(!}>ulations  of  tin;  .Adininislialivo 

(ioininitlcH!  ot  llu;  l-odinal  KciHistor  (1  (3  R  (Ih.  1).  Tlu! 

.Snp<?rinl(nid(Mit  oT  Docununils.  II. .S.  (ioxi^nnmnit  I’l'inting  Oltici!. 
\Vashin}>lon.  IXi  20402  is  Ilio  (ixclnsivo  dislribnlor  of  tin;  olTicial 
(Mlition.  l’(!riodi(:als  posla^t!  is  |>aid  at  Washington.  I)(I. 

1  lu!  FI-DKRAl,  RK(;iS  I  FR  pro\  id(!s  a  uniidrin  systoin  lor  making 
availal)l(!  to  tho  ])nl)li(:  i'(!gnlati()ns  and  logal  nolictis  issinul  l)y 
^■(^d(!I■al  ag(Mi(;i(!s.  Those!  inchidi!  Pnisideintial  proclamations  and 
Kxocaitivo  ()r(h!rs.  Foihiral  agonev  docninonts  liaving  gtinoral 
a|)pli(:ahilitv  and  l(!gal  (!rid(;t.  docninonts  neepiirt!!!  to  ht!  pnhiishod 
hy  act  oT  C.ongross.  and  othor  I'odciial  agoncy  docninonts  oT  |nihlic 
intiirost. 

Docninonts  aro  on  Tilo  Idr  piihlic  insjioction  in  tho  OTTici!  ol  tho 
l-’odoral  Rogistiir  tho  tlay  hiiToro  thoy  ari!  pnhiishod.  iinloss  tho 
issuing  agonev  n!(iiiosts  oarlior  Tiling.  T’or  a  list  ot  (locmnonts 
current  1\  on  filo  Tor  pnhiic  insiuiction.  soo  n  n  n  .o/r.goc. 

'Till!  seal  oT  till!  National  Archivos  and  Riicords  Admiiiistralion 
aiithonticalos  tho  Foiioral  Rogislor  as  tho  oTTicial  s(!rial  |)nhlication 
ostahlish(!d  nndor  tho  T'odoral  Kogistor  Act.  lhulor44  II.,S.(;.  m07. 
tho  contonts  oTtho  Foiioral  Rogistor  shall  ho  jiidic.iall\  noticiHl. 

'Tho  Foiioral  Rogistor  is  pnhiishod  in  paper  and  on  24x  inicroTicho. 

It  is  also  availahio  online  at  no  charge  at  n  inv./i/sis.goi’.  a  service 
oT  tho  l)..S.  (iovornimint  I’rinting  OTTico. 

'The  online  edition  oT  tho  Foiioral  Rogistor  is  issued  nndor  tho 
aiithoritv  oT  tho  .Adininistratixo  C'.oininittoo  oT  tho  T'odoral  Resistor 
as  tho  oThcial  logal  oipiivaliint  oT  tho  |)a|)(!r  and  inicroTichi!  editions 
(44  Tl.S.d.  4H)1  and  1  (IT'R  ."i.  ID).  It  is  updated  hv  ti:t)D  a. in.  each 
day  tho  Foiioral  Rogistor  is  pnhiishod  and  inchidiis  hoth  text  and 
graphics  Troin  Volnino  .^D.  1  (lannary  2.  l‘)D4)  Torward.  T'or  nioro 
iiiTormation.  i:ontact  tho  (il’O  (Instomor  (Contact  (Iiintor.  Ik.S. 
(iovornniont  Printing  OTTico.  Phono  2()2-.^12-18t)D  or  8I)()-.112- 18DD 
(toll  IriH!).  K-inail.  g/;o''cn.s//io//;. com. 

The  annual  snhscription  price  Tor  tho  Foiioral  Rogistor  paper 
edition  is  .S74‘)  phis  postage,  or  .S808.  pins  postage.  Tor  a  coinhinod 
Foiioral  Rogistor,  Foiioral  Rogistor  Index  and  hist  oTOT’R  ,Soctions 
.XTToctod  (h.S.\)  snhscri])tion;  tho  inicroTicho  edition  oT  tho  Foiioral 
Rogistor  including  tho  Foiioral  Rogistor  Index  and  h.SA  is  .Slti.^. 
jihis  |)ostago.  .Six  month  snhscriptions  aro  availahio  Tor  ono-halT 
tho  annnal  rate.  The  iirovailing  jiostal  rates  will  ho  a])phod  to 
orders  according  to  the  dolivorv  method  roqnostod.  'The  |)rico  oT 
a  single  cojiv  oT  tho  dailv  Foiioral  Rogistor,  including  |)ostago. 
is  based  on  the  nnmhor  oT  pages;  Sll  Tor  an  issue  containing 
loss  than  201)  pages:  .S22  Tor  an  issue  containing  200  to  400  pagi!s: 
and  .$82  Tor  an  issue  containing  more  than  400  pages.  .Single  issues 
oT  tho  inicroTicho  edition  mav  lie  purchased  Tor  .$8  per  copy, 
inc.luding  |)ostago.  Remit  chock  or  nionov  ordi!r.  made  jiavahlo 
to  tho  .Suiiorintondont  oT  Documents,  or  charge  to  your  (iPO 
Do|)osit  ,\ci:ount.  V1S.\.  Mastort'.ard.  .\morican  Fxpriiss.  or 
Disi:ovor.  .Mail  to:  l'..S.  (iovornmont  Printing  OTTico — Now  Orders. 
P.O.  hox  970050.  ,St.  Louis.  MO  08197-9000;  or  call  toll  Tree  1- 
800-512-1801).  DO  area  202-512-1800:  or  go  to  tho  II.,S.  (Iovi!rnmont 
Oiilino  llookstoro  silo,  sih!  /u)oA:sloro.gpo.go\'. 

'There  aro  no  restrictions  on  tho  r(!puhhcalion  oT  material  ajipiiaring 
in  tho  Federal  Register. 

liow  'To  Oite  'This  Puhlication:  llso  tho  voliimo  numhor  and  tiu! 
page  numhor.  Fxamplo:  77  FR  12845. 

Postmaster:  Send  address  changes  to  tho  .Suporintondont  oT 
D(M:umonts.  Federal  Rogistor.  Ih.S.  (iovornmont  Printing  OTTico. 
Washington.  DO  20402.  along  with  tho  entire  mailing  label  Trom 
tho  last  issue  received. 
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HIT.  I  1:1)1:R.\1.  Rixiisn-R:  wh.vt  it  is  and  how  to  HSi;  T1 

I'OK:  .\n\  piTson  who  uses  die  T'odcnil  Kcgisior  and  (ioiio  oT 

TViloral  Kogukitions. 

W  HO:  Sponsoivil  Iw  die  OTlico  oT  die  IVdoral  Kcgisior. 

W  II.VT:  I'rcc  puhlic  liriclings  (approximatch  liours)  lo  present: 

1.  The  regukiiorv  process,  willi  a  locus  on  the  Tederal 
Kegister  system  ainl  die  piililie's  role  in  the  ilevelop- 
nieni  oT  regulations. 

2.  The  relaiionship  lietween  the  Teileral  Kegisier  aiul 
hoile  ol  Tederal  Regulations. 

The  important  elements  oT  t\  pieal  Teileral  Kegister  tloe- 
uments. 

I.  .\n  introiliietion  to  the  ftniling  aiils  oT  the  TK/CTK  s\s- 
tem. 

WII'i':  To  proiide  the  public  with  access  to  iiiTormation  nee- 

essarx  to  research  Tederal  agency  regulations  which  di- 
reeth  ;iHeet  them.  There  w  ill  he  no  discussion  oT  spe- 
eilie  agency  regulations. 

WIITN:  Tuesdax.  .March  12.  201,^ 

9  a.m.- 1 2:3t)  p.m. 

W  IITITT:  OTTieeoTthe  Tederal  Kegister 

(ainlerenee  Room.  Suite  "OO 

.SOI)  North  (aipitol  Street.  NW  . 

W  iishington.  DC  2(K)02 

KT.STIKX  .VnONS;  (202)  “  1 1 -(i0()8 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
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50  titles  pursuant  to  44  D  S  C.  1510. 
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the  Superintendent  of  Documents.  Prices  of 
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DEPARTMENT  OF  THE  TREASURY 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau 

27  CFR  Part  5 

[Docket  No.  TTB-201 2-0002;  T.D.  TTB-112; 
Ref:  Notice  No.  127] 

RIN  1513-AB33 

Amendment  to  the  Standards  of 
Identity  for  Distilled  Spirits 

AGENCY:  Alcohol  ami  Tobacco  Tax  ami 
Trade  Ihireau.  Treasurv. 

ACTION:  Final  riil(!:  Treasurv  Decision. 

SUMMARY:  'The  Alcohol  and  Tobacco  'Tax 
and  'Trade  Bureau  is  amendiu”  tlu; 
regulations  setting  Torth  the  standards  oT 
identity  Tor  di.stilled  spirits  to  include 
"(iachayia"  as  a  ty|)e  oi  rum  and  as  a 
distinctive  product  oT Brazil.  This 
ainemhnent  tbllows  rerjuests  reccuvrul 
Trom  the  (un  erninent  of  lirazil  and 
suhseciuenf  discussions  with  the  Office 
of  the  United  Slates  'Trade 
Representative. 

DATES:  Eijf^ctive  D(tUr.  April  11. 2013. 
l']xisting  certificates  of  label  ajjproval 
that  contain  the  term  "(’.achaga’’  and  do 
not  comply  with  the  regulations  in  27 
UFR  part  5  will  Im;  revoked  hv  operation 
of  regulation  on  August  2(1.  2013. 

S(!Ction  5. 35a  (27  CFR  5.35a)  is  effective 
from  Aj)ril  11. 2013  to  Fehruarv  25. 
2015. 

FOR  FURTHER  INFORMATION  CONTACT:  Kate 
M.  Bresnahan.  Regulations  and  Rulings 
Division.  Alcohol  and  Tobacco  'Tax  and 
'Trade  Bureau.  1310  (J  Street  NW..  Suite 
200F.  Washington,  IXi  20005:  tehiphone 
202-453-1030.  Ext.  151. 

SUPPLEMENTARY  INFORMATION: 

Backgrounil 

ITIi  Authority 

Section  105(e)  of  the  Federal  Alcohol 
Administration  Act  (FAA  Act),  codified 


in  the  United  .States  Code  at  27  U.S.C. 
205(e).  authorizes  the  .S(!cretary  of  the 
Treasury  to  prescribe  regulations 
relating  to  the  ])ackaging,  marking, 
hranding,  labeling,  and  size  and  fill  of 
(H)ntainers  of  alcohol  beverages  that  will 
prohibit  consumer  decej)tion  and 
provide  the  consumer  with  achupiate 
information  as  to  llu!  identity  and 
(luality  of  the  ])roduct.  The  Alcohol  and 
Tobacco  'Tax  and  'Trade  Bureau  ('TTB) 
administers  the  FAA  Act  pursuant  to 
section  1111(d)  of  the  Homeland 
.S(!c,urity  Act  of  2002,  codified  at  0 
U..S.(].  531(d).  'The  .Secretary  has 
delegated  various  authorities  through 
'Treasury  De|)artment  Order  120-01 
(Rcivi.sed),  dated  )anuary  21, 2003,  to  the 
T'TB  Administrator  to  ))erform  the 
functions  and  duties  in  the 
administration  amt  enforcement  of  this 
law.  Regulations  implementing  the 
provisions  of  section  105(e)  as  they 
relate  to  di.stilled  spirits  are  set  forth  in 
])art  5  of  title  27  of  the  (iode  of  Federal 
Riigulations  (27  CFR  part  5). 

(ihisscs  ond  'I'vpos  of  Spirits 

'The  'T'TB  labeling  regulations  rec|uire 
that  the  class  and  ty])e  of  distilled 
spirits  a|)pear  on  the  product’s  brand 
label  (.see  27  fiFR  5.32(a)(2)  and  5.35). 
'Those  regulations  ])rovide  that  the  class 
and  ty])e  must  lx;  .stated  in  conformilv 
with  §5.22  of  the  'T'TB  njgulations  (27 
(iFR  5.22)  if  defined  therein.  Otherwise, 
the  product  must  he  designated  in 
accordance  with  trade  and  (.onsumer 
understanding  thereof,  or,  if  no  sm:h 
understanding  exists,  by  a  distinctive  or 
fanciful  name,  and,  in  (;ither  ca.se  (with 
limited  exceptions),  followed  hv  a 
truthful  and  ade(|uale  .statement  of 
composition  (see  27  CFR  5.35). 

.Section  5.22  establishes  standards  of 
identity  for  distilhxl  s])irit.s  products 
and  categorizes  the.se  products 
according  to  various  classes  and  tv])es. 
As  used  in  §5.22,  the  term  "cla.ss"  refers 
to  a  general  cat(!gory  of  spirits,  such  as 
"whisky"  or  “brandy. ”  Currently,  there 
are  12  different  classes  of  distilled 
s])irit.s  recognized  in  §5.22,  including 
whisky,  rum,  and  hrandv.  'Tlx;  term 
“type"  nders  to  a  suhcategory  within  a 
class  of  spirits.  For  example,  “Cognac" 
is  a  tvi)e  of  hrandv,  and  “(ianadian 
whi.sky”  is  a  type  of  whisky. 

CAossificotion  of  (Ai(:h(i{:o 

“Cachaga"  is  a  term  recognized  by  the 
Brazilian  (iovernment  as  a  designation 
for  a  Brazilian  distilled  spirits  i)roduct 


made  from  sugar  cam;.  Curnmtlv, 
Cacha(,:a  prodm:ts  are  gemxally 
classified  as  rum  under 'T'TB's  labeling 
regulations.  'The  .standard  of  iilenlity  for 
rum  is  set  forth  in  §  5.22(f)  as  an 
alcoholic  distillate  from  the  ferment(xl 
juice  of  sugar  cane,  sugar  cane  .syru]), 
sugar  cane  nu)la.s.ses.  or  other  sugar  cane 
hy-|)roducts.  produced  at  less  than  ItKT 
pnx)f  in  such  manner  that  the  di.stillate 
]X)ssesse.s  the  taste,  aroma  and 
characteristics  generally  attributed  to 
rum.  ami  bottled  at  not  less  than  30° 
])roof:  and  also  incdudes  mixtures  solely 
of  such  distillates.  The  above  standard 
does  not  currently  provide  for  any 
suhcategories  or  “tv])es"  of  rum. 

By  letter  dated  April  30,  2001,  the 
Embassy  of  the  Covernment  of  Brazil 
submitted  a  petition  to  'T'TB’s 
prixlecessor  ag(!ncy,  the  Bnnxm  of 
Alf:ohol,  'Tobacco  and  Firearms  (A'TF), 
in  which  it  recpie.sted  that  A'TF  amend 
its  regulations  to  recognize  “Cacha(.:a’’ 
as  a  distinctive  ])roduct  of  Brazil.  After 
preliminary  discu.ssions  with  tlx; 
Brazilian  Emhassv.  no  further  action 
was  taken  with  regard  to  the  recjuest. 

In  a  .s(x;ond  ])etition,  (fated  March  0. 
2000,  the  Brazilian  Embassy  a.sk(xl  'T'TB 
to  amend  its  regulations  to  r(H:ognize 
(]acha{^:a  as  a  distinctive  product  of 
Brazil.  Among  other  things,  the  Tanhassy 
noted  Brazilian  Diicree  No.  4351,  of 
October  2.  2003.  which  defines 
“(^acha(,:a’’  as  “the  tyj)ical  and  exclusive 
designation  of  the  sugar  cane  aguardente 
])roduced  in  Brazil,  with  an  alcohol 
content  of  33  to  43  percent  by  volume 
at  20  d(!gre(;s  Celsius,  obtained  from  the 
distillation  of  the  ferment(xl  mu.st  of 
sugar  cane  with  specific  .sensory 
characteristics,  to  which  uj)  to  six  grams 
of  sugar  |)er  liter  may  he  achhxl, 
ex])re.s.sed  in  terms  ofsucro.se.’’ 

in  addition,  following  discussions 
between  officials  of  Brazil  and  the 
Office  of  the  United  .States  'Trade 
Repre.sentative  (U.S'TR).  and  after 
consultations  between  U.S'TR  and  'T'TB, 
the  Unit(xl  .States  'Trade  Re])resentative 
and  Brazil’s  Minister  of  Development, 
Induslry,  and  Foreign  'Trade  signed  an 
agreement  on  A])ril  0,  2012,  setting  out 
a  procedure  that  could  lead  each  j)arty 
lo  recognize  certain  distinctive:  di.stilled 
spirits  pixxlucixl  in  the  other  party’s 
territory,  including  Cacha(;a.  The 
agreement  provides  in  part  that  if, 
following  the  publication  of  a  notice  of 
])ro])osed  rulemaking,  the  United  .States 
]xil)lishe.s  a  final  rule  that  provides. 


12592 


Federal  Register / Vol.  7H,  No.  37/Monclay.  February  25,  2013/Rules  and  Regulations 


among  otluir  things,  that  Ca(;ha(:a  is  a 
type;  of  rum  that  is  a  distinctive;  pre)clue:t 
e)f  Bnizil.  the;n  Bnizil.  within  30  elavs 
the;re;;ifte;r.  will  re;e:e)gnize;  He)iirl)e)n 
\Vhiske;y  <inel  're;nne;s.se;e;  Whiskey  ;is 
elistine:tive;  pre)eliie:ts  e;!' the;  llniteel 
.State;s. 

I3e;siele;s  the;  ])e;titie)n  fre)in  the; 

Hrazilicin  (;e)ve;rnme;nt  einel  eielvie.e;  lre)in 
IkSTR.  'r'ri3  iilse)  re;e;e;ive;el  a  number  eel 
e;sse;ntially  ieientical  letters  lie)!!!  ])rivate; 
pcn'tie;s  sn])])e)rting  the;  re;e:e)gnitie)n  e;! 
C;ie:hae;a  as  a  elistinctive  ty])e;  ol  eli.stilleel 
spirit. 

Notice  of  Fro])ose;cl  Rulemaking  and 
Comments  Received 

On  A])ril  30,  2012.  'ri’H  ]nihlisheel  in 
the  Federal  Register  at  77  P'R  25382  a 
ne)tie:e  e)i’ ])ropose;el  rulemaking,  Notie:e; 
Ne).  127,  whie:h  propeeseel  to  amend  the; 
re;giilations  setting  forth  the  stanelards  e)f 
ielentity  for  elistilled  spirits  e:e)ntained  in 
27  ("FR  5.22  to  ineduele  Cae:hae,:a  as  a 
type;  of  rum  that  is  <i  distiue;tive  j)roeliu;t 
e)f  Bnizil.  Sj)e;e:ifie:ally,  TfB  ]n'e)])e)se;el 
iimeneling  §5.22(1),  whie;h  lays  enit  the; 
stcineliirel  of  iele;ntity  feir  rum. 

Dueler  the;  pre)pe)se;el  re;gnlate)ry 
e:himge;s,  Oae:hae;a  wenilel  he;  re;e:e)gnize;el 
iis  a  type;  within  the;  e:hi.ss  ele;signiitie)n 
“rum”  tlnit  is  a  elistine;tive;  ])re)(lue:t  eif 
Bnizil,  nnmufaeliireel  in  Brazil  in 
i;e)m])licme:e;  with  the;  laws  eif  Bnizil 
regulating  the;  manufaeitiire  eif  Dae;hae;a 
feir  eieinsimpitiein  in  that  exinntrv.  IJneler 
the;  ])re)pe)se;el  rule,  the;  ])roelue:t  eanilel 
siinjily  he;  laheleel  as  “Oae:hae;a"  without 
the;  term  “rum”  a])])e;ariug  ein  the;  label. 

In  Ne)tie:e  Nei.  127,  TTB  neiteel  that  the; 
jireipei.seel  type;  ele;s(:ri])tie)U  weiulel  not 
inedude;  as  “(kie:hae;a”  any  s]hrits  that 
use  corn  or  corn  syrii])  in  the; 
fermentatiein  proe;eiss.  Seime  jireiehiel 
labels  currently  incluele;  “Oaediacia”  as 
additional  infeirmation  eir  fane;iful 
name;s  for  ])roelue:ts  that  have  he;e;n 
manufae:ture;d  using  a  small  epiantity  eif 
corn  or  e;eirn  syrup  in  the  fc;rmentatiein 
proe:e;ss.  Sinex;  the;.se;  preielue:ts  were  neit 
elistilled  eixedusively  freim  sugar  e;ane  eir 
sugarcane;  liy-proehie;ts.  TTB  has 
re;eiuin;el  that  these  jireielucds  he  lalie;le;el 
with  elistine;tive;  eir  fane:iful  naineis,  as 
well  as  stateanents  eif  eximiiosition,  in 
ae;e:orelane:e;  with  §5.35.  'Fl’Il  has 
exinfirmeel  with  the  Bnizilian 
Deivernment  that  the  Bnizilian  stanclarel 
for  Oaediae^xi  wonlel  not  allow  for  the;  use; 
eif  e:orn  eir  e:eirn  syrup  in  the; 
fermeaitatiein  preie:e;.s.s. 

TTB  alsei  neite;el  that  the;  Brazilian 
staneliirel  feir  (kie;hae,;a  provieles  that 
D;ie:hae,:a  may  exintain  up  tei  six  grams  eif 
aeleled  sugar  per  liter.  'I’he;  aelelition  of 
sugar  in  this  eimeiimt  weiulel  not  remove 
the;  preieluct  from  the  stanelarel  eif 
ielentity  for  rum.  pursuant  to  the 
preivisiems  of  27  (T"R  5.23.  Accordingly. 


a  (kiediae^xi  preielued,  whic:h  is 
maniifaeitiireel  in  Bnizil  in  e:eim]iliance; 
with  the;  laws  eif  Brazil  reiguhiting  the 
miinulaediire;  eif  Daediae,:;;  feir 
exinsumptiein  in  that  exiiiiitrv,  anel  whiedi 
exinttiins  u|i  tei  six  grams  eif  <ielele;el  sugar 
per  lite;r,  weiulel  fall  within  the;  stanelarel 
eif  ielentity  feir  rum.  In  Neitiex;  Nei.  127, 
TTB  steiteiel  that  the;  Bnizili.m  st;melarel 
alleiws  ]ireielue:ts  ele;.signate;el  as  Dae;hae;a 
tei  have  an  aleieiheil  exintent  ranging  freim 
38  tei  48  peaxxait  eilexilieil  liv  veilume;. 

'ITB  further  iieiteiel  that,  siiiex;  the; 
stciuelarel  eif  ielentity  exintaineiel  in  the; 
preipeiseel  rule;  iele;utifie;el  (xiediaexi  eis  ;i 
tyiie;  of  rum  anel  the  Duiteel  States 
stanelarel  re;c)uire;s  that  rum  must  he 
tieittle;el  at  neit  h;ss  than  40  pe;rex;ut 
alexihol  by  volume,  eir  80°  proof,  any 
“Caediaga”  imported  into  the  Dniteiel 
States  would  have  to  exinform  to  this 
mininuun  heittliug  proof  reicpiirement.  A 
jireielue:t  that  is  lieittleel  at  heleiw  40 
penexmt  alexiheil  by  veilume;  weiulel  fall 
eiutside  the  eda.ss  ;mel  type  eleisignation. 
De;pe;neliug  oil  the  way  theit  sue:h  a 
preielue;t  is  manufaelureel.  it  may  he; 
Iatie;le;el  as  a  “eliluteel  Caediayei”  eir  ei 
eli.stilleel  .s]iirits  speexaltv  preielucd 
lieiaring  a  stateimemt  eif  cxim|ieisition. 

In  Neitiex;  Nei.  127,  T’l’B  seiught 
eximments  eiu  the;  ]ireijieise;ei  re;gnlateirv 
ednmges,  cinel  spe;e;ifie:allv  re;eiue;ste;el 
eximments  ein  whetheir  the;  preipei.se;el 
eunenelment  weiidel  Inive;  an  aelve;rse; 
impaed  ein  eiwners  eif  U.S.  traelemarks. 
r  I'B  iiksei  e;x]ire;s.se;el  speexfie:  inte;re;st  in 
re;ex;iving  eximmemts  ein  the  extent  tei 
which  elistilleiel  spirits  lalieleiel  as 
Daediaga  are;  proeluex;el  outsiele  Brazil  in 
eireler  tei  help  eletermine;  whether 
Cae;ha(;a  sheiidel  he  reexiguize;d  as  a 
elistinedive;  preiehied  of  Bnizil. 

During  the  comment  period,  TI’B 
re;cx;ive;el  a  rexpiest  from  the;  Furope;an 
Dniein  (ED)  tei  exteinel  the  ceiuiment 
perieiel  “in  eirder  tei  have  time  to  analyze 
anel  jirejiare  e:omments”  ein  the; 

]ireiposal.  In  resjieinse  to  this  ix;(iuest.  on 
june  29,  2012,  TTB  pulilisheel  in  the 
Federal  Register  eit  77  P’R  38758  Noticx; 
Nei.  127A  whiedi  eixteneled  the;  (ximme;nt 
jierioel  for  Neitiex;  Nei.  127  an  aelditieinal 
10  elavs.  Acxxirelinglv,  the;  exinnne;nt 
perieiel  feir  the;  jireiposal  eiutline;el  in 
Neitiex;  No.  127  e:lei.se;el  on  )uly  9,  2012. 

'ITB  re;ex;ive;d  a  teital  eif  13  re;s]ieinse;s 
tei  Neitiex;  Nei.  127,  in  aelelitiein  to  the; 
re;e|uest  tei  extenel  the;  exiunne;nt  ]ie;rieiel 
(se;e;  eximment  4  within  Deie:ke;t  Nei.  TTB- 
2012-0002  at  “Reiguhitieins.geiv,” 
wwn’.rcgii  lot  ions. gov).  The;  13  re;speinse;s 
were;  reex;ive;el  freim  inelustrv  emel  tniele; 
a.ssoe:iatieins  (0),  exinsumers  (3), 
husine.sses  (2),  the  Deivernment  eif 
Brazil,  anel  the;  Eurei]ie;an  Uniein. 

Twelve  eif  the;  eximmenters 
eximmenteel  in  support  of 'PTB’s 
proposal  to  reexignize  Dae;hae,;a  as  a 


distinctive;  ]ireielue;t  eif  Brazil  in  the 
Dniteiel  Stateis.  Eight  of  the;  eximmenters 
suiipeirteel  the;  reigulateiry  prei]ieisal  in 
Neitiex;  Nei.  127  witheiut  further  change; 
eir  clarifiexitiein.  P’eiur  e;x]ire;sse;el  su]ipeirt 
feir  the  re;gid;iteirv  ]irei|ieisal  hut  also 
reiepuisteiel  edianges  tei  eir  clarifiexitious  eif 
the  prei]ieise;el  reigidateirv  text.  The;  P]D 
eliel  neit  eixpreiss  suppeirt  eir  ei]i|ieisitiein  tei 
the;  iiropeisal,  hut  suggesteel  seiveral 
e:hauge;s  tei,  emel  reiejuesteel  seime; 
e:hirifie:atiein  eif,  the  ]ireipei.seel  regulateiry 
text.  The;  reieiuesteel  edianges  anel 
clarifiexitieins  are;  eliseai.s.seei  in  eleitail 
lieileiw.  Neine;  eif  the  eximments  'ITB 
reexiiveel  asserted  that  the  pro]ieise;el 
amendment  weiidel  have  an  adverse 
imjiact  on  owners  of  D.S.  tnidemarks  or 
that  any  distilled  spirits  preieiueds 
labeled  as  Dachae^xi  are  produced  outside 
Brazil.  'Flu;  four  eximmeuts  reiepiestiug 
edianges  to  or  edarificatieius  of  the; 
]iieiiiei.seel  regulatory  text  anel  the;  ED 
eximment  are  elisexissed  in  detail  below. 

Connunnis  Conenrning  Flavored 
(iachn^xi 

INOX  North  Ameriexi  (eximment  2) 
sujiporteel  'ITB’s  |iieipeisal  to  amend  the; 
.stauehirels  of  ielentity  feir  elistilleiel  s]iirit.s 
tei  iueduele;  D;ie:hae;a  as  a  eli.stinedive;  type; 
eif  rum.  hut  askeel  that  'F  FB  exiusieleir  an 
<ili]ireipri<ite;  eleisigmitiein  within  the 
D;ie;h;ie,;:i  sulieda.ss  feir  flaveireiel  varieties 
eif  CacheUja,  whie:h  exintain  natural  eir 
iirtifiediil  flavors  anel  have;  an  alexiheil 
exinteiit  eif  35  perexmt  alexiheil  hv 
veilume.  INOX  Neirth  Ameriexi  stateel 
tlnit  thei.se  proelueds  exirreutly  eire  solel 
legiilly  ill  Brazil  ;mel  that  F'FB  has 
a]ipi  eiveel  labels  feir  threie;  flaveireel 
(xie:hae,xi  preielueds. 

With  re;garel  to  Oavoreel  (xie:hae,:a  auel 
the;  eximment  sulimitteel  liy  INOX  North 
Amerie.a,  the  Brazilian  Institute  of 
Dae:hae,xi  (comment  9)  anel  the 
Government  of  Brazil  (eximment  11), 
stateel  that  Brazilian  law  eleieis  neit  allow 
fiavors  to  he;  aeleled  tei  Cae:hae,xi  in  Brazil. 
'Fhe  Brazilian  Institute  of  Caediaga  askeel 
'ITB  to  exirefully  se:rutinize  labels  for 
llaveireel  eli.stilleel  s]iirits  speedalty 
preielneds  that  edaim  to  he  Daediaexi  or 
that  refer  to  Daedniexi  in  their  fanedful 
names,  eis  these  l:ilie;ls  may  mislead 
exinsumers  re;gareling  the;  eirigiu. 
ielentity,  eir  ediaraederistics  eif  the; 
preielueds.  'Fhe;  eximment  freim  the; 
Brazilian  Deivernment  urgeel  ITB  neit  tei 
a]i]iieive;  hihe;ls  for  llaveireel  elistilleiel 
spirits  preielueds  referring  tei  Daediae^xi, 
lieiexm.se  thev  exiulel  misle;ael  exinsumeirs 
reigareling  the;  eirigin.  ielentity.  eir 
ediaraederistiexs  of  the  preielued. 

TTB  Bosponsn 

y\exxireling  tei  the;  eximment  sulimitteel 
by  the  Deivernment  of  Brazil,  Brazilian 
law  does  not  authorize  the  use;  eif  a 
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“flavored  (^achaea"  designation. 

Further,  the  use  of  such  a  designation  is 
outside  the  scoj)e  of  the  proposed  rule. 
.Accordingly.  TTB  is  not  amending  the 
ntgulations  in  tj  5.22(f)  in  order  to  set 
forth  a  special  category  for  "flavonul 
(lacluK^ia”  as  riKpiested  by  the 
connnenter. 

TfB  notes  that  the  ])ro(tuct.s  de.scrihed 
by  INOX  North  America,  which  contain 
added  tiavors  and  have  an  alcohol 
content  of  35  |)erc(!nt.  would  not  me(!t 
the  standard  of  identity  propo.sed  for 
('achaca  as  a  type  of  rum.  Howm’er.  the 
regulations  in  §5.22  already  contain  a 
standard  of  ichaitity  for  flavored  nun. 
Under  §  5.22(i).  the  standard  of  identity 
for  "tlavored  rum"  is  rum  “to  which 
have  been  added  natural  flavoring 
materials,  with  or  without  the  addition 
of  sugar,  and  bottled  at  not  le.ss  than  (j()° 
proof’.  Thus.  |)roduct.s  that  are  made  by 
adding  natural  tiavors  to  (',acha(,;a.  and 
which  comply  with  the  standards  of 
.section  5.22{i).  may  tH^  designated  as 
“flavonMl  rum."  Products  that  do  not 
nuM*t  tlu!  “flavored  rum"  standards  may 
tx!  labeled  with  distinctive  f)r  fanciful 
names  in  accordance  with  §5.35.  In 
such  cases,  the  label  would  have;  to 
include  a  stateimmt  of  com])osition  that 
identified  the  ha.se  distilled  spirits  (if 
a|)plical)le.  (^achaca)  and  the  ingredients 
added  to  the  jiroduct  (such  as  "natural 
and  artificial  flavors”),  'fhe  designation 
“(lacha(,;a”  may  not  be  u.sed  on  such 
labels  in  a  manner  that  cnuites  the 
misleading  impression  that  the  final 
jiroduct  is  (^achaga.  but  it  may  he  used 
to  accurately  designate  the  base  distilled 
s|)irits. 

(Unnnwnt  Concarnin^  /Iged  Cor/ioyo 
and  .Su  ee/eued  (liicbdcd 

The  FIJ  (commmit  12)  asked  for 
clarification  on  TTB’s  position 
concerning  the  labeling  of  “Aged 
Uachaca”  and  “Sweetened  Cachaca”. 
The  El)  .stated  that  under  Brazilian 
legislation,  "Aged  (kichaga"  may  he 
used  on  a  label  if  the  bottle  contains  a 
minimum  of  50  percent  Uachaga  that 
has  been  aged  for  a  year  or  longer, 
which  differs  from  the  U.S.  provisions 
on  statements  of  age.  The  EU  also  stated 
that  in  Brazil  ".Sweetened  Cachaga”  mav 
contain  a  ma.xinuun  of  30  grams  of 
added  sugar  per  liter,  while  in  the 
United  .States  the  total  addition  of 
coloring,  llavoring.  orblending 
materials  in  distilled  sjiirits  jiroducts 
may  not  exceed  2Vi  percent  by  volume 
of  the  finished  product. 

I'TB  lidsfjonst; 

Eahels  hearing  a  statement  of  age  for 
Uachaga  jiroducts  being  .sold  or 
distributed  for  con.suni|)tion  in  the 
United  .States  would  have  to  coiiijilv 


with  TfB  regulations  aj)|)lii;al)le  to 
statements  of  age  contained  in  27  UFR 
5.11  and  5.40(1)).  .Section  5.1  1  contains 
the  following  definition  of  “Age":  "The 
jieriod  during  which,  after  distillation 
and  before  bottling,  di.stilled  sjiirits  have 
been  stored  in  oak  containers."  .Section 
5.40(1))  covers  the  use  of  statements  of 
age  on  wine  labels  for  rum.  brandy,  and 
Tecjnila.  .Section  5.40(1))  states,  in  ])art. 
that  age  may,  but  need  not.  be  stated  on 
labels  of  rums,  brandies,  and  Tecjuila.  If 
age  is  stated,  it  shall  he  suh.stantiallv  as 
follows:  “  years  old”;  the  blank  to  be 
filled  in  with  the  age  of  the  vounge.st 
tlistilled  .s])irit.s  in  the  jnoduct. 

'fhe  statement  “ageit  Uachaga"  would 
not  conijily  with  section  5.40(b).  which 
recjuires  such  statements  to  sjiecifv  the 
age  of  the  youngest  di.stilled  sjiirits  in 
the  jnoduct.  However,  the  statement 
could  be  u.sed  in  conjunction  with  an 
age  statement  that  comjilies  with  section 

5.40(b)  (such  as  “ _ years  old").  A 

Uachaga  or  other  rum  that  contains 
di.stilled  sjiirits  that  have  not  been  aged 
at  all  in  oak  containers  would  not  be 
entitled  to  any  age  statement  under  TfB 
regulations,  because  §5.40(li)  nujuires 
age  .statements  to  he  lia.sed  on  the  age  of 
the  youngest  di.stilled  sjiirits  in  the 
Jiroduct. 

With  regard  to  the  (juestion 
concerning  labeling  of  jiroducts  with  the 
term  ".Sweetened  Uachaga,”  Brazilian 
law  currently  states  that  Uacliaga  that 
contains  sugars  in  (juantities  above  (i 
and  below  30  grams  jier  liter  shall  he 
called  ".Sweetened  Uachaga". 

The  aj)j)lical)le  f'fB  regulation.  27 
UFR  5.23(a)(2).  generally  allows  for  the 
addition  of  certain  harnde.ss  coloring, 
flavoring,  or  blending  materials, 
including  sugar,  to  any  cla.ss  or  tyjie  of 
di.stilled  sjiirits.  without  a  change  in 
c:lass  or  tyjie,  where  the  ingredients  are 
not  an  essential  comjionent  jiart  of  the 
jiarticular  di.stilled  sjiirits  to  which 
added,  but  are  customarilv  emjiloved 
therein  in  accordance  with  established 
trade  usage.  However,  the  added 
coloring,  flavoring,  or  blending 
materials  niii.st  not  total  more  than  2'/i 
jiercent  by  volume  of  the  finished 
Jiroduct. 

The  Brazilian  standard  for 
“.Sweetened  Uac;haga”  is  exjires.sed  in 
terms  of  grams  of  sugar  jier  liter.  Under 
the  final  rule,  any  Uachaga  jiroduct 
containing  more  than  2'/>  jiercent  by 
volume  of  added  sugar  would  not  be 
allowed  to  be  labeled  as  Uachaga  under 
§  5.22(f).  because  such  a  jiroduct  would 
not  meet  the  standards  for  the  “rum" 
designation.  If  a  jiroduct  does  not 
conform  to  any  of  the  standards  of 
identity  .set  forth  in  §5.22.  it  must  be 
labeled  in  accordance  with  §5.35. 
Under  this  jirovision,  the  jiroduct  must 


be  designated  in  accordance  with  trade 
and  consumer  understanding  thereof, 
or.  if  no  such  understanding  exi.sts,  liv 
a  distinctive  or  fanciful  name.  and.  in 
either  case  (with  limited  excejitions), 
followed  by  a  truthful  and  adeijuate 
.statement  of  comjiosition.  'riiiis, 
consistent  with  §5.35.  a  Uachaga 
Jiroduct  containing  more  than  2'h 
Jiercent  of  added  sugar  by  volume  in  the 
finished  jiroduct  could  be  labeled  with 
a  statement  of  comjiosition  such  as 
"Uachaga  sweetened  with  sugar.”  If  the 
Jiroduct  contains  no  more  than  2'/> 
Jiercent  by  volume  of  added  sugar  but  is 
no  longer  entitled  to  a  "Uachaga" 
designation  under  Brazilian  law  bec:au.se 
it  contains  more  than  (i  grams  of  sugar 
Jier  liter,  the  jiroduct  could  still  be 
labeled  as  "rum"  under  T'FB 
regulations. 

(Aniuncnts  (Joncdtning  thd  He>gnhitorv 
Tdxt 

The  Distilled  .Spirits  Uouncil  of  the 
United  .States  (DISUUS)  sujijiortetl 
'r  i'B's  jirojiosal  to  recognize  Uachaga  as 
a  distinctive  jiroduct  of  Brazil,  but 
suggested  a  change  to  the  regulatory  text 
in  jirojiosed  §  5.22(f)(1)  (comment  7). 

'fhe  regulatory  text  jirojio.sed  in  Notice 
No.  127  stated  that  Uacliaga  must  be 
“manufactured  in  Brazil  in  t:onijiliance 
with  the  laws  of  Brazil  regulating  the 
manufacture  of  Uachaga  for 
consinnption  in  that  conntrv”  (enijihasis 
added).  DI.SUUS  commented  that  the 
highlighted  language  could 
inadvertentlv  cause  confusion  as  to 
whether  a  jiroduct  that  is  jiroduced  in 
full  conformity  with  Brazil’s  regulations 
governing  the  manufacture  of  Uachaga 
for  consumjition  in  Brazil  and  bottled  at 
le.ss  than  40  jiercent  alcohol  by  volume 
could  be  labeled  and  .sold  in  the  United 
.States  as  "Uachaga."  DISUU.S  believes 
that  removing  the  words  “for 
c:onsunijition  in  that  i:ountry’’  from 
jiropo.sed  §5.22(11(1)  would  bring  the 
jirojio.sed  regulatory  text  into  conformity 
with  the  U..S.-Brazil  exchange  of  letters 
that  occurred  on  Ajiril  0,  2012,  and  with 
'ri'B’s  intentions  regarding  the  labeling 
of  Uachaga  bottled  at  less  than  40 
Jiercent  alcohol  liv  volume. 

Dl.SUU.S  also  noted  that  this  change  to 
the  text  would  be  consistent  with  'FfB 
Notice  No.  120.  .Standards  of  Identity  for 
Pisco  and  Uognac.  jiulilished  in  the 
Federal  Register  of  March  27.  2012  (77 
FR  18140). 

'fhe  EU  also  recommended  changes  to 
the  jirojio.sed  regulatory  text.  'I’lie  EU 
suggested  that  'ri’B  reword  jirojiosed 
§ 5.22(f)(1)  as  follows: 

(1)  "(’.acliaga"  is  a  rmn.  as  (loliiitui  in  27 
UI'K  Part  3|.,.|.  whicli  is  a  distinctive  jiiodncl 
ol  Biazil  inannfaclnred  in  Brazil  in 
coinjiliance  willi  the  laws  of  Brazil  regulating 
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llu;  inaiuiractui'o  ol  (^acliaga  tor  (:()nsuin|)tion 
ill  tliat  cminiry.  'I'lu;  word  "(iacliaga"  may  ho 
spollod  witli  or  without  tho  diacritic  mark. 
'I'his  product  may  lio  laholod  as  “(iacliaya” 
witlioiit  tlio  term  "rum"  oil  tho  lahol. 
jirovidod  tliat  it  complios  with  tho  standard 
ol  idoiitity  lor  rum  as  ostahlisliod  in  tliis 
suction. 

'I’lie  FI  I  asked  that  'I’TB  rewrite  tlie 
regulatory  text  in  this  wity  in  order  to 
specify  tluit  the  lahelitig  derogation  for 
(lacliaca  will  only  ajiply  to  a  product  if 
that  product  conforms  entirely  with  the 
II.S.  definition  of  rnm.  and  not  only 
with  regard  to  the  miniimnn  alcohol 
content. 

TTB  U(!si)ons(i 

T'l’B  is  not  removing  the  phrase  “for 
consumption  in  that  country"  from  the 
regulatory  text  projio.sed  in  Notice  No. 
127.  That  phrase  is  similar  to  language 
in  other  tyjie  designations  already  in  onr 
regulations,  including  Scotch  whisky 
(§  .h. 22(h)(7)),  Irish  wliisky  (§  5.22(h)(8)), 
and  Canadian  whisky  ((^  5.22(h)(‘))),  and 
it  is  identical  to  the  language  found  in 
the  class  designation  for  teipiila 
({?  5.22(g)).  Removing  that  jihrase  from 
the  regulatory  language  might  suggest 
that  the  new  regulatory  text  would  have 
a  meaning  that  is  different  from  existing 
regulatory  language  regarding  distilled 
spirits  jirodncts  that  are  distinctive 
products  of  a  foreign  country.  T'l’B  does 
not  want  to  adojit  language  that  might 
he  interpreted  as  suggesting  that  the 
Brazilian  laws  governing  the 
mannfactnre  of  Cachaga  could  provide 
different  standards  for  products  to  he 
exported  from  tho.se  for  products  to  he 
consumed  within  Brazil.  As  for  the 
comparison  to  language  n.sed  in  Notice 
No.  128.  TTB  may  consitler  these 
comments  when  drafting  the  final  rule 
amending  the  standard  of  identity  for 
Pisco  hrandy  in  4)  5.22(d). 

'ITB  is  accepting  the  EU’s  suggestion 
to  remove  the  words  "tyi)e  of”  from  the 
first  sentemee  of  the  jiropo.sed  regulatory 
text.  'ITB  also  will  remove  the  word  “a” 
before  rnm.  'I"!’!!  helieves  that  these 
changes  in  language  will  conform  the 
regulatory  text  to  other  type 
designations  in  ^  5.22.  Nonethele.ss,  the 
final  rule  will  .still  estahlish  Cachaca  as 
a  type  of  rnm. 

T  I’B  does  not  consider  it  necessary  to 
include  the  rest  of  the  FU's  suggestions 
regarding  the  regnlatorv  text  in  this  final 
rule.  As  a  type  of  rnm.  Cachaga  mn.st 
meet  all  the  recinirements  for  the  rnm 
class  designation  specified  in  5.22(0, 
as  well  as  all  of  the  Brazilian 
recinirements  for  Cachaca,  and  TTB 
helieves  that  further  clarification  of  the 
])roposed  regulatory  text  in  Notice  No. 
127  is  nnnece.ssarv.  As  amended,  the 
standards  of  identity  will  provide  that 


Cachaga  is  a  rnm.  Any  product  that  is 
not  entitled  to  a  “rnm"  designation 
under  §5.22(0  will  not  he  entitled  to  a 
“Cachaga"  designation  under 
??.T22(0(1). 

TTB  Finding 

I’or  the  rea.sons  stated  above,  'ITB 
considers  it  a])])ropriate  to  nicognize 
"Cachaga"  as  a  type;  within  the  class 
designation  “rnm”  that  is  a  distinctive 
])ro(lnct  of  Brazil,  mannfactnred  in 
Brazil  in  compliance  with  the  laws  of 
Brazil  regulating  the  mannfactnre  of 
Cachaga  for  consumption  in  that 
country.  'I’lierefore,  'ITB  adopts  the 
regnlatorv  changes  pro])osed  in  Notice 
No.  127,  incorporating  the  modifications 
discn.ssed  above. 

Effect  on  Existing  Labels 

Consistent  with  the  propo.sed  rule, 
distilled  .s])irit.s  for  which  corn  or  corn 
syrup  has  been  used  in  the  fermentation 
protxiss  woidd  not  meet  the  .standard  for 
“Cachaga”  l)ec:an.se  they  are  not 
mannfactnred  in  compliance  with  the 
laws  of  Brazil  regulating  the 
mannfactnre  of  Cachaga  for 
consnm])tion  in  that  country,  and 
because  they  do  not  coinplv  with  the 
standard  for  “rnm”  under  section  5.22. 
.Such  products  would  instiiad  continue 
to  he  labeled  with  distinctive  or  fanciful 
names,  as  well  as  .statements  of 
com|)o.sition,  in  accordance  with  §5.35. 
Because  the  ha.se  distilled  spirits  n.sed  in 
such  a  product  are  not  entitled  to  he 
designated  as  “Cachaga”  under  the  final 
rule,  the  n.se  of  the  t(!rm  “Cachaga”  as 
a  fanciful  name  or  in  a  statement  of 
composition  would  similarlv  he 
I)rohihited.  'riuis,  any  labels  for  such 
products  that  incliule  the  term 
“Cachaga”  wonkl  he  revoked  by 
operation  of  regulation. 

'fhe  use  of  the  term  “Cachaga”  as 
additional  information  on  labels  of 
])rodncts  that  are  cnrrentlv  designated 
as  “rnm”  or  “Brazilian  rnm”  will 
continue  to  h(!  allowed  as  long  as  the 
products  in  cpiestion  meet  the  new 
regnlatorv  standards  for  designation  as 
“Cachaga.”  Once  the  final  rule  goes  into 
effect,  such  jirodncts  may  he  designated 
as  “Cachaga”  without  the  use  of  the 
designation  “rnm”  on  the  label. 

Labels  containing  the  term  "Cachaga” 
that  do  not  com])lv  with  the  new 
regnlatorv  language  contained  in 
§  5.22(1]  will  he  revoked  hv  operation  of 
regulation  under  the  provisions  of  27 
CFR  13.51  and  13.72.  Section  13.51 
])rovide.s  that  '1TB  will  not  individnallv 
notify  all  holders  of  certificates  of  label 
a])])roval  that  their  ap])rovals  have  been 
revoked  if  the  revocation  occurs  by 
ojjeration  of  regulation.  Moreover,  in 
such  ca.ses,  it  is  the  nisponsihility  of  the 


certificate  holder  to  vohmtarilv 
surrender  all  certificates  that  are  no 
longer  in  compliance. 

Section  13.72  provides  that 
revocations  by  operation  of  regulation 
become  effective  on  the  effective  date  of 
the  change  in  the  regulation  with  which 
the  label  does  not  comply,  or.  if  a 
se|)arate  label  comjiliance  date  is  given, 
on  that  date.  '1TB  believes  that  only  a 
small  nninher  of  industry  members  have 
labels  that  will  he  revoked  hv  o})eration 
of  this  final  rule.  In  order  to  minimize 
any  adverse  effect  on  industry  members 
who  have  noncom])liant  labels,  'ITB  is 
adding  a  label  compliance  })rovision  to 
the  regulation  that  allows  the  continued 
use  of  previously  aj)proved  "Ciachaga” 
labels  for  180  days  from  the  date  that 
the  final  rule  is  jjiihlished  in  the  Federal 
Register.  Accordingly,  under  the  terms 
of  this  final  rule,  noncompliant  labels 
will  not  he  revoked  by  operation  of  law 
until  Angn.st  28.  2013.  'I’his  document 
includes  the  transition  period 
provisions  in  the  codified  regulations  at 
a  new  §  5.35a  for  inise  of  reference,  hut 
provides  for  the  expiration  of  this 
|)rovision  after  2  years,  because  indnstrv 
members  will  no  longer  have  a  need  to 
refer  to  this  temporarv  transition  rule 
after  that  time. 

Regulatory  Flexibility  Act 

'f'l’B  certifies  that  these  rcignlations 
will  not  have  a  significant  economic 
imjiact  on  a  substantial  number  of  small 
entities.  'I'he  final  rule  amends  the 
standards  of  identity  for  rnm  at  27  (',FR 
5.22(f)  and  does  not  impo.se  anv  new 
re])orting.  recordkeeping,  or  other 
administrative  rerjnirement.  TTB  did 
not  receive  any  comments  indicating 
that  j)rodncts  made  outside  of  Brazil 
were  currently  using  the  designation 
“Cachaga”,  and  we  believe  that  onlv  a 
small  number  t)f  labels  will  he 
noncom])liant  with  the  new  regulation. 
'Fhe  final  rnh;  allows  the  continued  n.se 
of  noncom])liant  labels  fora  18()-dav 
period  in  order  to  allow  sufficient  time 
for  neces.sary  labeling  changes. 
'Fherefore.  no  regnlatorv  flexihilitv 
analysis  is  recpiired. 

Fixeciitive  Oriler  12888 

It  has  been  determined  that  this  final 
rnhi  is  not  a  significant  regnlatorv  action 
as  defined  in  Executive  Order  12888. 
'Fherefore,  a  regulatory  assessment  is  not 
re(|nired. 

Drafting  Information 

Kate  M.  Bresnahan  of  the  Regulations 
and  Ridings  Division  prepared  this  final 
rule. 
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List  of  Siil)jec:ls  in  27  (I’R  Part  5 

Adv(Mtising.  Consumer  protection. 
Customs  duties  and  inspection.  im|)orts. 
l.iiiH>ling.  Li(|nors.  and  Packaging  and 
containers. 

.Ainencimenis  to  the  Regulations 

For  the  reasons  discusscul  in  the 
pniamble.  TTH  amends  27  CFR.  chai)ter 
i,  part  5.  as  follows: 

PART  5— LABELING  AND 
ADVERTISING  OF  DISTILLED  SPIRITS 

■  1.  The  authority  citation  for  part  .5 
continues  to  niad  as  follows: 

Aulliorily:  2(i  7H()r).  27 

20."i. 

■  2.  Amend  §  .5.22  by  revising  paragraph 
(0  to  read  as  follows: 

§5.22  The  standards  of  identity. 
***** 

(f)  (JIdss  (i:  riiiu.  ■■Rum"  is  an 
alcoholic  distillate  from  the  fermented 
jiuc(!  of  sugar  cane,  sugar  cane  .syrup, 
sugar  cam;  molas.sijs.  or  other  sugar  cam; 
bv-prodiicts.  produced  at  less  than  H)()° 
proof  in  such  manner  that  the  distillate 
])ossesse.s  tlu;  taste;,  aroma,  and 
characteristics  generally  attributed  to 
rum,  and  bottled  at  not  less  than  80° 
proof:  and  also  inchid(;.s  mixtures  sol(;lv 
of  such  distillat(;s. 

(1)  "(iachaga”  is  rmn  that  is  a 
distinctive  jeroduct  of  brazil, 
manufactun;d  in  brazil  in  com|)lianc(; 
with  the  laws  of  brazil  r(;gulating  the 
manufacture  of  C'.acha(,;a  for 
consumption  in  that  country.  The  word 
“(kichaga"  may  he;  spe;lle;el  with  e)r 
witheuit  the  eliae:ritie;  mark  (/.f:;.. 
“C;ie:hae;a"  e)r  ■■Cae:hae:a"). 

(2)  |Re;se;rve;el| 

***** 

■  3.  Aelel  ne;w  §  5.35a  te)  re;ael  as  Iblleews: 

§  5.35a  Transition  period  for  labels 
containing  the  term  “Cachaqa.” 

He)lele;rs  eef  e:e;rtifie:ate;.s  e)f  lahe;l 
aj)j)re)val  i.s.sue;ei  j)rie)r  te;  April  11. 2013 
leer  hihels  theit  e;e)ntain  the;  te;rm 
“(;ae:hae.:a”  in  a  manne;r  that  eie)e;s  ne)t 
e;e)mply  with  the;  lal)e;ling  re;e|iure;me;nts 
e:e)ntaine;el  in  |)art  5  e)f  this  title;  mav 
e:e)ntimie  te;  use;  the)se;  e:e;rtifie:<ite;.s  until 
August  2(i.  2013,  at  whie:h  time;  theese; 
e:e;rtifie;ate;s  shall  he;  re;voke;el  bv 
e)pe;ratie)n  e)f  re;gulatie)n. 


.SigiUid:  Noveaiiber  .30,  2012. 

)eihn  |.  Mani're;cla, 

Adniinistidlor. 

Ap|)r()ve;(l:  lleeieinljer  13.  2012. 

Timetlliy  K.  Skuel, 

Dcpiilv  Assiskint  Sccnflarv.  'I'ax,  I'nidc.  and 
Tariff  Policy. 

IKK  Uoi:.  2(U:i-l)4242  Kiliul  2-22-13;  H:4r)  ami 
BILLING  CODE  4810-31-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Parties 

[Docket  Number  USCG-201 2-0986] 

RIN  1625-AAOO 

Safety  Zone  for  Ice  Conditions; 
Baltimore  Captain  of  the  Port  Zone 

agency:  Coa.st  Cuarel.  DUS. 

ACTION:  re;mpe)r<irv  inte;rim  rule;  with 
re;eiue;st  feir  e;e)nnne;nts. 

SUMMARY:  'flu;  Ceiast  (hiarel  is 
establishing  a  temieeerary  safe;ty  zeene  in 
all  navigable;  waters  eif  the;  (;a|)tain  eif 
the;  Peirt  baltimeere;  Zeme.  'flu;  tempeirarv 
safetv  ze)ne;  re;strie:ts  ve;.sse;ls  freiin 
transiting  the;  zone;  eluring  the;  e;ife;e;tive; 
perieiel.  unle;ss  authe)rize;el  hv  the;  (]a])tain 
e)f  the;  Peirt  baltimeere;  e)r  his  elesignateel 
re;j)re;.se;ntative;.  This  .safetv  zone;  is 
ne;e:e;.ssarv  te;  i)re)te;e:t  m<irine;rs  freuu  the; 
hazarels  ;i.sse)e;iate;el  with  ie;e;  in  the; 
navigable;  wate;rway.s. 

DATES:  riiis  rule;  has  l)e;e;u  e;nfe)re:e;el  with 
ae;tual  neitiex;  fre)m  )anuarv  20.  2013. 
until  February  25.  2013.  ’I'his  rule;  is 
effe;e:tive  in  the;  Fe;de;ral  Re;giste;r  em 
February  25.  2013  until  A|)ril  15,  2013. 
unless  e:ane:elle;el  e;arlier  by  the;  (iaptain 
of  the;  Peirt. 

ADDRESSES:  De)e;ume;nt.s  mentiemeel  in 
this  ])re;aml)le;  are  jiart  e)f  De)e:ke;t  Numl)e;r 
I IS(X;-201 2-0980.  'I’e)  view  ele)e:ume;nts 
me;ntie)ne;el  in  this  pre;amhle;  as  l)e;ing 
available  in  the;  ile)e:ke;t.  ge;  te;  Idtj):// 
w’W’w.raaiildtions.aov,  tvjie;  the;  ele)e;ke;t 
numhe;r  in  the;  "SFARCH"  heix  :mel  e:lie:k 
“SFARCH.”  ('.lie;k  ein  "(liien  De)e:ke;t 
Fe)lele;r"  em  the;  line  a.sse)e:iate;el  with  this 
rule;making.  Yeiii  may  alse;  visit  the; 
De)e;ke;t  Manage;me;nt  Fae;ility  in  Ke)e)m 
\V12-140  em  the;  gremnel  fleeeir  eif  the; 
De;partme;nt  e)f  Tnins])e)rtatie)n  \Ve;.st 
buileling.  1200  New  )e;rse;y  Ave;nue;  SF.. 
Wiishingte)!!.  IXi  20590.  l)e;twe;e;n  9  a.m. 
anel  5  |).m.,  Meinelay  threiugh  hh  ielav. 
e;xe:e;pt  lM;ele;ral  heilielavs. 

Ye)u  may  submit  e:e)mme;nts,  iele;ntifie;el 
by  ele)e:ke;t  numbe;r,  using  any  eaie;  of  the; 
feilleiwing  me;the)els: 

(1)  Veddi'dl  dHuIdiiidkiiia  Portdl: 
htt\)://\v\v\v.id‘>dldtions.aa\’. 


(2)  Fd\:  (202)  49.3-2251. 

(3)  \idil  or  Dolivcry:  De)e:ke;t 
Management  Fae.ility  (M-30),  VI.S. 
De;partme;nt  eif  Transpeirtatiem.  \Ye;st 
buileling  Creiunel  Fleieir.  Reieim  \V12-140. 
1200  Ne;w  jersey  Ave;nue;  SE.. 

Washingtein,  DC’,  20590-0001.  De;live;rie;.s 
ae;e;e;pte;el  be;twee;n  9  a.m.  anel  5  p.m., 
Memelav  thremgh  f'rielav.  e;xe;e;i)t  fe;ele;ral 
heelielavs.  The;  telepheuie;  numhe;r  is  202- 
3()0-932‘). 

See  the  “I’uhlie;  Partie;i|)atie)n  anel 
R(;e]ue;.st  for  Ciemnnents"  peirtie)!!  of  the; 
SUPPLEMENTARY  INFORMATION  .se;e:tie)n 
he;le)w  for  further  instrue:tie)ns  ein 
submitting  e:omme;nts.  To  aveiiel 
eluplie;atie)n.  ple;;ise;  u.se  einlv  one;  of 
the.se;  three;  me;the)els. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
yem  have  eiue;.stie)ns  ein  this  rule.  e:all  eir 
email  Mr.  Remalel  L.  lloue.k.  Se;e:te)r 
baltimore;  Waterways  Management 
Divisiem.  LI.S.  Ceeast  Guarel;  te;le;i)hone; 
410-570-2074.  email 
HondId.L.I l()U(:k@iis(:a.inil.  If  yem  have; 
eiuestions  e)n  vie;wing  eir  .submitting 
material  tei  the;  eloe:ke;t.  e:all  barhara 
Hairstem,  Preigram  M;mage;r,  De)e;ke;t 
()l)e;ratie)ns.  teleiiheme;  (202)  300-9820. 
SUPPLEMENTARY  INFORMATION: 

Table;  eef  Acronyms 

1111.S  l)eparliiu;nt  of  I  loineland  Se;(;iirity 

I  'l^  Fe;ele;ral  Re;<>i.sli;r 

Nl’RM  Notice;  of  I’roposeul  Kid(;niakiii” 

A.  Publie:  Participation  and  Re;fjue;st  for 
Genninents 

We;  e;ne;e)urage;  vein  te;  ]);utie;ii)ate;  in 
this  rule;making  by  submitting 
e:e)mme;nts  anel  re;late;el  materials.  All 
e:e)mme;nt.s  re;e:eive;el  will  he  pe)ste;el 
witheiut  e:hange;  to  littj):// 

\y\y\y. rogd  hit  ions. <>o\  and  will  ine;luele; 
any  imrsonal  information  yem  have 
preivieleel. 

1.  SuhinUlina  (Joininonts 

If  you  submit  a  e;e)mment.  ple;ase; 
ine;luele  the;  ele)e;ke;t  luimher  for  this 
rulemaking.  inelie:ate;  the;  spe;e:ifie:  .se;e:tie)n 
eif  this  ele)e:unu;nt  tei  whie:h  eae;h 
e;emune;nt  apjilieis.  anel  preiviele;  a  re;a.sem 
feir  e;ae:h  suggestiem  eir  re;e:eimme;neliitiem. 
Yem  may  suhmit  yemr  e:eimme;nts  anel 
material  emline;  at  Idlp:// 
\y\y\y.ivanIdtions.<’ov.  eir  by  fax,  mail,  eir 
hanel  ele;live;ry.  hut  ]ile;a.se;  u.se;  emly  erne; 
eif  these  me;ans.  If  vein  submit  a 
e;omme;nt  emline;,  it  will  he;  e:em,siele;re;el 
re;e;e;ive;el  by  the;  Geia.st  Guarel  whe;n  vein 
.sue:e:e;ssfully  tninsmit  the;  e:eimme;nt.  If 
yem  fax,  hanel  ele;live;r.  eir  mail  yemr 
e:eimme;nt,  it  will  he;  e:emsiele;re;el  as 
having  he;e;n  re;e;e;ive;el  by  the;  Geiast 
Guarel  whe;n  it  is  re;e;e;ive;el  at  the;  Deie:ke;t 
Mamigement  Fae:ility.  We;  re;e:eimme;nel 
that  yem  ine;luele;  yemr  name  anel  a 
mailing  aelelress,  an  email  addre;.ss.  eir  a 
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tc:le])lion(!  nuinher  in  the  hodv  of  your 
document  so  that  we  can  coutacl  you  it 
we  have  (]ue.stious  regarding  vour 
snl)inission. 

'I'o  submit  your  connmmt  online,  go  to 
http:/ /ww’w.ivf^ulations.f^ow  tvi)e  tlie 
docket  numl)(;r  in  the  “.SlvXRCl  t"  box 
and  c;lic;k  “.SFARCd  1.”  Click  on  “Sul)mit 
a  Ciomment”  on  the  line  associated  with 
this  rulemaking. 

If  you  submit  your  comments  by  mail 
or  hand  delivery,  submit  them  in  an 
unbound  format,  no  larger  than  HVz  by 
1 1  inches,  suitable  for  copying  and 
(dectronic  filing.  If  you  submit 
comments  by  mail  and  would  like  to 
know  that  they  reached  the  Facility, 
please  enclo.se  a  stanpjed.  self-addressed 
l)ostcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  comment  jjeriod  and  may 
change  the  rnh!  based  on  your 
comments. 

2.  Viewing  (iowments  and  Docnimnits 

To  view  comments,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  go  to 
http://www.ivgnl(it ions. gov.  tyi)e  the 
docket  numher  in  the  “Sl^ARCH”  box 
and  click  “.SEARCdl."  (ilick  on  Open 
Docket  Folder  on  the  line  associated 
with  this  rnlemaking.  You  mav  akso  visit 
the  Dock(!t  Manageimmt  Facility  in 
Room  \V12-14()  on  the  ground  floor  of 
the  Dijpartment  of  Transportation  West 
Building,  1200  Nmv  )ers(;v  Avcauie  SF., 
Wa.shington.  DC',  20500.  between  0  a.m. 
and  5  p.m..  Monday  through  Fridav, 
exce])t  Federal  holidays. 

3.  Privoev  Act 

Anyone  can  search  the  electronic 
form  of  comments  received  into  anv  of 
our  dockets  by  the  name  of  the 
individual  sulnnitting  the  comment  (or 
signing  the  comment,  if  submitted  on 
ludialf  of  an  association,  business,  labor 
union,  etc.).  Yon  may  review  a  Privaev 
Act  notice  regarding  our  ])uhlic  dockets 
in  the  january  17,  2008,  issue  of  the 
Federal  Register  (78  FR  8818). 

4.  Public  Meeting 

We  do  not  now  plan  to  hold  a  i)ul)lic 
meeting.  But  you  may  submit  a  retpiest 
for  one.  using  one  of  the  methods 
specified  under  ADDRESSES.  Please 
ex])lain  why  you  believe  a  ))uhlic 
meeting  woidd  he  Ixmeficial.  If  w(! 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  om;  at  a  time 
and  place  announced  by  a  later  notice 
in  the  Ferleral  Register. 

B.  Regulatory  History  and  Information 

'rh(!  Coa.st  (hiard  is  issuing  this 
temporary  interim  rule  without  prior 
notice  and  opjjortunity  to  comment 


])ur.suant  to  authority  under  .section  4(a) 
of  the  Administrative  Procculure  Act 
(APA)  (5  D.S.Ci.  558(h)).  This  provision 
authorizes  an  agency  to  issue  a  rule 
without  ])rior  notice  and  opportunitv  to 
comment  when  the  agency  for  good 
cause  finds  that  those  ])roc(;dure.s  are 
“imi)ractical)le,  uimeces.sarv.  or  contrarv 
to  the  ])uhlic  inteni.st.”  Undi;r  5  lJ..S.(k 
558(I))(B),  the  ('.oast  (luard  finds  that 
good  cause  exists  for  not  publishing  a 
notice  of  proposed  rulemaking  (NPRM) 
with  respect  to  this  rule  Ixicause  it  is 
im])ractical)le.  Publishing  an  NPRM 
would  he  contrary  to  the  safety  zone's 
intended  objectives  since  immediate 
action  is  neces.sary  to  ])rotect  persons 
and  vessels  again.st  the  hazards 
associated  with  ice  on  navigable  waters. 
Such  hazards  include  vessels  becoming 
beset  or  dragged  off  course,  sinking  or 
grounding,  and  creating  hazards  to 
navigation. 

For  similar  reasons,  under  5  IJ.S.G. 
558(d)(8),  the  Goast  Guard  finds  that 
good  cause  exi.sts  for  making  this  rule 
effective;  less  than  80  (lavs  after 
publication  in  the  Federal  Register.  Due 
to  the  ne(;d  for  immediate  action,  the 
r(;striction  of  v(;,s.sel  traffic  is  neces.sarv 
to  protect  life,  pro])erty  and  the 
(;nvironm(;nt.  Ther(;fore,  a  80-day  notice 
is  impracticable.  Delaying  the;  efhective 
date  would  he  contrary  to  the  safety 
zon(;’s  intended  ohj(;ctive.s  of  prot(;cting 
])ersons  and  v(;.s.sels  from  l)(;coming 
l)(;.set  or  dragged  off  course,  sinking  or 
grounding,  and  creating  hazards  to 
navigation. 

G.  Basis  and  Purpose 

During  an  average  or  severe  winter, 
froz(;n  waterways  present  numerous 
hazards  to  v(;.ssel.s.  Ice  in  a  waterwav 
may  hamper  a  v(;,s.sel’s  ability  to 
maneuvi;r,  and  could  cau.se  visual  aids 
to  navigation  to  he  submerged, 
destroyed  or  moved  off  .station.  Ice 
abrasions  and  ice  j)r(;.ssure  could  also 
compromise  a  vessel’s  wat(;rlight 
integrity,  and  non-st(;el  hull(;d  ves.sels 
would  he  expo.s(;d  to  a  greater  risk  of 
hull  breach. 

When  ice  conditions  develop  to  a 
])oint  where  v(;.s.sel  oi)(;ration.s  become 
un.safe,  it  becomes  n(;c(;.s.sarv  to  imjjo.se 
op(;rating  restrictions  to  ensure  the  safe 
navigation  of  v(;.ssel.s.  A  safetv  zone  is  a 
tool  available  to  the  (iaptain  of  the;  Port 
(G.GTP)  to  (’((Strict  and  manage  ves.sel 
movenunit  wh(;n  hazardous  conditions 
exist.  The  GOTP  Baltimon;  is 
e.stahlishing  a  safety  zone  within  all 
navigable  waters  of  the  GOTP  Baltimon; 
Zone.  This  .safety  zone  will  restrict 
c(;rtain  v(;s.sels  m(;(;ting  certain 
conditions  sj^ecified  from  (;nt(;ring  the 
navigable  waters  included  within  the 
(X)TP  Baltimore  Zone.  Those  ve.ss(;l.s 


])r()hihit(;(l  from  (;nt(;ring  the  safety  zone 
will  he  .s])(;cifi(;d  via  broadcast  notice  to 
marin(;rs  and  marine  safety  information 
hull(;tins. 

Ice  gemaally  h(;gins  to  form  in  the 
ll])])(;r  (;h(;.sap(;ak(;  Bay  and  its 
trihntari(;.s.  including  the  G  8:  D  Ganal, 
in  late  December  or  (;arly  lanuary. 

During  an  average  or  .seven;  winter,  ice 
in  navigable  waters  can  hecoim;  a 
serious  |)rol)l(;m.  ((((piiring  tin;  use  of 
fedend,  state  and  ])rivat(;  ice  hr(;aking 
r(;source.s.  The  Gommamh;!’,  G.oast 
Guard  Sector  Baltimore  will  use  his 
(iOTI’  authority  to  j)r()mot(;  ves.sel  safety 
in  ice-congested  waters  and  the 
continuation  of  wat(;rh()rn(;  commenH; 
throughout  the  cold  W(;ath(;r  months. 

Ice  fields  in  the  Upper  Gh(;.sap(;ak(; 

Bay  and  its  tril)utari(;s  move  with 
prevailing  winds  and  currents.  Heavv 
ice  buildups  can  occur  in  the  G  8;  D 
Ganal,  from  Town  Point  Wharf  to  R(;(;dy 
Point.  Other  areas  that  are  c.ommonlv 
affected  by  high  volnm(;.s  of  ice  are;  the 
Elk  River,  Su.s(jU(;hanna  Riv(;r,  Patapsco 
River.  Nanticoke  River,  Wicomico  River. 
Tangier  .Sound,  Pocomoke  River  and 
Sound,  and  the  Potomac  River.  Once  ice 
hnildu])  l)(;gins  it  can  affect  the  transit 
of  large  ocean-going  v(;.s.s(;l.s.  'I’his 
r(;gidation  is  intended  to  mitigate  the 
threat  ic(;  in  the  GO'I’P  Baltimore  Zorn; 
poses  to  the  maritime  public. 

D.  Discussion  of  the  Interim  Rule 

A  saf(;ty  zone  is  l)(;ing  (;.stal)li.sh(;(l 
(Micompassing  the  GOTP  Baltimore 
Zone,  as  described  in  88  GFR  8.2.5-15. 
The  GOTP  Baltimore  antieijjates  oidv 
having  to  enforce  certain  ])art.s  of  the 
(•((gulated  area  at  certain  tim(;.s.  The 
purpose  of  this  (((gidation  is  to  promote 
maritime  safety  and  to  protect  mariners 
transiting  the  ar(;a  from  the  potential 
hazards  due  to  ice  conditions  that 
l)(;conu;  a  thr(;at  to  navigation.  The 
GOTP  Baltimore  will  notify  the 
maritime  community,  via  marine 
broadcasts,  of  the  location  and  thickness 
of  the  ice  as  well  as  the  ability  of  vessels 
to  transit  through  the  .safety  zone 
(l(;j)(;n(ling  on  the  j)r(;vailing  ice 
conditions.  Prevailing  ice  conditions 
will  he  cat(;goriz(;d  as  Gondition  One. 
Gondition  Two.  or  Gondition  Thr(;(;. 

Ice  (iondition  Oik;  is  an  emergency 
condition  in  which  ice  has  largely 
covered  the  r(;gulat(;(l  ar(;a.  Under  th(;.s(; 
conditions,  convoys  may  lx;  r(;(iuir(;(l 
and  re.strictions  ha.s(;(l  on  shaft 
horsepower  and  a  V(;.ss(;Ps  planned 
transit  may  Ik;  impo.sed  by  the  GOTP  on 
certain  v(;s.s(;l.s  s(;(;king  to  (;nt(;r  the 
safety  zone. 

Ice  Gondition  Two  is  an  alert 
condition  in  which  at  l(;ast  2  inch(;s  of 
ice  begins  to  form  in  the  r(;gulat(;(l  ar(;a. 
The  GOTP  Baltimore  mav  impo.se 
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nvstrietions,  including  but  not  limited 
to,  tliose  l)as(!(l  on  shall  horsepower  and 
hull  type  nistrictions  lor  certain  vcissels 
.seeking  to  enter  llu;  safely  zoiu;. 

lc(!  (londitiou  Threi!  is  a  readiness 
condition  in  which  weather  conditions 
are  favorable  for  the  formation  of  ice  in 
th(!  regvdatcul  area.  Daily  re])orts  for  tin; 
(ioasi  (Inard  Stations  and  commercial 
ves.sels  are  monitored,  and  no 
limitations  for  vaisscds  seeking  to  enter 
the  zone  hasiul  on  V(!s.sel  traffic,  hull 
tv|)e  or  shaft  horsepower  are 
anticipated. 

'I’liis  rule  has  been  enforced  with 
actual  notice  since  Jannary  2(i.  2013  and 
it  will  he  enforced  until  April  1.').  2013. 
nidess  sooner  terminated  by  the  (iOTP 
Baltimore. 

E.  Regulatory  Analyses 

We  developed  this  rule  after 
considering  nnmerons  statutes  and 
(ixecntive  orders  ndated  to  rulemaking. 
Below  we  summarize!  our  analyses 
based  on  these  statutes  and  executive 
orders. 

/.  H(;<>iil(i1()r\’  Phinnin;^  and  liaviaw’ 

This  rule  is  not  a  significant 
nigulatory  action  under  .siiction  3(1)  of 
I'ixeculive  Order  12800.  Regulatorv 
Planning  and  Rewiew.  as  supphiiuented 
by  ICxecutive  Order  13.'503.  linjiroving 
R(!gulation  and  Regulatorv  Review,  and 
do(!s  not  reupiin!  an  assessment  of 
|)ot(!ntial  costs  and  benefits  under 
.section  (»(a)(3)  of  Executive  Order  12800 
or  under  .section  1  of  Executive!  Order 
13,')t)3.  'file  Office  of  Management  and 
Budget  has  not  r(!viewed  it  under  those 
Ord(!rs.  Although  this  regulation  could 
hinder  or  j)r(!V(!nl  traffic  from  transiting 
the  (X)TP  Baltimore  Zone,  the  effect  of 
this  regulation  will  not  be  signifit;ant 
l)(!cause  there  is  little  ves.sel  traffic 
associated  with  recreational  boating  and 
commercial  fishing  during  the  effective 
period. 

2.  Impact  on  Small  Entities 

The  R(!gulatory  Flexibility  Act  of  1980 
(RFA).  .I  II.S.C.  (i()l-()12.  as  amended, 
r(!(iuir(!s  lederal  ag(!ncies  to  consider  the 
potential  imi)act  of  regulations  on  small 
entities  during  rulemaking.  Tlu!  (ioa.st 
(hiard  c(!rtifies  under  .'j  ll.S.fi.  OO.'jlb) 
that  this  rul(!  will  not  have  a  significant 
economic  im|)act  on  a  substantial 
numh(!r  of  small  entiti(!.s.  'I’his  rule  will 
affect  the  following  entities,  some  of 
which  may  he  small  entities:  the  own(!rs 
or  operators  of  ves.s(!ls  int(!nding  to 
o|)(!rat(!.  transit  or  anchor  in  llu! 
r(!gulated  artui.  from  January  20,  2013 
until  April  l.'i,  2013.  This  safety  zone 
will  not  have  a  significant  (!t:onomic 
impact  on  a  substantial  numh(!r  of  small 
entities  due  to  a  lack  of  seasonal  vessel 


traffic  as.sociatcul  with  recreational 
boating  and  conmK!rcial  fishing  during 
the  (!ff(!ctive  period.  Although  tlu!  .safety 
zoiu!  will  ap])ly  to  the  (ml in!  (XITP 
Baltimore  Zoiu!,  tlu!  (;a])tain  of  tlu!  Port 
Baltimon!  antic:i|)at(!S  only  having  to 
enforce  certain  |)arls  of  tlu!  r(!gulat(!d 
area  at  certain  times.  Traffic  will  h(! 
allowed  to  ])as.s  through  tlu!  zoik!  with 
th(!  i)ermission  of  the  (X)TP  Baltimore. 
Akso.  the  (X)  Ti’  Baltimon!  will  notify 
the  maritime  community,  via  marine 
broadcasts,  of  the  location  and  thickness 
of  th(!  ice,  as  well  as  the  ahilitv  of 
vess(!ls  to  transit  through  tlu!  safety 
zone. 

3.  Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  R(!gulatory  Enforcement 
Fairness  Act  of  1998  (Pub.  E.  104-121). 
we  want  to  assist  small  entiti(!s  in 
understanding  this  rule.  If  the  rvde 
would  affect  your  small  husine.ss, 
organization,  or  governmental 
jurisdiction  and  you  have  (iu(!stions 
concerning  its  ])rovisions  or  options  for 
compliance,  please!  contact  tlu!  p(!rson 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT,  above. 

Small  businesses  may  send  comments 
on  tlu!  actions  of  l''(!deral  emj)lov(!(!S 
who  enforce,  or  otherwise!  eleUermine 
e:e)mpliane:e!  with,  Fe!ele!ral  re!gid;itie)ns  tei 
the!  .Simill  Busine!ss  :mel  Agrie:ulture! 
Re!guhite)ry  Ihde)re:e!me!nt  Omhuelsman 
anel  the  Re!gie)nal  .Snuill  Busine!ss 
Re!gulate)ry  Fairness  Be);irels.  'fhe 
Ombuelsiuim  e!valuate!S  the!se!  cie;tie)ns 
annucilly  emel  nite!S  e!ae:h  age!ne;y’s 
re!spe)n.sive!ne!ss  te)  small  business.  If  ye)u 
wish  to  e;e)mme!nt  on  ae;tie)ns  hv 
e!mple)ye!e!.s  eef  the  Ueeast  (hiarel.  e:all  1- 
888-RE(;-FAIR  (1-888-734-3247).  The 
Ceea.st  Guarel  will  ne)t  retaliate!  against 
small  e!ntitie!s  that  eiue!.stie)n  e)r  e:e)mplain 
al)e)ut  this  rule  eer  any  pe)lie:y  or  ae;tion 
of  the  Ueea.st  Guarel. 

■4.  (Collection  of  Information 

This  rule!  will  ne)t  e:all  fe)r  ;i  ne!w 
e:e)lh!e;tie)n  e)f  infeHuiatieni  unelertlie 
Pape!rwe)rk  Re!ehie:tie)n  Ae:t  e)f  199!1  (44 
IJ.S.G.  3.')()l-3.'')2()). 

5.  Eederalism 

A  rede!  has  implie;<ilie)ns  fe)r  fe!ele!ridlsm 
imele!r  Exe!e:utive!  Oreler  13132, 
Feeleaali.sm,  if  it  lues  a  suhstiintial  elireuit 
e!ffe!e:t  em  the  State!s.  e)n  the  re!latie)nshi]) 
be!twe!e!n  the  mitieenal  ge)ve!rnme!nt  anel 
the  Stale!s.  eer  e)n  the!  eli.strihutie)n  e)f 
l)e)we!r  anel  re!spe)nsibilitie!s  ameeng  the 
varie)us  levels  e)f  geevea  nmeent.  We  have 
analyze!el  this  rede  imeler  that  Oreler  anel 
eleteermineeel  that  this  rede  eleeees  met  have 
im])lie:atie)ns  for  feKleralism. 


a.  Protest  Activities 

The!  (X)ast  (hiarel  re!S])e!e:ts  the!  First 
Ame!nelme!nt  rights  eif  preitesters. 
Pre)te!ste!rs  are  askeel  tei  e;e)ntae;t  the 
per.son  listeul  in  the  FOR  FURTHER 
INFORMATION  CONTACT  .se!e;tie)n  tei 
e:e)e)rdinate  preitest  ai'.tivities  sei  that  yenir 
me!ss<ige!  e:an  he!  re!e:e!ive!el  withenil 
jeeijiarelizing  the!  .safety  eir  se!e:urity  eif 
pi!Oj)le!.  ])lae;e!S  eir  vessels. 

7.  I  hifnnded  Mandates  Peform  Act 

The  Unfuneieei  Manelatexs  Reform  Ae:t 
ed  199.'-)  (2  II.S.G.  1  .'531-1 . '>38)  re!epnre!s 
Fe!ele!ral  <igeni:ie!S  tei  asse!ss  the  effeeils  of 
their  elise:re!tie)nary  re!gulate)rv  ae;tie)ns.  In 
p;irtie:ular.  the  Ae:t  aelelre!s.se!s  ae:tie)ns 
that  may  re!sult  in  the  expeneliture  by  a 
State,  loi;al.  eir  tribal  geivernment.  in  the! 
aggre!gcite.  or  by  the  jiriveite!  see:te)r  eif 
SI  OO.OOU.OtH)  (aelju.steul  feir  infhitiem)  eir 
meire!  in  any  one  year.  Though  this  rule 
will  neit  re!sult  in  sue;h  an  expeneliture, 
we  elo  elise:uss  the  effeeits  e)f  this  rule 
elsewheire  in  this  preeamhle. 

ti.  Taking  of  Private  Propertv 

This  rule  will  neit  e:ause!  a  taking  eif 
])rivate!  preiiierty  eir  eitheirwise  have 
tciking  imidie;atieins  uneler  Exe!e:utive! 
Oreler  12(i3().  (hivernmental  Ae:tieins  anel 
Interfereineie!  with  Geinstitutieinally 
Preite!e:te!el  Preipeirty  Rights. 

.9.  CAvH  Justice  Peform 

This  rule!  me!e!ts  applie;alih!  stanelarels 
in  se!e:tieins  3(a)  anel  3(h)(2)  eif  Exe!e:utive! 
Oreleir  12t)88.  Civil  |ustie:e  Refeirm.  tei 
minimize!  litigatiein.  eliminate 
ambiguity,  and  re!ehie;e!  liurelen. 

K).  Protection  of  (Children  Erom 
Environmental  Health  Risks 

We  have  analyze!el  this  rule  uneler 
Exe!e:utive!  Oreler  13()4.'5,  Proteeitiein  of 
(ihilelren  from  Environmental  Health 
Risks  anel  Safety  Risks.  This  rede  is  neit 
an  e!ceineimie:ally  .signifie:ant  rule  <mel 
eleieis  neit  e:reate  an  einvireinmental  risk  to 
health  eir  risk  to  safety  that  nniy 
dispreiportieinately  affe!e:t  e:hilelre!n. 

11.  Indian  Trihal  (Covernments 

'I’his  rule  eleies  ueit  have  tribal 
im]ilie:atieins  under  Exeie.'utive  Oreler 
1317.'5,  Geinsidtatiein  anel  Geieirelinatiein 
with  Ineiicin  Tribal  Geivernments, 
he!e;au.se!  it  eleies  neit  have!  a  sidistantial 
elire!e:t  e!ffe!e:t  ein  eine  eir  meire!  Inelian 
tribes,  on  the  relatieinshiii  between  the 
Feeleral  Geiveirnment  anel  Ineliiin  trilieis, 
eir  ein  the  elistriliutiein  eif  peiweir  anel 
reisponsibilitieis  betweien  thei  Feieleral 
Geivermnemt  anel  Inelian  tribes. 

12.  Energy  Effects 

'Phis  ae;tiein  is  neit  a  ‘‘signifie:ant 
einergy  ae:tiein”  uneler  Exeeadive  Oreleir 
13211,  Actions  (aine:e!rinng  Regidations 
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That  Significantly  Affect  Energy  Su])j)ly, 
l)istril)iition,  or  Use. 

13.  'n^chnicdl  Standard.s 

This  rule  does  not  us(!  technical 
.standards.  Tluncfore.  we  did  nut 
consider  the  use  of  volnntarv  con.sensns 
standards. 

14.  Hnvironiiicnt 

We  have  analy/.eil  tliis  ride  nnder 
Department  of  Homeland  ,Secnrity 
Management  Directive  023-01  and 
Commandant  Instruction  Ml 047,5. ID. 
which  guide  the  Coast  (hiard  in 
complying  with  the  National 
Environmental  Policv  Act  of  1009 
(NEPA)  (42  U.S.C.  4321-43700.  and 
have  determined  that  this  action  is  one 
of  a  category  of  actions  that  do  not 
individually  or  cnmnlativelv  have  a 
significant  effect  on  the  human 
environment.  This  ride  involves 
estahlishing  a  temporary  safety  zone. 

This  ride  is  categorically  exc.lnded  from 
further  review  nnder  paragraph  34(g]  of 
Figure  2-1  of  the  Commandant 
Instruction.  An  environmental  analysis 
checkli.st  sn])porting  this  determination 
and  a  Categorical  Exclusion 
Determination  are  available  in  the 
docket  where  indicated  nnder 
ADDRESSES.  We  seek  any  comments  or 
information  that  may  lead  to  the 
discovery  of  a  significant  environmental 
impact  from  this  ride. 

List  of  Subjects  in  33  (T'R  Part  1(>.5 

Harbors,  Marine  safety.  Navigation 
(water).  Rejiorting  and  recordkeeping 
reiinirements,  Secnritv  measures. 
Waterways. 

For  the  reasons  di.scns.sed  in  the 
preamble,  the  Coa.st  Cnard  amemls  33 
CFR  part  105  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  105 
continues  to  read  as  follows: 

Auliiority:  3.3  II..S.C;.  1231:  40  l)..S.C. 
Chaiiler  701. 3300.  3703:  .50  U..S.(',.  191.  195; 
33  CI  K  1. 0.5-1. 0.04-1. 0.04-0.  100.5:  I'lih.  L. 
107-295.  110  .Slat.  2004;  Deiiartinenl  of 
Iloineland  .Security  I.lelegati()n  No.  0170.1. 

■  2.  Add  ^  165.T()5-()9H()  to  read  as 
follows: 

§  1 65.T05-0986  Safety  Zone  for  Ice 
Conditions;  Baltimore  Captain  of  the  Port 
Zone. 

(a)  Area.  The  following  area 

is  a  safety  zone:  The  navigable  waters  of 
the  (iaptain  of  the  Port  Baltimore  Zone, 
as  de.scrihed  in  33  (iP’R  3.25-15. 

(h)  Hdgulations.  The  general  safety 
zone  regulations  found  in  33  (iFR 
185.23  apply  to  the  .safety  zone  createil 


by  this  temjiorary  section, 

§  l(i5.T()5.()98(i. 

(1)  All  ve.ssels  and  persons  are 
prohibited  from  entering  into  or  moving 
within  the  safety  zone  unless  they  meet 
the  reijnirements  .set  forth  by  the 
Captain  of  the  Port  ((XITP)  Baltimore  for 
the  prevailing  ice  conditions. 
Reiinirements  for  entry  during  |)eriod.s 
when  the  .safety  zone  is  enforced  will  he 
de.scrihed  via  Marine  .Safety  Radio 
Broadcast  on  VHF-FM  marine  hand 
radio,  channel  22A  (157.1  MHZ). 
Reiinirements  may  inclntle,  but  are  not 
limited  to.  the  use  of  convoys, 
restrictions  on  shaft  horsepower,  and 
hull  type  restrictions,  dependent  on  the 
prevailing  ice  conditions  and  vessel 
type. 

(2)  Persons  desiring  to  transit  in  the 
safety  zone  not  meeting  the 
reiinirements  estahli.shed  by  the  COTP 
Baltimore  must  contact  the  COTP 
Baltimore  or  his  designated 
repre.sentative  at  telephone  nnmher 
410-578— 2893  or  on  VHP— EM  channel 
18  (158.8  MHZ)  to  seek  permi.ssion  prior 
to  transiting  the  area.  If  permission  is 
granted,  all  persons  and  ve.ssels  shall 
comply  with  the  instructions  of  the 
(X)TP  Baltimore  or  his  designated 
representative. 

(3)  The  (ioast  (hiard  vessels  enforcing 
this  .safety  zone  can  he  contacted  on 
VHF-FM  marine  hand  radio  channel  18 
(158.8  MHZ).  Upon  being  hailed  hv  a 
U..S.  (ioa.st  Cnard  vessel,  or  other 
Federal.  Stale,  or  local  agency  vessel 
operating  nnder  the  authority  of  the 
(XITP  Baltimore,  by  siren,  radio, 
flashing  light,  or  other  means,  the 
operator  of  a  vessel  shall  proceed  as 
directed.  The  (X)TP  Baltimore  and  his 
designated  rejire.senlatives  can  he 
contacted  at  telephone  nnmher  410- 
578-2893. 

(4)  The  fiOTP  Baltimore  or  his 
designated  representative  will  notify  the 
jnihlic  of  any  changes  in  the  status  of 
this  .safetv  zone  hv  Marine  .Safetv  Radio 
Broadcast  on  VHF-FM  marine  hand 
radio  channel  22A  (157.1  MHZ). 

(d)  Definitions.  As  used  in  this 
section: 

Captain  of  the  Port  Haiti  more  means 
the  Commander,  U..S.  (-oast  Cnard 
.Sector  Baltimore,  Maryland. 

Designated  representative  means  any 
Coa.st  Cnard  commissioned,  warrant,  or 
pettv  officer  who  has  been  anthorized 
l)y  the  Ca])tain  of  the  Port  Baltimore  to 
a.ssi.sl  in  enforcing  the  .safety  zone 
described  in  paragraph  (a)  of  this 
section. 

(e)  Enforcement.  The  U.S.  (Xiast 
Cnard  may  he  assisted  by  Federal.  State 
and  local  agencies  in  the  patrol  and 
enforcement  of  the  zone. 


(f)  Enforcement  period.  This  .section 
will  he  enforced  from  Jannary  28.  2013 
until  Ajnil  1 5.  201 3. 

Datiul;  liiiuiarv  28.  2013. 

Kevin  (;.  Kiefer, 

Captain.  I  '..S’.  CaasI  Cnard.  Captain  of  the 
Port  ihdtiinore. 

II'K  Doc.  2tn;i-t)4inn  I'ihul  2-22-1:1;  K:4.5  anil 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

[Docket  Number  USCG-201 2-0903] 

RIN  1625-AAOO 

Safety  Zone;  Seafair  Blue  Angels  Air 
Show  Performance,  Seattle,  WA 

AGENCY:  Coa.st  Cnard.  DHS. 

ACTION:  Final  ride. 

SUMMARY:  The  U..S.  Coast  Cnard  is 
amending  the  Seafair  Bine  Angels  Air 
.Show  Performance  safety  zone  on  the 
waters  of  Lake  Washington.  Seattle,  WA. 
This  action  is  neces.sarv  to  safeguard 
jiarticipants  and  spectators  from  the 
safetv  hazards  assoc.iated  with  the 
.Seafair  Bine  Angels  Air  .Show 
Performance,  which  inclnde  low  flying 
high  speed  aircraft,  and  will  do  so  by 
]irohihiting  entry  into  the  .safety  zone 
unless  anthorized  hv  the  (iaptain  of  the 
Port  ((X)TP).  Pnget  Sound  ora 
Designated  Representative. 

DATES:  This  ride  is  effective  March  27. 
2013. 

ADDRESSES:  Documents  mentioned  in 
this  preamble  are  part  of  docket  [US(X1— 
201 2-0903 1 .  To  view  documents 
mentioned  in  this  jneamhle  as  being 
available  in  the  docket,  go  to  http:// 
WWW. reguIations.gov,  type  the  docket 
nnmher  in  the  ‘‘.SEARCiH”  box  and  click 
".SEARCH.”  (dick  on  Open  Docket 
Folder  on  the  line  associated  with  this 
rulemaking.  Yon  mav  also  visit  the 
Docket  Management  Facility  in  Room 
Wl  2-140  on  the  gronnd  tloor  of  the 
Deiiartment  of  Transjiortation  West 
Building,  1200  New  Jersey  Avenue  .Sfi., 
Washington,  Dfi  20590,  between  9  a.m. 
and  5  j).m..  Monday  through  Friday, 
except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
yon  have  questions  on  this  ride,  call  or 
email  EN.S  Nathaniel  P.  (dinger: 
Waterways  Management  Division,  Coast 
Cnard  .Sector  Pnget  .Sound:  (ioast  (hiard; 
tele})hone  208-217-8045,  email 
SectorPngetSonnd\V\VM@nscg.mil.  1  f 
yon  have  questions  on  viewing  or 
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submitting  material  to  the  docket,  call 
Barbara  Hairston.  Program  Manager. 
13ocket  Operations,  telephone  (202) 
3(i()-0»2(i. 

SUPPLEMENTARY  INFORMATION: 

Tal>le  of  Acronyms 

OILS  l)(!|)iirlnu!iil  el  I  lenuiliuut  .Sticurilv 

T’K  F«!«l«!ral  R«!gisli!r 

NPRM  Notice  el  Prei)()S(ul  RiiltMiiaking 

A.  Regulatory  History  and  Information 

On  )uly  30,  2012.  a  Temporarv  I'Miial 

Rule  (TFR),  Safety  Zone:  Sealair  Blue 
Angels  Air  Show  Performance.  Seattle. 
\VA.  was  |)ublisbed.  The  TFR  int:rea.sed 
the  size  of  the  preexisting  safety  zone. 

On  October  15.  2012.  an  Nl’RM.  Safety 
Zone.  Seafair  Blue  Angels  Air  Show 
P(;rformance,  Seattle,  \YA.  was 
j)uhlished.  The  Coast  (kiard  receiyed  2 
comments  pertaining  to  the  NPRM. 
submitted  yia  regulations.goy,  and 
receiyed  0  recpie.sts  for  ])uhlic  meeting. 
The  comments  receiyed  were  in  fayor  of 
the  rule  outlined  in  the  NPRM  and 
thendbre  no  changes  w(!re  made  to  tlu; 
rule. 

B.  Basis  and  Purpose 

The  Cotist  Guard  is  amending  this 
.salety  zone  to  ensun;  the  safety  of  the 
miiritime  public  and  partici))ants  during 
the  .Seattle  Blue  Angels  Air  .Show,  fhe 
siz(!  of  the  safety  zone  in  33  (;FR 
105.1310  has  been  determined  to  he 
inadecpiate  to  accommodate  the 
anticipated  flight  pattern  of  the  Blue 
Angels.  This  rule  extends  the  northern 
houndary  line  of  the  existing  regidation 
northward  by  500  yards,  and  ui)dales 
coordinates  to  proyide  a  zone  of 
adecpiate  size. 

(].  Discussion  of  Comments,  (3ianges 
and  the  Final  Rule 

'fhe  Coast  (uiard  retxdytul  2  comnumts 
with  regard  to  the  preceding  NPRM  of 
this  Final  Rule.  Both  comments 
supported  the  decision  to  increase  the 
safety  zone  size  of  tin;  rule  to  ensun; 
adecpiate  safety  of  the  maritime  jtuhlic 
and  ])articipants  during  the  Air  .Show. 

As  a  result  no  changes  were  made  to  the 
ruh;. 

As  (lescrilHtd  in  00  FR  35240-01.  tlu; 
(ioast  (iuard  established  a  final  rule  for 
the  annual  Blue  Angels  Air  .Sliow 
Performanct!.  'fhe  j)ur|)ose  of  this  rul(!  is 
to  protect  the  ])ut)lic  from  dangers 
including  excessiye  noi.se  and  falling 
objects  from  any  potential  accidents 
causcKl  by  the.se  low-flying  military 
aircraft.  The  regulation  contained  in  33 
(3"R  105.1310  encompa.sses  “all  waters 
of  Lake  Washington,  U'ashington  .Stale, 
enclosed  by  the  following  jtoints;  Near 
the  termination  of  Roanokt;  Way 
47°35'44"  N.  122°14'47"  W:  thence  to 


47°3.5'4«"  N.  122°15'45"  W;  thence  to 
47°30'02.T'  N,  122°1.5'50.2"  W;  thence  to 
47°35'.50.0"  N,  122°10'20.2"  W;  thence  to 
47°35'42"  N.  122°10'24"  W;  thence  to 
the  ea.sl  side  of  the  entrance  to  the  west 
highrise  of  the  Interstate  00  bridge: 
tlumce  westerly  along  the  south  .sid(!  of 
the  bridge  to  the  shoreline  on  the 
western  terminus  of  the  bridge:  thence 
southerly  along  tin;  shoreline  to 
Andrews  Bay  at  47°33'()0"  N.  122°15'32" 
W:  thence  northeast  along  the  shoreline 
of  Bailey  Peninsula  to  its  northeast 
point  at  47°33'44"  N,  122°1.5'04"  W: 
thence  easterly  along  the  (!ast-west  line 
drawn  tangent  to  Bailey  I’eninsula: 
thence  northerly  along  llu;  shore  of 
Mercer  Island  to  the  point  of  origin. 
IDaluin:  NAD  10831” 

However,  the  parlicij)aling  aircraft 
have  a  flight  j)attern  that  will  extend 
pa.st  the  northern  boundary  of  the 
regulation  in  33  Cf'R  15().1310.  As  such, 
an  e.xtension  is  necessary  in  order  to 
protect  the  maritime  public  and 
j)articipants. 

This  rule  amends  the  .Seafair  Blue 
Angels  Air  .Show  P(;rformance  .Safety 
Zone,  extending  the  northern  houndary 
starting  at  j)oint  47°3()'l  7.28"  N, 
122°l(i'40.44"  W:  thence  west  to  ])oint 
47°3(i'17.28"  N,  1 22°l(j'58.5(i"  W:  thence 
south  along  the  shoreliiu!  to  point 
47°35'25.44"  N,  122°17'0.48"  W:  thence 
east  along  the  1-00  hridg(!  to  ])oint 
47°35'23.1(j"  N.  122°15'17.1"  W:  thence 
north  (!ast  along  the  shondine  to  point 
47°35'45.3"  N,  122°14'40.44"  W:  thence 
north  hack  to  the  point  of  origin. 

D.  Regulatory  Analyses 

We  (leyeloped  this  rule  after 
considering  numerous  statutes  and 
executive  orders  related  to  rulemaking. 
Below  we  summarize  our  analyses 
based  on  these  statutes  and  executive 
orders. 

?.  Re^iihiioiY  Planning  and  /te\'/eu’ 

This  rule  is  not  a  significant 
regidatory  action  under  section  3(f)  of 
Fxecutiye  Order  12888,  Regulatory 
Planning  and  Review,  as  supplemented 
by  Executive  Order  13583,  ]m])roying 
Regulation  and  Regulatory  Ibndew.  and 
does  not  retpiire  an  as.sessment  of 
jjotential  costs  and  Ixaiefits  under 
.si'ction  8(a)(3)  of  Executive  Order  1288() 
or  under  section  1  of  Executive  Oriler 
13583.  The  Office  of  Management  and 
Budget  hits  not  reviewed  it  under  those 
Orders.  I’lie  ('.oa.st  (iuard  bases  this 
finding  on  the  fact  that  the  safety  zone 
will  he  in  |)lace  fora  limited  period  of 
time  iind  ve.ssel  traffic  will  he  able  to 
transit  arouml  tin;  safety  zone.  Maritime 
traffic  may  akso  retpiest  j)ermission  to 
transit  through  the  zone  from  the 


((X)'rP).  Puget  .Sound  or  a  Designated 
R(!])resentative. 

2.  Impact  on  Snndl  Entities 

The  R(!gulatorv  Flexibility  Act  of  1!)8() 
(Rk'A).  5  Ik.S.Ck  8t)l-812.  as  anumded, 
retpiinis  federal  agencies  to  consid(!r  tin; 
potentiid  impact  of  regulations  on  small 
(mtities  during  rulemaking.  'I’he  l(!rm 
“small  entititis”  com])rises  small 
husines.ses.  not-for-profit  organizations 
that  ;ire  independently  owned  and 
o])(n’at(!d  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  ])opul<itions  of  less  than  5().()()(). 

'Fhe  (ioast  (hiard  received  0  comments 
from  the  .Small  Business  Administration 
on  this  rule.  'Fhe  Coast  Guard  certifies 
under  5  ll.S.C.  8()5(h)  that  this  rule  will 
not  have  <i  significant  economic  imjtact 
on  a  snhstantial  nnmher  of  small 
entities.  33ns  rule  would  affect  the 
following  entities,  some  of  which  may 
he  small  entities:  the  owners  and 
operators  of  vessels  intending  to  operate 
in  the  waters  coveu'ed  hy  the  safety  zc)m; 
while  it  is  in  effect.  3’he  rule  would  not 
have  a  significant  economic  impact  on 
(I  substantial  nnmher  of  small  entities 
het:aus(!  th(!  safety  zone  would  he  in 
place  for  limited  periods  of  time  and 
maritime  traffic  woidd  still  he  able  to 
transit  arouiul  the  safety  zoin;.  Maritime 
tndfic  ntity  also  retpie.st  i)ermission  to 
transit  through  the  zone  from  the  (;033’, 
Puget  .Sound  or  a  13esignated 
Rejtresentative. 

.7.  Assistanci!  for  Small  Entities 

Under  .section  213(a)  of  the  .Small 
Business  Regulatory  Enforcement 
F'’airne.ss  Act  of  1?)88  (Puh.  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this  rule.  If  the  rule 
would  affect  your  small  business, 
organization,  or  governmental 
juri.sdiction  and  you  have  questions 
concerning  its  ])rovisions  or  options  for 
compliance,  please  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT,  above. 

.Small  husine.sses  may  send  comments 
on  the  actions  of  Federal  em])lovees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  .Small  Business  and  Agriculture 
Regulatory  Enforcement  Omhudsman 
and  the  Regional  .Small  Business 
Regulatory  Fairmj.ss  Boards.  33ie 
Omhudsman  evalutites  these  actions 
annually  and  rates  each  agency’s 
res]K)nsiveness  to  .sniiill  business.  If  you 
wish  to  comment  on  actions  hv 
em])lovees  of  the  (least  Guard,  call  1- 
888-REC-FAlR  (1-888-734-3247).  The 
Coast  Guard  will  not  retaliate  against 
small  entities  that  cjuestion  or  complain 
ahout  this  rule  or  any  policy  or  action 
of  the  Coast  Guard. 
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4.  (jollfiction  of  Infoi'iualion 

'I’hi.s  rul(!  will  not  c:all  for  a  innv 
collodion  of  information  nndor  the 
Pa])orwork  Rodnction  Ac:t  of  lt)9.5  (44 
IJ.S.C.  8.5()l-8.52{)). 

5.  Fodorolisni 

A  rnlo  ha.s  im|)lications  for  fodorali.sm 
nndor  Exocntivo  Order  181.82, 
Fodorali.sm.  if  it  has  a  substantial  direct 
off(!Ct  on  the  .States,  on  the  relationship 
between  the  national  government  and 
the  .States,  or  on  the  distribution  of 
|)ower  and  re.s])on.sihilities  among  the 
various  levels  of  government.  We  have 
analyzed  this  ride  under  that  Order  and 
determined  that  this  rule  does  not  have 
imiilications  for  federalism. 

6.  Protest  Activities 

The  Coa.st  (hiard  resjiects  the  Fir.st 
Amendment  rights  of  protesters. 
Protesters  are  asked  to  contact  the 
per.son  listed  in  the  FOR  FURTHER 
INTFORMATION  CONTACT  section  to 
coordinate  jirote.st  activities  so  that  your 
message  can  he  received  without 
jeojiardizing  the  .safety  or  .security  of 
])eo])le,  ])laces  or  vessels. 

7.  Unfunded  Mandates  Pefonn  Act 

The  Unfunded  Mandates  Reform  Act 
of  11)95  (2  IJ..S.C.  1581-1588)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionarv  regnlatorv  actions.  In 
particnlar,  the  Act  addres.ses  actions 
that  may  result  in  the  exjienditnre  by  a 
.State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
.$10(),()()().()()()  (adjusted  for  inflation)  or 
more  in  any  one  vear.  Though  this  ride 
will  not  result  in  such  an  ex])enditnre. 
we  do  discuss  the  effects  of  this  ride 
elsewhere  in  this  preamble. 

fi.  Taking  of  Private  Property’ 

This  rule  will  not  cause  a  taking  of 
private  jiroperty  or  otherwise  have 
taking  imjilications  under  Executive 
Order  12()8(),  Oovernmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

}).  Civil  Justice  Reform 

This  rule  meets  ap])licahle  standards 
in  sections  8(a)  and  8(h)(2)  of  Executive 
Order  12988,  Civil  (iistice  Reform,  to 
minimize  litigation,  eliminate 
amhigiiity.  and  reduce  burden. 

to.  Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  18045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  .Safety  Risks.  This  rule  is  not 
an  economicallv  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
dis])roportionately  affect  children. 


7  7.  Indian  Trilxd  Coverninents 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
18175,  Consultation  and  Coordination 
with  Indian  Tribal  Coverninents, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
k’ederal  Covernment  and  Indian  tribes, 
or  on  the  di.strihution  of  jiower  and 
responsibilities  between  the  Federal 
Covernment  and  Indian  tribes. 

12.  Energv  Effects 

This  action  is  not  a  “significant 
energy  action"  under  Executive  Order 
18211.  Actions  (ioncerning  Regulations 
That  Significantly  Affect  Energy  .Siqijily, 
Distribution,  or  U.se. 

13.  Technical  Standards 

This  rule  tloes  not  u.se  technical 
standards.  'Pherefore,  we  did  not 
consider  the  use  of  voluntary  consensus 
standards. 

14.  Environment 

We  have  analyzed  this  rule  under 
Dejiartment  of  Homeland  .Security 
Management  Directive  028-01  and 
(Commandant  Instruction  M10475.1D. 
which  guide  the  (Coast  (Cuard  in 
comjilying  with  the  National 
Environmental  Policv  Act  of  1909 
(NEPA)  (42  U.S.fC.  4821-48701),  and 
have  determined  that  this  action  is  one 
of  a  categorv  of  actions  that  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  This  rule  involves  the 
amendment  of  a  safetv  zone.  This  ride 
is  categorically  excluded  from  further 
review  under  jiaragraph  84(g)  of  Figure 
2—1  of  the  (Commandant  Instruction.  An 
environmental  analysis  checklist 
supporting  this  determination  and  a 
Categorical  Exclusion  Determination  are 
available  in  the  docket  where  indicated 
under  ADDRESSES.  We  seek  any 
comments  or  information  that  may  lead 
to  the  discovery  of  a  significant 
environmental  inqiact  from  this  rule. 

List  of  Subjects  in  88  (CFR  Part  185 

Harbors,  Marine  .safetv.  Navigation 
(water).  Re])orting  and  recordkeeping 
reijuirements,  .Securitv  measures. 
Waterways. 

For  the  reasons  di.scussed  in  the 
])reaml)le,  the  (Coast  Guard  is  amending 
88  (CFR  jiart  185,  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1 .  The  authority  citation  for  Part  185 
continues  to  read  as  follows: 

Authority:  8:)  1228.  1281;  48  II..S.(C. 

(Chapter  701.  8808.  8708;  .50  lJ..S.tC.  191.  195: 


88  (CFR  1.05-1. 8.04-1.  8.04-8,  180.5;  Pul).  L. 
107-295.  118  .Stal.  2084;  Doi)artinent  of 
lloineland  .Securitv  llelegalion  No.  0170.1 

■  2.  Amend  ^  185.1819  to  revi.se 
Jiaragraph  (h)  to  read  as  follows; 

§  165.1319  Safety  Zone  Regulations; 
Seafair  Blue  Angels  Air  Show  Performance, 
Seattle,  WA. 

***** 

(h)  Location.  The  following  is  a  safety 
zone:  All  waters  of  Lake  Washington 
encoinjiassed  by  the  following  jioints: 
47°88'17.28"  N.'  122°14'49.44"  W;  thence 
west  to  jioint  47°88'17.28"  N. 

122°1 8'58.58"  W;  thence  .south  along  the 
shoreline  to  Andrews  Bav  at  jioint 
47°88'()4.82"  N.  122°1 5'8'2.48"  W;  thence 
northeast  along  the  shoreline  of  Bailev 
Peninsula  to  its  northeast  jioint  at 
47°88'44.98"  N,  122°1 5'()8.48"  W;  thence 
easterly  to  jioint  47°88'48.t)8"  N. 
122°18'51.88"  W  on  Mercer  Island: 
thence  northerly  along  the  shore  of 
Mercer  Island  to  jioint  47°85'45.12"  N. 
122°14'49.44"  W;  thence  north  hack  to 
the  Jioint  of  origin. 
***** 

Dated:  l‘’el)ruary  9.  2018. 

S.).  Forgusun, 

Captain.  I'.S.  Coast  Cuard.  Captain  of  the 
Port.  Pin.’et  Sound. 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  61 
RIN  2900-AN81 

VA  Homeless  Providers  Grant  and  Per 
Diem  Program 

AGENCY:  Dejiartment  of  Veterans  Affairs. 
ACTION;  Final  rule. 

SUMMARY:  This  document  adojits  as  a 
final  rule,  with  changes,  the  jirojiosed 
rule  to  amend  the  Dejiartment  of 
Veterans  Affairs  (VA)  regulations 
concerning  VA’s  Homeless  Providers 
Grant  and  Per  Diem  Program  (Program). 
This  rulemaking  ujidates  and  imjiroves 
the  clarity  of  these  regulations,  and 
imjilements  and  authorizes  new  VA 
jiolicies. 

DATES:  Effective  Date:  This  final  rule  is 
effective  March  27.  2018. 

FOR  FURTHER  INFORMATION  CONTACT:  Guy 
Liedke,  VA  Homele.ss  Providers  Grant 
and  Per  Diem  Program  Office.  10770  N. 
48th  Street.  Suite  (i-200,  Tainjia.  FL 
88817;  (877)  882-0884.  (This  is  a  toll- 
free  numher.) 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  88  U.S.G.  501, 2001. 2011,  2012, 
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2081 .  and  2084,  the  VA  Homeless 
I’roviders  (Irant  and  Per  Diem  Program 
provides  capital  grants  and  per  diem 
payments  to  j)ul)li(;  or  nonprofit  private 
entities  that  assist  homehiss  v(!t(!rans  by 
helping  to  ensure  the  availability  of 
supportive  housing  and  .service  centers 
to  furnish  outreach,  ndiahilitative 
serviciis,  vocational  coim.seling  and 
training,  and  supportive  housing.  The 
regulations  governing  this  program  are 
locatiid  at  title  38.  (iodc;  of  Federal 
Regulations,  part  (i1 . 

In  a  document  published  in  the 
Federal  Register  on  March  1.  2012  (77 
FR  12898),  VA  propo.sed  to  amend  its 
rcigulations  concerning  the  VA 
I  lomeless  Providers  Chant  and  Per  Diem 
Program  which  are  found  in  38  (IFR  jjart 
81. 

Discussion  of  (htmments 

We  provideil  a  80-day  comment 
jjeriod  and  received  two  comments.  One 
comment  was  su])i)ortive  of  the 
proposed  definition  of  "supportive 
housing.”  We  appreciate  the  comment 
and  have  not  made  any  changes  based 
on  it.  Another  comment  was  received 
from  a  luuilth  can;  intcnest  group,  whit;h 
recommeiuhid  changes  to  the  pro])osed 
rule.  A  di.scussion  ofthe.se 
recommendations  follows. 

Th(!  commentin’  stated  that  the 
definition  of  supportive  housing  should 
l)l^  amended  to  specifically  include 
"medical  respite  care."  Medical  res])ite 
care,  as  defined  hv  the  commenter, 
|)rovides  short  term  access  to  a  bed  to 
an  individual  who  is  recuperating  from 
an  acute  injury  or  illne.ss.  TIk; 
commenter  notiid  that  homele.ss  adults 
are  hosj)italized  more  freipientlv  than 
the  general  ])opulation.  and  the  lack  of 
a  .stable  home  environment  following 
discharge  negatively  affects  clinical 
outcomes.  'I'he  commenter 
recommended  changing  the  term 
"re,sj)ite”  to  "medical  res])ite"  in  the 
definition  of  supjjortive  housing  in 
^81.1  to  avoid  confusion  between  what 
the  commenter  nTiJi  riKl  to  as  "caregix'er 
r(!.sj)ite”  and  "medical  resi)ile.”  In 
addition,  the  commenter  recommended 
incorporating  into  th(!  final  rule  the 
definition  of  "medical  respite  services" 
used  by  the  Hiialth  KiJsources  and 
S(!rvices  Admini.stration  (URSA). 
Additionally,  the  commenter 
recommended  revising  the  definition  of 
supportive  services  to  include  such 
medical  respite  .services  that  are 
delivmed  in  settings  other  than  tho.se 
included  in  the  definition  of  supjjortive 
housing. 

Under  Stil.l,  "su|)|)ortive  housing”  is 
defined  in  relevant  |)art  as  housing  that 
is  designed  to  "|j)|n)vide  sjjecific 
medical  treatment  such  as 


detoxification,  raspHa,  or  hos])ice 
tnnitments."  (Fmjjhasis  added.)  The 
word  "resjjite"  is  u.siid  in  the  definition 
of  "sujjjjortivi!  housing”  as  being  an 
examjjle  ot  "sjjecific  medical 
treatment."  'I’he  commenter  suggested 
that  the  term  "resjjite”  is  ambiguous 
and  can  .somehow  he  confused  with 
res])ite  can;  jn'ovidt'd  to  veterans  with 
cariigivers.  Wi;  make  no  changes  based 
on  this  comment  because  then;  is  no 
meaningful  diffenmce  between  these 
ty])i!s  of  resjjite  care. 

'Fhe  commenter  a])j)ears  to 
misunder.stand  the  nature  of  riisjjite  can; 
jji’ovided  through  VA’s  caregiver 
Ijenefits  jjrogram  under  38  UFR  |)art  71. 
The  commenter  attemjjts  to  distinguish 
"caregiver  res])ite”  from  ])art  81 
"resjjite”  care,  hut  the  distinction 
cannot  he  drawn  in  the  manner 
de.scrihed  by  the  commenter.  "Uaregiver 
resjjite"  is  medical  care  |)rovid(!d  to 
veterans  who  have  caregivers  as  jjart  of 
the  medical  benefits  jjackage,  found  at 
38  CFR  1 7.38(a)(l  )(ix),  as  furth(!r 
didineated  under  38  UF’R  71.25(d). 
71.4()(a)(4),  and  71 .4()(c)(2).  As  a 
medical  himefit,  this  resjjite  care,  too, 
could  he  referred  to  as  "nuHlical  res])ite 
care” — just  like  the  tyjM!  of  r(!.s])ite 
siM'vices  discussed  by  the  commenter.  It 
is  identical  in  all  meaningful  resjjijcts  to 
the  ty|)e  of  care  that  tlu;  commenter 
nders  to  as  "medical  resjjiti!  .services” — 
it  is  short-t(;rm  medical  care  and  case 
management  jjrovided  to  an  individual 
who  is  unable  to  care  for  him/herself.  In 
short,  any  distinction  l)i;tween 
"caregivm’  res])ite"  and  r(isj)ite  care 
jji’ovidiid  under  |)art  til  could  not  he 
made  based  on  tlie  in.sertion  of  the  word 
"medical”  hefon;  "resjjite."  'Fhe  oidy 
clear  distinction  is  that  re.sjjite  care 
jjrovided  to  veterans  with  caregivers  is 
not  necessarily  jjrovided  in  an  emergent 
situation,  and  we  .see  no  riiason  to  limit 
resjjite  care  jjrovided  under  ])art  81  to 
resjjite  care  jjrovidiul  in  an  emergent 
situation. 

We  also  note  that  under  38  UFR 
82.33(a)(2)(i),  resjjite  care  is  an 
authorized  .suj)j)ortive  service  under 
VA’s  Su|)|)ortive  Services  for  Veteran 
F’amilies  (S.SVF')  jnogram,  which  may  he 
jji’ovided  by  S.SVF’  grantiuis  who  are 
jjroviding  health  care  .services  to  veteran 
famili(!S  who  riicentlv  became  homele.ss 
or  who  are  at  risk  of  becoming 
homeless.  'Fhere  has  been  no  confusion 
among  .S.SVF’  grantees  that  such  resjjite 
care  may  only  he  jjrovided  to  a  veteran 
with  a  caregiver,  and  we  likewi.se  see  no 
jjotential  for  confusion  in  ^(>1.1.  Indeeil, 
we  might  criuite  ambiguity  where  there 
currently  is  none  if  we  were  to  refer  in 

81.1  to  "medical  resjjite  care”  and  in 
§82.33  to  "resjjite  care”  when  both 
regulations  de.scrihe  the  same  medical 


.service.  'I’herefore,  §81.1  should  not  he 
nn'isiul  to  dilierentiate  between 
"caregiver  resjjite"  and  resjjite  care 
jji’ovided  to  a  homehxss,  seriously  ill 
veteran. 

'Fhe  commenter  recommended 
incorjjorating  the  HR.SA  definition  of 
"medical  njsjjite"  into  the  final  rule. 

'Fh(!  IIR.SA  definition  defines  “medical 
resjjite  services"  in  ])art  as  "short  term 
medical  care  and  case  management 
jji’ovided  to  jjersons  (generallv 
bomeless)  recovering  from  an  acute 
illness  or  injurv.  who.se  conditions 
would  he  exacerbated  by  living  on  the 
street,  in  a  shelter  or  other  unsuitable 
jjlaces.”  We  decline  to  do  so  hecau.se,  as 
noted  above,  resjjite  care  is  already 
identilHul  as  medical  care  in  tin;  context 
of  the  medical  benefits  jjackage,  and  as 
a  tyj)e  of  care  a|)|)roj)riate  for  homeless 
veterans  under  .S.SVF,  in  addition,  the 
definition  jjrojjo.sed  by  the  commenter, 
by  its  exjjress  terms,  includes  jjer.son.s 
who  may  not  he  homeless.  'Flu;  statutory 
authority  for  the  VA  Homele.ss  Providers 
(irant  and  Per  Diem  Program  extends 
only  to  a  veteran  who  is  homele.ss  as 
that  term  is  defimul  in  section  l()3(a)  of 
the  McKinney-Vento  Homele.ss 
Assi.stance  Act  (42  U..S.(i.  113{)2(a)). 

'Fhe  commenter  urged  us  to  revise  the 
definition  of  sujjjjortive  .servici;.s,  noting 
that  medical  res])ite  services  mav  he 
delivm’iul  in  settings  other  than  tho.se 
included  in  the  definition  of 
".su|)])ortive  housing.”  'Flu;  VA 
Homele.ss  Providms  (irant  and  Per  Diem 
Program  was  authorized  by  (iongress  in 
1992  under  Public  L:iw  102-590,  which 
gave  VA  authority  to  jn’ovide  financial 
sujjjjort  to  nonjjrofit  organizations  and 
state  and  local  governments  to  e.stahlish 
|)rogram.s  to  a.ssist  the  homeless  veteran 
])0|)ulation.  Two  jirogram  jjarameters  set 
l)y  .statute  have  remaineil  constant  since 
the  incejjtion  of  this  j)rogram:  (1) 
Providing  su|3|)ort  services  in  the 
context  of  housing  for  homele.ss 
veterans;  and  (2)  doing  so  via  cajjital 
grants  to  eligible  organizations,  or  j)er 
diem  jjayments  to  entities  that  are  either 
receiving  or  are  eligible  to  retanve 
cajjital  grants.  38  II..S.U.  2011  and  2012. 
'Fhese  criteria  reflect  VA’s  goal  to 
|)rovide  homele.ss  veterans  a  .safe  and 
stable  environment  with  needed 
services,  as  well  as  ensuring  that  entities 
|)roviding  .services  have  .sufficient 
resources  to  maintain  those  services. 
Providing  medical  re.sjjite  as  a 
standalone  .su|)|)ort  .service  se])arat(!  and 
ajjart  from  offering  .su|)])ortive  housing 
to  homeless  veterans  is  not  within  the 
jjurview  of  this  jjrogram. 

Although  we  make  no  changes  based 
on  the  comments,  we  do  assure  the 
commenter  that  care  meeting  the  1 IRSA 
definition  of  medical  resjjite  services 
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could  1)(!  provided  as  a  sujjportive 
.service  to  honieless  veterans  under  the 
VA  lloiiKdess  Froviders  (irant  and  Per 
Diem  Program,  so  long  as  tlu;  provider 
and  the  care  meet  the  otlun'  part  81 
r(!(pdremeuts  for  either  a  ca))itai  or  p(!r 
diem  grant.  We  nicognize  the 
importance  ot  sncli  care  to  the  recovca  v 
ol  hoimdess  veterans  from  emergent 
medical  crises,  and  \v(;  do  not  believe 
that  onr  regidations  har,  or  even 
discourage,  the  provision  of  such  care 
hy  grantees. 

't  he  commenter  also  urged  VA  to 
conduct  research  to  determine  the 
nnmber  of  detoxification  programs  that 
are  based  out  of  housing  before 
publishing  its  final  rule.  The  commenter 
.states  that  many  detoxification  ])rograms 
are  based  out  of  clinical  settings  rather 
than  housing  .se^ttings,  and  that  by 
limiting  the  VA  Homeless  Providers 
Grant  and  Per  Diem  Program  to  those 
detoxification  programs  ba.sed  out  of 
housing,  VA  may  be  limiting  access  in 
many  communities.  In  2010,  VA 
announced  its  goal  to  eliminate  vet(;ran 
homelessness  within  .5  years.  The  VA 
Homeless  Providers  Grant  and  Per  Diem 
Program  is  one  of  several  ]n'ogram,s 
focused  on  achieving  that  goal,  and  it 
l)rovide.s  funding  for  supportive  scn'vices 
through  housing,  not  clinical,  .settings. 
Other  VA  programs,  such  as  VA's 
Health  Gare  for  Homehxss  Veterans 
(HGHV)  Program  (im])lemented  under 
38  (;FR  part  ()3)  does  foiais  on  the 
snhstance  abuse  issues  of  homeless 
veterans.  It  offers  outreach,  exams, 
treatment,  referrals,  and  case 
managemeut  to  veterans  who  are 
homeless  and  dealing  with  mental 
health  issues,  including  substance  u.se. 
Other  related  VA  programs  that  offer 
.services  to  homeless  veterans  include 
VA's  Sub.stance  Use  Di.sorder  Treatment 
Enhantaanent  Initiative  as  well  as 
Veteran  justice  Outreach.  The  s(a)])e  of 
the  VA  Homele.ss  Providers  Grant  and 
Per  Diem  Program  does  not  include 
funding  for  detoxification  treatment  in 
other  venues,  hut  homeless  veterans 
may  receive  that  treatment  through 
other  VA  ])rograms. 

The  final  i.ssues  raiscul  by  the 
commenter  focaised  on  operational 
recpiiiaanents  for  grant(!es.  The 
commenter  stated  that  the  (airrent 
reciuirement  for  grantee;  com])lian(a; 
with  the  Life  Safety  (axle  of  the 
National  I'ire  Protection  Association 
(NFPA)  prevents  some  ])otential 
grantees  from  j)artici])ating  in  the  VA 
Homele.ss  Providers  (hant  and  Per  Diem 
Program.  The  specific  example;  e:ite;el  by 
the  eaemmenter  was  a  le)e:al  preegram  that 
was  ])re;vente;el  fre)m  eaellabeerating  with 
VA  heeamse  it  was  unable;  te;  ea)mjjlv 
with  e.exle  re;e]nire;ments  for  a  sprinkle;r 


systean  throughe)ut  its  faealitv.  I  he 
e:e)mme;nter  stateel  that  VA  she)ulel  assist 
pre)gram.s  by  ])re)vieling  grants  te;  he;lp 
meeliead  re;.spite;  pre)gnuns  nu;e;t 
e)])e;ratie)ncil  re;eiidre;me;nt.s.  In  aelelitie)n. 
the;  e:e)nnne;nte;r  .sugge;.st.s  that  VA 
ele;ve;le)i)  idte;rn;itive  ])e)lieae;.s  re;liitive;  te) 
e)|)e;ratie)nal  re;e]uire;ment.s  tlnit  <ire;  me)re; 
flexible;  anel  re;lle;e:t  a  bidanea;  be;twe;e;n 
safety  anel  ue;  eaire;  at  ;dl. 

Se;e;tie)n  2()11(1))(5)  e)f  title;  38.  IJidteel 
State;.s  Geeele,  stiites  that  the;  eligibility 
eaiteria  fex'  e;ntitii;.s  eligible  te;  re;e:e;ive 
grants  shall  ineduele;  pre)vi,siems  te;  ensure 
that  the;  entity  re;ea;iving  ei  grant  me;e;t.s 
fire;  anel  safety  re;e|uire;me;nt.s  eesfahlisheel 
by  VA,  inedneling  ai)])lie:al)le;  state  anel 
le)e:al  re;e|idre;ments  as  well  as  fire  anel 
safety  re;e]uire;ments  a])plie:able  unele;r 
the  Life  Safety  Goele  ejf  the  NFPA  e)r 
sue;h  e)the;r  compcirahle  fire  iinel  safety 
re;e]nire;me;nt.s  as  VA  may  sj)e;e:ifv. 

Similar  re;eiuire;me;nt.s  fe)r  pe;r  elit;m  eenly 
payments  are  founel  in  38  U.S.fi. 

201 2(e:).  We  interpret  these  preevisions  to 
re;e)uire;  th:it  gr;mte;e;.s  me;e;t  fire;  iinel  siifetv 
re;e|nire;me;nt.s  as  a  pre;re;e]ui.site;  tei 
re;e:e;iving  a  grant  awarel.  Preivieling 
gnints  tei  a.ssi.st  iireigrams  in  me;e;ting  fire; 
iinel  Side;ty  re;e|uire;me;nt.s  exiidel  re;.sidt  in 
situiitiems  whe;re;  iin  a])])lie:ant  re;e:e;ive;.s  ii 
grant  tei  n])graele;  ii  struelure;  tei  meet  fire; 
iinel  .siife;ty  re;e]uire;me;nts,  anel  there;idte;r 
eieieis  neit  me;e;t  the;  e)the;r  ea  iteria  feir 
re;e:e;iving  a  gnint  tei  preiviele;  servie'.e;s  tei 
heimeless  ve;te;rims. 

The;  Siifety  eif  ve;te;rim.s  re;e;e;iving 
se;rvie:e;.s  elire;e:tlv  frenn  VA  eir  threiugh 
grimtee;.s  is  of  ])iirame)unt  impeirtanea;. 

Fire;  anel  safe;ty  re;e)uireme;nt.s  that  are; 
applieaible  aeaeiss  VA  ensure;  that 
heimeless  veterans  ree;e;iving  se;rvie;es 
from  a  grante;e;  are  jireiteeleel  to  the  .same 
eleigree;  re;giirelle;.s.s  eif  leieaitiem.  We  believe; 
this  rule  .strikes  the  ce)rre;e:t  balanea;  anel 
elei  not  make  any  e:hange;.s  ha.seel  on  this 
eximment. 

61.67 

In  jiroposeel  ^ HI. 07(1)),  we  hael 
jiropeiseel  tei  revise  the  iimoiint  of  grant 
me)ne;y  VA  will  .see;k  tei  re;e;e)ver  ein  a 
jireirateel  basis  where;  the;  grant  re;e:i])ie;nt 
e:e;iise;.s  tei  preiviele  servieais  feir  whiedi  the 
grant  was  inaele  eir  witheh'iiws  frenn  the; 
Iheignim  ]irieir  to  the  e;x|iiriitiein  eif  the 
ii|i]ilie;iible;  perieiel  eif  eijieratiein.  This  was 
re;fle;e:te;el  in  a  e:hiirt  showing  the; 
e;eirre;liitiein  be;twe;e;n  grant  ameiunts  iinel 
ye;ars  eif  eiperaliein,  whie:h  is  ne;e:e;.s.siirv  tei 
ajiply  the  feirmula  feir  grant  re;e:eive;rv 
elesea  iheel  in  preipei.seel  paragraph  (h).  We; 
hael  ]ireipeise;el  to  e;xte;nel  the  ]ie;rieiels  eif 
eijieratiein  frenn  the  existing  range  eif  7  tei 
20  yeiiirs  tei  a  range  eif  20  tei  40  yeiars.  anel 
to  ediange  the  grant  ameniut  relating  tei 
jierioels  of  yeiars  within  that  jireijieiseei 
20-  tei  40-ye;iir  jierieiel.  At  the;  time  the 
jireijieiseiel  rule;  was  jnihlisheel.  we 


lielieveiel  the.se;  revisions  weiulel  beitter 
refleiel  inelustry  stanelarels  for  lieith 
iie:e:eninting  anel  reial  ei.state 
metheieleileigieis  for  eialeadating 
elejireieliitiein  anel  asset  weirth. 

.Sine:e;  this  jireijiei.seiel  eliange  in  the; 
re;e:eivery  jireivisieins  was  jiublisheel,  VA 
hiis  ineaeiaseel  fnneling  tei  |ireigriun.s  thiit 
feieais  ein  meiving  veiterans  tei  jiermiinent 
heiusing.  We;  beilieve;  it  is  reiaseiniible  tei 
e;eine:luele  that  altheiugh  transitieinal 
housing  will  iilways  lie  neieieleel,  eleniiinel 
feir  transitieiiiid  heiusing  will  eleedine  as 
homeless  veterans  move;  into  iiermanent 
heiusing.  In  Deieannlier  201 1 ,  VA 
announeaiel  that  the  numlier  eif  heimeleiss 
veterans  hael  eleieirea.seel  hv  12  jiereient 
anel  that  lieitween  2009  and  201 1  V'A  anel 
the;  Dejiartment  of  Heiusing  anel  Urban 
De;ve;leijnne;nt  hael  sueaai.ssfully  housed  a 
total  eif  33. .597  veterans  in  permanent. 
.su]i]ieirtive  heiusing  with  eleelieaiteel  eaise 
managers  anel  aeaaiss  to  high-ejuality  VA 
health  eaire;.  In  its  fir.st  H  months  of 
eijieiration.  the  SSVF  jireivieleel  .servie:e.s 
to  eiver  15,000  partieajiants.  Tei  elate, 
eiver  80  jie;rea;nt  of  tlieise  elise;hargeel 
frenn  SSVF  have  he;e;u  jileieaiel  in  eir  saveiel 
their  jiermanent  heiusing. 

Ifa.seel  ein  the;  .sueaa;.ssful  transitiein  eif 
sei  many  veiteirans  tei  |ierniane;nt  heiusing, 
we;  neiw  he;lie;ve;  that  there;  is  le;s.s  eif  a 
neeel  tei  eixtenel  the  eijieirational  jieirieiel 
feir  grants  awareleel  unele;r  this  jireigram. 
The  VA  Heimeleiss  Preivielers  Gnint  anel 
Pe;r  Diem  Preignim  s]ie;e;ifie:allv  jireivieleis 
feir  the;  heimeless  veiteran  iieijiidatiein. 
anel  the;  jiuriieise  of  the;  exteneleel 
re;e:eiverv  jierieiel  was  tei  reiejiiire  ii  leingeir- 
tenn  jierieiel  eif  eijieratiein  feir  grantee; 
jireigrams.  We;  now  heilieve;  that 
lengthening  the  time  eif  ojieratiein  for 
eiur  grantees  eieiulel  hamjier  their 
e;eintinueel  viability,  as  transitieinal 
heiusing  heels  may  neit  be;  filleel, 
eleeireasing  granteie  jier  eliem  iueieime. 
Further,  grantees  would  have  tei  wait 
longer  to  e.onvert  from  jireivieling 
eixi.sting  transitieinal  heiusing  to 
Jireivieling  jiermanent  housing  (which  is 
heyeinel  the;  se;eijie;  eif  this  jireigram),  since 
the;  exinversiein  e:an  be;  ae:e:eimjili.sheel 
einly  aft  eir  the  eiriginal  grant  eililigatieins 
have  been  met.  By  e;eintinuing  tei  u.se;  the; 
eairrent  rather  than  the;  jireijieise;el 
re;e:eiverv  jierieiel,  granteies  e:eiulel  e:einvert 
eiarlier  the;re;hy  keejiing  their 
eirganizatieins  viable;  while  e:eintinuing  to 
.se;rve;  ve;te;rans.  The;re;feire;.  we;  are  neit 
ameneling  SHl.(i7(li)  at  this  time;. 

In  cielelitiein.  we;  have;  inedueleel  in  this 
final  rule;  edianges  tei  jiart  HI  manelateel 
by  the;  Heineiring  Amerie:a’s  Ve;t(;r;m.s  anel 
(iaring  feir(iamji  Lejeune  Families  Ae:t  eif 
2012,  Pulilie:  Liiw  112-1.54.  This  law 
was  enae;teel  folleiwing  jiulilie:atiein  of 
the  jireijieiseiel  rule.  Title  III  of  this  Pulilie: 
Law  imjiaeits  this  final  rule  hy 
eixpaneling  the  elefinition  of  homeless 
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veterans  with  special  needs  to  include 
individuals,  regardle.ss  ot  gender,  who 
have  care  of  minor  depemlents; 
allowing  special  needs  grant  and  per 
diem  recipients  to  provide  services 
directly  to  a  dependent  of  a  homeless 
veteran  with  sj)ecial  iummIs  who  is  under 
the  care  of  that  homehiss  veteran:  and 
clarifving  grant  eligibility  lor  certain 
nonprofit  organizations.  This  final  rule 
differs  from  the  proposed  ride  as 
neces.sary  to  reflect  those  changes. 
Because  we  are  rejieating  the  statutory 
language  in  the  regulations  without 
substantive  change,  additional  notice 
and  comment  rulemaking  is  not 
reijuired.  We  made  the  following 
changes: 

(il.U 

New  paragraph  (d)  states  that  VA  may 
not  reject  an  ajijilication  solely  on  the 
basis  that  the  entity  proposes  to  use 
funding  from  other  private  or  jiuhlic 
sources,  if  the  entity  demonstrates  that 
a  private  nonprofit  organization  will 
provide  oversight  and  siti;  control  for 
the  project.  “Private  non])rofit 
organization"  is  further  definiHl. 

61.40 

VA  provides  special  need  grants  to 
])nl)lic  or  nonprofit  |)rivat(!  entities  that 
will  criiate  or  provide  snp])ortive 
housing  and  services,  which  they  would 
not  otherwise  create  or  provide,  for 
certain  s|)(!cial  need  homeliiss  vetman 
populations.  In  paragraph  (a),  we 
exjiand  the  coviiiimI  s])ecial  need 
homele.ss  veteran  ])opidations  to  include 
male  homeless  veterans  with  minor 
children. 

New  paragra])h  (c)  .states  that 
recipients  of  special  needs  grants  under 
this  section  may  u.se  amounts  under  the 
grant  to  provide  services  directly  to  a 
dependent  of  a  homeless  veteran  with 
special  needs  who  is  under  the  care  of 
that  homeless  veteran  while  the  veteran 
receives  .services  from  the  grant 
recipient. 

61.41 

Paragraphs  (h)  and  (c)  of  this  section 
are  revi.sed  to  match  special  neiuis  grant 
ap])licatiou  reipurements  related  to 
clianges  in  ^  (il  .40. 

In  this  final  ride  we  also  correct  some 
minor,  nonsubstantive  tvpogra|)hical 
errors.  Based  on  the  rationale  set  forth 
in  the  propo.sed  rule  and  in  this 
document.  VA  is  adopting  the 
jirovisious  of  the  projiosed  rule  as  a 
final  ride,  excejit  as  to  the  changes 
noted  above. 

KlTect  of  Rulemaking 

Title  88  of  the  (k)de  of  Federal 
Regulations,  as  revi.sed  hv  this  final 


rnlemaking,  reju'esents  VA’s 
implementation  of  its  legal  authority  on 
this  subject.  Other  than  future 
amendments  to  this  regulation  or 
governing  statutes,  no  contrary  guidance 
or  procedures  are  authorized.  All 
existing  or  sub.seipient  VA  guidance 
must  he  read  to  coidbrm  with  this 
rulemaking  if  ])ossible  or.  if  not 
possible,  such  guidance  is  su])erseded 
l)v  this  rulemaking. 

Paperwork  Reduction  Act 

This  final  ride  at  §§l)l.(j2{ll  and 
()  1.80(c)  contains  new  collections  of 
information  under  the  Pajierwork 
Reduction  Act  of  lOO.'i  (44  U.S.C.  8.")01- 
8.'i21).  On  March  1.  2012.  in  a  proposed 
rule  published  in  the  Federal  Register, 
we  riuiuested  |)ul)lic  comments  on  the 
new  collections  of  information.  We 
received  no  comments.  Therefore,  we 
make  no  changes  to  these  collections. 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  new 
information  collection  requirements 
a.ssociated  with  this  final  rule  and 
assigned  OMB  Oontrol  Numher  2000- 
0.'i.'j4.  We  are  adding  a  parenthetical 
statement  after  the  authority  citations  to 
the  .sections  in  part  01  for  which  new 
collections  have  been  ajiinoved  so  that 
the  control  number  is  disiilayed  for  each 
new  collection. 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that 
this  final  ride  will  not  have  a  significant 
economic  impact  on  a  substantial 
numher  of  small  entities  as  thev  are 
defined  in  the  Regnlatory  Flexibility 
Act,  U.S.O.  ()01-012.  This  final  rule 
will  directly  affect  oidy  those  entities 
that  c.hoose  to  ])articipate  in  the  VA 
Homele.ss  Providers  (Jrant  and  Per  Diem 
Program.  Small  entity  applicants  would 
not  he  affected  to  a  greater  extent  than 
large  entity  a]jplicant.s.  Small  entities 
must  elect  to  jiarticipate,  and  it  is 
considered  a  hemdit  to  tho.se  who 
choose  to  apply.  To  the  extent  this  ride 
would  have  any  impact  on  small 
entities,  it  would  not  have  an  impact  on 
a  substantial  number  of  small  entities. 
Therefore,  pursuant  to  .'j  IJ.S.C;.  ()().'j(h), 
this  rnlemaking  is  exenqit  from  the 
initial  and  final  regulatory  flexihilitv 
analysis  requirements  of.')  l).,S.(;.  808 
and  804. 

Executive  Orders  12888  and  18.')88 

Executive  Orders  128()()  and  18.')()8 
direct  agencies  to  a.sse.ss  the  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
neces.sary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  ])ul)lic  health  and  .safetv 


effects,  and  other  advantages: 
distributive  imjiacts:  and  eijnity). 
Executive  Order  18.')88  (Improving 
Regulation  and  Regulatory  Review) 
enqihasizes  the  importance  of 
(luantifying  both  costs  and  benefits, 
reducing  costs,  harmoidzing  rules,  and 
promoting  flexibility.  Executive  Order 
12888  (Regulatory  Planning  and 
Review)  defines  a  “significant 
regnlatorv  action,"  requiring  review  by 
the  Office  of  Management  and  Budget 
(OMB),  as  “any  regulatory  action  that  is 
likely  to  result  in  a  rule  tliat  may:  (1) 

Have  an  annual  effect  on  the  economy 
of  $100  million  or  more  or  adversely 
affect  in  a  material  wav  the  economv,  a 
.sector  of  the  economy.  ])ro(luctivity, 
conqietition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities: 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  ])lanned  by  another  agency:  (8) 
Materially  alter  the  budgetary  imjiact  of 
entitlements,  grants,  user  fees,  or  loan 
jirograms  or  the  rights  and  obligations  of 
recipients  thereof:  or  (4)  Raise  novel 
legal  or  ])olicy  issues  arising  out  of  legal 
mandates,  the  Presidimt’s  |)rioritie.s.  or 
the  i)rinci])le.s  set  forth  in  this  Executive 
Order.” 

'fhe  economic,  interagency, 
budgetary,  legal,  and  policy 
imjilications  of  this  regulatory  action 
have  been  examined,  and  it  has  been 
determined  not  to  he  a  significant 
regnlatory  action  under  Executive  Order 
12888. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
of  188.')  re(]uire.s.  at  2  ll.S.C^.  1.')82,  that 
agencies  prepare  an  asse.ssment  of 
anticijiated  costs  and  benefits  before 
issuing  any  ride  that  may  result  in  the 
exjienditnre  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  .sector,  of  Slot)  million  or  more 
(adjusted  annually  for  inflation)  in  any 
1  year.  This  final  rule  will  have  no  such 
effect  on  State,  local,  and  tribal 
governments,  or  on  the  private  sector. 

Catalog  of  Federal  Domestic  Assistance 

The  (Catalog  of  Federal  Domestic 
Assistance  numhers  and  titles  for  the 
programs  affected  by  this  document  are 
84.()()t),  Veterans  Medical  Care  Benefits 
and  84.024,  VA  Homele.ss  Providers 
Crant  and  Per  Diem  Program. 

Signing  Authority 

The  Secretary  of  Veterans  Affairs,  or 
designee,  approved  this  document  and 
authorized  the  undersigned  to  sign  and 
submit  the  document  to  the  Office  of  the 
Federal  Register  for  jiuhlication 
electronicallv  as  an  official  document  of 
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the  Department  of  Veterans  Affairs.  )ohn 
R.  ('.ingrieh.  Cliicd' of  Staff.  De])artment 
of  Veterans  Affairs,  a])])rove(l  this 
document  on  Fehruary  14,  2013.  for 
pul)lication. 

List  of  Subjects  in  38  (iFR  Part  81 

Administrative  ])racti{:e  and 
procedure.  Alcoliol  abuse.  Alcoholism, 
Day  care.  Dental  health.  Drug  abuse, 
(’.overnment  contracts,  (hant  programs- 
health,  (irant  programs-veterans.  Health 
care.  Health  facilities.  Health 
professions.  Health  records.  Homeless. 
Mental  health  programs.  Reporting  and 
njcordkeeping  requirements.  Travel  and 
transportation  expen.ses.  Veterans. 

Ilatcul;  l''(!l)riiarv  20.  2013. 

Ri)t)ei  t  (].  Mc;FoiridgK. 

Diraclar.  n(i;^ul(ilioii  Policy  and  Moiuii’cmcnt. 
Office  of  the  (iciicrdi  Ooiinscl,  Dcixirtmcnl 
of  \  'cterann  A  ffairs. 

For  the  reasons  set  forth  in  the 
preamble,  38  Cf’R  part  81  is  revi.sed  to 
nuid  as  follows: 

PART  61— VA  HOMELESS  PROVIDERS 
GRANT  AND  PER  DIEM  PROGRAM 

S(u:. 

Subpart  A — General  Provisions 

(il.O  I’lirpesc!. 

(il.l  Detinilions. 

(it  .2  Supporlix'e  serviccis — general. 

(it  .3  Notice  of  I'lind  Avai  lahilil v. 

(it. 4  Iteriihlion  of(:a|)ital  lease. 

Subpart  B — Capital  Grants 

01.10  (la])ital  grants — gcaieral. 

(it. 11  (iai)ilal  grants — a])))li(:ation  pac:kages. 
(il.l2  Capital  grant  ap|)licalion  pac.kagiis — 
lhr(!shol(l  rcHpiiriMnenls. 

01.13  (ia|)ilal  grant  a])|)li(:ation  jjackagirs — 
rating  crilciria. 

01.14  (ia|)ilal  grants — selection  ol  granttuis. 
01.13  Ciapital  grants — obtaining  additional 
infornialion  and  awarding  ca])ital  grants. 
01.10  Matching  funds  for  capital  grants. 
01.17  Site  control  for  ca])ital  grants. 

01.10  Ca])ital  grants  for  vans. 

01.19  Transler  of  ca])ital  grants. 

Subpart  C — Per  Diem  Payments 

til. 30  diem — gcmeral. 

til. 31  l’(!r(li(!m — a|)])licalion  ])ackages. 

01.32  Per  (li(!in  ai)|)lication  packages — 
rating  criltiiia. 

01 .33  Payment  of  pm'  diem. 

Subpart  D — Special  Need  Grants 
til. 40  .S|)ecial  ikmuI  grants — general, 
til. 41  Sjjecial  need  grants — ai)plicalion 
packages  and  llircisliold  riupnnmienls. 
til  .44  Awarding  special  ikmuI  grants  and 
payment  ol  s|)(!cial  iujcmI  ixu'dicmi. 

Subpart  E — Technical  Assistance  Grants 

til. 30  Technical  assislanci;  grants — genm'al. 
01.31  T(!clinic:al  assistance;  grants — 
a|)])hca(ion  packag(;s. 
til  .32  Tec:lmit:al  assistance  grant 
application  jjackages — threshold 
r(;(|nir(;ments. 


01.33  'fechnical  assistance  grant 

application  i)ackagi;s — rating  criteria, 
til. 34  Awarding  technical  assistance  grants, 
til. 33  'l'(;chnical  assistance  r(;porls. 

Subpart  F — Awards,  Monitoring,  and 
Enforcement  of  Agreements 

til. til  Agre(;menl  and  funding  actions. 

(il.(i2  Program  changes. 

(il.(i3  Proc(;dnral  (;rror. 

(il.ti4  Kteligions  organi/alions. 
til. 03  lnsp(;clions. 

(il.Oti  Financial  managem(;nt. 

01. (i7  Recov(;ry  ])rovisions. 
til. 00  General  o|)(;ralion  r(;(piirem(;nls  for 
supportive  housing  and  service  cenleM's. 
til. 01  Outreach  activiti(;s. 

01.02  Partici])ant  f(;(;s  for  su|)])ortive 
housing. 

Authority:  30  U.S.C:.  301. 2001. 2002.  2011. 
2012,  2001 2004. 

Subpart  A — General  Provisions 

§61.0  Purpose. 

Thi.s  part  implnmnnt.s  tin;  VA 
Homtdo.s.s  Frovidor.s  Grant  and  For  Diom 
Program  which  consi.st.s  of  the  following 
componnnt.s:  capital  grants,  per  diom, 
special  nood  capital  and  non-capital 
gnmts,  and  technical  assistanct;  grants. 

(Anthority:  30  U..S.(;.  301. 2001.  2002.  2011. 
2012.  2()(il.  2004) 

§61.1  Definitions. 

For  purpe).ses  of  this  ])arl: 

Arod  or  connmniHv  means  a  ])olitical 
subdivision  or  contiguous  ])olitical 
subdivisions  (such  as  a  precinct,  ward, 
borough,  city,  county.  State. 
Congressional  district,  etc.)  with  ;i 
sej)arately  idenlifiahle  population  of 
homeless  veterans. 

Ckipitol  grant  im;ans  a  grant  for 
construction,  renovation,  or  ac(]uisition 
of  a  facility,  or  a  grant  for  actiuisition  of 
<i  van. 

(Aipitnl  lociso  is  defined  by  §81.4. 
Chronically  mentally  HI  means  a 
condition  of  schizophrenia  or  major 
affective  disorder  (including  bipolar 
disorder)  or  post-traumatic  stress 
disorder  (PTSD),  based  on  a  diagnosis 
from  a  licensed  mental  health 
profe.ssional,  with  at  l(;a.st  one 
documented  ho.sj)italization  fortius 
condition  sometime  in  the  last  2  years 
or  with  documentcition  of  a  formal 
;iss(;.ssment  on  a  standardized  scale  of 
any  .serious  svmplomatologv  or  serious 
impairment  in  the  areas  of  work,  family 
relations,  thinking,  or  mood. 

Default  means  a  determination  by  VA 
that  an  awiirdee  has  imiterially  tailed  to 
comj)ly  with  the  terms  and  conditions 
of  ;m  award. 

Fi.\e(l  site  means  a  physical  structure 
that  under  normal  conditions  is  not 
capable  of  readily  being  moved  from 
one  location  to  another  location. 


Frail  elderly  means  8.5  yetirs  of  agt;  or 
older  with  one  or  more  chronic  health 
])robl(;m.s  and  limitations  in  ])(;rforming 
one  or  more  activities  of  dailv  living 
(such  as  bathing,  toileting,  transferring 
from  bed  to  chair,  etc.). 

Homeless  has  the  meaning  given  that 
term  in  section  103  of  the  McKinnev- 
Vento  Homeless  Assi.stance  Act  (42 
II..S.G.  11302(a)). 

A'eu'  constrnction  means  building  a 
structure  where  none  existed,  or 
building  an  iiddition  to  an  existing 
structure  that  increases  the  floor  area  by 
more  than  100  percent. 

Nonprofit  argani/Aition  means  a 
private  organization,  no  jiarl  of  the  net 
earnings  of  which  may  inure  to  the 
h(;nefit  of  any  member,  founder, 
contributor,  or  individual.  The 
organization  mu.st  be  recognized  as  a 
section  501(c)(3)  or  501(c)(10)  nonprofit 
organization  by  the  United  States 
Internal  Revenue  Service,  and  meet  all 
of  the  following  criteria: 

(1)  Have  <1  voluntary  hoiird; 

(2)  Have  a  functioning  accounting 
system  that  is  ojierated  in  accordance 
with  generally  accepted  .iccounting 
principles,  or  designate  an  entitv  to 
maintain  such  a  functioning  accounting 
.system;  ;md 

(3)  Practict;  nondiscrimination  in  the 
provision  of  supportive  housing  and 
su])])ortive  services  assistance. 

Notice  of  Fund  Availahilitv  (NOFAj 
means  a  notice  ])ul)lished  in  the  Federal 
Register  in  accordcince  with  §81.80. 

Operating  costs  means  ex])en.s(!s 
incurred  in  operating  supportive 
housing.  .su])portive  services  or  .service 
c(;nter.s  with  re.s|)ect  to: 

(1)  Administration  (including  staff 
.salaries:  i:ost.s  a.s.soi:iated  with 
accounting  for  the  u.se  of  grant  funds, 
prejjaring  reports  for  submission  to  VA, 
obtaining  program  audits,  and  securing 
accreditation:  and  similar  co.sts  related 
to  administering  the  grant  after  the 
award),  maintenance,  repair  and 
security  for  the  sup])orlive  housing: 

(2)  V.m  co.sts  or  building  rent  (except 
under  capital  leases),  e.g.,  fuel, 
insurance,  utilities,  furnishings,  and 
etjuiinnent: 

(3)  Gonducting  on-going  iissessmenls 
of  supportive  .services  provided  for  and 
lutedeil  by  partici]):uit.s  and  the 
avciilcibility  of  such  .seri  ices;  and 

(4)  Other  costs  associated  with 
o])erating  the  sujjportive  housing. 

()f)eration(d  means  <i  program  for 
which  all  VA  inspection  requirements 
under  thi.s  |)art  have  been  met  and  an 
iictivation  document  has  been  issued  by 
the  VA  National  GPD  Ihogram. 

Ontpatient  health  services  means 
out |)at lent  health  care,  outpatient 
mental  health  services,  outjiatient 
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.sii])|)ortivo  housing  and  .service  ccsnters 
to  furnish  outreach.  rehal)ilitative 
services,  and  vocational  counseling  and 
training.  S])ecifically.  YA  provides 
capital  grants  for  uj)  to  (>.5  percent  of  the 
cost  to: 

(1)  (ion.struct  structures  and  |)urchase 
the  nnderlving  land  to  (istahlish  new 
supportive  housing  facilities  or  .service 
centers,  or  to  (!X])and  existing 
supportive  housing  facilities  or  service 
centers: 

(2)  Accpiire  structures  to  establish 
new  supjjortive  housing  facilities  or 
.service  centers,  or  to  exjiand  existing 
suj)])ortive  housing  facilities  or  .service 
centers: 

(3)  Renovate  existing  structures  to 
establish  new  supportive  housing 
facilities  or  service  centers,  or  to  exj)and 
exi.sting  su]3])ortive  housing  facilities  or 
.service  centers:  and 

(4)  Procure  a  van  in  accordance  with 
§81.18.  (]a|)ital  grants  for  vans. 

(1)]  Capital  grants  may  not  h(!  used  for 
accpnring  buildings  located  on  VA- 
owned  ])ropertv.  However,  capital 
grants  may  he  awarded  for  con.struction. 
exi)an.sion.  or  renovation  of  hnildings 
located  on  VA-owned  propertv. 

{Aiilhorily:  :!«  U-.S.C.  .501.  2011) 

§61.11  Capital  grants — application 
packages. 

(a)  Ceneru/.  I’o  ajiply  for  a  cajiital 
grant,  an  ajjplicant  must  obtain  from, 
complete,  and  submit  to  VA  a  capital 
grant  application  package  within  the 
time  pcu'iod  established  in  the  Notice  of 
Fund  Availability. 

(h)  Cjontent  of  application.  The  capital 
grant  a])])lication  ])ackage  will  nKpiire 
the  following: 

(1)  Site  de.scription.  site  design,  and 
site  co.st  estimates. 

(2)  Documentation  supporting: 

(i)  Eligibility  to  rec.eive  a  cajiital  grant 
under  this  part: 

(ii)  Matching  funds  committed  to  the 
project: 

(iii)  A  jiroposed  ojiiaating  budget  and 
i:ost  sharing: 

(iv)  Su])portiv(;  s(;rvices  committed  tt) 
the  project: 

(v)  The  apiilicant’s  authority  to 
control  the  site  and  meet  ajipropriate 
zoning  laws;  and 

(vi)  'I’he  boundaries  of  the  area  or 
community  that  would  he  served. 

(3)  If  ca])ital  grant  funds  would  he 
uscal  for  accpiisition  or  ndiahilitation. 
documentation  demonstrating  that  the 
costs  associated  with  acrpiisition  or 
rehabilitation  are  less  than  the  costs 
associated  with  new  construction. 

(4)  If  capital  grant  funds  wonld  he 
used  for  new  construction, 
documentation  demonstrating  that  the 


c:osts  associated  with  new  c:onstruction 
are  less  than  the  costs  associated  with 
rehabilitation  of  an  existing  building, 
that  there  is  a  lack  of  available 
a))])ropriate  units  that  could  hi; 
rehabilitated  at  a  cost  less  than  new 
construction,  and  that  new  con.struction 
is  less  costly  than  accpusition  of  an 
(ixisting  building  (for  inirposes  of  this 
cost  comparison,  costs  associated  with 
rehabilitation  or  new  construction  mav 
include  the  cost  of  real  propertv 
ac(inisition). 

(5)  If  propos(!d  construction  includes 
demolition: 

(i)  A  demolition  plan  that  describes 
the  extent  and  cost  of  existing  site 
features  to  he  nnnoved,  .stored,  or 
relocatful:  and 

(ii)  Information  establishing  that  the 
proposed  construction  is  either  in  the 
same  location  as  the  building  to  he 
demolished  or  that  the  demolition  is 
inextricably  linked  to  the  design  of  the 
construction  project.  Without  such 
information,  the  co.st  of  demolition 
cannot  he  included  in  the  cost  of 
con.struction. 

(8)  H  the  applicant  is  a  state, 
comments  or  recommendations  by 
a])])ropriate  stat(!  (and  area  wide) 
c:l(!aringhous(!S  pursuant  to  E.O.  12372 
(3  CFR.  1882  Comp.,  p.  15)7). 

(7)  A  statement  from  the  ajiplicant 
that  all  of  the  following  are  true: 

(i)  Tlu;  project  will  furnish  to  veterans 
the  level  of  care  for  which  such 
application  is  made,  and  .services 
])rovided  will  meet  the  recpiirements  of 
this  part. 

(ii)  Idle  applicant  will  continue  to 
operate  the  jiroject  until  the  expiration 
of  the  period  during  which  VA  could 
seek  full  recovery  under  §81.87. 

(iii)  3'itle  to  the  site  will  vest  solelv  in 
the  applicant  and  the  applicant  will 
insure  the  site  to  the  .same  extent  they 
would  insure  a  site  bought  with  their 
own  funds. 

(iv)  Adecpiate  financial  sniiport  will 
he  available  for  the  completion  of  the 
project. 

(v)  The  apjilicant  will  keep  records 
and  submit  re|)orts  as  VA  may 
reasonably  rerpnre.  within  the  time 
frames  re(piired.  and,  njion  demand, 
allow  VA  acce.ss  to  the  records  upon 
which  such  information  is  ha.sed. 

(vi)  'fhe  applicant  will  state  that  no 
more  than  25  percent  of  the  grant- 
awarded  beds  are  occu])ied  hv  non- 
veterans. 

(c)  Multiple  capital  grant 
applications.  Subject  to  §81.12(i), 
a])plicants  may  ajiply  for  more  than  one 
cajiital  grant. 

(Authority;  38  U-.S.C.  .51)1.  2t)11) 

(Till!  OITici!  of  Managiiineiit  and  Iludget  has 
ajiproved  the  inlbrinatioii  colhiction 


reijiiirements  in  tliis  section  under  control 
nninlier  2<)l)t)-l).5,54). 

§  61 .1 2  Capital  grant  application 
packages — threshold  requirements. 

The  following  threshold  requiniments 
for  a  cajiital  grant  apj)lii;ation  mu.st  he 
met.  or  the  aiijilication  will  he  rejected 
before  being  rated  under  §81.13: 

(a)  The  application  packtige  must 
meet  all  of  the  following  criteria: 

(1)  Be  on  the  correct  ajiplication  form. 

(2)  Be  completed  in  all  pin  ts, 
including  all  information  reipiested  in 
the  Notice  of  Fund  Availability  and 
application  package. 

(3)  Include  a  signed  A])])lication  for 
Federal  Assistance  (SF  424)  that 
contains  the  Employer  Identification 
Numher  or  'I'axjiayer  Identification 
Number  (FIN/TIN)  that  corresponds  to 
the  applicant’s  Internal  Revenue  Service 
(IR.S)  501  (c)(3)  or  (15))  determination 
letter.  All  applicants  imcst  provide  such 
an  IRS  detei'inination  letter,  which 
includes  their  FlN/'l'lN.  Applicants  that 
apply  under  a  grouj)  FIN/TIN  mu.st  he 
id(!ntified  by  the  jiarent  FIN/'I'lN  as  a 
memh(!r  or  suh-unit  of  the  ])arent  FIN/ 
'I'lN  and  provide  supporting 
documentation. 

(4)  Be  submitted  hiifore  the  deadline 
established  in  the  Notice  of  Fund 
Availahilitv. 

(h)  The  ajiplicant  mu.st  he  a  ])uhlic  or 
nonprofit  private  entity  at  the  time  of 
application. 

(c)  The  activities  for  which  assi.stance 
is  reque.sted  must  he  eligible  for  funding 
under  this  part. 

(d)  3'he  apj)licant  must  demonstrate 
that  adequate  financial  support  will  he 
available  to  carry  out  the  project  for 
which  the  cajjital  grant  is  sought, 
consistent  with  the  plans. 
s|)ecifications.  and  schedule  submitted 
by  the  ajiplicant. 

(e)  The  aj)j)lication  mu.st  demonstrate 
compliance  with  the  Uniform 
Relocation  Assi.stance  and  Real  Projierty 
Acquisition  Policies  Act  of  15)70  (LIRA) 
(42  IJ..S.G.  4801-4855). 

(f)  The  applicant  mu.st  agree  to 
comply  with  the  re(|uirements  of  this 
part  and  demonstiate  the  capacity  to  do 

•SO. 

(g)  The  applicant  must  not  have  an 
outstanding  obligation  to  VA  that  is  in 
arrears,  or  have  an  overdue  or 
unsatisfactorv  response  to  an  audit. 

(h)  The  applicant  mu.st  not  have  been 
notified  by  VA  as  being  in  default. 

(i)  The  a])plicant.  during  the  5  years 
preceding  the  date  of  the  application, 
mu.st  not  have  done  any  of  tlie 
following: 

(1)  Had  more  than  two  grants  awarded 
under  this  jiart  that  remain  in 
development; 
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(2)  Failed  to  establish  two  previous 
awarded  grant  j)n)je(:ts  under  this  part: 
or 

(.1)  Had  a  pnwious  grant  or  pi’r  diem 
project  awarded  under  this  part 
terminated  or  translerred  to  anotluir 
eligibh;  entity  lor  failure  to  (:om])lv  with 
the  terms  and  conditions  of  the  awarti. 
(Authority:  Sa  U..S.(;.  ."lOl.  2011) 

(■file  ()rnc:e  oT  Manageineiil  and  Hiulget  lias 
a|)|)n)ve(i  tlie  iiiloniialioii  collection 
re(]iiireiiieiits  in  this  section  under  control 
ninnher  2!IU0-05.">4). 

§  61 .1 3  Capital  grant  application 
packages — rating  criteria. 

(a)  G’ene/n/.  A])phcants  that  meet  the 
threshold  reijiiirements  in  §  til. 12  will 
he  rated  using  the  selection  criteria 
listed  in  this  section.  To  he  eligible  for 
a  capital  grant,  an  ajiplicant  must 
receive  at  least  750  points  (out  of  a 
po.ssible  1000)  and  must  receive  points 
under  eac:h  of  the  following  paragraphs 

(b).  (c).  (d).  (e).  (f).  and  (g)  of  this 
.section. 

(h)  ProjHct  phin.  YA  will  award  up  to 
800  points  based  on  the  demonstration 
and  (pialitv  of  the  following; 

(1)  The  selection  of  the  ])ro])osed 
housing  in  light  of  the  population  to  be 
.served. 

(2)  The  process  used  for  deciding 
which  veterans  are  appropriate  for 
admission. 

(.'!)  How.  when,  and  bv  whom  the 
progress  of  ])artici|)ants  toward  meeting 
their  individual  goals  will  he  monitored, 
evaluated,  and  documented. 

(4)  The  role  program  participants  will 
have  in  operating  and  maintaining  the 
housing. 

(5)  The  responsibilities  the  applicant. 
s|)onsors.  or  contractors  will  have  in 
o])erating  and  maintaining  the  housing. 

(ti)  The  snj)j)ortive  services  that  will 
be  provided  and  by  whom  to  helj) 
partici])ants  achieve  residential 
.stability,  increa.se  skill  level  and/or 
income,  and  become  involved  in  making 
life  decisions  that  will  increa.se  self- 
determination. 

(7)  The  measnreahle  objectives  that 
will  be  used  to  determine  sncc;e.s.s  of  the 
supportive  services. 

(8)  How  the  success  of  the  program 
will  be  evaluated  on  an  ongoing  basis. 

(U)  How  tlu!  nutritional  needs  of 
veterans  will  he  met. 

(10)  1  low  the  agency  will  ensure  a 
clean  and  .soh(!r  environmimt. 

(11)  How  particij)ants  will  he  assisted 
in  assimilating  into  the  commnnity 
through  access  to  neighborhood 
facilities,  activities,  aiul  .services. 

(12)  How  the  proposed  project  will  be 
inijjlemented  in  a  timely  fashion. 

(18)  How  |)ermanent  affordable 
housing  will  he  identified  and  made 


known  to  participants  upon  Univing  the 
supportive  housing. 

(14)  lh)W  particijjants  will  he 
provided  mice.ssarv  follow-iij)  stnvices. 

(15)  The  de.scription  of  |)rogram 
policies  regarding  particii)ant 
agreements,  rent,  and  lees. 

(c)  Oiittvach  to  parsons  on  straats  and 
in  slu;l1(U's.  VA  will  award  ii])  to  100 
Ijoints  ha.sed  on: 

(1)  The  agcmcy's  outreach  ])lan  to 
serve  homeless  veterans  living  in  |)lac:es 
not  ordinarily  meant  for  human 
habitation  (e.g..  .striHits,  |)arks. 
abandoned  hnildings,  antomohiles. 
under  bridges,  in  trans])ortation 
facilities)  and  those;  who  n;side  in 
emergency  shelters:  and 

(2)  The  likelihood  that  propos(;d  jjlans 
for  outreach  and  .selection  of 
])articii)ants  will  result  in  the.se 
populations  being  .served. 

(d)  Ahilitv  of  applicant  to  develop  and 
operate  a  project.  VA  will  award  n|)  to 
200  i)oint.s  based  on  the  extent  to  which 
the  a])plication  d(;mon.strate.s  the 
necessary  staff  and  organizational 
experience  to  complete  and  operate  the 
pro])o.sed  j)roj(;ct,  ha.sed  on  the 
following; 

(1)  .Staffing  plan  for  the  project  that 
refl(;ct.s  the  appro])riat(;  jjrolessional 
staff,  both  administrative  and  clinical; 

(2)  Experience  of  staff,  if  staff  not  vet 
hired,  position  de.scri])tions  and 
exp(;ctations  of  time  to  hire; 

(8)  y\monnt  of  time  (;ach  staff  position 
is  dedicat(;d  to  the  ])roject,  and  in  what 
capacity; 

(4)  Applicant’s  ])revion.s  experience 
assessing  and  providing  for  the  housing 
needs  of  homeless  veterans; 

(5)  A])])licant's  previous  (‘xperience 
a.ssessing  and  providing  supportive 
.services  for  homeless  veterans; 

(8)  Ap])licant’s  previous  exp(;rience 
a.ssessing  snjjportive  service  re.sonrces 
and  entitlement  benefits; 

(7)  .Applicant’s  jjrevions  ex|)erience 
with  evaluating  the  i)rogre.ss  of  both 
individual  partici])ants  and  overall 
l)rogram  effect ivene.ss  using  cpiality  and 
performance  data  to  make  changes; 

(8)  A|)plicant’.s  ])r{!vion.s  experience 
operating  housing  for  homele.ss 
individuals; 

(h)  ()v(;rall  agency  organizational 
overview  (org.  chart);  and 

(10)  Historical  docnm(;ntation  of  past 
p(;rformance  both  with  VA  and  non-VA 
projects,  including  those  from  oth(;r 
f’(;deral.  state  and  local  agencies  and 
audits  by  ])rivate  or  public  entities. 

(e)  Need.  VA  will  award  up  to  150 
])oint.s  has(;d  on  the  extent  to  which  the 
apj)licant  demon.st rates: 

(1)  .Substantial  nmm;t  needs, 
particnlarly  among  the  target  j)0])nlation 
living  in  places  not  ordinarily  meant  for 


human  habitation  such  as  the  streets. 
(;m(;rgency  shelters,  based  on  reliable 
data  from  surveys  of  homele.ss 
])opnlation.s  or  other  re])orts  or  data 
gathering  mechanisms  that  dir(;ctlv 
sn|)port  claims  made;  and 

(2)  An  nnd(;r.standing  of  the  hom(;l(;.ss 
l)0])nlation  to  lx;  s(;rved  and  its  unmet 
housing  and  supportive;  service  n(;(;ds. 

(0  (Completion  confidence.  VA  will 
award  up  to  50  points  l)as(;d  on  the 
r(;view  jjanel’s  confidence  that  the 
a])plicant  has  effectively  demonstrated 
the  snp])ortiv(;  housing  or  service  cent(;r 
project  will  he  com|)leted  as  de.scril)(;d 
in  the  aj)plication.  VA  may  use 
historical  program  documents  of  i)a.st 
performance  both  YA  and  non-VA. 
including  tho.se  from  other  Federal,  state 
and  local  agencies  as  well  as  audits  by 
private  or  public  entities  in  determining 
confidenc;;  scores. 

(g)  (Coordination  with  other  pro<>rains. 
VA  will  award  u])  to  200  jioints  ha.sed 
on  the  extent  to  which  applicants 
demonstrate  that  they  have  coordinat(;d 
with  f’ccleral.  state,  local,  ])rivate  and 
other  entities  .serving  hom(!l(;.s.s  p(;r.son.s 
in  the  i)lanning  and  o])eration  of  the 
])roject.  .Snell  entities  may  include 
sh(;lter  transitional  housing.  h(;alth  care, 
or  social  .service  providers:  providers 
funded  through  Federal  initiatives:  local 
planning  coalitions  or  provider 
associations;  or  otluir  program  providers 
rel(;vant  to  the  needs  of  homele.ss 
v(;teran.s  in  the  local  commnnity. 
Applicants  are  retininid  to  demonstrate 
that  they  have  coordinated  with  the  VA 
medical  can;  facility  of  jurisdiction  and/ 
or  VA  Regional  Office  of  jurisdiction  in 
their  area.  VA  will  award  ii])  to  50 
jioints  of  the  200  points  ha.sed  on  the 
extent  to  which  commitments  to 
jirovide  snjiportive  services  are 
docannented  at  the  time  of  application. 
IJ])  to  150  points  of  the  200  points  will 
he  given  to  the  extent  a])])lic:ant.s 
demonstrate  that; 

(1)  They  are  jiart  of  an  ongoing 
community-wide  planning  jirocess 
within  the  framework  descriluid  above 
which  is  designed  to  share  information 
on  available  re.sonrces  and  reduce 
dniilication  among  programs  that  siirve 
homele.ss  veterans: 

(2)  They  have  cionsnlted  directly  with 
tin;  closest  VA  Medical  (winter  and  other 
jiroviders  within  the  framework 
described  above  regarding  coordination 
of  services  for  project  ])artic:i])ant.s;  and 

(8)  Th(;y  have  coordinated  with  the 
clo.sest  VA  Medical  Oenter  their  jilan  to 
assure  access  to  health  care,  case 
management,  and  other  care  services. 
(Authority:  :t8  II..S.(:.  .501. 2011) 
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§61.14  Capital  grants — selection  of 
grantees. 

(a)  A])i)li(:ants  will  first  he  gn)ii])e(i  in 
catcigories  according  to  tin;  funding 
|)ri()rities  set  forth  in  the  NOFA,  if  any. 
A|)|)licants  will  tluai  he  ranked,  within 
their  r(!S|)ectiv(!  funding  category  if 
a|)i)licahh!.  The  highest-ranked 
applications  for  which  funding  is 
available,  within  highest  ])riority 
funding  category  if  a])|)lical)le,  will  he 
conditionally  selected  to  rec;eive  a 
ca])ital  grant  in  accordance  with  tluiir 
ranked  order,  as  determined  under 
§()1.  ]3.  If  funding  priorities  have  been 
estahlislnul  and  funds  are  .still  available 
after  .selection  of  those  ajjplicants  in  the 
highest  priority  group  VA  will  continue 
to  conditionally  select  ai)plicant.s  in 
lower  priority  categories  in  accordance 
with  the  selection  method  set  forth  in 
this  paragrajdi  subject  to  available 
funding. 

(h)  In  the  event  of  a  tie  b(!tw(;en 
aj)j)licants,  YA  will  use  tlu;  .score  from 
§()1. 13(g)  to  (hitermine  tin;  ranking.  If 
the  score  from  §(>1.1 3(g)  is  also  tied.  VA 
will  u.s(!  the  score  from  §(>1.1 3(d)  to 
determine  the  ranking. 

(c)  VA  may  reject  an  applic:ation 
where  the  project  is  not  cost  effective; 
based  on  the  cost  and  numherof  new 
.su])])ortive  housing  h(;ds  made 
available; — e)r  h;i.se;el  eni  the;  e:e)st.  iunount. 
;mel  tyi)e;.s  e)f  su])])e)rti ve;  se;rvie:e;.s  imiele; 
available; — when  exnnpiireel  te)  e)the;r 
suppentive  he)using  eer  se;rvie;e;s  pre)je;e:ts, 
anel  when  iieljust(;ei  leer  high  e:e)sl  eireas. 
Fe)r  tlieese  a])plie:atie)ns  that  VA  he;lie;ve;s 
ne)t  te)  he;  e;e)st-e;ffe;e;tive;  VA  will; 

(1)  Reeluex;  the;  awarel:  eer 

(2)  Ne)t  .sele;e:t  the;  a])j)lie;atie)n  for 
funeling. 

(el)  VA  may  not  re;je;e:t  an  a])plie:atie)n 
.solely  on  the  basis  that  the;  entity 
])rope)se;s  te)  use  funeling  freem  other 
private;  or  public  .se)ure:e;s.  if  the  entity 
ele;me)nstrate;.s  that  a  jerivate  nonprofit 
eerganiztition  will  ])re)viele;  eeversight  anel 
site;  control  for  the  pre)je;e:t.  In  this 
se;e;tie)n  ‘‘j)rivate;  neenpreefit  eerganizatieen" 
me;ans  e)ne;  of  the;  folleewing: 

(1)  An  ine;e)r])e)rate;el  ])rivate 
institutieen.  eerganiziition,  eer 
feennehitie)!) — 

(i)  'I’hat  hiis  re;e:e;ive;el,  e)r  has 
te;mpe)rarv  e:le;arane;e;  te)  re;e:e;ive;.  tax- 
e;xe;mpt  .status  uneler  ])aragrai)h  (2).  (3). 
e)r  (10)  e)f  .se;e:tie)n  501  (e:)  e)f  the;  Interned 
Re;ve;nne;  (ieeele  e)f  1080: 

(ii)  Fe)r  whie;h  ne;  ])eirt  e)f  the;  ne;t 
e;arnings  e)f  the;  institutieen.  eergemizatieen, 
e)r  fe)uneleitie)n  inures  to  the;  benefit  e)f 
any  me;mhe;r.  founele;!'.  e)r  e:e)ntril)nte)r  of 
the;  institutie)!).  eerganizatieen.  e)r 
founelation;  anel 

(iii)  'Fhat  VA  ele;te;r miners  is  fiiicmeeially 
re;.spe)nsil)le;. 


(2)  A  fe)r-|)re)fit  limite;el  ])artne;rshij)  eer 
limiteel  liability  e:e)m])anv.  the;  seele 
ge;ne;ral  partner  eer  manage;)’ e)f  whie.h  is 
een  eeiganizeitieen  that  is  ele;.se:ril)e;el  by 
pen’eigre)])!)  (el)(l)  e)f  this  se;e:tie)n. 

(3)  A  e:e)rpe)ieitie)n  wheellv  eewneel  anel 
ce)nti'e)lle;el  by  an  engeenizeitie)))  theit  is 
ele;se;ril)e;el  hv  ])eueigr<)ph  (el)(l)  e)f  this 
se;e:tie)n. 

(e)  In  the;  e:ase;  e)f  ;i  i)ie;vie)usly  eiweiieleel 
pi  e)je;e:t  thc)t  e:an  ne)  le)nge;r  pie)viele; 
se;rvie:e;s  anel  e)r  heeusing  anel  the; 
i'e;e:ipie;nt  c)ge;ne;y  has  ele;e:iele;el  te) 
withehaw  e)r  the;  pie)je;e:t  heis  l)e;e;n 
terminiite;el  lor  failure  te)  e:))mplv  with 
the;  terms  anel  e.eniefitieens  e)f  the;  awaiel; 
VA  may  tiansfea'  a  e;apiteil  giant  e)r  non- 
e;aj)ital  giant  te)  ane)the;r  edigihle  entity  in 
the;  same  ge;e)graphie;al  are;a  without 
ce)m])e;titie)n.  in  e)rele;r  te)  pre;ve;nt  a  le)ss 
e)f  e;apae:ity  e)f  .servie:es  anel  he)u.sing  to 
he)me;le;s.s  veterans.  The;  new  entity  mu.st 
me;e;t  all  e)f  the;  i'e;e]uire;me;nt.s  te)  which 
the;  eeriginal  griinteie  was  sul)jee:t.  In  the; 
e;a.se;  e)f  a  e:apital  giant  ti'ansfer  the;  new 
gi’ante;e;  will  eenlv  be;  e;ntitle;el  te)  the; 
funeling  that  remains  freem  the;  original 
e;a])ital  eehligalieen  anel  remains 
i’e;s])e)n.sil)le;  leer  all  eieemmitments  maele; 
by  the  eeriginal  gi’iinteee. 

(Aeilliorilv;  ;tH  ll.,S.(:.  .501. 2011) 

§61.15  Capital  grants — obtaining 
additional  information  and  awarding  capital 
grants. 

(a)  F;ie:h  iipplie:ant  whe)  h<is  l)e;e;n 
e;e)nelitie)nally  se;le;e:te;el  ie)r  a  eiapital  grant 
will  he;  ie;e]ue;ste;el  by  VA  te)  submit 
aelelitie)nal  ele)e:umentatie)n  e)r 
infe)rmatie)n  as  ne;e;e;ssai  v.  ine:lueling: 

(1)  Any  aelelitie)nal  infe)i’matie)n 
ne;e:e;.s.sai  V  te)  sheiw  that  the  ])ie)je;e;t  is 
feasible.  ine:lueling  a  plan  ire)m  an 
ai’e;hitee:t,  e:e)ntracte)r.  or  e)the;r  huileling 
l)i'e)fe;.s.sie)nal  who  piovielees  estimateel 
ce)sts  fe)r  the;  pi'e)])e)se;el  elesign; 

(2)  De)e;umentatie)n  .she)wing  the; 
se)ui'e:e;s  e)f  funding  for  the  j)re)jee:t  anel 
firm  finane.ing  ceemmitments  for  the; 
matediing  reejuirements  elesea  iheel  in 
§01.10; 

(3)  De)e:ume;ntatie)n  e;.stahlishing  site 
e;e)ntie)l  ele;se:ril)e;el  in  §01.17; 

(4)  De)e:ume;ntation  e;stal)lishing 
e:e)ni])liane:e;  with  the;  Natieeniil  Historie; 
Fi'e;.se;rvatie)n  Ae;t  (10  IJ.S.O.  470); 

(5)  Inlbrmatie)))  ne;e:e;ssai'y  lor  VA  te) 
e;n.sure;  e:e)mpli<me:e  l)e)th  with  llnife)i'm 
Feeleial  Ae;e:e;ssil)ility  Stanelaiels  (UFAS) 
anel  the;  Ame;rie:ans  with  Di.s;ihilitie;s  Ae:t 
Ae:e;e;.ssil)ility  Guiele;line;.s; 

(0)  De)e:ume;ntatie)n  establishing 
e:e)mi)liane;e;  with  leee:;)!  anel  state;  zeening 
e:e)ele;.s: 

(7)  De)e:nme;ntcitie)n  in  the  feeiin  of  eene 
.se;t  e)f  ele;.sign  eleveleepment  (35  pe;re;e;nt 
e:e)mple;tie)n)  ehawings  ele;me)n.sti'ating 
e:e)mpliance;  with  le)e:al  e;e)ele;s.  .state 
eioeles.  anel  the  e;ui're;nt  Life;  .Safety  Ceeele 


e)f  the;  Natie)nal  Fire;  l’rote;e:tie)n 
Asse)e;iatie)n. 

(8)  Infoi’inatieen  ne;e:e;s.sarv  fe)r  VA  te) 
eaisuie  e:e)mpliane:e;  with  the;  j)re)vi.sie)n.s 
e)f  the;  Natieenal  Enviionmental  Fe)lie;v 
Ae:t  (42  II.S.C.  4321  et  se;ei.): 

(0)  A  site  .surve;y  |)e;ife)i'nie;el  by  <i 
lie:e;nse;el  lanel  surve;ye)r:  iinel 

(10)  .Sue;h  eether  ele)e:ume;ntatie)n  as 
.spe;e:ifie;el  by  VA  in  writing  eer  verbally 
te)  the  ap])lie:ant  te)  e:e)nfirm  e)r  e:larifv 
infe)rmatie)n  pi'e)viele;el  in  the  applie:atie)n. 

(h)  Items  ie;eiue;ste;el  uneler  panigiaph 
(a)  e)f  this  se;e;tie)n  must  he;  i'e;e:e;ive;el  by 
VA  ill  ae:e:e;|)tal)le;  form  within  the  time; 
frame;  e;stal)lishe;el  in  ae:e:e)relane:e;  with 
the;  Notie:e;  eif  Funel  Availability. 

(e:)  Feillowing  ree.eipt  eif  the  aelelitional 
information  in  ae;e;e;ptal)le;  feirm.  VA  will 
execute  an  agreement  anel  make 
payments  to  the;  grant  re;e:i])ie;nt  in 
ae:ce)relane;e  with  §01.01  anel  other 
applie:ahle  preivisiems  of  this  jiart. 

(Aeithorily:  38  II..S.(:.  501.  2011) 

(Tlu;  Oliie.e;  of  Miinag(;nu;nl  anel  Iliulge;!  has 
:i])])ri)ve;el  the;  infeirnialion  i:oll(;i:lion 
riHluiri;nu;nts  in  tliis  se;e:lie)n  nnder  exuitrol 
nuinl)(;r  2000-0554) 

§61.16  Matching  funds  for  capital  grants. 

(a)  VA  e:anne)f  iiwarel  a  e.eijiital  grant 
lor  ineire  than  05  ])e;re:e;nt  of  the  teital 
alleiwahle;  e:e)sts  eif  the;  j)re)je;e:t.  The; 
grantee;  mu.st  preiviele;  funeling 
(“niate:hing  funeling”)  Ibr  the;  re;niaining 
35  pe;re:e;nt  eif  the;  teital  e;e).st,  using  nem- 
feelenil  funels.  VA  re;epiire;s  that 
ai)plie:ant.s  iireiviele;  ele)e:unie;ntatie)n  eif  all 
exists  relateel  tei  the;  |)re)je;e:t  ine;lneling 
thei.se;  that  are;  neit  alleiwahle  uneler  OMB 
(are;uhir  A-122  eis  e;e)elifie;el  at  2  GFR  part 
230.  Allowable  e;e)sts  ineiins  those; 
re;late;el  tei  the;  peirtion  (j)ere:e;ntage;)  eif  the; 
property  that  weuild  he;  n.se;el  to  preiviele 
supportive  housing  anel  .se;rvie:e;s  uneler 
this  part. 

(h)  Capital  grants  may  incluele; 
ap])lie:atie)n  exists,  inclueling  site; 
surveys,  are:hitectural,  anel  engineering 
fe;e;s.  hut  may  neit  incluele;  re;le)e:atie)n 
e;e)sts  or  de;vele)pe;r'.s  feeis. 

(e;)  Documentation  of  matching  funds. 
The;  mate;hing  funels  ele;.se:rihe;el  in 
])aragraph  (a)  eif  this  se;e:tie)n  mu.st  he; 
eleieximenteel  as  folleiws;  no  either  feirmat 
will  he;  aex;e;pte;el  as  e;viele;ne:e;  eif  a  firm 
exmnnitment  of  mate:hing  funels: 

(1)  Deimitieins  mu.st  he;  ein  the;  elemeir's 
lette;rhe;ael.  signeel  anel  elate;el. 

(2)  'I'lie  applie:ant'.s  eiwn  e;a.sh  must  he; 
e:e)mmitteel  ein  the;  applie:ant’s  le;tte;rhe;<iel. 
signeel.  anel  ehiteel. 

(3)  Ne)  e:e)nelitie)ns  imiv  he  ])lae;e;el  ein 
the;  mate;hing  funels  either  than  the; 
eirganizatiem's  re;e;e;ipt  eif  the  e;a])ital 
grant. 

(4)  Funels  must  he;  e;e)mmitteel  tei  the; 
.same;  ae:tivity  as  the;  e;a])ital  gnmt 
applie:atie)n  (i.e..  aexpiisitiein.  re;ne)vatie)n. 
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new  construction,  or  a  van),  and  must 
not  relate  to  operating  costs  or  .servic(;s. 

(.5)  The  value  of  matching  funds  must 
he  for  a  cost  that  is  included  in  the 
calculation  of  the  total  project  cost, 
thereby  decreasing  the  total 
expenditures  of  the  grantee. 

(d)  Van  (ipplicdtions.  The 
r(!(|uirements  of  this  section  ahso  applv 
to  a|)j)lications  for  a  capital  grant  for  a 
van  under  §81.18. 

(.Xulhority:  3«  IL.S.C.  .iOl.  2011) 

§61.17  Site  control  for  capital  grants. 

(a)  In  order  to  receive  a  capital  grant 
for  sui)portive  housing  or  a  fixed  site 
.service  center,  an  a])])licant  must 
demonstrate  site  control.  Sit(!  control 
inu.st  1)(!  demonstrated  through  a  deed  or 
an  executed  contract  of  sale,  or  a  capital 
lea.se,  which  assigns  control  or 
ownershij)  to  the  entity  whose  Federal 
employer  or  tax])ayer  identification 
number  is  on  the  Application  for 
Federal  Assistance  (SF424),  unless  one 
of  the  following  apply: 

(1)  VA  gives  written  p(!rmission  for  an 
altciinate  assignment.  VA  will  permit 
alternate  assignments  except  when: 

(1)  The  alt(!rnate  a.ssigmiKmt  is  to  a  for- 
|)rofit  entity  which  is  neither  controlled 
1)V  the  apj)licant  or  by  the  applicant’s 
parent  organization  or  the  entitv  is 
controlled  by  the  a])])licant’s  panml 
organization  which  is  a  for-profit  entity: 
or 

(ii)  \’ i\  has  a  reasonable  concern  that 
the  assignment  may  j)rovide  an 
economic  or  monetary  himefil  to  the 
assignee  other  than  the  benefit  that 
would  have  inured  to  the  applicant  had 
the  a))])licant  not  made  th(!  alternate 
assignment. 

(2)  The  site  is  in  a  building  or  on  land 
owned  by  VA,  and  the  a])])lii:ant  has  an 
agnumient  with  VA  for  site  control. 

(h)  A  capital  grant  ret:ij)ient  may 
change  the  site  to  a  new  site  meeting  the 
nuiuirements  of  this  j)art  subject  to  VA 
aj)j)roval  under  §81.()2.  However,  the 
recipient  is  r(!S])onsit)le  for  and  must 
demonstrate  ability  to  provide  for  any 
additional  costs  resulting  from  the 
change  in  site. 

(c)  If  site  control  is  not  demonstrated 
within  1  year  after  execution  of  an 
agreemcmt  under  §81.81,  the  grantee 
may  recpujsl  a  reasonable  extension  from 
the  VA  national  (d’D  office,  or  the  grant 
may  he  terminated.  VA  will  authorize 
an  extension  nuinest  if  the  grantei;  was 
not  at  fault  for  being  unable  to  exerci.sc; 
site  control  and  the  lack  of  site;  control 
does  not  affect  the  grantee’s  ability  to 
comphde  the  j)rojecl. 

(Aiillu)iity:  :iH  U..S.C;.  ,^01. 2011) 

(  The  ()Hic:(!  of  Managtiiiieiil  and  8iidg(!l  has 
approved  llu!  inforinalion  collection 


nuinirennnils  in  this  sciclion  imdcir  control 
nnniher  2!)0t)-0.T.'i4) 

§61.18  Capital  grants  for  vans. 

(a)  fi’enero/.  A  caitiltil  grant  may  be 
u.s(ul  to  procure  oik;  or  more  v<ms,  as 
stilted  in  ii  NOFA.  to  ])rovide 
tnmsportiition  or  oulreiich  for  the 
]mrpo.se  of  jiroviding  su])i)ortive 
services.  The  gr<mt  m:iv  cover  the 
purcha.se  price,  sales  tiixes,  iind  title  <nid 
licensing  lees.  Title  to  the  van  must  vest 
solely  in  the  apjilicant,  and  the 
api)lii:ant  must  insure  the  van  to  the 
siiine  extent  they  would  insure  a  van 
bought  with  their  own  funds. 

(h)  ll7?o  cun  apply  far  a  van.  VA  will 
only  award  viins  to  ap])licants  who 
currently  have  an  o])erational  grant 
under  this  ])art,  or  in  conjunction  with 
a  new  a])pliciition. 

(c)  Application  packages  for  van(s).  In 
order  to  receive  a  viin,  the  applic;ation 
must  demon.strate  the  following: 

(1)  Clear  need  for  the  van(s): 

(2)  S])ecific  use  of  the  viinfs): 

(3)  Fretiuency  of  u.se  of  the  van(s): 

(4)  Quiilificiitions  of  the  van  driver(s); 

(.5)  Training  of  the  van  driver(s): 

(8)  Type  of  van(s)  to  he  obtained;  and 

(7)  Ade(|Uiite  financiiil  sup|K)rt  will  he 
availiihle  for  the  conijdelion  of  the 
|)roject  or  for  the  imrchase  iind 
maintenance,  repiiir.  iind  openition  of 
the  Viinfs). 

(d)  Rating  criteria.  A])])liciitions  will 
he  .scored  using  the  selection  criteriii 
listed  in  this  section.  'I’o  he  eligible  for 
a  van  giiint,  an  iipplicant  must  receive 
at  least  80  points  (out  of  ii  po.ssihle  100) 
of  this  .sei:tion. 

(1)  Need.  VA  will  award  up  to  80 
])oint.s  based  on  the  extent  to  which  the 
applicant  demonstrates  a  sulxstantiiil 
unmet  need  for  transjiortation  due  to: 

(i)  back  of  alternative  public 
transjKirtation, 

(ii)  Project  location, 

(iii)  Exj)ired  life  use  of  current  van,  or 

(iv)  .S])eciiil  disabled  individual 
trans])ortation. 

(2)  Activity.  VA  will  award  up  to  20 
points  based  on  the  extent  to  which  the 
ap])licant  demonstrates: 

(i)  f’reiiuency  of  use, 

(ii)  Type  of  u.se,  and 

(iii)  Tyjie  of  van,  e.g.,  whether  there 
is  a  justification  for  a  van  with  a 
wheelchair  lift  or  other  modifications. 

(3)  Operator  (pudification.  VA  will 
award  up  to  20  ])oint.s  based  on  the 
extent  to  which  the  ap|)licant 
demonstrates  a  job  de.scription  for  the 
van  operator  that  details: 

(i)  Re(|nirement.s  of  the  ]K).sition,  and 

(ii)  Training  that  will  be  jirovided  to 


§61.19  Transfer  of  capital  grants. 

In  the  case  of  a  ])reviou.sly  awarded 
project  that  can  no  longer  provide 
.services  and/or  housing  and  the 
reci])ient  agenev  has  decided  to 
withdraw  or  the  project  has  been 
terminated  for  failure  to  com])ly  with 
the  terms  and  conditions  of  the  award, 
VA  mav  transfer  a  ca])ital  grant  or  non¬ 
capital  grant  to  another  eligible  entitv  in 
the  same  g(K)graphical  area  without 
competition,  in  order  to  pnivent  a  loss 
of  capacity  of  services  and  housing  to 
homeless  veterans.  The  new  entity  must 
me(!t  all  of  the  r(!{pnr(Mnent.s  to  which 
the  original  grantee  was  subject.  In  the 
case  of  a  ca])ital  grant  transfer  the  new 
grantee  will  only  he  entitled  to  the 
funding  that  remains  from  the  original 
capital  obligation  and  remains 
responsible  for  all  commitments  made 
by  the  original  grantee. 

(Aiilhorily:  38  II..S.(:.  .301.  2011) 

Subpart  C — Per  Diem  Payments 

§61.30  Per  diem — general. 

(a)  Oenend.  VA  may  ])rovide  pea'  diem 
funds  to  offset  operating  co.sts  for  a 
program  of  supportive  housing  or 
.services.  VA  may  ])rovide: 

(1)  Per  diem  funds  to  cajjital  grant 
recipients:  or 

(2)  Per  diem  oidy  (PI)0)  funds  to 
entiti(;.s  eligible  to  receive  a  capital 
grant,  if  the  entitv  estahlislKul  a  program 
of  su])])ortive  housing  or  services  aiti;r 
November  10.  1092. 

(b)  Oapital  grant  recipients.  Capital 
grant  recij)i(!nts  may  naiuest  per  diem 
funds  after  i:om])letion  of  a  ])roject 
funded  by  a  ca])ital  grant  and  a  site 
inspection  under  §81.80  to  ensure  that 
the  grantee  is  capable  of  ])roviding 
supportive  services. 

(c)  Per  diem  only  applicants.  PIX) 
awards  to  entities  eligible  to  rec;eive  a 
capital  grant  must  ])rovide  supportive 
housing  or  services  to  the  homele.ss 
veteran  ])opulation  within  180  davs 
after  the  date  on  the  notification  of 
award  letter,  or  VA  will  terminate  the 
PIX)  pavments. 

(Authority:  38  II..S.C.  .301,  2012) 

§  61 .31  Per  diem — application  packages. 

(a)  Cajyital  grant  recipient,  'bo  apjrly 
for  ])er  diem,  a  capital  grant  recipient 
need  only  indicate  the  intent  to  r(!ceive 
pt!r  di(!m  on  the  cajtital  grant 
apjrlication  or  may  separately  nupiest 
])er  diem  by  submitting  to  VA  a  written 
.statement  nupiesting  ])er  diem. 

(h)  Non-capited-grant  recipient  (per 
diem  only).  To  apply  for  per  diem  only, 
a  non-cai)ital  grant  apjdicant  must 
obtain  from  VA  a  non-capital  grant 
application  ])ackage  and  submit  to  VA 
the  information  called  for  in  the 


the  driver. 

(Authority:  38  l]..S.(:.  301, 2011) 
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application  package  within  the  time 
period  estal)lislie(l  in  the  Notice  of  Fund 
Availa!)ility.  'I’lie  a])]dication  package 
includes  (;xhihits  to  he  ])repared  and 
snhinitted  as  part  of  the  application 
|)rocess,  including; 

(1)  Documentation  on  eligihility  to 
r(!ceiv(;  ])er  dican  under  this  |)art: 

(2)  Documentation  on  opcaating 
hudget  and  cost  sharing; 

(3)  Documentation  on  supportive 
servi(;es  committed  to  the  j)rojei;t: 

(4)  (lomments  or  rec.ommendations  hy 
appropriate  state  (and  area  wide) 
clearinghouses  i)ursuant  to  F.O.  12372 
(3  CFR,  1982  Comp.,  p.  197),  if  the 
applicant  is  a  state;  and 

(5)  Reasonable  assurances  with 
res])ect  to  receipt  of  ])er  diem  under  this 
l)art  that; 

(i)  The  project  will  he  used 
principally  to  furnish  to  veterans  the 
level  of  care  for  which  such  ap])lic;ation 
is  made;  that  not  more  than  23  j)ercent 
of  ])articij)ants  at  any  one  time  will  he 
non-veterans;  and  that  such  services 
will  meet  the  reciuirements  of  this  part; 

(ii)  Adecpiate  financial  support  will  he 
availahle  for  the  ])er  diem  program;  aud 

(iii)  The  recipient  will  keep  records 
and  suhmit  reports  as  VA  may 
rea.sonahly  recpure,  within  the  time 
frames  niquinul;  and  give  VA,  iqxni 
demand,  a(;(;e.ss  to  tin;  records  upon 
which  such  information  is  based. 

(Aiilliority:  :ta  ll.S.C,  .301,  2012) 

{The  Office!  of  Management  and  lludgel  has 
a|)|)r()V(!(l  tlu!  inlurinalion  colhiction 
re(|uiremenls  in  this  s(!(:tion  under  control 
mimljer  2900-0334) 

§  61 .32  Per  diem  application  packages — 
rating  criteria. 

(a)  Conditional  HeUnAion.  Application 
])ackages  for  per  diem  only  (i.e.,  from 
non-ca])ital  grant  applicants)  in 
response  to  a  Notice  of  Fund 
Availability  (NOFA)  will  be  reviewed 
and  groujjed  in  (;ategories  ac(;ording  to 
the  funding  jjriorities  set  forth  in  the 
NOF’A,  if  any.  Such  aj)])liccitions  will 
then  he  ranked  within  their  res])ective 
funding  category  according  to  .scores 
cichieved  only  if  the  applicant  scores  at 
least  750  cnmuhitive  ])oints  out  of  a 
possible  loot)  from  each  of  the  following 
l)aragraphs;  (b),  ((;),  (d).  (e).  (f).  and  (g) 
of  I?  01 .1 3.  The  highesl-rank(;d 
a])j)li{;iitions  for  which  funding  is 
aviiilahle,  within  highest  funding 
priority  (;ategory  if  appli(;ahle,  will  he 
(;onditionally  select c;d  for  eligihility  to 
re(;eive  ])er  diem  ])ayments  or  special 
need  payment  in  accordance  with  their 
ranked  ord(;r.  If  funding  j)riorities  have 
b(!en  established  and  funds  are  still 
availahle  after  selection  of  those 
applicants  in  the  highest  j)riority  group. 
VA  will  continue  to  conditionallv  select 


a])i)licants  in  lower  priority  categories 
in  accordan(;e  with  the  sele(;tion  method 
set  forth  in  this  jjaragraph  subject  to 
availahle  fuuding.  (iouditional  .sele(;tees 
will  h(!  subse(|uently  awarded  |)er  diem, 
if  they  otherwi.se  meet  the  re(|uirements 
of  this  ])art.  including  ])assing  the 
ins])ection  re(]nir(!d  hv  01.80. 

(h)  Hanking  applications.  In  the  event 
of  a  ti(!  luitween  appli(;ants,  VA  will  use 
the  score  from  01.1 3(g)  to  determine 
the  ranking.  Note;  (;a|)ital  grant 
recipients  are  not  re(|nired  to  lx;  ranked; 
however,  continuation  of  per  diem 
])ayment.s  to  capital  grant  reci|)ients  will 
be  subject  to  limitations  set  forth  in 
^01.33. 

(c)  Executing  per  dicin  agreements. 

VA  will  execute  per  diem  agreements 
with  an  applicant  whose  per  diem 
a])])li(;ation  was  conditionally  selected 
under  this  section  using  the  same 
l)r(x:edures  applicable  to  a  c;apital  grant 
under  §01.15. 

(Aiithorily:  3t5  IL.S.C.  301. 2012) 

§  61 .33  Payment  of  per  diem. 

(a)  General.  VA  will  pay  ])er  diem  to 
the  recipient  for  tho.se  homehjss 
veterans; 

(1)  Who  VA  referred  to  the  r(x:i])ient; 
or 

(2)  For  whom  VA  authorized  the 
])rovision  of  supportive  housing  or 
su|)]X)rtive  .service. 

(h)  Hate  ol  jxiyinents  for  individaal 
veterans.  Tin;  rate  of  ]X!r  diem  for  each 
veteran  in  .sn])ix)rlive  housing  shall  he 
the  le.sser  of; 

(1)  The  daily  cost  of  care  e.stimated  by 
the  per  diem  re(;i])ient  minus  oth(;r 
sources  of  payments  to  the  per  diem 
recipient  for  furnishing  services  to 
homeless  veterans  that  the  per  diem 
reci])ient  (;ertifie.s  to  he  correct  (other 
sources  includ(!  payments  and  grants 
from  other  de]jartment.s  and  agencies  of 
the  United  States,  from  departments  of 
l(x;al  and  State  governments,  from 
private  entities  or  organizations,  and 
from  program  ])artic:ipant.s);  or 

(2)  'Fhe  current  VA  state  home 
program  ])(!r  diem  rate  for  doiniciliarv 
care,  as  siJt  bv  the  S(!(;r(!tarv  under  38 
I  J.S.C.  1741(a)(1). 

(c)  Hate  of  })avinents  for  sendee 
cimters.  'fhe  per  diem  amount  for 
servi(;(!  centers  shall  he  Vh  of  the  le.sser 
of  the  amount  in  paragra]jh  (h)(1)  or 
(h)(2)  of  this  section,  per  hour,  not  to 
exceed  8  hours  in  any  day. 

(d)  Continaing  pavinents.  Recipients 
may  continue  to  receive  per  di(;m  only 
so  long  as  funding  is  availahle,  they 
continue  to  provide  the  supportive 
services  described  in  their  a])j)lication, 
and  they  continue  to  meet  the 
a])plicable  ongoing  nxpurements  of  this 
])art.  For  non-capital  grant  re(;ipients  of 


per  diem  oidy.  funds  will  he  })aid  to  the 
highest-ranked  appli(;ant.s,  within  the 
highest-funding  j)riority  category  if 
a))])licahle,  in  de.scending  order  until 
funds  are  exp(!nded.  Uenerallv, 
payments  will  continue  for  the  time 
frame  .spe(;ified  in  the  Noti(;e  of  I'Amd 
Availability.  When  nece.s.sarv  dm;  to 
funding  limitations.  VA  will  reduce  the 
rate  of  per  diem. 

(e)  Hetroactive  payments.  I’er  diem 
may  he  paid  retroactively  for  services 
provideil  not  more  than  3  days  before 
VA  a])proval  is  given  or  where,  through 
no  fault  of  the  re(;ipient.  |)er  diem 
l)ayments  should  have  been  made  but 
were  not  made. 

(f)  Payments  for  absent  veterans.  VA 
will  pay  per  diem  for  up  to.  and  not 
more  than.  72  (;onsecutive  hours 
(scheduled  or  un.scheduled)  of  ah.sence. 

(g)  Supportive  housing  limitation.  VA 
will  not  pay  per  diem  for  supportive 
housing  for  any  homeless  veteran  who 
has  had  three  or  more  episodes 
(admission  and  discharge  for  ea(;h 
epi.sode)  of  ,su])j)ortive  housing  services 
])aid  for  under  this  j)art.  VA  may  waive 
this  limitation  if  the  services  offered  are 
different  from  those  previously 
provided  aud  may  lead  to  a  .su(;(;e.s.sful 
outcome. 

(h)  Veterans  receiving  sn})portive 
housing  and  sendees.  VA  will  not  pay 
p(;r  diem  for  both  .sui)])ortiv(;  housing 
and  supi)ortive  services  provided  to  the 
.same  vet(;ran  hv  the  same  per  di(;m 
recipient. 

(i)  At  the  tinn;  of  receipt,  a  per  diem 
recipient  must  re])ort  to  VA  all  other 
sources  of  income  for  the  ])roject  for 
which  jjer  diem  was  awarded.  The 
n;ix)rt  provides  a  basis  for  adjustments 
to  the  per  diem  payment  under 
])aragra])h  (h)(1)  of  this  section. 

(Authority:  :i8  ll.S.C.  301.  2012) 

Subpart  D — Special  Need  Grants 

§  61 .40  Special  need  grants — general. 

(a)  VA  provides  special  need  grants  to 
])ublic  or  nonprofit  private  entities  that 
will  create  or  provide  .suj)portive 
housing  and  services,  which  they  wonld 
not  otherwise  create  or  provide,  for  tlu; 
following  special  need  homel(;s.s  veteran 
poj)ulation.s: 

(1)  Women: 

(2)  Frail  elderly: 

(3)  Terminally  ill; 

(4)  Chronically  mentally  ill;  or 

(5)  Individuals  who  have  care  of 
minor  dependents. 

(h)  Ai)plicant.s  must  submit  an 
ajjplication  package  fora  capital  or  non¬ 
capital  grant,  which  will  be  pr(x;e.ssed 
by  the  VA  National  CFD  Frogram  in 
accordance  with  this  part;  however,  to 
lx;  eligible  for  a  ca])ital  special  need 
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grant,  an  applicant  must  receive  at  least 
800  points  (out  ol  a  possible  1000)  and 
innsl  r(!ceive  points  niuhir  each  ol  the 
lollowing  paragraphs:  (b),  (c).  (d),  (e),  (0, 
and  (g)  ol  § 01 .1 3.  Non-capital  sp(!cial 
iHHul  grants  an?  rated  in  the  same 
manner  as  non-ca))ital  grant 
a|)plications  nnd(!r  ^  (il  .32. 

(c)  A  r(!cipi(!nt  of  a  grant  nndm' 
))aragra])h  (a)  ol  this  s(!Ction  may  use 
amounts  under  the  grant  to  ])rovide 
s(!rvices  directly  to  a  (hjpendent  ol  a 
homele.ss  veteran  with  special  ikmhIs 
who  is  nnd(!r  the  care  ol  such  homehiss 
vetiiran  whih;  such  homeless  v(!leran 
receives  servictjs  from  the  grant 
recipient  under  this  section. 

(d)  The  following  sections  applv  to 

special  need  grants:  through 

01.07.  §01.80,  and  §01.82. 

(Aiilliorily:  38  IJ-S-C.  .501.  2001) 

§61.41  Special  need  grants — application 
packages  and  threshold  requirements. 

(a)  Applications.  To  ajiply  for  a 
sp(!cial  need  grant,  an  applicant  must 
obtain,  complete,  and  submit  to  VA  a 
s|)ecial  lunul  capital  grant  or  special 
iHHid  per  diem  only  ajiijlication  package 
within  the  time  pmiod  established  in 
the  Notice  of  Fund  Availahilitv.  A 
spiicial  need  grant  ajiplication  must 
nu!et  the  .same  threshold  requiremimts 
applicahh;  to  a  capital  grant  under 
§01.12. 

(h)  Additional  rccjnircincnt.  In 
addition  to  the  nujuirements  of  §  01 .11 . 
a|)plicants  must  describe  how  they  will 
addriiss  the  needs  of  one  or  more  of  the 
homele.ss  viiteran  populations  identified 
in  paragraphs  (c)  through  (g)  of  this 
.section. 

(c)  Woman.  A])plications  must  show 
how  the  program  design  will: 

(1)  Fnsure  trans|)ortati()n  for  women. 
es|)ecially  for  health  care  and 
(ulucational  needs:  and 

(2)  Address  safety  and  security  issues 
including  segregation  from  other 
program  j)articipants  if  deemed 
aj)j)ropriate. 

(d)  Individmds  who  hava  cara  of 
minov  dapandants.  A])plications  must 
show  how  the  program  design  will: 

(1)  Fnsure  transportation  for 
individuals  who  have  care  of  minor 
deiiendents,  and  their  children, 
especially  for  health  care  and 
educational  needs: 

(2)  I’rovide  directly  or  offer  referrals 
for  adiupiate  and  sale  child  care: 

(3)  Fnsure  children's  health  can; 
needs  are  met.  especially  age- 
aj)propriate  wellness  visits  and 
immunizations;  and 

(4)  Address  safety  and  secnritv  issues 
including  .segregation  from  other 
juogram  participants  if  deemed 
appropriate. 


(e)  Frad  aldavlv.  A|)|)lications  must 
show  how  llu!  program  design  will: 

(1)  Ihisiin;  llu;  safety  of  tlu;  r(;sid(;nts 
in  the  facility  to  include  preventing 
harm  and  exploitation: 

(2)  Fnsnn;  o|)poilnnities  to  keep 
resid(;nls  mentally  and  phy.sic:ally  agih; 
to  the  fidl(;st  extent  through  the 
incor|)oralion  of  struct  nred  activities, 
physical  activity,  and  ])lans  for  social 
engagement  within  the  program  and  in 
the  community: 

(3)  Frovide  opportnniti(;s  for 
participants  to  addr(;ss  life  transitional 
i.ssn(;s  and  s(;])aration  and/or  h)ss  issues: 

(4)  Frovide  access  to  walkers. 
gri])pers,  or  oth(;r  a.ssistance  d(;vices 
necessary  for  optimal  functioning: 

(.5)  Fnsure  aderpiate  su])ervision. 
including  supervision  of  meilication 
and  monitoring  of  medication 
com])liance:  and 

(n)  Frovidi;  opportunities  for 
participants  either  directly  or  through 
r(;ferrai  for  other  services  jjarticularlv 
r(;levant  for  tlu;  frail  elderly,  including 
servic(;s  or  ])rograms  addr(;ssing 
(;motional.  social,  spiritual,  and 
generative;  n(;eds. 

(f)  Tannimdiv  ill.  A|)plications  must 
show  how  tlu;  ])rogram  d(;.sign  will: 

(1)  H(;l])  ])artici])auts  addr(;.ss  lile- 
traiisition  and  lif(;-{;nd  issues: 

(2)  I'hisure;  that  participants  an; 
affordi;d  tim(;lv  acc(;.ss  to  hospice; 
se;rvie:e;s: 

(3)  Fre)viele;  e)])pe)rtunitie;s  fe)r 
p!irtie:i])ants  te)  engiige;  in  “tasks  e)f 
elying."  e)r  ae:tivitie;s  e)f  “getting  things  in 
eereler"  eer  eether  lhe;rape;ntie:  ;ie:tie)n.s  that 
helj)  re;se)lve;  e;nel  e)f  life;  issue;s  anel 
enable  lransitie)n  anel  e:le)snre;: 

(4)  Fnsnre;  aele;e]uate  snj)e;rvisie)n 
ine:lueling  sni)e;rvisie)n  e)f  me;elie::itie)n 
anel  meeniteering  e)f  nu;elie:atie)n 
e;e)m])liane:e;:  anel 

(.5)  l’re)viele  e)j)pe)rtunitie;s  feer 
partie:i])ants  either  elire;e;tlv  eu  thre)ugh 
re;fe;rr<il  fe)r  e)the;r  se;rvie:es  ptn'tie:ularlv 
relevant  for  terminallv  ill  sue:h  as  le;gal 
e;e)un.se;l  anel  ])ain  management. 

(g)  Chronically  mentally  ill. 
Applie;atie)ns  must  show  he)W  the; 
j)re)gram  ele;sign  will: 

(1)  Help  partie:i])ants  je)in  in  anel 
engage;  with  the;  e:e)mnumitv; 

(2)  Fiie.ililate;  re;inte;griitie)n  with  the 
e:e)mmnnity  <mel  prewiele;  .se;rvie:e;s  that 
may  eeptimize  re;inte;gratie)n  sue;h  as  life;- 
skills  e;ehie:atie)n,  re;e:re;iitie)nal  ae:tivitie;s. 
anel  feelleew  uj)  e;;ise;  management: 

(3)  Ihisnre;  that  pcirtie;ipants  have; 
eeppeertunities  iinel  se;rvie;e;s  fe)r  re- 
e;stal)lishing  re;latie)nships  with  tamilv: 

(4)  leisure;  aele;e|uate;  supe;rvisiem. 
ine:lueling  supe;rvisie)n  e)f  me;elie;ation 
anel  me)nite)ring  e)f  me;elie;atie)n 
e:e)mpliane:e:  emel 

(.5)  Fre)viele  e)ppe)rtnnitie;s  for 
])artie;ipants,  eithe;r  elire;e:tly  e)r  threeugh 


I 

re;te;rral.  te)  eehtain  e)the;r  se;rvie:e;s  I 

p;irtie;ularly  re;le;vant  fen-  a  e;hre)nie:ally  S 

me;ntiillv  ill  jeopedatieni.  sue:h  eis  P 

ve)e:atie)niil  ele;ve;h)|)me;nt,  he;ne;fits  I 

m;miige;me;nt.  fielue:iary  eer  me)ne;y  I 

m:m:ige;me;nt  .se;rvie:e;s.  me;elie:atie)n 
e;e)mpliane:e;.  iinel  me;elie:ation  e;elue:atie)n. 

(Authority:  38  IJ..S.(:.  .")()1.  2()(>1)  j 

Crii);  Office;  of  Miniiige;ni(;nt  iinel  Uuelgeet  has  | 

a|)|ire)Ve;el  the;  infeiriualieui  e:e)lle;e:lie)M  I 

re;eiuire;me;nts  in  tliis  se;e;tie)ii  unele;r  eieintreil  | 

nunil)e;r  2!)0()-().5.54). 

§  61 .44  Awarding  special  need  grants  and 
payment  of  special  need  per  diem. 

(a)  Feir  the).se;  applie:ants  .se;le;e:te;el  feir  a 
spe;e:ial  neeel  grant.  VA  will  e;xe;e:ute;  an 
agre;e;me;nt  and  make;  ])ayme;nts  to  the 
grantee;  uneier  §  81 .81 . 

(b)  f'.apital  grante;e;  se;le;e:le;e;s  who 
sue:e:e;ssfully  e;e)mple;te;  the  e;apital 
pen  tie)!)  of  their  grant,  e)r  ne)n-e;a])ital 
grantee;  ,se;le;e:te;e;s  who  sue:e:e;ssfidlv  pass 
VA  inspe;e:tie)n.  will  he;  eligible  feir  a 
s])e;e:ial  neeel  per  eliem  payment  te) 
etefray  the;  e)])e;ratie)nal  e:e).st  e)f  the; 

|)re)je;e:t.  .Spe;e;ial  ne;e;el  j)e;r  eliean  ])avme;nt 
will  he;  the;  le;s.ser  e)f: 

(1)  100  ])i;re:e;nt  e)f  the;  elaily  e:e).st  e)f 
e;are;  e;stimate;el  by  the;  s])e;e;ial  ne;e;el 
re;e:ipie;nt  tor  furnishing  se;rvie;e;s  te) 
he)me;le;ss  veterans  with  s])e;e:ial  neeel 
that  the;  speeiial  ne;e;el  re;e;ipie;nt  e:e;rtifie;s 
to  he;  e;e)rre;e:t.  minus  anv  e)the;r  se)ure:e;s 
e)f  ine:e)me;;  e)r 

(2)  Twe)  time;s  the;  e;urre;nt  VA  .State; 
lleeme;  Freegram  per  eliem  rate;  fe)r 
ele)mie:iliarv  e:are;. 

(e:)  .Spe;e:ial  ne;e;el  awarels  are;  suhje;e:t  te) 
funels  availability,  the;  re;e:ipie;nt  meeting 
the;  pe;rfe)rmane:e;  geeals  as  state;el  in  the; 
grant  a])j)lie;atie)n.  statuteerv  anel 
re;gedate)ry  re;eiuire;me;nts.  anel  annual 
inspe;e;tie)ns. 

(d)  .Special  neeel  e:a|)ital  grantees  are; 
not  eligible;  for  pe;r  eliem  i)ayme;nt  unele;r 
§81.33,  as  the;  s])e;e:ial  neeel  pe;r  diem 
l)ayment  eiovers  the  e:e)st  e)f  e:are;. 

(Authority;  38  II..S.C.  .501.  2081) 

Subpart  E — Technical  Assistance 
Grants 

§  61 .50  Technical  assistance  grants — 
general. 

(a)  Canand.  VA  pre)viele;s  te;e:hnie:al 
assistane:e;  grants  to  e;ntitie;s  e)r 
e)rganizatie)ns  with  e;xj)e;rtise;  in 
|)re;])aring  grant  aj)])lie:atie)ns  relating  te) 
the;  ])re)visie)n  of  assistane;e;  fe)r  he)me;h;ss 
veterans.  The;  re;e:ipie;nts  must  use;  the; 
grants  te)  i)re)viele;  te;e:hnie;al  assistane.e;  te) 
ne)npre)fit  e)rganizatie)ns  with  e;xpe;rie;ne:e; 
in  pre)vieiing  assistane:e;  te)  he)me;le;ss 
ve;te;rans  in  e)rele;r  te)  helj)  sne:h  gre)ups 
aj)j)ly  fe)r  grants  uneier  this  ])art.  or  freein 
any  e)the;r  se)ure;e;,  fe)r  aelelre;ssing  the; 
neeels  e)f  he)mele;ss  ve;terans.  (uirrent 
re;e:ipie;nts  e)f  any  grant  uneier  this  pen  t 
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(other  than  a  technical  assistance  grant), 
or  tluhr  snlj-riicipients,  are  inciligihle  for 
technical  assistance  grants. 

(I))  Allow'dhia  acfivitids.  T(!chnic:al 
assistance  grant  recipients  inav  use 
grant  funds  for  tlie  following  activities: 

(1 )  (h'onp  or  individual  "how-to” 
grant  writing  seminars,  ])roviding 
instructions  f)n  applying  for  a  grant. 
'roj)ics  must  include!: 

(^i)  Determining  eligibility; 

(ii)  Matching  tlie  awarding  agency's 
grant  mission  to  the  a])plicant  agenev's 
strengths; 

(iii)  Meeting  the  s|)ecific  grant 
outcome  reepiirements; 

(iv)  (treating  measnrahle  goals  and 
objectives  for  grants: 

(v)  Relating  clear  and  concise  grant 
j)roj(!ct  planning: 

(vi)  Ensuring  appro])riate  grant  project 
staffing;  and 

(vii)  D(!monstrating  the  applicant's 
abilities. 

(2)  Creation  and  dissemination  of 
"how-to"  grant  writing  materials,  i.e.. 
com])act  disks,  hookhits,  weh  pages  or 
other  nuKlia  specifically  ihisigned  to 
facilitate  and  instruct  a])])licants  in  the 
comjjletion  of  grant  api)lications. 

(3)  Croup  or  individual  .seminars, 
providing  instructions  on  the  legal 
obligations  associated  with  grant 
applications.  Topics  mu.st  include; 

(i)  Office  of  ManageuKiut  and  Budget 
(OMB)  grant  managciment  circulars  and 
forms,  2  (iFR  ])arts  21.5.  225.  2.30; 

(ii)  Federal  funding  match  and  fund 
.se])aration  r(!(]uirem(!nts;  and 

(iii)  Property  and  (Ujuipment 
disposition. 

(4)  Telephone,  video  conferencing  or 
email  with  potential  grant  applic:ant.s 
that  specifically  address  grant 
apj)lication  cjiiestions. 

(c)  Unallowable  activilias.  Technical 
assistance  grant  recijjients  may  not  use 
grant  funds  for  the  following  activities: 

(1)  Meetings,  consortia,  or  any  similar 
activity  that  does  not  assist  community 
agencies  in  seeking  grants  to  aid 
homeless  veterans. 

(2)  Referral  of  individual  veterans  to 
agencies  for  benefits,  housing,  medical 
assistance,  or  .social  services. 

(3)  Lobbying. 

(Aiitlioritv;  38  ,501  and  2()(i4) 

§61.51  Technical  assistance  grants — 
application  packages. 

(a)  To  ap])ly  for  a  technical  a.ssistance 
grant,  an  applicant  mn.st  obtain  from 
VA,  comjjlete,  and  submit  to  VA  a 
technical  a.ssi.stance  grant  application 
pac:kage  within  the  time  period 
established  in  the  Notice  of  Fund 
Availability. 

(h)  The  technical  assistance  grant 
application  jjackage  will  require  the 
following: 


(1)  Documentation  on  (iligihility  to 
r(!C(!ive  a  technical  a.ssi.stance  grant 
under  this  ])art; 

(2)  A  descri])tion  of  t(!chnical 
a.ssi.stance  that  would  Ix!  provided  (see 

81. 50); 

(3)  Documentation  concerning  the 
estimal(!d  operating  costs  and  operating 
budget  for  the  technical  a.ssi.stance 
])rogram  for  which  the  grant  is  sought; 

(4)  Doenmentation  conc(!rning 
(!Xj)erti.se  in  preparing  grant 
applications; 

(5)  Docinmiutation  of  resources 
c:ommitted  to  the  i)rovision  of  technical 
ex  |)er  ti.se; 

(())  (lomments  or  recommendations  by 
appro])riate  state  (and  area  wide) 
clearinghouses  pursuant  to  E.O.  12372 
(3  CFR.  1982  Comp.,  ]).  197).  if  the 
api)licant  is  a  state;  and 

(7)  Reasonable  assurances  that; 

(i)  The  recl])ient  will  i)rovide 
adecpiate  financial  and  administrative 
sn])]3ort  for  providing  the  services  set 
forth  in  the  t(!chnical  assistance!  grant 
a])plication,  and  will  actually  ])rovide 
such  services;  and 

(ii)  The  recipi(!nt  will  keep  r(!cord,s 
and  timely  submit  re])orls  as  r(!(|nir(!d  hv 
VA,  and  will  give!  VA,  e)n  eleimmel, 
iie:e:e!.ss  le)  the!  re!e:e)rel.s  n])e)n  whie:h  sne:h 
re!])e)rts  are!  haseul. 

(Aiilliorily:  38  IK.S.C.  .501, 20(>4) 

(’I'lui  Ollieie:  of  Manageiiiuiul  aiiel  l}ii(lg(!l  has 
ap|)rov(!(l  the!  inforiiialioii  (:()ll(!(:li()n 
reie|iiire:nie!nts  in  lliis  s(!e:lion  iin(le!r  e:()nlr()l 
ninnhor  29()()-()554) 

§61.52  Technical  assistance  grant 
application  packages — threshold 
requirements. 

The  fe)llowing  thre!.she)lel  reuiinrements 
for  a  te!e;hnie;al  a.ssistane:e!  grant  mn.st  he 
met,  e)r  the  applie:atie)n  will  he  re!je!e:te!el 
befeere  being  rated  uneler  §81.53; 

(a)  The  applie;atie)n  must  be  e:e)mplete! 
anel  siihinitteel  on  the  correu:!  fenin  anel 
in  the  time  perioel  eistahlisheel  in  the 
Ne)tie:e  of  Funel  Availability; 

(h)  The  applie:ant  mu.st  exstahlish 
ex])e!rti.se  in  preiparing  grant 
a])plie:ations; 

(e:)  The!  ae:tivitie!s  fe)r  whie:h  as.sistane:e 
is  rexpiesteel  mu.st  he  e!ligil)le!  feer  funeling 
unele!!'  this  j)<irt; 

(el)  The  €i])])lie:imt  mn.st  elemeenstnite 
that  aeleuinate  finane:ial  sn])])e)rt  will  he! 
tivailahle  te)  e:arry  eent  the  preejeu:!  for 
whie:h  the  gmnt  is  se)nghl,  e;e)nsi.ste!nl 
with  the!  plans.  spe!e:ifie:atie)ns  anel 
se.heeehde  .suhmitte!el  by  the  applie:ant; 

(e)  The  ai)i)lie:ant  must  ne)t  have  an 
eeutstaneling  e)hligatie)n  te)  VA  that  is  in 
iirrecirs,  eer  hieve  an  eeverelne  eer 
un.sati.sfae;te)ry  resjeonse  te)  an  auelit;  anel 
(b  The  ap])lie:ant  mn.st  not  have  been 
notifieul  by  VA  as  being  in  elefanlt. 
(Aiilliority:  38  U..S.(:.  501. 2004) 


§  61 .53  Technical  assistance  grant 
application  packages — rating  criteria. 

(a)  Uanaral.  A])])lie;ant.s  that  me!e!t  the 
thre!she)lel  rexinireemeMits  in  §81.52  will 
then  he  rateul  using  the  .se!le!e:tie)n  e;rite!ria 
listeul  in  ])iiriigraphs  (h)  anel  (e;)  e)f  this 
seectieen.  Te)  he  eligible!  feer  <i  te!e:hnie;al 
;issist<me:e!  grant,  an  applie.ant  mn.st 
re!e:e!ive!  at  lexist  8(H)  ])e)int.s  (e)ut  e)f  a 
peessihle  809). 

(h)  Qaalitv  of  tin;  technical  assistance. 
VA  will  awarel  iq)  te)  400  pe)ints  ha.sexl 
on  the  fe)lle)wing; 

(1)  He)W  the!  re!e;ipie!nt.s  e)f  te!e:hnie:iil 
training  will  ine:re!ase!  their  skill  level 
re!gareling  the  e:e)mpletie)n  e)f 
applie;atie)n.s; 

(2)  How  the  ree:ipie!nt.s  of  te!e:hnie:al 
training  will  lextrn  to  finel  grant 
opportunitiexs  in  a  timely  manner; 

(3)  He)w  the  te!chnie:al  assistance 
])re)viele!el  will  he  me)nite)re!el  anel 
e!valuate)el  anel  e:hange!s  maele,  if  ne!e!ele!el; 
anel 

(4)  He)w  the  jeroposeel  te!e:hnie:cil 
as.si.stane:e!  ])re)gram.s  will  he! 
implementeel  in  a  timely  fashion. 

(e:)  Ability  of  applicant  to  deinonstrate 
expertise  in  preparing,  <^rant 
applications  and  to  d(;velop  and  operate 
a  tecbnic(d  assistance  proorain.  VA  will 
ciwiirel  lip  to  400  peeints  ha.se!el  een  the! 
e!xte!nt  te)  whie:h  the  applie:atie)n 
ele!me)nstrate!.s  all  e)f  the  fe)lle)wing; 

(1)  Ability  te)  finel  grants  available!  fe)r 
aelelre!ssing  the  ne!e!el,s  e)f  he)me!le!.s.s 
veteMcins. 

(2)  Ability  te)  finel  anel  eeffer  te)e;hnie;al 
ii.ssi.stane;e!  te)  entities  eligible  fe)r  ,sne:h 
assistane:)!. 

(3)  Ability  te)  aehnini.ster  a  te!e;hnie:al 
ci.ssistane;e!  preignim. 

(4)  Ability  te)  ])roviele  gnmt  tee:hnie:<il 
assistane:!!. 

(5)  Ability  to  evaluate  the  overall 
e!ffee:tive!ne!s.s  of  the  te!e:hnie:al  a.ssi.stance 
pre)gram  and  to  make  aeljn,stme!nt.s,  if 
nee:es.sarv.  haseel  e)n  the)se!  e!valuatie)ns. 

(8)  Bast  pe!rfe)rmane:e.  VA  may  use 
hi.ste)rie:al  ele)e:nme!nt.s  e)f  ])a.st 
j)e!rfe)rmane:e  fre)m  both  VA  anel  ne)n-VA. 
ine:lneling  thee.se  freem  either  Feuleral.  state 
anel  le)e:al  ageni.ies  anel  anelits  by  private 
eir  pnhlie;  entitiexs  in  .se.eiring  te!e:hnie:al 
a.ssi.stane:e!  applie:atie)ns. 

(Aiitlierity:  38  U..S.(;.  501.  2004) 

§  61 .54  Awarding  technical  assistance 
grants. 

(a)  Applie;ant.s  will  first  he!  greinpeel  in 
e:ate!gorie!.s  ae:e:e)reling  to  the  fnneling 
prieiritieis  siH  feirth  in  the  NOFA,  if  any. 
Applie:ant.s  will  the!n  he  rankeel  within 
their  re!.speie:tive!  funeling  e;ate!ge)rv.  if 
applie:able.  The  highest-rankeul 
ap])lie;ations  for  whie:h  fnneiing  is 
available,  within  highest  priority 
funeling  e:ate!ge)rv  if  applie:al)le,  will  he 
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.selected  to  receive  a  technit;al  assistance 
grant  in  accordanci;  with  their  ranked 
order,  as  determined  under  ??(i1..')3.  If 
Innding  priorities  have  been  estal)lis!ied 
and  funds  are  .still  available  aft(!r 
sidection  of  those  applicants  in  the 
highest  priority  group.  VA  will  continue 
to  conditionallv  .select  applicants  in 
lower  |)riority  categories  in  accordance 
with  the  selection  method  set  forth  in 
this  paragra|)h  subject  to  available 
funding. 

(h)  In  the  (ivent  of  a  tie  hiitween 
applicants.  VA  will  u.se  the  .score  from 
§(il..'j3(c)  to  determine  the  ranking. 

(c)  For  those  applicants  selected  to 
receive  a  technical  assi.stance  grant.  VA 
will  execute  an  agreement  and  make 
payments  to  the  grant  recipient  in 
accordance  with  {^81.81. 

(d)  The  amount  of  the  technical 
assistance  grant  will  he  the  estimated 
total  operational  cost  of  the  technical 
assistance  over  the  life  of  the  technical 
assistance  grant  award  as  specified  in 
the  technical  assistance  grant 
agreement.  Payments  may  he  made  for 
no  more  than  the  period  specified  in  the 
Notice  of  Fund  Availability. 

(e)  VA  will  not  jiav  for  sustenance  or 
lodging  for  the  nonprofit  community 
participants  or  attemlees  at  training 
conferences  offered  by  technical 
assistance  grant  recijiients:  however,  the 
grantee  mav  use  grant  funds  to  recover 
such  expenses. 

(Aiillioi  ity:  ;uni..S.(:.  ."jOI.  2()(>4) 

§61.55  Technical  assistance  reports. 

l‘]ach  technical  assi.stance  grantee 
nni.st  submit  to  VA  a  (piarterlv  rejiort 
describing  the  activities  for  which  the 
technical  a.ssi.stance  grant  funds  were 
used,  including  the  tyjie  and  amount  of 
technical  assi.stance  provided  and  the 
number  of  nonjirofit  connminitv-based 
groups  served. 

(Authority;  3«  li-.S.C.  .">01.  20(i4) 

('HieOHice  of  Management  and  Ihidgel  lias 
ajiproved  tlie  information  collection 
re(|niremenls  in  this  section  under  control 
ntunher  2000-0.554) 

Subpart  F — Awards,  Monitoring,  and 
Enforcement  of  Agreements 

§  61 .61  Agreement  and  funding  actions. 

(a)  Agreemen/.  When  VA  selects  an 
ap|)licant  for  grant  or  per  diem  award 
under  this  part,  VA  will  incor|)orate  the 
nKpiirements  of  this  part  into  an 
agreement  to  be  executed  hv  VA  and  the 
ai)|)licant.  VA  will  enforce  the 
agreement  through  such  action  as  mav 
he  approjn  iate.  including  temporarily 
withholding  ca.sh  payments  pending 
correction  of  a  deficiency.  Apinopriate 
actions  include  actions  in  accordance 


with  the  VA  common  grant  rules  at  38 
CFR  parts  43  anil  48  and  the  OMb 
(lirculars.  including  those  cited  in 
§81.88. 

(h)  ()l)li<>(itin<>  funds.  U])on  execution 
of  the  agreement,  VA  will  obligate  funds 
to  cover  the  amount  of  the  apiiroved 
grant/per  diem,  subject  to  the 
availaliility  of  funding.  Payments  will  he 
for  services  rendered,  contingent  on 
submission  of  documentation  in  the 
form  of  invoices  or  purchase  agreements 
and  inspections,  as  VA  deems 
necessary.  VA  will  make  jiayments  on 
its  own  schedule  to  reimburse  for 
amounts  expended.  Fxcejit  for  ini'.reases 
in  the  rate  of  per  diem,  VA  will  not 
increase  the  amount  obligated  for 
a.ssi.stance  under  this  part  after  the 
initial  obligation  of  funds. 

(c)  Duobliguting  funds.  VA  may 
deohligate  all  or  parts  of  funds  obligated 
under  this  ])art: 

(1)  If  the  actual  total  co.st  for 
a.ssistance  is  less  than  the  total  cost 
stated  in  the  application;  or 

(2)  If  the  recipient  fails  to  complv 
with  the  requirements  of  this  part. 

(d)  Duoblioutiou  })i()cuduvu.  before 
deohligating  hinds  under  this  section. 

VA  will  issue  a  notice  of  intent  to 
terminate  ])ayments.  The  recipient  will 
have  30  days  to  submit  documentation 
demonstrating  whv  payments  should 
not  be  terminated.  After  review  of  any 
such  documentation.  VA  will  issue  a 
final  decision  concerning  termination  of 
payment. 

(e)  Other  |•()V(^mnu;nl  funds.  No  hinds 
|)rovided  under  this  part  may  he  used  to 
replace  Federal,  state  or  local  fnnds 
previously  used,  or  designated  for  use. 
to  assist  homele.ss  veterans. 

(Authority:  38  Ih.S.C.  501. 2011.  2012.  2001. 
2004) 

§61.62  Program  changes. 

(a)  Excej)t  as  provided  in  jiaragraphs 
(h)  through  (d)  of  this  .section,  a 
recijiient  may  not  make  any  significant 
changes  to  a  project  for  which  a  grant 
has  been  awarded  without  jnior  written 
apjiroval  from  the  VA  National  Grant 
and  Per  Diem  Program  Office. 

Significant  changes  include,  but  are  not 
limited  to,  a  change  in  the  recijiient,  a 
change  in  the  project  site  (including 
relocating,  adding  an  annex,  a  branch, 
or  other  expansion),  additions  or 
deletions  of  activities,  shifts  of  funds 
from  one  ap])roved  type  of  activity  to 
another,  and  a  change  in  the  category  of 
particijiants  to  he  .served. 

(b)  Recipients  of  grants  involving  both 
con.struction  and  non-constrnction 
])roject.s  must  receive  prior  written 
aj)))roval  from  the  VA  National  Grant 
and  Per  Diem  Program  Office  for 


cinnnlative  transfers  among  direct  co.st 
categories  which  exceed  or  are  exjiected 
to  exceed  10  jiercent  of  the  current  total 
ai)])roved  budget. 

(c)  Riicipients  of  grants  for  jirojects 
iin  olving  both  construction  and  non- 
constrnction  who  are  state  or  local 
governments  mn.st  receive  prior  written 
a])proval  from  the  VA  National  (irant 
and  Per  Diem  Program  Office  for  any 
budget  revision  which  would  transfer 
fnnds  between  non-constrnction  and 
construct  ion  categories. 

(d)  Approval  for  changes  is  contingent 
n])on  the  aiiplication  ranking  remaining 
high  enough  after  the  approved  change 
to  have  been  competitively  selected  for 
funding  in  the  year  the  apjilication  was 
selected. 

(e)  Any  changes  to  an  approved 
])rogram  must  he  fully  documented  in 
the  recipient's  records. 

(f)  Recipients  must  inform  the  VA 
National  Grant  and  Per  Diem  Program 
Office  in  writing  of  any  key  jiosition  and 
address  changes  in/of  their  organization 
within  30  davs  of  the  change,  i.e.,  new 
executive  director  or  chief  financial 
officer,  permanent  change  of  address  for 
corporate  communications. 

(Aulherily;  38  501.  2011. 2012.  20()1. 

2004) 

(Till!  OITici!  of  ManageinenI  and  budgel  has 
a|)pr()ve(l  the  inlonnalion  collection 
re(|nireinenls  in  this  .section  nnder  control 
lunnher  2000-0554). 

§61.63  Procedural  error. 

If  an  application  would  have  been 
.selected  hut  for  a  procedural  error 
committed  by  VA.  VA  may  reconsider 
that  application  in  the  next  funding 
round.  A  new  ajijilication  will  not  he 
required  for  this  pinqio.se  so  long  as 
there  is  no  material  change  in  the 
information. 

(Anlhority;  38  5t)l) 

§  61 .64  Religious  organizations. 

(a)  Organizations  that  are  religious  or 
faith-ba.sed  are  eligible,  on  the  same 
basis  as  any  other  organization,  to 
participate  in  VA  i)rograms  under  this 
])art.  In  the  selection  of  service 
providers,  neither  the  Federal 
Government  nor  a  state  or  local 
government  receiving  fnnds  nnder  this 
])art  shall  discriminate  for  or  against  an 
organization  on  the  basis  of  the 
organization’s  religions  character  or 
affiliation. 

(h) (1)  No  organization  mav  n.se  direct 
financial  assistance  from  VA  under  this 
part  to  pay  for  any  of  the  following; 

(i)  Inherently  religions  activities  such 
as,  religious  worship,  instruction,  or 
])roselytization;  or 
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(ii)  Eciuipmonf  or  supplies  to  ho  used 
for  any  of  tlioso  activities. 

(2)  For  ])iirpo.s(!s  of  this  section, 
“indirect  financial  assistance”  means 
Inuhnal  assistance  in  which  a  service 
])rovider  njceives  program  funds 
through  a  voucher,  certificate, 
agreement  or  other  form  of 
dishnrsenunit.  as  a  iHisnlt  of  the 
independent  and  private  choices  of 
individual  hcmeficiaries.  “Direct 
financial  a.ssistanc:e"  means  Fethnal  aid 
in  the  form  of  a  grant,  contract,  or 
cooperative  agrcuanent  where  the 
inde])endent  choices  of  individual 
lumeficiaries  do  not  determine  which 
organizations  receive  program  funds. 

(c)  Organizations  that  engage  in 
inherently  religious  activities,  such  as 
worship,  religious  instruction,  or 
])ro.selytization.  must  offertho.se 
services  separately  in  time  or  location 
from  any  ])rograins  or  services  funded 
with  direct  financial  assistance  from 
VA,  and  j)articii)ation  in  any  of  the 
organization’s  inherentlv  religious 
activities  must  he;  voluntarv  for  the 
iKmeficiaries  of  a  program  or  .service 
funded  hv  direct  financial  a.ssi.stance 
I'rom  VA. 

(d)  A  ndigions  organization  that 
partici])ate.s  in  V A  j)rograms  under  this 
|)art  will  retain  its  independence  from 
Federal,  state,  or  local  govermiKmts  and 
may  continue  to  carry  out  its  mission, 
including  the  definition,  practice  and 
expression  of  its  ndigions  beliefs, 
l^rovided  that  it  does  not  use  direct 
financial  a.ssi.stance  from  VA  under  this 
part  to  .su])])ort  any  inherently  ndigions 
activities,  siudi  as  worshij),  religious 
instruction,  or  proselytization.  Among 
other  things,  faith-based  organizations 
may  use  space  in  their  facilities  to 
})rovide  VA-funded  .servit:e.s  under  this 
|)art,  without  removing  religious  art. 
icons,  .scripture,  or  other  religious 
.symbols.  In  addition,  a  VA-funded 
religious  organization  retains  its 
authority  over  its  internal  governance, 
and  it  may  retain  religious  tc^rins  in  its 
organization's  name,  .sehut  its  hoard 
members  and  otherwise  goven  n  it.self  on 
a  religious  basis,  and  inedude  religious 
reference  in  its  organization's  mission 
.statements  and  othcir  governing 
documents. 

(e)  An  organization  that  participates 
in  a  VA  program  undiM'  this  part  shall 
not,  in  providing  direct  program 
assistance,  discriminate  against  a 
program  beneficiary  or  ])ro.spective 
jerogram  bencdiciarv  imgarding  housing, 
supportive  services,  or  technical 
assistance,  on  the  basis  of  religion  or 
religious  belief. 

(f)  If  a  state  or  local  government 
voluntarily  contrihutcis  its  own  funds  to 
su])plement  Federally  funded  activities. 


the  state  or  local  government  has  the 
o|)tion  to  .s(;gregat(!  the  Federal  funds  or 
commingle;  them.  llow'ev(;r,  if  the  funds 
are  commingl(;d,  this  ])rovision  applies 
to  all  of  the  commingled  funds. 

(g)  To  the  extent  oth(;rwisc;  permitted 
by  I‘’c;d(;rid  law,  the  restrictions  on 
iidu;rently  n;ligious  activities  set  forth 
in  this  section  do  not  apply  where;  VA 
funds  :ire;  ])re)viele;el  to  re;ligie)U.s 
orgiinizations  through  inelire;e:t 
ii.ssistance  :es  a  re;sult  of  a  geniune;  ;mel 
independent  })rivate;  edioice  of  a 
henefiedciry.  provided  the;  religious 
organizations  e)the;rwise;  satisfy  the; 
re;ciuire;me;nt.s  of  this  part.  A  religious 
organization  mav  re;e:e;ive;  suedi  funds  as 
the  re;.sult  of  a  he;ne;fie:iary’.s  genuine;  and 
inele;j)e;nele;nt  e:hoie;e  if,  for  e;xample.  a 
beneficiary  re;ele;em.s  a  vouedier.  coupon. 
e)r  e:e;rtifie;ate,  allowing  the;  henefieaary  to 
elire;e:t  where;  fimels  are;  te;  be;  paiel.  e)r  a 
similar  funeling  me;e;hanism  provieleel  to 
that  be;ne;fie:iary  anel  ele;.signe;et  te;  give; 
that  be;ne;fie:iarv  a  e;he)ie:e  ameeng 
pre)viele;rs. 

(Aiitlu)i'ity:  3K  .^01) 

§61.65  Inspections. 

VA  may  inspe;e:t  the;  faeality  ;mel 
re;e;e)rel.s  e)f  anv  ;ipplie;ant  e)r  re;e:i])ie;nt 
whe;n  ne;e;e;.s.sary  te;  ele;te;rmine; 
e;e)m])liime:e;  with  this  part  eer  an 
agre;e;ine;nt  uneler  §  til. til.  'I'he  authe)rity 
to  in.spe;e;t  ele)e;s  ne)t  aeithenize  VA  te; 
immage  e)r  e:emtre)l  the  a])i)lie;ant  or 
re;e:i])ient. 

(Aiilliority:  :t8  tI..S.(:.  .">()1. 2()1 1.  2012.  2()()1. 
2004) 

§61.66  Financial  management. 

(a)  All  reeapients  must  e:oinply  with 
ap])lie:ahle;  re;e]uire;me;nts  e)f  the;  Single 
Auelit  Ae:t  Amenelments  e)f  IthHi,  as 
implementeel  by  OMB  (areadar  A-133 
anel  e;oelifie;el  at  38  CFR  part  41. 

(h)  All  e;ntitie;.s  re;e:e;iving  assistanex; 
nnele;r  this  ])art  must  u.se  a  financial 
management  system  that  iblleews 
generally  ae:e:e;pte;el  ae;e:e)unting 
])rineai)le;s  anel  me;e;ts  the;  reeiinrements 
.se;t  feath  unele;r  OMB  Cireailar  A-l()2, 
Suh])art  C,  .seedieen  20.  exeelifieel  at  38 
OFR  43.20,  fe)r  state;  anel  le)e:al 
government  reeapients,  eer  unele;r  OMB 
(areadar  A-1 10.  Suh]);irt  0,  se;e:tie)n  21, 
ex)etifie;el  at  38  OFR  40.21  ibr  ne)npre)fit 
ie;eapie;nts.  All  re;eapie;nl.s  must 
im])le;me;nt  the;  re;eiinre;me;nts  e)f  the; 
appre)])riale;  OMB  Oireadiir  Ibr  Oe)st- 
Brineaple;.s  (A-87  e)r  A-1 22  exeelifieel  at  2 
OFR  ])arts  225  <mel  230,  re;spe;e:tive;lv)  fe)r 
eletermining  ex)st.s  reimbursahle  uneler 
all  awarels  issueel  uneler  this  part. 

(Aiitliority:  38  ll.S.t^.  301) 


§61.67  Recovery  provisions. 

(cl)  Full  rficovHi'v  of  capUdl  grants.  VA 
may  reexever  freein  the;  gnmt  re;eapie;nt  all 
e)f  the;  grant  ameeunts  ])ie)viele;el  for  the; 
pre)je;e;t  if.  iifte;r  3  ve.irs  idler  the;  ehite  e)f 
an  awiirel  ed  a  e:apital  grant,  the;  grant 
re;e:ij)ie;nt  Ims  withelniwn  fre)m  the;  VA 
lleemeless  Bieevielers  Onnd  anel  Be;r  Diem 
Bre)gnun  (Bie)gram),  ele)e;s  ne)t  e.stiihlish 
the;  ])re)je;e:t  Ibr  which  the;  grant  was 
niiiele;.  e)r  has  estiihlisheel  the;  pre)je;e:t  Ibr 
whie:h  the;  grant  was  maele;  hut  has  ne)t 
jeasseel  final  in.spe;e:tie)n.  W'here  a 
re;eapie;nt  has  ne)  exuitre;!  en  er  e:au.se;.s  for 
elelays  in  implementing  a  pre)je;e:t.  VA 
may  e;xtenel  the;  3-ye;ar  j)e;riod.  as 
apjjiopriate;.  VA  may  ediligate;  any 
re;ex)vere;el  funds  witheeut  fise:al  year 
limitatie)n. 

(h)  Proratad  (paiHal)  racovary  of 
capita!  grants.  If  a  e:apital  grant  reeapient 
is  not  suhjeed  to  ri;ex)ve;ry  uneler 
paragraph  (a)  e)f  this  .se;e:tie)n,  VA  will 
.se;e;k  re;ex)ve;rv  e)f  the;  gnnd  ame)unt  e)n  a 
])re)rate;el  basis  where  the;  grant  re;e:ipie;nt 
ex;ase;.s  te;  preeviele  .se;rviex;s  fe)r  whiedi  the; 
grind  was  maele;  e)r  withelniws  fre)m  the 
Bre)gram  prieer  te;  the;  e;xj)iratie)n  e)f  the; 
appliexible  pe;rie)el  e)f  e)j)e;ratie)n.  whie:h 
pe;rie)el  shidl  t)e;gin  een  the;  elide;  she)wn  e)n 
the;  ae;tiviitie)n  ele)exune;id  pie)elue:e;et  by 
the;  VA  Natieeuid  OBD  Breegriim.  In  exises 
whe;re;  e:a|)itiil  grant  re;e:ipie;ids  have; 
e:he)se;n  ned  te;  re;ex;ive;  ])e;r  elie;m 
piiyments.  the;  a])|)lie:ahle;  |)e;rie)el  e)f 
e)])e;riitie)n  shall  he;gin  eni  the;  eliite;  the;  VA 
Meeliead  Oenter  Dire;e;te)r  appre)ve;el 
pliie;e;me;id  iit  the;  pre)je;e;t  site;  as  sheewn 
em  the;  in.s])e;e;tie)n  ele)e:ume;nt.s.  The 
ame)unt  te;  he;  ie;e;a])ture;el  e;ejuals  the;  tedid 
ame)unt  ed  the;  grant.  nmltiplie;el  bv  the; 
frae:tie)n  re;sulting  fre)m  using  the;  numher 
of  years  the;  recipient  was  ned 
operational  as  the;  nunierate)r.  anel  using 
the;  numher  ed  \  e;ars  of  operation 
re;eiuire;d  uneler  the  follenving  chart  as 
the;  elenominator. 


Grant  amount 
(elollars  in  thousands) 

Years  of 
operation 

0-250  . 

7 

251-500  . 

8 

501-750  . 

9 

751-1,000  . 

10 

1,001-1,250  . 

11 

1,251-1,500  . 

12 

1,501-1,750  . 

13 

1,751-2,000  . 

14 

2,001-2,250  . 

15 

2,251-2,500  . 

16 

2,501-2,750  . 

17 

2,751-3,000  . 

18 

Over  3,000  . 

20 

(e:)  Disposition  of  real  property  for 
capital  grantees.  In  aelelition  to  l)e;ing 
snbjeed  te;  re;ex)ve;ry  uneler  paragraphs  (a) 
anel  (h)  e)f  this  se;ctie)n.  exepital  grimte;e;s 
are  .sid)je;e:t  to  real  proj)e;rty  elispeesition 
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as  rciquired  by  38  (3''R  49.32  when  the 
grantee  no  longer  is  providing  services 
through  a  grant  awarded  under  this  part. 

(d)  lit^covfUT  of  pur  (Hum  and  non- 
capHol  tyrants.  VA  will  seek  to  rei:over 
from  the  recij)ient  of  j)er  diem,  a  special 
mied  non-capital  grant,  or  a  technical 
assistance  grant  any  funds  that  are  not 
used  in  accordance  with  the 
nupiin'ments  of  this  jiart. 

(e)  Before  VA  tak(;.s  action  to 
recover  funds.  VA  will  issue  to  the 
recij)ient  a  notice  of  intent  to  recover 
funds.  The  nK;i|)ient  will  then  have  30 
(lays  to  suhmit  documentation 
(Umionstrating  why  funds  should  not  he 
njcovenul.  After  nn  iew  of  any  such 
documentation.  VA  will  issue  a  decision 
rcigarding  whether  action  will  he  taken 
to  recover  funds. 

(f)  Vans.  All  r(;coverv  provisions  will 
apj)ly  to  vans  with  the  exception  of  the 
j)eriod  of  time  for  recovery'.  The  period 
of  time  for  nicoverv  will  he  7  v(;ars. 
Disposition  provisions  of  38  CFR  49.34 
apj)ly  to  vans.  (Irantetis  are  nupiinid  to 
notify  the  VA  National  Grant  and  Per 
Diem  Program  Office  for  dis])osition  of 
any  van  funded  under  this  part. 

(Autluirily;  3K  11..S.C;.  .")()1. 2011. 2012.  20(>1. 
2004) 

§  61 .80  General  operation  requirements  for 
supportive  housing  and  service  centers. 

(a)  Supportive  housing  and  service 
centers  for  which  assistance  is  provided 
under  this  jiart  mn.st  complv  with  the 
r(!(|uir(!m(!nts  of  the  cnrnmt  edition  of 
tin;  Life  Safety  (^ode  of  the  National  Fire 
Protection  Association  and  all 
a])])licahle  state  and  local  housing 
cod(;s.  licensing  re(]uir(;ments.  fire  and 
saf(!ty  nuinirements.  and  any  other 
r(!(piir(;ments  in  the  jurisdiction  in 
which  the  projcict  is  located  regarding 
the  condition  of  the  .structure  and  the 
operation  of  the  supportive  housing  or 
service  cent(!r.s.  Note:  All  faciliti(!s  an;  to 
h(!  prot(;cted  throughout  hy  an  aj)|)roved 
automatic  sprinkler  system  unless  a 
facility  is  specifically  exciinjited  und(;r 
tin;  Life  Safcjtv  (]ode. 

(h)  Except  for  such  variations  as  are 
proposiul  hy  the  nicipient  that  would 
not  aff(!ct  comjiliance  with  paragraph  (a) 
of  this  section  and  are  apjiroved  hv  VA, 
snp])ortive  housing  must  nuuit  the 
following  re(|nirem(!nf.s: 

(1)  The  structnnjs  must  he  .strnctnrallv 
.sound  so  as  not  to  pose  any  thrciat  to  the 
lujalth  and  safety  of  the  occupants  and 
so  as  to  protect  the  rcisidents  from  the 
(ihanents: 

(2)  Entry  and  exit  locations  to  the 
.structure  must  he  capable  of  being 
utilized  without  unauthorized  use  of 
otluir  private  jirojierties,  and  must 
provide  alternate  means  of  egniss  in 
case  of  fire: 


(3)  Buildings  constructed  or  altined 
with  Federal  assistance  must  akso  he 
accessible  to  the  disabled,  as  nupiired 
hy  5^  .502  of  the  Americans  with 
Disahiliti(\s  Act.  ixTerrcid  to  as  the 
Architectural  Barriers  Act: 

(4)  Each  resident  must  he  affonhul 
a])i)roj)riate  space  and  security  for 
tlnmiselves  and  their  belongings, 
including  an  acceptable  ])lace  to  shu;]) 
that  is  in  compliance  with  all  applicable 
local,  slate,  and  federal  nniuirements: 

(5)  Every  room  or  space  must  he 
])rovid(Hl  with  natural  or  iiKJchanical 
ventilation  and  the  structures  must  Ik; 
fr(;e  of  iiollutanls  in  the  air  at  levels  that 
thrcxilen  the  luxdlh  of  residents; 

(0)  'I’he  water  supply  must  he  free 
from  contamination; 

(7)  Residents  mn.st  have  acce.ss  to 
sufficient  .sanitary  facilities  that  are  in 
proper  opcualing  condition,  that  may  h(! 
iisiul  in  privacy,  and  that  are  adecpiate 
for  personal  cUnmline.ss  and  the 
disjio.sal  of  human  wa.ste; 

(8)  The  housing  must  have  adecpiate 
heating  and/or  cooling  facilities  in 
proper  o])erating  condition; 

(9)  The  housing  must  have  adecpiate 
natural  or  artificial  illumination  to 
permit  normal  indoor  activities  and  to 
snpjiort  the  health  and  safety  of 
residents  and  sufficient  electrical 
sources  must  he  jirovided  to  permit  u.se 
of  es.sential  electrical  aiipliances  while 
a.ssuring  safety  from  fire; 

(10)  All  food  preparation  areas  must 
contain  suitable  space  and  ecpiipment  to 
store,  prepare,  and  serve  food  in  a 
sanitary  manner; 

(1 1 )  The  housing  and  any  ecpiipment 
must  he  maintained  in  a  sanitary 
manner; 

(12)  The  residents  with  di.sabilities 
must  he  provided  meals  or  meal 
preparation  facilitic;s  mu.st  he  available; 

(13)  Residential  supervision  from  a 
])ai(l  staff  memher,  volunteer,  or  senior 
resident  jiarticipant  must  he  provided 
24  hours  per  clay,  7  days  per  week  and 
for  those  times  that  a  volunteer  or  senior 
resident  jiarticijiant  is  jiroviding 
residential  supervision  a  paid  staff 
memher  mu.st  he  on  call  for  emergencies 
24  hours  a  day  7  days  a  week  (all 
supervision  must  be  provided  by 
individuals  with  sufficient  knowledge 
for  the  position);  and 

(14)  Residents  must  he  jirovided  a 
clean  and  .sober  environment  that  is  free 
from  illicit  drug  u.se  or  from  alcohol  u.se 
that:  could  threaten  the  health  and/or 
safety  of  the  residents  or  staff;  hinders 
the  ])ea(:eful  enjoyment  of  the  jiremises; 
or  jeojiardizes  coinjiletion  of  the 
grantee’s  project  goals  and  objectives. 
Those  suiiportive  housing  or  service 
centers  that  ])rovicle  medical  or  social 
detox  at  the  same  site  as  the  snp]jc)rtive 


housing  or  service  must  ensure  that 
those  residents  in  detox  are  clearly 
.separated  from  the  general  residential 
population. 

(c)  Each  recipient  of  assistance  under 
this  jiart  must  conduct  an  ongoing 
assessment  of  the  supportive  services 
needed  hy  the  residents  of  the  project 
and  the  availability  of  such  services, 
and  make  adjustments  as  ajiinopriate. 
’I'he  recipient  will  provide  evidence  of 
this  ongoing  a.ssessment  to  VA  regarding 
the  ])lan  de.scrihed  in  their  grant 
application  to  include  meeting  their 
])erf()rmanc:e  goals.  This  information 
will  he  incorporated  into  the  annual 
inspection.  Grantees  mu.st  .submit 
during  the  grant  agreement  period  to 
VA,  a  cpiarterlv  technical  performance 
report.  A  cpiarterly  re])ort  mu.st  be  filed 
once  during  each  cpiarter  and  no  later 
than  lanuary  30.  Ajnil  30,  July  30,  and 
October  30.  The  report  may  he  in  any 
acceptable  business  format  and  mu.st 
include  the  following  information: 

(1)  A  comparison  of  actual 
accomiilishments  to  established  goals 
for  the  rejiorting  |)c;ri()(l  and  response  to 
any  findings  related  to  monitoring 
efforts.  This  com])aris()n  will  be  on  the 
.same  level  of  detail  as  specified  in  the 
program  approved  in  the  grant 
document.  It  will  address  cjuantifiable 
as  well  as  non-cinantifiable  goals. 

(2)  If  established  goals  have  not  been 
met.  jirovide  a  detailed  narrative 
explanation  and  an  explanation  of  the 
corrective  action(.s)  which  will  be  taken, 
as  well  as  a  timetable  for 
accomjilishment  of  the  corrective 
acti()n(s). 

(3)  OthcM’  pertinent  information, 
including  a  description  of  grant-related 
activities  occurring  during  the  report 
period.  This  may  include  personnel 
activity  (hiring-training),  community 
orientation/awareness  activity, 
programmatic  activity  (job 
development).  Also  identify 
administrative  and  programmatic 
problems,  which  may  affect 
lierformance  and  jiroposed  solutions. 

(4)  The  ()uarterly  technical 
performance  report  will  he  suhmitted  to 
the  VA  National  GFD  Program  Liai.son 
assigned  to  the  jnoject,  with  each 
(juarterly  rejiort  being  a  cumulative 
rejiort  for  the  entire  calendar  year.  All 
jiages  of  the  rejiorting  documents 
.should  have  the  appr()|)riate  grant 
nnmher  and  signature,  where 
appropriate.  VA  National  GPD  Program 
Liaisons  will  file  the  rejiort  and 
corrective  actions  in  the  administrative 
file  for  the  grant. 

(5)  Between  scheduled  reporting 
dates,  the  recijiient  will  also 
immediately  inform  the  VA  National 
GPD  Program  Liaison  of  any  significant 
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dovelopinonts  aftecting  the  ixicijiient's 
ability  to  a(:(:oin])lish  the  work.  VA 
National  (iPD  Program  Liai.sons  will 
provide  grantees  with  necessary 
technical  assi.stance,  when  and  where 
appropriate  as  prohhnns  arise. 

(())  For  each  goal  or  objective  listed  in 
the  grant  ap])lication,  grantees  will  he 
allowed  a  15  ])erf:ent  deviation  ot  each 
goal  or  objective.  If  tin;  deviation  is 
gniater  than  15  percent  in  any  one  goal 
or  objective,  a  corrective  action  plan 
inu.st  he  suhniitted  to  the  VA  National 
(IPD  Program  Liaison.  Failure  to  meet 
goals  and  objectives  mav  rcisult  in 
withholding  of  placement,  withholding 
of  payment,  suspension  of  payment  and 
termination  as  outlined  in  this  j)art  or 
other  a])plicahle  Federal  statutes  if  the 
goal  or  objective  would  im])act  the 
program’s  ability  to  ])rovide  a  successful 
outcome  for  veterans. 

(7)  Corrective  Action(s):  When 
nece.ssary,  the  grantee  will 
automatically  initiate  a  C’.orrective 
Action  Plan  ((h\P).  A  CAP  will  he 
required  if,  on  a  (piarterly  basis,  actual 
grant  accom])lishments  vary  by  a  margin 
of  +/  —  15  ])ercent  or  more  from  the 
l)lanned  goals  and  objectives.  Please 
note  that  this  is  a  general  rule  of  thumb, 
and  in  some  cases  +/  — 15  ])ercent 
d(;viations  are  beneficial  to  the  program 
such  as  more  ])lacements  into 
employment  or  training  than  ])lanned. 
h;.ss  cost  per  placement  than  ])lanned. 
higher  av(;rage  wage  at  i)lacement  than 
])lanned.  (dc;. 

(8)  All  +/  — 15  |)ercent  deviations  from 
the  i)lanned  goals  that  have  a  negative 
impact  on  the  grantee’s  ability  to 
accomplish  ])lanned  goals  must  he  fully 
ex])lained  in  the  grantee’s  (juarterlv 
technical  report  and  a  CAP  is  to  he; 
initiated,  develo])ed,  and  submitted  hv 
the  grantee  to  the  VA  Liaison  for 
approval. 

(9)  The  CAP  must  identify  the  activity 
or  expenditure  .source  which  has  the 

+/  "  15  ])ercent  deviation,  describe  the 
reason(s)  for  the  variance,  provide 
specific  ])ro])osed  corrective  action(s), 
and  a  timetable  for  accomplishment  of 
the  corrective  action.  'I’he  plan  may 
include  an  intent  to  modify  the  grant 
when  approjjriate. 

(10)  'file  (iAP  will  h(!  submitted  as  an 
addendum  to  the  cpiarterly  technical 
re])ort.  After  recei])t  of  the  CAP,  the  VA 
National  CPI)  Program  Liai.son  will  send 
a  letter  to  the  grantee  indicating  that  the 
CAP  is  ap])roved  or  disaj)])roved.  If 
disa])])roved,  VA  Liaison  will  make 
Ixmeficial  suggestions  to  im])rove  the 
])roposed  CAP  and  recjuest  resnhmission 
until  CAP  is  .satisfactorv  to  both  parties. 

(d)  A  homele.ss  veteran  may  remain  in 
supportive  housing  for  which  assistance 
is  provided  under  this  ]iart  for  a  jjeriod 


no  longer  than  24  months,  except  that 
a  veteran  may  .stay  long(!r,  if  permanent 
housing  for  the  veteran  has  not  been 
locatcul  or  if  the  veteran  retjuires 
additional  time  to  prei)are  for 
inde))endent  living.  Howev(!r,  at  anv 
given  time,  no  inon;  than  oms-half  of  the 
V(;t(!ran.s  at  such  supj)ortive  housing 
facility  may  have  nisided  at  the  facilitv 
for  pcM'iods  longer  than  24  months. 

(e)  Fach  recipient  of  a.ssi.stance  under 
this  |)art  must  ])rovide  for  the 
consultation  and  partici])ation  of  not 
less  than  one  homeless  veteran  or 
formerly  homeless  veteran  on  the  hoard 
of  directors  or  an  (upiivalent 
])olicymaking  entity  of  the  recipient,  to 
the  extent  that  such  entity  considers  and 
makes  policies  and  decisions  regarding 
any  ]jrojec;t  provided  under  this  part. 
This  requirement  may  he  waived  if  an 
applicant,  despite  a  good  faith  effort  to 
c:omj)ly,  is  unable  to  meet  it  and 
presents  a  plan,  subject  to  VA  ajjjnoval, 
to  otherwise  consult  with  homeless  or 
forimn  ly  homeless  veterans  in 
considering  and  making  such  policies 
and  decisions. 

(0  Fach  recij)ient  of  a.ssi.stance  under 
this  j)art  must,  to  the  maximum  extent 
juacticahh!,  involve  homeless  vet(;ran.s 
and  families,  through  (anployment, 
vohmt(!er  .services,  or  otherwise,  in 
con.strncting,  rehabilitating, 
maintaining,  and  operating  the  ])roj(!ct 
and  in  providing  siqjportive  services  for 
the  project. 

(gj  fiach  reci|)ient  of  a.ssi.stance  under 
this  part  shall  establish  procedur(!s  for 
fiscal  control  and  fund  accounting  to 
ensure  pro])er  disbursement  and 
accounting  of  a.ssi.stance  received  under 
this  part. 

(hj  The  recipient  of  assistance  under 
this  ])art  that  ])rovide.s  family  violence 
l)revention  or  treatment  services  must 
establish  and  implement  iirocedures  to 
ensure: 

(1)  The  confidentiality  of  records 
])ertaining  to  any  individual  provided 
services,  and 

(2)  'I’he  confidentially  of  tin;  address 
or  location  when;  the  services  are 
provided. 

(i)  Each  recipient  of  a.s.si.stanc:e  under 
this  part  must  maintain  the 
confidentiality  of  records  kept  on 
homeless  veterans  receiving  services. 

(j)  VA  may  disapprove  u.se  of 
outpatient  health  .services  jjrovided 
through  the  recipient  if  VA  determines 
that  such  services  are  of  unacceptable 
(piality.  Further,  VA  will  not  pay  |)er 
(liem  where  the  D(;])artment  concludes 
that  services  furnished  by  the  recipient 
are  unaccej)tahle. 

(k)  A  .service  center  for  homeless 
veterans  shall  ]jrovide  services  to 
homeless  veterans  for  a  minimum  of  40 


hours  per  week  over  a  minimum  of  5 
days  ])er  week,  as  well  as  provide 
services  ou  an  as-needed,  unscheduled 
basis.  The  calculation  of  average  hours 
shall  include  travel  time  for  mobile 
.service  centers.  In  addition: 

(1)  Space  in  a  service  center  shall  be 
made  available  as  nuitnallv  agreeable  for 
use  by  VA  .staff  and  other  appropriate 
agencies  and  organizations  to  assist 
homele.ss  veterans; 

(2)  A  .service  center  shall  he  ecpiipped 
to  jJiovide,  or  a.ssist  in  |)roviding.  health 
care,  mental  health  .services,  hygiene 
facilities,  benefits  and  employment 
counseling,  meals,  and  tran.sj)ortation 
a.ssi.stance; 

(3)  A  service  center  shall  provide 
other  services  as  VA  determines 
nece.ssary  based  on  the  need  for  services 
otherwise  not  available  in  the 
geogra])hic  area;  and 

(4)  A  .service  center  may  he  e(iuip])ed 
and  staffed  to  provide,  or  to  assist  in 
providing,  job  training  and  job 
placement  services  (including  job 
r(;adines.s,  job  counseling,  and  literacy 
and  skills  training),  as  well  as  anv 
outreach  and  c:a.se  management  .s(;rvice.s 
that  may  he  nece.ssary  to  meet  the 
re(]uirement.s  of  this  paragraph. 

(1)  Fixed  site  service  centers  will 
])rominently  post  at  or  near  the  entrance 
to  the  .service  cent(;r  their  hours  of 
o])eration  and  contacts  in  cast;  of 
emergencies.  Mohih;  .service  centers 
must  take  some  action  reasonahlv 
calculated  to  |)rovide  in  advance  a 
tentative  .schedule  of  visits  (e.g.. 
newspapers,  fliers,  public  service 
announcenuaits  on  television  or  radio). 
The  schedule  should  include  but  is  not 
limited  to: 

(1)  The  region  of  ojjeration; 

(2)  Times  of  operation; 

(3)  Expected  services  to  he  provided; 
and 

(4)  Contacts  for  specific  information 
and  changes. 

(m)  Fach  recij)ient  that  provides 
housing  and  .services  must  have  a 
written  disaster  plan  that  has  been 
coordinated  with  the  emergency 
management  entity  responsible  for  the 
locality  in  which  the  j)roject  exists.  'I’he 
j)lan  must  encomj)a.s.s  natural  and  man¬ 
made  disasters. 

(n)  'rhe  recijjient  will  inform  within 
24  hours  its  VA  liai.son  of  any  sentinel 
events  occurring  within  the  program 
(i.e.,  drug  overdose,  death,  injury). 

(o)  'Lhe  grantee,  or  sub-grantee,  will 
])rovide  ai)pro])riate  orientation  and 
training  to  staff  to  enable  them  to 
provide  (piality  serviccis  that  are 
appropriate  to  homeless  veteran  or 
homeh;.ss  special  need  veteran 
population. 
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(]))  'riu;  grantee  will  luaintain 
.syst«anati(:  participant  enrollinent 
inlbrniation  and  participant  tracking 
ixicords  designed  to  facilitate  the 
uniform  compilation  and  analysis  of 
programmatic  data  nece.ssarv  for 
verification  of  veteran  .status  and  cas^^ 
management,  reporting,  monitoring,  and 
evaluation  pur|)os(!s. 

((j)  The  grantee  will  also  (locuiiKml  in 
each  participant  record  at  a  minimum: 

(1 )  Family  status. 

(2)  Verification  of  veteran  status 

(1)1)214.  Department  of  Veterans  Affairs 
confirmation  report  and/or 
identification  card). 

(3)  Kducation.  employment  history, 
and  marketable  skills/licen.ses/ 
credentials. 

(4)  An  Individual  .Service  Plan  (ISP) 
for  each  individual  participant  will  he 
maintained  in  the  particijiant  case 
management  record  which  contains  the 
following: 

(i)  An  a.sse.ssment  of  harriers,  service 
needs,  as  well  as  .strengths;  and 

(ii)  .S])ecific  services  and  referrals 
jilanned  and  benefits  to  he  achieved  as 
a  result  of  program  particijiation. 

(.'))  Duration  and  outcome  of 
.su|)portive  service. 

(n)  The  grantee  must  verify  sm  vice 
outcomes  each  calendar  vear  (piarter 
through  the  particijiant  and  |)rovide 
documentation  of  this  verification  in  the 
participant  case  management  files. 

(r)  'fhe  grantee  will  ensure  that  no 
more  than  25  jiercent  of  the  grant 
awarded  beds  are  occupiiid  hv  non- 
vi'terans.  or  VA  may  take  actions  as 
ap]n’oj)riate  to  decrea.se  the  IxkIs.  grant 
amounts,  or  terminate  the  grant  and 
.seek  recapture  in  the  case  of  ca|)ital 
funding.  To  calculate  the  occupancy 
rate,  divide  the  actual  numher  of  hiul 
days  of  care  for  veterans  eligible  to 
reside  in  the  project,  by  the  total 
numher  of  possible  bed  days  of  c;are  (the 
previous  180  days  from  the  most  current 
(i  month  |)eriod). 

(Authority;  38  ll..S.(;.  .301.  2011. 2012.  2001) 

(  llu!  OlTici!  of  .Miinag(!nu!iit  and  t5u(lg(!t  lias 
a|)pi()V(!(l  till!  iniorination  collection 
re(|nin!inents  in  this  section  under  control 
nunilier  2900-0.3.34). 

§61.81  Outreach  activities. 

Recipients  of  capital  grants  ami  jier 
diem  relating  to  .sn])portive  housing  or 
.service  centers  must  use  their  best 
efforts  to  ensure  that  eligible  hard-to- 
reach  veterans  are  found,  engaged,  and 
jirovided  assistance.  'Fo  achieve  this 
goal,  recipients  may  search  for  homeless 
veterans  at  places  such  as  .shelters,  .soup 
kitchens,  jiarks.  bus  or  train  stations, 
and  the  .streets.  Outreach  particularly 
.should  he  directed  toward  veterans  who 


have  a  nighttime  residence  that  is  an 
emergency  shelter  or  a  public  or  jirivate 
place  not  ordinarily  used  as  a  regular 
sleeping  accommodation  for  human 
beings  (e.g..  cars,  streets,  or  parks). 

(Authority:  38  ll..S.(:.  301. 2011.  2012.  20()1) 

§  61 .82  Participant  fees  for  supportive 
housing. 

(a)  I'kich  particijiant  of  supportive 
housing  may  he  recpiired  to  ptiy  a 
participant  fee  in  iin  amount  determined 
by  the  recipient,  except  that  such 
participant  fee  may  not  exceed  30 
percent  of  the  participant’s  monthly 
income  after  deducting  mediciil 
expenses,  child  care  exiienses,  court 
ordered  child  .su|)]K)rt  payments,  or 
other  court  ordered  jiayments:  uor  mav 
it  exceed  the  program’s  set  maximum 
rate  or  the  HUD  Fair  Market  Rent  for 
that  type  of  housing  and  its  location, 
whichever  is  less.  The  jiarticipant  fee 
determination  and  collection  |)roce.s.s/ 
])rocedures  should  he  documented  in 
the  grant  reci])ient’s  o))(!rating 
procedures  to  ensure  consistencv, 
fairness,  and  accuracy  of  fees  collected. 
Fhe  partici])ant’.s  monthlv  income 
includes  all  income  earnetl  by  or  paid 
to  the  partici|)ant. 

(h)  Retroactive  benefit  pavments  from 
any  source;  to  program  partici])ants,  for 
the  ])urpo.se  of  this  |)art,  mav  he; 
e;e)n.siele;re;ei  ine;e)me;  in  the;  meenth 
re;e:eive;ei  anel  the;re;fe)re;  may  he;  useel  in 
e:ale;ulating  the  ])artie;ipant  fe;e;  lor  that 
me)nth. 

(e:)  Fartie;ij)ant  lees  may  he;  u.se;el  (or 
e;e).st.s  e)f  eeperating  the;  .sup])e)rlive; 
he)u.sing  e)r  te;  assist  suppen  tive;  he)U.sing 
re;sielents’  me)ve  te)  permanent  he)using. 
anel  must  have  a  theraj)e;utie:  benefit. 

(el)  In  aelelitie)!!  te)  a  parlie;ipant  fee, 
re;e;ipients  may  e;harge  re;.siele;nt.s 
re;asonahle  fee;s  fe)r  e;xtrae:urricular 
.se;rvle;e;.s  anel  ae:tivitie;s  (e;xtr;icuiTie:ular 
fe;e)  that  partie;ipant.s  are;  not  reeiuireel  to 
re;e:eive  uneler  the  terms  of  the  grant 
awarel,  are;  ne)t  paiel  fe)r  by  VA  pe;r  elie;m, 
or  preivieleel  by  \''A.  Extrae:urrie;ular  fe;e;.s 
must  he;  ve)luntary  eni  the;  |)art  e)f  the; 
|)arlie;i])ant. 

(e)  In  pre)je;e:t.s  funeleel  unele;r  this  part 
where;  partie:i])ant.s  sign  agre;eme;nts,  VA 
lre;ats  the  e:e).st.s  a.sse)e;iate;el  with 
j)artie:i|)ant  e;vie:tie)n  te)  he;  as 
unalle)wahle;. 

(0  Use;  e)f  parlie:i])ant  agre;e;me;nts. 

(1)  Farlie:ipant  agre;e;me;nl.s  must  he; 
he;twe;en  the;  grant  re;e:ipie;nl  e)f  re;e;e)rel 
anel  the;  pre)gram  p;nlie;i|)ant. 

(2)  !^artici])ant  agre;e;me;nt.s  mu.st  he; 
part  e)f  a  the;ra])e;utie:  ])lan  te)  ine;re;ase; 
.se;lf-ele;te;rminatie)n  anel  re;spe)n.sihilitv. 

(3)  Fartie;ipant  agre;eme;nts  mu.st 
ine.luele  a  e;lau.se;  that  alleews  pre)gram 
partie;ipants  the  ability  te)  break  the  le;ase; 


e)r  ])re)gram  agreement  withe)ul  penalty 
fe)r  me;elie;al  e)r  e:linie:iil  ne;e:e;.s.sity. 

(4)  Fartie;ii)ant  agre;e;me;nts  nniy  ne)t  he; 
useel  te)  e;xe:luele;  he)mele;.ss  ve;te;ran.s  with 
little;  e)r  lU)  ine:e)me;  fre)m  the;  ])re)gram. 

(.3)  Fartie:i])aut  agre;e;me;nts  iinel 
e:e)nelitie)n.s  must  he;  fully  eli.se:le).se;el  te) 
pe)tential  ])artie:ipant.s  auel 
ae:kne)wle;elge;el  in  writing  hv  l)e)lh 
partie;.s. 

(Aulhority;  38  301,  2011, 2012,  20(i1) 

|I-K  l)(ic:,  2()i;t-()4222  Filiul  2-22-1 :);  H:4.3  iim| 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  64 
RIN  2900-A035 

Grants  for  the  Rural  Veterans 
Coordination  Pilot  (RVCP) 

AGENCY:  De;])artment  e)f  Ve;terans  Affairs, 
ACTION:  Fiinil  rule. 

SUMMARY:  'Fhe;  De;])iirtme;nt  e)f  Veterans 
Affairs  (VA)  aeleipts  as  a  final  rule, 
witheiut  e:hange;,  the;  i)re)])e).sal  te) 
e;stal)li.sh  a  pileit  pre)gram  kne)wn  as  the 
Rural  Ve;te;ran.s  Ue)e)relinatie)n  File)t 
(RVCP).  Fhe;  RVCP  will  i)re)viele;  grants 
te)  e;ligihle;  e:e)nnnunity-ha.se;el 
e)rgimizatie)n.s  anel  leee.al  anel  .State; 
ge)ve;rnme;nt  e;ntitie;s  te)  be;  useel  by  the;.se; 
e)rganizatie)ns  anel  entities  te)  assist 
ve;te;rans  anel  the;ir  familie;s  whe)  are; 
tran.sitie)ning  fre)m  military  .se;rvie:e  te) 
e;ivili;m  life;  in  rural  e)r  unele;rse;rve;el 
e;e)nnnunitie;s.  VA  will  u.se  infe)rmatie)n 
ohtaineel  through  the  pilot  ])re)gram  te) 
e;valuate  the  e;ffee:tivene).ss  of  using 
eiommunity-baseel  e)rganizatie)n.s  anel 
local  anel  .State  government  entities  to 
im])re)ve  the  pre)visie)n  of  servieies  te) 
transitie)ning  veterans  anel  their  families. 
Fi\'e;  RVCP  grants  will  he;  awareleel  for  a 
2-ye;ar  perioel  in  elise:re;te  le)e:atie)ns 
pursuant  te)  a  Ne)tice  e)f  Funels 
Availability  (NOFA)  te)  be;  publisheel  in 
the;  Federal  Register. 

DATES:  Efftictive  DaUr.  'Fhis  final  rule;  is 
e;ffe;e;tive;  Mare:h  27,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Male;brane:he;.  Ve;te;ran.s  He;allh 
Aelministratie)!!,  Offie;e;  e)f  Inte;rage;ne:y 
He;alth  Affairs  (1()P.3),  810  Vermont 
Ave;nue;  NW..  \Va.shingte)n,  DC  20420, 
te;le;phe)ne;  (202)  4()1-()001.  ('Fhis  is  not 
a  te)ll-fre;e;  numher.) 

SUPPLEMENTARY  INFORMATION:  On  May  5. 
2010,  the;  Pre;siele;nt  signeel  inte)  law  tin; 
Care;give;rs  anel  Ve;te;ran.s  Omnibus 
He;alth  .Se;rvie:es  Ae;t  of  2010  (2010  Ae:t). 
Puhlie:  f.aw  111-1()3.  .Se;e:tie)n  .30()(a)  of 
the  2010  Ae:l.  e:e)elifieel  at  38  U.S.C.  .323 
ne)te;,  re;ciuires  VA  to  establish  a  pilot 
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program  to  assess  the  feasil)ility  and 
advisat)ility  of  using  (:ominunity-l)ased 
organizations  and  local  and  State 
government  entities  to  assist  veterans 
and  th(!ir  families  who  are  transitioning 
from  military  service  to  civilian  life  in 
rural  or  nnderserviul  (lomnumities.  In 
addition,  section  .5()()(c)(2)  of  the  2010 
Act  instructs  VA  to  carrv  out  the 
program  in  five  loc:ations  to  he  selected 
by  the  .Scicretarv  of  Veterans  Affairs.  In 
a  docaunent  published  in  the  Federal 
Register  on  )uly  18,  2012  (77  FR  42230), 
VA  pro])osed  r(!gnlations  to  establish  the 
RVCF  to  meet  the  reiinirements  of 
.section  .500(a).  We  provichul  a  (iO-dav 
comment  ]jeriod.  which  ended  on 
S(!])temher  17,  2012,  during  which  we 
received  four  comments  from  members 
of  the  general  public. 

The  first  commenter  indicated 
.sii])])ort  for  the  j)ilot  and  commented  on 
the  ne(!d  for  monitoring  to  ensure  the 
success  of  the  program.  VA  ai)i)reciate.s 
this  c:omment  and  a.ssures  the 
commenter  that  the  program  will  be 
carefully  monitored  and  a.sse.ssed.  We 
do  not  make  any  changes  to  the 
regulation  based  on  this  comment. 

A  second  commenter  asked  whether 
five  locations  will  be  snfficimit  to  carry 
out  the  |mr])o.se  of  the  pilot  and  whether 
outreach  can  be  provided  to  veterans 
and  their  families  to  inform  them  about 
the  availability  of  RVCIR  to  help  them 
get  to  VA  for  their  ai)])ointments. 

VA  is  limited  by  tne  express  language 
of  the  2010  Act  to  using  five  locations 
for  the  RVCF.  Section  50(i(c)(l)  of  the 
2010  Act  specificallv  states  that  “the 
pilot  program  shall  In;  carried  out  at  five 
locations  selected  by  the  Secretarv  for 
piirpo.ses  of  the  pilot  program.” 
Therefore,  we  cannot  exj)and  the  RVfd’ 
beyond  five  locations. 

Regarding  the  commenter's  concerns 
about  outreach,  outreach  is  one  of  the 
four  ])ermis.sihle  uses  of  RVCF  funds, 
and  this  is  reflec.ted  in  §  04.0(a)(4), 
which  authorizes  grantees  to  ])rovide, 
develop  or  de])loy  strategies  to  reach 
transitioning  veterans  and  their  families. 
Therefore,  we  do  not  make  any  changes 
based  on  this  comment. 

A  third  commenter  echoed  the  issue 
raised  in  the  previous  comment 
regarding  the  reliance  on  five  sites  and 
.stated  that  “|t|here  is  an  extreme  need 
for  this  j)ilot  and  1  congratulate  those 
who  are  ])ntting  forth  the  effort  to  make 
this  ha])])en.  1  reviewed  the 
‘nnderserved’  areas  defined  within  my 
.state  of  Florida,  more  ,s])ecifically  in  and 
around  the  jacksonville  area  and  found 
that  there  are  aixxis  designated  as 
nnderserved  within  the  metro  area. 

With  that  said,  1  would  have  to  agree 
with  a  commented  concern:  if  five 
.service  grants  would  provide  the  overall 


benefit  and  or  statistical  data  in  which 
the  grants  are  seeking  to  obtain?”  VA 
agnies  that  there  are  significant 
poijulations  in  metro])olitan  areas  that 
meet  the  definition  of  “under.serviul”  as 
set  out  in  the  proposiul  rule.  That 
(hifinition  incorporates  thnu;  of  the  four 
ty])(i.s  of  artnis  that  VA  must  consider  in 
selecting  locations  for  an  RVCF  grant,  as 
set  forth  in  section  5()()(c)(2)  of  the  2010 
Act.  The  fourth  type;  of  area  that  VA 
must  consider  in  choosing  the  five 
locations  is  rural  areas.  Sec;  Fnblic  haw 
111-103.  .Sec.  500(c)(2)(A).  In  the 
pro])o.sed  regulations,  we  did  not  limit 
locations  to  rural  areas;  uuder 
§  04.10(h)(3),  applicants  for  grants  must 
show  that  the  proj)o.sed  project  location 
(pialifies  either  as  a  rural  area  or  as 
having  an  nnderserved  community. 
.Scoring  and  selection  criteria  in 
(^04.1 2(a)(0)  w’eigh  these  considerations 
(Hjually.  d  herefort!,  we  do  not  make  anv 
changes  to  the  regulation  ha.sed  on  this 
comment. 

The  final  commenter  asktul  that  \^A 
“exi)licitly  incorporate  universities  as 
eligible  (uitities  for  this  grant.”  VA  has 
defimul  an  “eligible  entity”  for  the 
RVCF  grant  as  a  “conummitv-ba.sed 
organization  or  a  local  or  .State; 
government  entity.”  A  local  or  .State 
o])(;rated  (;ducational  institution  would 
be  included  under  this  definition.  We 
do  not  believe  it  is  necessary  to  revise 
the  rule  to  state  this  (;xpressly.  'I’he 
commenter  has  not  indicated  language 
in  the  rule  that  could  mislead  the  ])uhlic 
into  believing  that  .suc;h  institutions  an; 
excluded,  and  VA  will  not  exclude 
them.  Therefore,  we  do  not  make  auv 
changes  based  on  this  comment. 

Based  on  the  rationale  set  forth  in  the 
SUPPLEMENTARY  INFORMATION  to  the 
proposed  rule  and  in  this  final  rule,  VA 
is  adopting  the  projiosed  rule  as  a  final 
ride  without  anv  change. 

Effect  of  Rulemaking 

'Fitle  38  of  the  (k)de  of  Federal 
Regulations,  as  revised  bv  this  final 
rulemaking,  rejiresents  VA’s 
im])l(;mentation  of  its  legal  authority  on 
this  subject.  Other  than  future 
amendments  to  this  r(;gulation  or 
governing  statutes,  no  contrary  guidanci; 
or  jirocediires  an;  authorized.  All 
existing  or  ,subs(;(iuent  VA  guidance 
must  he  r(;ad  to  conform  with  this 
rulemaking  if  possible  or,  if  not 
possible,  such  guidance  is  superseded 
by  this  rulemaking. 

Paperwork  Reduction  Act 

Although  this  rule  contains 
provisions  constituting  collections  of 
information,  at  38  (jf'R  84.10,  under  tlu; 
ju’ovisions  of  the  Fa])erwork  Reduction 
Act  of  1995  (44  IJ..S.C.  3501-3521),  no 


new  or  ])ropo.sed  revised  collections  of 
information  are  associated  with  this 
final  rule.  The  information  collection 
reipnrements  for  §84.10  are  currentiv 
approved  by  the  Office  of  Managi;m(;nt 
and  Budget  (OMB)  and  have  been 
as,signi;d  OMB  control  numbers  4040- 
0003, 4040-0004.  4040-0008.  4040- 
0007,  4040-0008.  4040-0009.  and  4040- 
0010.  The  reports  required  under 
§84.18  will  lx;  collected  only  from  the 
fivi;  award  recipients  and.  therefore,  do 
not  con.stitnte  a  collection  of 
information  as  defined  in  .section 
3502(3)(A)(i)  of  the  Fajierwork 
R(;duction  Act  of  1995. 

Executive  Orders  12888  and  13583 

Executive  Orders  12888  and  13583 
direct  agencies  to  assess  the  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regidation  is 
necessary,  to  select  regidatorv 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  .safetv 
(;ffects,  and  other  advantages; 
distributive  impacts;  and  eejuity). 
Executive  Order  13583  (Iiujiroving 
Regulation  and  Regidatorv  Revi(;w) 
lanphasizes  the  importance  of 
(inantifying  both  costs  and  benefits, 
reducing  costs,  harmonizing  rules,  and 
promoting  flexibility.  Executive  Order 
12888  (Regulatory  Flanning  and 
Review)  defim;s  a  “significant 
ri;gulatory  action.”  which  reiiuires 
r(;view  by  OMB.  as  “anv  regidatorv 
action  that  is  likely  to  result  in  a  ride 
that  may:  (1)  Have  an  annual  effect  on 
the  economy  of  .SI 01)  million  or  more  or 
adversely  affect  in  a  material  wav  the 
economy,  a  sector  of  the  economy, 
jiroductivity.  competition,  jobs,  the 
environment,  public  health  or  safetv,  or 
.State,  local,  or  tribal  goverumeuts  or 
communities;  (2)  Create  a  .serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  (3)  Materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  Raise  novel  legal  or  jiolicy 
issues  arising  out  of  legal  mandates,  the 
Fresident's  priorities,  or  the  principles 
.set  forth  in  this  Executive  Order.” 

VA  has  examined  the  economic, 
interagency,  budgetary,  legal,  and  policy 
imjilications  of  this  regulatory  action, 
and  it  has  been  determined  not  to  be  a 
significant  regidatorv  action  under 
Executive  Order  12888. 

Regulatory  Flexibility  Act 

The  .Secretary  hereby  certifies  that 
this  final  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 


Federal  Register /  Vol.  78,  No.  37 /Monday,  Felnuary  2?*,  2013 /Rules  and  Regulations 


12619 


they  are  defined  in  the  Regulatory 
Flexibility  Act,  .'j  (i()l-()12.  There 

will  he  no  negative  (jconoinic  inijjact  on 
any  of  the  eligible  entities  hiicanse  the 
grantees  wilt  not  he  recinired  to  jnovide 
matching  funds  to  obtain  the  maxiinnin 
grant  allowance.  This  pilot  grant 
|)rograin  will  not  impac;t  a  substantial 
nnmh(;r  of  small  entities  hecan.se  only 
five  non-renewahle  grants  will  he 
awarded.  Therefon!.  pursuant  to  .I 
ll.S.d  (iO.'jfh).  this  rnlemaking  is  exempt 
from  the  initial  and  final  regulatory 
llexihility  analysis  retjuirements  of 
.sections  803  and  004. 

Unfunded  Mandates 

The  Unfunded  Mandates  R(;form  Act 
of  IttO.'i  recpdres.  at  2  IJ.S.C.  I.‘i32.  that 
agencies  prej)an!  an  assessment  of 
anticipat(ul  costs  and  benefits  before 
issuing  any  ride  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
goyernments,  in  the  aggregate,  or  by  the 
private  .sector,  of  SlOO  million  or  more 
(adjusted  annually  for  in(lation)  in  any 
one  year.  This  final  rule  will  have  no 
such  effect  on  State,  local,  and  tribal 
goyernments,  or  on  the  jirivate  sector. 

Catalog  of  Federal  Domestic  Assistance 

At  this  time  there  are  no  Catalog  of 
Federal  Domestic  A.ssistance  nnmhers 
and  titles  for  the  program  affected  by 
this  regulation,  (ialalog  of  Federal 
Domestic  Assistance  nnmhers  and  titles 
will  1)(!  obtained  when  the  program  is 
estahlishiul  on  the  Crants.gov  Web  site. 

.Signing  Authority 

The  Secretary  of  Veterans  Affairs,  or 
designee,  a|)proyed  this  document  and 
authorized  the  undersigned  to  sign  and 
submit  the  document  to  the  Office  of  the 
Federal  Register  for  jinhlication 
electronically  as  an  official  document  of 
the  Department  of  Vetiirans  Affairs.  John 
R.  (iingrich.  Chief  of  Staff,  Department 
of  Veterans  Affairs,  apjiroved  this 
document  on  January  23.  2013,  for 
imhlication. 

List  of  .Sulijects  in  38  (]FR  Part  (i4 

Administrative  practice  and 
jirocedure,  Di.sahility  benefits.  (Claims, 
Covernmimt  contracts,  (bant 
program.s — Jiealth.  (bant  programs — 
veterans.  Health  care.  Health  records. 
Reporting  and  recordkeeping 
reiiuireimmts.  Veterans. 

Dated:  Fiiliniarv  20.  2013. 

Kolierl  (;.  McFetridgo, 

Dimctor  (if  liai’iildlion  Policv  (nul 
Miiiuifianunil.  Office  ofOeneidl  (Counsel. 
Depiutiuenl  of  \  'elerons  Affairs. 

For  the  reasons  stated  in  the 
jireamhle.  VA  amends  38  CiFR  chajiter  1 
by  adding  part  ()4  to  read  as  follows: 


PART  64— GRANTS  FOR  THE  RURAL 
VETERANS  COORDINATION  PILOT 
(RVCP) 

(i4.0  Pm  |)()se  and  scope. 

()4.2  Delinilioiis. 

04.4  RVCI’  grants — giaunal. 

()4.li  I’ennissilih;  uses  ol  RV'CP  grants. 
li4.H  Notice  ol  l-'inids  Availaliilit y  (N()I*'A). 
1)4.10  Application. 

04.12  .Scoring  aiul  selection. 

04.14  RVCP  grant  agreement. 

04.10  Reporting. 

04.10  Recovery  ol  limds. 

Aiilhority:  :i0  II..S.C.  .501.  .52:1  iiole. 

§64.0  Purpose  and  scope. 

(aj  Piu'poso.  'file  Rural  Veterans 
Coordination  Pilot  (RV(]PJ  program 
inijilements  the  reiiuirements  of  .section 
.508  of  the  Caregivers  and  Veterans 
Omnibus  Health  .Services  Act  of  2010  to 
jirovide  grants  to  community-ha.sed 
organizations  and  local  and  .State 
government  entities  to  assi.st  veterans 
who  are  transitioning  from  military 
.service  to  civilian  life  in  rural  or 
underserved  communities  and  families 
of  such  veterans. 

(hj  Scope.  This  jiarl  applies  only  to 
till!  administration  of  the  RVCP,  unless 
specifically  ])rovid(!d  otherwise. 
(Aiilliorily:  :iH  II..S.C.  .501.  .52:i  note) 

§64.2  Definitions. 

For  the  purpo.se  of  this  part  and  any 
Notice  of  I'bmds  Availability  i.ssui'd 
under  this  part: 

A})})lic(int  means  an  eligible  entity 
that  submits  an  ap])lication  for  an  RV(iP 
grant  as  announced  in  a  Notice  of  f  unds 
Availability. 

(Jonnnunitv-hosed  oroonizalion 
means  a  group  that  represents  a 
community  or  a  significant  segment  of 
a  community  and  is  engaged  in  meeting 
community  needs. 

Hligihlc  entity  means  a  community- 
hased  organization  or  local  or  .State 
government  entity.  An  eligible  entity 
will  he  idimtified  as  the  legal  entity 
whose  em])loyer  identification  numher 
is  on  the  A])])lication  for  Fiideral 
Assistance  (.SF  424),  even  if  only  a 
])articular  comjjommt  of  the  broader 
entity  is  apjilying  for  the  RVCP  grant. 

Grantee  means  reci])ient  of  an  RVCP 
grant. 

Lintiteci  access  to  health  care  nuians 
residing  in  an  ariia  identified  by  the 
Health  Re.sources  and  .Services 
Administration  of  the  IJ..S.  Dejiartment 
of  Health  and  Human  .Services  as 
“medically  imderserved"  or  having  a 
“medically  underserved  jiopulation.” 

Uical  government  means  a  county, 
mimiciiiality,  city,  town,  townshij),  or 
regional  government  or  its  comjionents. 


Minority  group  member  nuians  an 
individual  who  is  Asian  American; 
filack:  His])anic;  Native  American 
(including  American  Indian,  Alaskan 
Native!,  and  Native  Hawaiian);  or 
Pacific-Islander  American. 

Notice  of  Funds  Availability  (NOI'^A) 
means  a  Notice  ])uhli.shed  by  VA  in  the 
Federal  Register  alerting  eligible 
entities  of  the  availability  of  RVtlP 
grants  and  containing  im])ortant 
information  about  the  RV(b^  grant 
apjilication  process  in  accordance  with 
§84.8. 

Participant  means  a  veteran  or  a 
member  of  a  veteran’s  family  who 
receives  services  for  which  an  RV(b’ 
grant  is  awarded. 

Rural  means  an  area  classified  as 
"rural”  by  the  U..S.  Census  Bureau. 

Rural  Veterans  Coordination  Pilot 
{RVCP]  refers  to  the  pilot  grant  program 
authorized  by  section  .508  of  the 
(iaregivers  and  Veterans  Omnibus 
Health  .Services  Act  of  201 0. 

State  government  means  any  of  the 
fifty  States  of  the  United  States,  the 
District  of  Columbia,  the 
(b)inmonwealth  of  Puerto  Rico,  any 
territory  or  ])o.ssession  of  the  United 
.States,  or  any  agency  or  instrumentality 
of  a  .State  government. 

Underseived  conmnmities  ari!  areas 
that  meet  one  or  more  of  the  following 
criteria: 

(1)  Have  a  high  projiortion  of  minoritv 
group  riipresentalion; 

(2)  Have  a  high  pro])ortion  of 
individuals  who  have  limited  acce.ss  to 
health  care:  or 

(3)  Havi!  no  active  duty  military 
installation  that  is  reasonably  accessible 
to  the  community. 

means  the  IJ..S.  Dejiartment  of 
Veterans  Affairs. 

Veteran  means  a  ])i!rson  who  served 
in  active  military,  naval,  or  air  .service, 
who  was  discharged  or  released  under 
conditions  other  than  dishonorable. 

Veteran  who  is  transitioning  from 
military  service  to  civilian  life  means  a 
veteran  who  is  sejiarating  from  active 
military,  naval,  or  air  .service  in  the 
Armed  Forces  to  return  to  life  as  a 
civilian  and  such  veteran’s  date  of 
discharge  or  release  from  active 
military,  naval,  or  air  .service  was  not 
more  than  2  years  prior  to  the  date  on 
which  the  RVCP  mant  was  awarded. 

\'eteran's  fainilv  means  tho.se 
individuals  who  reside  with  thi!  veteran 
in  the  veteran’s  primary  residence. 
These  individuals  include  a  ])arent,  a 
s])ouse.  a  child,  a  step-family  member, 
an  extended  family  member,  and 
individuals  who  resiile  in  the  home 
with  the  veteran  but  are  not  a  memh(!r 
of  the  family  of  the  veteran. 

(Aulliorilv:  :t8  11..S.C.  .501.  .52:5  iieto) 
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§64.4  RVCP  grants — general. 

(a)  VA  will  award  five;  RVCF  grants  to 
eligible  entities  as  defined  in  §(i4.2. 

(b)  An  (digible  entity  may  rcieeive  only 
one  RVCP  grant,  and  oidy  one  RVCP 
grant  will  be;  awarded  in  anv  one  pilot 
project  location  (scu;  §  84.1 2(a)(())). 

(c)  RVCP  grants  will  be  awardcul  for 

a  maxinunn  ])(!riod  of  2  years,  b(;ginning 
on  tb(!  date  on  which  the  RVCP  grants 
arc;  awarded.  Tbew  will  not  be;  extcauled 
or  renewable. 

(d)  A  grant(;e  will  not  be  r(;(inired  to 
provide  matching  fimds  as  a  condition 
of  receiving  an  RVCP  grant. 

(e)  No  participant  will  be  charged  a 
fee  for  servicc;s  provided  by  the  grantee 
or  be  rc;()nired  to  jjarticipate  in  other 
activities  sponsored  by  the  grantee  as  a 
condition  of  r(;ceiving  .servic(;s  for 
which  the  RVCP  grant  is  made. 
(Aulhority:  H8  ll.,S.(;.  .501.  .523  noli;) 

§64.6  Permissible  uses  of  RVCP  grants. 

(a)  Crantei;s  must  maximize;  the  use  of 
RVCP  grants  by  ensuring  that  at  lea.st  90 
])(;rcent  of  funds  awarded  arc;  nsc;cl  to 
j)rovicle  sc;rvic:c;s  clc;signc;cl  to  aid  in  the 
adjustment  to  cavilian  life  in  one  or 
more  of  the  following  areas: 

(1)  Incivdsiiig  coordination  ol  heedth 
care  and  benefits  for  veterans.  i']xamplc;s 
inc;lncli;.  but  arc;  not  limited  to. 
identifying  sources  of  c:ommnnity.  loc.al. 
State,  and  Federal  hc;alth  c;arc;  and 
bc;nefits:  obtaining  nec;c;ssarv 
applic:atic)ns  and  assisting  veterans  in 
the;  preparation  of  a])j)lic:ations  for  such 
c;arc;  and  benefits;  and  identifying  and 
eliminating  barric;rs  to  rc;c:eiving 
icic;ntific;cl  benefits. 

(2)  Increasing  availability  of  high 
qindity  medical  and  mental  health 
sendees.  Examj)lc;s  include,  but  are  not 
limited  to,  incri;asing  availability  of  or 
ac:c:c;ss  to  insurance  or  low-  or  no-c:c)st 
jjnblic  or  private  health  care;,  including 
out-j)atienl  care,  preventive  c;are, 
hospital  care,  nursing  home  c:are, 
rehabilitative  c:arc;.  c:asc;  management, 
respite  care,  and  home  c:arc;;  providing 
assistanc;e  in  accc;ssing  or  using 
telehealth  sc;rvicc;s:  transporting 
vetc;rans  to  meclic:al  fac:ilities  or 
transjiorting  mc;clic;al  or  mental  hc;alth 
providers  to  veterans;  and  jirovicling 
assistanc:c;  in  obtaining  nc;c:c;s.sary 
pharmac:c;ntic;als,  .snj)plic;s,  c;c]ni])mc;nt, 
clc;vic;c;s,  ap])lianc;es,  and  assistive 
tc;chnc)lc)gy. 

(3)  Providing  assistance  to  families  of 
transitioning  veterans.  Fxamplc;s 
include,  but  are  not  limited  to.  helping 
obtain  medic:al  insnranc;c;  for  family 
mc;mbc;rs;  helping  the;  family  obtain 
suitable  housing;  jnoviding  jc)h-sc;arc;h 
assistance;  or  removing  barriers  for 
family  members  si;c;king  employmcait; 


assi.sting  the  family  in  identifying  and 
a])])lying  to  apprc)])riate  sc:hc)ols  and/or 
child  c:are  programs;  seem  ing  lc;arning 
aids  snc:h  as  lc;xtbc)c)ks,  c:omi)ntc;rs  and 
laboratory  snpplic;s;  and  obtaining 
])c;rsc)nal  financial  and  lc;gal  servicc;s. 

(4)  Outreach  to  veterans  and  families. 
Examples  inc:lndc;,  but  arc;  not  limited 
to.  the  provision,  clc;vi;lc)j)mc;nt  or 
deployment  of  various  media  tools  (e.g., 
Internet.  tc;levisic)n.  radio,  fivers, 
po.sters,  c;lc:.),  ac:tivity  days,  ])rogram 
booths,  or  other  .stratc;gii;s  to  rc;ach 
transitioning  veterans  and  their  families 
in  the  targc;t  c:c)nnnnnitv  and  assi.st  them 
with  their  transition  from  military 
sc;rvic:e  to  c:ivilian  life.  Ontrc;ac:h  sc;rvicc;s 
may  he  prc)viclc;d  clirc;c:ttv  bv  the  RVCP 
grantee  or  the  grantc;c;  may  c;ngagc;  the; 
outreach  sc;rvic:es  of  another  c;ntitv  using 
RVCP  funds. 

(b)  Crantc;c;.s  may  use  u|)  to  10  percent 
of  the  RVCP  grant  for  indirc;c:t  c;osts.  i.e.. 
the  ex))c;n.ses  of  doing  hnsinciss  that  are 
not  rc;aclily  identific;d  with  a  particadar 
grant  but  arc;  nec:c;ssary  for  the  gc;neral 
opc;ratic)n  of  the  grantee  organization 
and  the  c:c)nclnct  of  ac.tivities  it  ])erfc)rms. 
(Aiilhoritv:  38  U..S.C;.  501. 523  noli;) 

§  64.8  Notice  of  Funds  Availability  (NOFA). 

When  fniicls  arc;  available;  for  RVCP 
grants.  VA  wilt  publish  a  NOh’A  in  the 
Federal  Riigister  and  in  Crants.gov 
[http-.Z/wu’w. grants.gov).  The  NOFA  will 
identify; 

(a)  'Fhe  loc:atic)n  for  obtaining  RVCP 
grant  applic:atic)ns,  inc;lncling  the 
sj)c;c;ific:  forms  that  will  be;  re;cpnrc;cl; 

(b)  'Fbe  date,  time;,  and  plac:c;  for 
submitting  c;omplc;ted  RVCP  grant 
ap|)lic:ations; 

(c;)  The  c;stimated  total  amount  of 
funds  available  and  the  maximnm  fnnds 
available  to  a  single  grantee; 

(cl)  The  minimnm  nnmbc;r  of  total 
points  and  points  per  c:ati;gc)rv  that  an 
applic.ant  must  rc;c;eive  to  be  c:onsiderc;cl 
for  a  grant  and  information  ri;garding 
the  .scioring  ]n'oc:c;.ss; 

(e)  Any  timeframes  and  manner  for 
payments  nnclc;r  the  RVCP  grant;  and 

(n  Other  information  nc;c:c;s.sary  for  the 
RVCP  grant  a|)plic:atic)n  prc)c:c;ss.  as 
determined  by  VA,  inc:lncling  c:c)ntac:t 
information  for  the  c)ffic:c;  that  will 
ovc;rsc;e  the  RVCP  within  VA. 

(Aiilliorily:  38  501. 523  noli;) 

§64.10  Application. 

(a)  'Fo  a])])!)'  for  an  RVCP  grant, 
eligible  c;ntitic;s  must  submit  to  VA  a 
c;om])lc;tc;  applic;atic)n  pac.kage. 
A|)plic:atic)ns  will  be  ac:c:ej)tecl  only 
through  Crants.gov  (http:// 

WWW. grants.gov). 

(h)  A  c:om|)letc;  RVCP  grant 
ap])lic:atic)n  i)ac:kage  inc:lncles  the 
following; 


(1)  A  dc;sc:riptic)n  of  the  .servic:c;s  to  be 
])rovidc;cl  and  which  of  the  permissible 
uses  for  RVCP  grants  c)utlinc;d  in 
§()4.()(a)  the  servic:c;s  arc;  intended  to 
fidfill. 

(2)  A  ciesc.ription,  with  snpjiorting 
cloc;nmc;ntation.  of  the  nc;c;cl  for  the 
|)ropc).sc;ci  projc;c:t  in  the;  ])ro])osecl 
lc)c:atic)n,  inc:lncling  an  c;slimatc;,  with 
supporting  doc:nmc;ntation,  of  the 
nnmb(;r  of  vc;tc;rans  and  familii;s  that 
will  be  provided  .sc;rvic:c;s  by  the 
applic;ant. 

(3)  A  clesc;riptic)n.  with  supporting 
clc)c:nmc;ntatic)n,  of  how  the  propc)sc;cl 
prc)jc;c:t  lc)c:atic)n  cpialificis  as  a  rural  or  an 
unclerserved  cioinmnnity,  as  defined  in 
this  part. 

(4)  Doc;nmentation  evidencing  the 
applic:ant's  exj)eric;nce  in  jiroviding  the 
propo.sed  services,  partic;idarly  to 
vc;ti;rans  and  their  families. 

(.5)  Evidenc:e  of  a  c:lear.  realistic:,  and 
measnrahle  program  of  self-evaluation 
and  monitoring.  inc:lncling  a 
cloc;nmentc;cl  c;onnnitment  to  rc;mc;diatc; 
any  identified  nonc;omplianc:e. 

(ti)  Doc:nmc;ntation  of  the  abilitv  of  the 
a])j)lic:ant  to  admini.ster  the  ])rc)jc;c;t, 
inc:hicling  plans  to: 

(i)  Continnonslv  as.sess  and  acla])t  to 
the  needs  of  partic:ipants  for  .sc;rvic:c;s 
under  the  RVCP  grant: 

(ii)  Coordinate  and  c:n.stc)mizc;  the 
jjrovision  of  sc;rvic:es  to  the  idc;ntific;cl 
needs  of  the  partic;i])ants; 

(iii)  C.omply  with  and  implc;mc;nt  the 
ri;cpnrc;ments  of  this  ])art  thronghoni  the 
term  of  the  RVCP  grant:  and 

(iv)  (iompletc;  and  snhmit  timely 
reports  of  RVCP  grant  ac:tivitic;s. 

(7)  A  clc;sc:riplic)n  of  anv  assistanc;c; 
rec;c;ivc;cl  from  or  any  c:c)nsnltatic)ns  with 
VA  or  Veterans  Servic;c;  Organizations  in 
the  development  of  the;  proposal  being 
snbmiltc;d. 

(8)  Any  additional  information 
dc;c;mc;cl  appropriate  bv  VA  and  .set  forth 
in  the  NOFA. 

(Aulhorily;  38  U.S.C.  501.  523  noli;) 

(The  (Office  of  Management  and 
Budget  has  approved  the  information 
c:ollec:tic)n  provisions  in  this  sc;c:tic)n 
under  control  nnmbc;rs  4()4(M)()()3, 
4()4()-0()()4,  4()40-()()()(i.  4()40-()0()7. 
4()4()-()0()«.  4()4()-()()()!).  and  4040- 
0010.) 

§64.12  Scoring  and  selection. 

(a)  Scoring.  VA  will  .sc.orc;  only 
c:c)mplc;tc;  ap])lic:ations  rc;c:c;ivc;cl  from 
c;ligiblc;  entiticis  by  the  c;stahlishc;cl 
deadline.  Applic:atic)ns  will  be  sc:orc;cl 
using  the  following  c;ritc;ria: 

(1)  Packgroand.  organizatiomd 
historv,  qualifications,  and  past 
performance  (maximnm  10  points}. 
Applic:ant  dc)c:nments  a  relevant  historv 
of  snc:cessfnlly  providing  the  type  of 
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services  j)r()|)osed  in  the  RVd’  grant 
application.  ])articularly  in  the  location 
it  j)lans  to  serve  and/or  to  veterans  and 
their  families. 

(2)  .Veer/  for  pilot  i)roio(:t  (nnixinnim 
10  points).  Ap|)licant  demonstrates  the 
ikhmI  for  the  pilot  proj(!Cl  among 
veterans  and  their  famili(!.s  in  the 
jnoposed  project  location,  and  provides 
(!vidence  of  the  applicant’s 
understanding  of  the  nnitiue  ikuuIs  of 
veterans  and  their  families  in  the 
location  to  he  served. 

(3)  Pilot  projoct  concept,  innovation, 
and  abilitv  to  moat  \V\'.s-  ohjactivas 
(inaxinnnn  40  points).  Ap])lication 
shows  appropriate  concept,  size,  and 
.scoj)e  of  the  project:  provides  realistic 
estimates  of  time,  staffing,  and  material 
needs  to  implement  the  j)roject:  and 
details  the  project’s  ability  to  enhance 
the  overall  services  j)rovided,  while 
|)resenting  realistic  plans  to  niduce 
dnpl  ication  of  h(!nefits  and  .scu  vices 
already  in  place.  Application  must 
descril)e  a  comprehensive  and  well- 
dev(!lop(*d  plan  to  nuu’t  om;  or  more  of 
the  permissihle  n.ses  set  out  in  tjtH.ti. 

(4)  Piiot  projact  avaiaation  and 
monitoring  linaxinnnn  10  points).  .Sdf- 
(walnation  and  monitoring  strattigy 
provided  in  application  is  reasonahh; 
and  (!xpect(!d  to  meet  recinirements  of 
<i(14.1()(h)(5). 

(.'))  Organ i'/.atiomd  financas 
linaxinnnn  10  points).  Ajjplicant 
provid(!s  documentation  tliat  it  is 
ilnancially  stable,  has  not  defaulted  on 
financial  obligations,  has  ade(|uat(! 
financial  and  operational  controls  in 
jilace  to  a.ssure  the  proper  n.se  of  RVCll’ 
grants,  and  jiresents  a  jilan  for  using 
RVflP  grants  that  is  cost  effective  and 
efficient. 

(ti)  I’ilot  projact  location  (maxinmin 
20  points).  Applicant  documents  how 
the  proposed  project  location  meets  the 
definition  of  rural  or  underserved 
communities  in  this  jiart. 

(h)  Salaction  of grantaas.  All  coinjilete 
ap])lication.s  will  he  scored  using  the 
criteria  in  paragrajih  (a)  and  ranked  in 
order  from  highest  to  lowest  total  si;ore. 
VA  will  rank  all  ap])lications  that 
receive  at  least  the  minimum  number  of 
points  indicated  in  the  NOFA.  VA  will 
award  one  RV(3’  grant  to  the  highe.st 
scoring  ap|)lication.  V'A  will  award 
RY('.l^  grants  to  each  successive 
a|)])lication.  ranked  hv  total  score, 
provided  the  applicant  has  not  been 
awarded  an  RVC’.P  grant  for  a  higher 
scoring  application  and  the  projiosed 
project  is  not  in  the  same  project 
location  as  any  jirevionsly  awarded 
RV(3^  grant. 

(Aiilliorilv:  38  II..S.(].  .501.  .523  note) 


§  64.1 4  RVCP  grant  agreement. 

(a)  VA  will  draft  an  RVdf  grant 
agreement  to  he  executed  by  V^A  and  the 
grantee. 

(h)  The  RVCP  grant  agreement  will 
provide  that  the  grantee  agnies  to: 

(1)  Operate  the  proj(!ct  in  accordance 
with  this  ])art  and  the  terms  of  tiie 
agreement: 

(2)  Abide  by  the  following  additional 
recpurements: 

(i)  (]ommnnity-l)ased  organizations 
are  subject  to  the  Uniform 
Ailministrative  Reciuirements  for  Crants 
and  Agreements  with  Institutions  of 
Higher  Education,  Hospitals,  and  Other 
Non-Profit  Organizations  under  .38  (IFR 
part  4t).  as  well  as  to  OMH  (arcular  A- 
122.  (k)st  Principles  for  Non-Profit 
Organizations,  codified  at  2  CFR  jiart 
230,  and  2  C^FR  parts  2.5  and  170.  if 
applicable. 

(ii)  Local  and  State;  government 
entities  are  subject  to  the  Uniform 
Administrative  R(;(]uir(;nu;nts  for  Crants 
and  Cooperative  Agreements  to  .State 
and  Local  Cov(;rnm(;nt.s  under  38  (3’R 
part  43.  as  w(;ll  as  to  OMU  Circular  A- 
87.  Cost  Princi])les  for  .State.  Loe;aL  and 
Indian  Tribal  Covernments,  and  2  CFR 
])art.s  2.5  and  170.  if  a])])lical)le. 

(3)  ('.omply  with  such  oth(;r  t(;rms  and 
conditions,  including  recordk(;ej)ing 
and  rejeorts  for  i)roj(;ct  monitoring  and 
(;valuation  purposes,  as  VA  mav 
establish  for  purpo.ses  of  carrying  out 
the  RVCP  in  an  (;ffectiv(;  and  efficient 
manner  and  as  de.scrihed  in  the  NOf’A: 
and 

(4)  Provide  anv  necessary  additional 
information  that  is  r(;(]nesti;d  hv  VA  in 
the  manner  and  timeframe  s])(;cified  hv 
VA. 

(Authority:  38  ll..S.(;.  501. 523  note) 

§64.16  Reporting. 

(a)  Qaartarly  reports.  All  grant(;es 
must  submit  to  VA  (|uarterly  rei)ort.s 
based  on  the  Federal  fi.scal  yttar.  which 
include  the  following  information: 

(1)  Record  of  time  and  resources 
(;x])ended  in  outreach  activities,  and  the 
methods  us(;d: 

(2)  3’he  nundter  of  partici|)ants  served, 
including  demogra|)hic.s  of  this 
po|)ulation: 

(3)  Types  of  assistance  jirovided: 

(4)  A  full  accounting  of  RV(]P  grant 
funds  r(;ceiveil  from  VA  and  n.si;d  or 
unn.sed  iluring  tin;  iiuarter:  and 

(.5)  Results  of  routine  monitoring  and 
any  project  variations. 

(h)  Sahinission  of  reports.  Reports 
must  ht;  submitted  to  VA  no  later  than 
1.5  calendar  days  after  the  close  of  each 
f’ederal  fiscal  (juarter. 

(c)  Additional  rajiorts.  VA  may 
re()U(;.st  additional  reports  to  allow  VA 


to  fully  assess  project  accountability  and 
effectiveness. 

(Aulhorily;  38  U..S.(;.  501,  523  iiolu) 

§64.18  Recovery  of  funds. 

(a)  Pacovaiy  of  funds.  VA  may 
t(;nninate  a  grant  agr(;ement  with  any 
RVCP  grantee  that  does  not  com])ly  with 
the  terms  of  the  RVCP  agreem(;nt.  VA 
mav  recov(;r  from  the  grantee  anv  funds 
that  are  not  used  in  accordance  with  a 
RVCP  grant  agr(;em(;nt.  If  \L\  decides  to 
r(;cover  funds.  VA  will  issue  to  the 
grantee  a  notice;  of  intent  to  r(;cover 
RVCP  grant  funds,  and  the;  grantee  will 
then  have  30  days  beginning  from  the 
date  of  the  notic:e  to  submit 
dot:umentation  demonstrating  why  the 
RV(3^  grant  funds  .should  not  he; 
re;e:e)\’ere;el.  If  the  RVCd^  grantee  de)e;.s  ne)t 
responel  e)r  if  the;  grante;e;  re;.spe)nel.s  hut 
VA  eletennine;.s  the  ele)e:umentatie)n  is 
insuffie:ient  te;  estahli.sh  e;e)mpliance;,  VA 
will  make  a  final  ele;te;rmin<ilion  <»s  te) 
whe;the;r  ae:tion  to  ree;e)ve;r  the  RVCP 
grant  funels  will  he  t.iken. 

(h)  I^rohihition  of  farther  grants.  When 
VA  ele;te;rmine;.s  iie;tie)n  will  he;  take;n  te; 
re;e:e)ve;r  grant  funels  from  a  grantee,  the; 
granle;e;  will  he;  ])re)hihiteel  freem 
re;e:e;iving  any  furthe;r  RV(]P  gr.mt  funels 
lor  the;  eluration  e)f  the;  pile)t  preegram. 

{.■\iillu)rily:  38  ll..S.(l.  501.  523  noli-) 

|l'l<  Due.  2e)i:t-e)4277  2-22-\\\:  8:45  anil 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

42  CFR  Part  70 

[Docket  No.  CDC-2012-0016] 

RiN  0920-AA22 

Control  of  Communicable  Diseases: 
Interstate;  Scope  and  Definitions 

agency:  Centers  fe)r  Di.sease  Ceintre;!  anel 
Pre;ve;nlie)n  (HH.S/CD(’),  De;partment  of 
He;<ilth  anel  Human  .Se;rvie;e;s  (HITS). 
ACTION:  Ce)nfirmiitie)n  of  effe;e:tive;  ehite;  eif 
Hire;e;t  Final  Rule. 


SUMMARY:  The;  Ce;nte;rs  feir  Dise;a.se; 
Cemtreil  anel  Preventiein  (CDC)  within 
the;  De;])artment  eif  Health  anel  Human 
.Se;rvie;e;s  (llll.S)  is  puhlishing  this 
ele)e:ume;nt  tei  c:e)niirm  the;  e;ife;e:tive;  elate 
eif  the;  Dire;e:t  Final  Rule  (DFR), 

])ul)lishe;el  ein  De;e:e;mhe;r  20,  2012  (77  f’R 
7.5880). 

DATES:  ’file;  Diree:!  l-’inal  Rule  ])uhlishe;el 
at  77  FR  75880.  De;e;eanhe;r  20.  2012, 
he;e;e)me;.s  e;ffe;c;tive;  on  Fehruary  25.  2013. 
FOR  FURTHER  INFORMATION  CONTACT:  l-eir 
e|ue;.stie)ns  ce)nce;rning  this  neitice:  A.shl(;y 
A.  Marre)ne,  JD,  fA;nte;r.s  feir  Disease 
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(lonlrol  and  Prevention,  l(j()()  Clifton 
Road  NR.,  Mail.stoj)  R— 03.  Atlanta, 
(aiorgia  30333;  tele])hone  404-49}5- 
1000. 

SUPPLEMENTARY  INFORMATION:  On 
D(H:eml)(!r  2().  2012,  HftS/CDC. 
published  a  Dinu:!  Final  Role  (IIRR) 
amending  42  CRR  part  70  to  update  the 
.S(:o])e  and  Definitions  for  that  ])art  (77 
RR  7.')880).  On  the  same  date.  HIKS/CDC 
simnltaneonsly  ])nt)lished  a  (:om])anion 
Notice  of  Proposed  Rnlemaking  (NPRM) 
that  pro|)o,s(!(i  identic:al  updates  to  the 
Scope  and  Definitions  (77  RR  7,1030).  In 
both  documents,  1IHS/CD(]  indicated 
that  if  we  did  not  r(!C(!ive  any  significant 
adverse  comments  on  the  direct  final 
ride  hy  January  2.1,  2013,  we  would 
publish  a  document  in  the  Federal 
Register  withdrawing  the  NPRM  and 
confirming  the  effective  date  of  the 
direct  final  rule  within  30  days  after  the 
end  of  the  comment  period.  HHS/CDC 
received  one  public  comment  that  was 
not  a  significant,  adverse  comment,  but 
rather,  was  in  support  of  the  conijianion 
NPRM.  Because  DflS/CDC  did  not 
receive  any  significant  adver.se 
comments  to  tlie  NPRM  within  the 
.s|)ecified  comment  period,  we  have 
])nblished  a  document  to  withdraw  the 
NPRM  in  this  issue  of  the  Federal 
Register.  Therefore,  consistent  with  the 
Direct  Final  Rule,  the  amendments  to  42 
CRR  ])art  70  hecome  effective  on 
Fehrnary  2.1.  2013  (77  RR  71880). 

Hated:  L’etiriiarv  13.  2013. 

Kathleen  Seheliiis, 

SacicUiry,  Dapartnianl  ofllcdlth  ami  llaman 
Saivicas. 

|M<  Doc.  2(n;i-()4i:i7  ImUkI  2-22-1:1:  am| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

42  CFR  Part  71 

[Docket  No.  CDC-2012-0017] 

RIN  0920-AA12 

Control  of  Communicable  Diseases: 
Foreign;  Scope  and  Definitions 

AGENCY:  Centers  for  Di.sease  (ionirol  and 
Prevention  (HHS/CDC).  Department  of 
Health  and  Unman  Services  (HHS). 
ACTION:  (Confirmation  of  effective  date  of 
direct  final  rule. 

SUMMARY:  The  ("enters  for  Disease 
Control  and  Prevention  (C.IXC)  within 
the  Deiiartment  of  Health  and  Human 
.Services  (HH.S)  is  iiublishing  this 
document  to  confirm  the  effective  date 
of  the  Direct  Final  Ride  (DFR), 
published  on  Decemher  28.  2012  (77  FR 
71939). 


DATES:  The  Direct  Final  Rule  published 
at  77  FR  71939,  December,  20.  2012, 
beciomes  effective  on  February  21,  2013. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
ipiestions  concerning  this  notice:  Ashley 
A.  Marrone,  JD,  Centers  for  Di.sease 
(Control  and  Prevention.  1000  (Clifton 
Road.  NR..  Mail.stop  R-03,  Atlanta. 
Ceorgia  30333;  telejihone  404-498- 
1000. 

SUPPLEMENTARY  INFORMATION:  On 
Decemher  20.  2012,  HH.S/(CD(C 
published  a  Direct  Final  Ride  (DFR) 
amending  42  (Cf’R  part  71  to  update  the 
.Sco])e  and  Definitions  for  that  part  (77 
FR  71881).  On  the  same  dale.  HH.S/(CD(C 
simnltaneonsly  [mblished  a  companion 
Notice  of  Pro])osed  Rnlemaking  (NPRM) 
that  proposed  identical  updates  to  the 
.Sc:ope  and  Definitions  (77  FR  71939).  In 
both  docnments,  HHS/CD(C  indicated 
that  if  we  did  not  receive  any  significant 
adverse  comments  on  the  direct  final 
rule  by  jannary  21,  2013,  we  would 
])nbli.sh  a  document  in  the  Federal 
Register  withdrawing  the  NPRM  and 
confirming  the  effective  date  of  the 
direct  final  rule  within  30  days  after  the 
end  of  the  comment  period.  HH.S/(CD(C 
received  two  comments  to  the 
companion  NPRM.  One  comment 
])erlained  to  food  .safety  that  raised 
i.ssiies  unrelated  to  the  companion 
NPRM  and  a])pear,s  to  have  been 
submitted  in  error.  The  .second 
comment  was  a  general  comment  on 
immigration  and  was  outside  the  scojie 
of  this  rnlemaking.  HH.S/(CD(C  did  not 
consider  this  comment  to  be  a 
significant,  adverse  comment  because  it 
did  not  raise  any  issues  that  were 
relevant  to  the  snhject  matter  nniler 
consideration.  Because  HH.S/CDC  did 
not  receive  any  relevant  significant 
adverse  comments  within  the  sjjecified 
comment  period,  we  have  iniblished  a 
notice  to  withdrawal  the  NPRM  in  this 
i.ssne  of  the  Federal  Register.  Therefore, 
consistent  with  the  Direct  l’’inal  Ride  the 
amendments  to  42  (iFR  part  71  become 
effective  on  Febrnarv  21,  2013  (77  FR 
71881). 

Dated:  Iddiruary  13,2013. 

Kathleen  Seheliiis, 

S(‘(:r<}l(ir\'.  Dafxivlmoal  of  I  laallh  ami  IlaiiKm 
Sarviros. 

H'K  Doc.  2(n:t-(l4l3(i  I'iled  2-22-13:  K:4.'‘)  am| 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MB  Docket  No.  12-225;  RM-11668;  DA  13- 
92] 

Radio  Broadcasting  Services; 

Greenup,  IL 

AGENCY:  Federal  (lonnnnnications 
(iommi.ssion. 

ACTION:  f’inal  ride. 

SUMMARY:  In  this  document  the  Audio 
Division,  at  the  reqne.st  of  W^ord  Power, 
Inc.,  allots  a  first  local  service  to 
(heennp,  Illinois,  and  reserves  (Channel 
*23()A  at  (heennj)  for  noncommercial 
educational  u.se.  A  staff  engineering 
analysis  confirms  that  Channel  *23()A  at 
(ireennj)  would  provide  a  first  and/or 
.second  NCR  radio  .service  to  07.1 
percent  (21,149  persons)  of  the  total 
population  of  31,338  persons.  Channel 
*23()A  can  be  allotted  to  Creenup 
consistent  with  the  distance  separation 
reiiniremenls  of  .Section  73.207  of  the 
Commi.ssion’s  rules  with  a  site 
restriction  4.0  kilometers  (2.9  miles) 
.southwest  of  the  community.  The 
reference  coordinates  for  (ihannel 
*230A  are  39-12-38  NR  and  88-11-11 
\VR. 

DATES:  Rffective  March  11.  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rolanda  F.  Smith,  Media  Bureau,  (202) 
418-2700. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synojisis  of  the  (Commission’s  lloport 
and  Ordar.  adopted  Jannary  24,  2013, 
and  relea.sed  January  21.  2013.  The  fnJl 
text  of  this  Commission  decision  is 
avaiJabJe  for  inspection  and  copying 
during  normaJ  business  Jioiirs  in  the 
FCC’s  Reference  Information  Center  at 
Portals  II,  CY-A217,  441  TwelftJi  Street 
.S\V.,  Washington,  DC  20114.  This 
document  may  also  he  purchased  from 
the  (Commis.sion's  duplicating 
contractors.  Be.st  Copy  and  Printing. 

Inc..  441  12th  Street  S\V.,  Room  CY- 
13402,  Washington,  DC  20114.  telephone 
1-800-378-3100  or  via  email 
w'ww.BdPIWHILcoin.  This  document 
does  not  contain  proposed  information 
collection  reiiuirements  subject  to  the 
Pajierwork  Reduction  Act  of  1991. 
Pnhlic  Raw  104-13.  The  (Commission 
will  send  a  copv  of  this  Haport  and 
Ordar  in  a  report  to  he  sent  to  (Congress 
and  the  Covernment  Accountahilitv 
Office  ])nrsnanl  to  the  (Congressional 
Review  Ai;t.  .see  1  l).S.(C.  801  (a)(l  )(AJ. 

Rist  of  Subjects  in  47  (CFR  Part  73 
Radio,  Radio  broadcasting. 
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i'(Ml(;ral  ('.oniiniinications  (Commission. 

Nay.if'a  Sawoz. 

Assistant  (ihinf.  Ainlio  Division.  Madia 
Itnri'an. 

For  the  rea.sons  di.scus.sed  in  tlie 
])r(!aiul)le.  the  Federal  (Coinnuinications 
(Comini.ssion  amends  47  (CFR  part  73  as 
Ibllows: 

PART  73— RADIO  BROADCAST 
SERVICES 

■  1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Aiilhoritv:  47  II..S.(;.  1.'j4.  303.  334.  330  amt 
330. 

§73.202  [Amended] 

■  2.  Section  73.202(1)).  the  Table  of  FM 
Allotments  under  Illinois,  is  amemled 
by  adding  (h-eenuj).  (Channel  *23()A. 

II  R  1)«k;.  Filed  2-33-1  :i:  H:4.3  am| 

BILLING  CODE  6712-01-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 


government  in  collecting  the 
information  hv  .S()4.0()0. 

DATES:  Effnctivn  f/o/e;This  final  rule  is 
effective  Fehrnary  2.5.  2013.  Patitions  for 
roconsidorotion:  Petitions  for 
reconsideration  of  this  final  rule  must 
he  received  not  later  than  April  11, 

2013. 

ADDRESSES:  Any  ])etitions  for 
reconsideration  should  refer  to  the 
docket  luunher  of  this  document  and  he 
submitted  to:  Administrator.  National 
Highway  Traffic  Safety  Administration. 
1200  New  jer.sev  Avenue  .SE..  West 
Ihiilding,  (Cround  Floor,  Doi;kel  Room 
W12-140.  Washington.  DC  20.500. 

FOR  FURTHER  INFORMATION  CONTACT: 
(Carlita  Ballard.  Office  of  International 
Policy,  Fuel  Ei:onomy  and  (Consumer 
Programs,  NHT.SA,  1200  New  jersey 
Avenue  .SE..  Wa.shington,  D(C  20.500.  by 
electronic  mail  to 

CAirUto.BuIUmi@dot.aov.  Ms.  Ballard's 
telephone  number  is  (202)  3()0-.5222. 
Her  fax  number  is  (202)  403-2000. 
SUPPLEMENTARY  INFORMATION: 

I.  Bac:kground 


(1)  kssuers  of  motor  vehicle  insurance 
policies  whose  total  |)reminm.s  account 
for  1  percent  or  more  of  the  total 
premiums  of  motor  vehicle  insurance 
issued  within  the  United  .States: 

(2)  i.ssuers  of  motor  vehicle  insurance 
policies  whose  premiums  account  for  10 
percent  or  more  of  total  premiums 
written  within  any  one  state:  and 

(3)  rental  and  leasing  companies  with 
a  Beet  of  20  or  more  vehicles  not 
covered  by  theft  insurance  policies 
issued  by  insurers  of  motor  vehicles, 
other  than  any  governmental  entity. 

This  final  rule  repeals  Part  .544 
because  49  U.S.C.  33112,  which  gives 
the  agency  the  authority  to  recpiire 
insurers  to  submit  information  about 
motor  vehicle  thefts,  was  repealed  by 
Mariah's  Act.'  Ajjart  from  49  IL.S.C,. 

331 12.  the  agency  does  not  have  any 
statutorv  authoritv  on  which  it  could 
rely  to  recpiire  insurers  to  submit  the 
information  recjuired  under  Part  544. 
NHT.SA  has  the  authority  under  49 
II..S.(].  32303,  InsurnncH  Inforiuution.  to 
recpiire  insurers  to  submit  ac:c:iclent 
c:laim  information  about  phvsic:al 
damage,  rejiair  c;osts,  and  personal 
injurv  hut  that  statute  does  not  provide 
the  agenc:v  with  the  authority  to  c:ollec:t 
information  from  insurers  about  motor 
vehic:le  thefts.  Furthermore!.  49  l)..S.(;. 
33102.  Thoft  Piv.vontion  Standard  for 
lU}i,h  Theft  Linas.  statcLs  that  NHT.SA’s 
gc!neral  authority  to  issue  theft 
|)revention  standards  docis  not  authorize 
thc!  agenc:v  to  recpiire  anv  per.son  to  keep 
rec:c)rcls  or  make  re])orts  relatcul  to  motor 
vehic:le  thefts  unle.ss  the  agenc:y  has 
c!xpress  statutory  authoritv  to  do  so. 
NHT.SA  has  statutory  authority  to  i.ssue 
motor  vehic:le  safety  standards.  rc!c:all 
clefc!c:tive  and  nonc;ompliant  vc!hic;lc!.s, 
ensure  that  im])C)rted  vc!hic;le.s  c:omply 
with  Federal  motor  vehicle  safety 
standards,  issue  bumpcir  standards, 
prevemt  odometer  fraud,  issue  fuel 
c!c:onc)my  standards  and  issue  theft 
prcivcMition  standards.  None:  of  the 
statutory  provisions  that  authorize:  those 
ac:tivitic!s  give  NHTSA  the  authority  to 
c;c)ntinuc:  to  rc:cpiirc:  insurers  to  submit 
information  about  motor  vc:hic;lc:  thefts. 
Bc:c;ausc:  thc:  statute  authorizing  NHT.SA 
to  rc:cpiirc:  insurc:rs  to  re])ort  information 
about  motor  vc:hic;lc:  thefts  has  l)c:c:n 
rc:])c:alc:cl  and  the  agc:nc:y  clc)c:s  not  have 
any  other  basis  to  rc:cpnrc:  insurc:rs  to 
submit  this  information,  we  arc:  issuing 
this  final  rule  to  rc:pc:al  Part  544. 

The:  c:ffc:c:tlvc:  date  of  this  final  rule:  is 
thc:  date:  of  j)ul)lic:ation.  However.  Part 
544  c;c:a.sc:cl  to  he  c:nfc)rc:c:at)lc:  on  Ocitoher 
1, 2012,  thc:  c:ffc:c:tive  date  of  thc: 
provision  in  Mariah’s  Ac;t  removing  thc: 
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49  CFR  Part  544 

[Docket  No.  NHTSA-201 3-0024] 

Insurer  Reporting  Requirements 

AGENCY:  National  Highway  Traffic; 

.Safc:tv  Administration  (NHT.SA). 
l)c:i)artnient  of  Transportation  (DOT). 
ACTION:  Final  rule:. 

SUMMARY:  This  final  rule:  rc:pi:al.s 
NH  r.SA’s  riigulation  rc:cpiiring  motor 
vc:hic;lc:  insurers  to  submit  information 
on  the  number  ol  thefts  and  rc:c:overic:s 
of  insurc:cl  vehic:lc:.s  and  ac;tic)ns  takc:n  by 
the  insure:!'  to  clc:ter  or  rc:duc:c:  motor 
vc:hic:lc:  theft.  NHT.SA  is  rc:pealing  this 
rc:gulation  l)c:c;au.sc:  thc:  agc:nc:y's  only 
available  statutory  authority  to  rc:cpiirc: 
insurers  to  submit  this  information  was 
rc:nic)vc:cl  by  thc:  Motor  Vc:hic:lc:  and 
Highway  .Safety  Im|)rc)vc:mc:nt  Act  of 
2012  (Mariah's  Ac;t)  (inc;ori)oratc:cl  into 
thc:  Moving  /\hc:acl  for  Prc)grc!ss  in  thc: 

21.st  (;c:ntury  Ac:t  (MAP-21)).  (hvc:n  that 
NHT.SA  no  longer  has  thc:  authoritv  to 
rc!cpiirc:  in.surc:r.s  to  submit  this 
information  and  thus  has  no  cli.sc:rc:tion 
to  take:  any  ac:tic)n  othc:r  than  rc:.sc:inding 
thc:  rc:gulation.  thc:  agc:nc;y  did  not  issue: 
a  notic;c:  of  prc)])c).sc:cl  rulemaking 
(NPRM)  prior  to  this  final  rule.  Under 
tho.se:  c:irc:unistanc:c:s.  public  c:onimc:nt  to 
thc:  rulemaking  is  unnec;c:.ssary. 

Thc:  rc:i)c:al  of  the:  authoritv  to 
maintain  and  c:nforc:e  the  insurc:r 
rc:pc)rting  rc:cpiirc:ments  rc:chic:c:cl  the 
pajierwork  hurdc:n  on  thc:  ]mhlic  hv 
13.375  hours  and  reduc:ed  the  c:ost  to  thc: 


Pursuant  to  49  II..S.U.  331  12.  Insurer 
Reports  and  Information.  NH  T.SA 
issuc:cl  a  rc:gulation  rc:cpiiring  c:c:rtain 
|)a.ssc:ngc:r  motor  vc:hic;lc:  insurers  to  file: 
an  annual  rc!|)c)rl  with  thc:  agc:nc;y.  liac:!) 
insure:!'  is  rc:cpiirc:cl  to  report  information 
about  thc:fts  and  rc:c;c)vc:ric:s  of  motor 
vc:hiclc:.s,  thc:  rating  rulc:s  usc:cl  by  thc: 
insure:!'  to  c:stal)lish  prc:niiuni,s  for 
e:c)mi)i'c:hc:nsive  c;ovc:ragc:.  thc:  ac:tions 
takc:n  hv  thc:  insurc:r  to  rc:clucc:  .suc:h 
prc:mium.s,  and  thc:  ac;tic)ns  taken  by  thc: 
insure:!'  to  i'c:duc:e  or  cletc:r  theft.  This 
statute  also  givc:.s  NHT.SA  the  disc  rcition 
to  exc:m])t  small  in.surc:rs  from  thc: 
rc:porting  rc:cpiirc:mc:nts  if  thc:  agency 
finds  that  suc;h  an  exemption  will  not 
signific:antly  affc:c:t  thc:  validity  or 
u.sefulnc:.ss  of  the  information  in  thc: 
rc:ports,  either  nationally  or  on  a  state- 
bv-state  basis. 

In  order  to  c:arrv  out  49  II..S.(^  33112, 
NHT.SA  prc)mulgatc:cl  4‘)  ('.FR  part  544. 
Insurer  Beportina  lUujnirements.  whic.h 
rc:cpiirc:.s  insurc:r.s  to  submit  information 
about  thc:  make,  model,  and  yc:ar  of  all 
vc:hie;lc:  thc!ft.s,  thc:  make:,  mode:!,  and 
vc:ar  of  all  vc:hic:lc!  rc:c;c)vc:ric:.s.  whc:thc:r 
thc:  vc:hic;lc:  was  rc:c:ovc:rc:cl  in  whole  or 
in  part,  thc:  dollar  amount  of  the 
in.surc:r’s  c:laim.s  paid  out  due  to  lhc:ft, 
thc:  rating  rulc:s  used  by  thc:  insurc:r  to 
c:.stal)li.sh  premiums  for  c:omprc:hc:n.sivc: 
c:c)vc:ragc:,  the:  ac;tion.s  take:!!  by  thc: 
insure:!'  to  rc:ch!c:c:  suc;h  p!'c:miu!!i.s,  ;!!icl 
thc:  i!ctions  tcckc:!!  by  thc:  insurer  to 
!'c:ch!c;e  or  dc:tc:!'  theft.  Thc:  followicig 
insi!rc:r.s  arc:  .sul)jc:c;t  to  thc:  reporticig 
rc:cp!i!'c:mc:nts; 


12624 


Federal  Register/ Vol.  78,  No.  37 /Monday,  February  25,  201 3 /Rules  and  Regulations 


agency’s  autliority  to  re(|iiire  insurers  to 
submit  this  inibrniation. 

II.  Public  (ioiument 

NirrS/\  did  not  issue  an  NPRM  |)rior 
to  this  final  rule.  While  the 
Administrative  Procedure  Act  nujuires 
that  agencies  j)ul)lish  a  general  NPRM  in 
the  Federal  Register  prior  to  issuing  a 
final  rnh;,  an  agency  is  not  iHujuired  to 
|)nblish  an  NPRM  if  the  agency  is  able 
to  make  and  makes  a  good  cause  finding 
that  notice  and  public  comment  is 
“impracticabh!.  nnneccissary,  or  contrary 
to  the  ])nhlic  interest.”  -  Because 
NHTSA  no  longer  has  the  authority  to 
nupure  insurers  to  submit  information 
on  thefts  uiuler  Part  544.  we  cannot 
enforce  those  provisions  and  must 
re])eal  them.  Given  that  the  agency  has 
no  discretion  as  to  the  outcome  of  this 
rulemaking,  ])ublic  comment  on  it  is 
unnecessary. 

III.  Regulatory  Notices  and  Analyses 

A.  hJx(H:utiv(^  C)rd(n'  I2fl(i(S.  ExhcuHvh 
Order  13563,  and  DOT  liagidataiv 
Policias  and  Procaduras 

NirrSA  has  considenul  the  impact  of 
this  rulemaking  action  under  Executive 
Order  128{il).  Ex(!cutive  Order  135(>3, 
and  the  DOT's  regulatory  |)olicies  and 
prociulures.  This  final  rule  was  not 
reviewed  by  tin;  Office  of  Management 
and  Budget  (OMB)  under  E.O.  128()(). 
“Regulatory  Planning  and  Review.”  It  is 
not  considered  to  be  significant  under 
E.O.  12868  or  the  Department's 
regulatory  policies  and  procedures. 

This  final  rule  repeals  regulations 
nupiiring  motor  vehicle  insurers  to 
submit  certain  information  about 
vehicle  thefts.  The  repeal  of  the 
authority  to  maintain  and  enforce  the 
insurer  reporting  reciuiremenls  reduced 
the  paperwork  burden  on  the  public  by 
13,375  hours  and  reduces  the  cost  to  the 
government  in  collecting  the 
information  by  .S(i4.()0().  Becau.se  there 
are  not  any  costs  or  savings  associated 
with  this  rulemaking,  we  have  not 
])rej)ared  a  sej)arate  economic  analvsis 
for  this  rulemaking. 

B.  Ba<’alatorv  Plaxihilitv  Act 

In  compliance  with  the  Regulatorv 
Flexibility  Act,  5  II.S.C.  BOl  el  setp, 
NIITSA  has  evaluat(;d  the  effects  of  this 
action  on  small  entities.  1  hereby  certify 
that  this  rule  would  not  have  a 
signifif:anl  impact  on  a  substantial 
number  of  small  entities.  The  final  rule 
would  affect  motor  vehicle  insurers,  hut 
the  entities  that  (jualifv  as  small 
businesses  would  not  In;  significantly 
affected  by  this  rulemaking  because  the 
agency  is  rejjealing  existing 


“  5  U.S.d.  553. 


re(iuiremenls  that  these  entiti(!S  submit 
information  on  motor  vehicle  thefts  to 
the  agency. 

(j.  Hxacaliva  Order  13132 

NHTSA  has  examined  today’s  rnh; 
])ursuant  to  Executive  Order  13132  (()4 
ER  43255,  August  10.  lOOO)  and 
concluded  that  no  additional 
consultation  with  States,  local 
governments  or  their  re])resentatives  is 
mandated  beyond  the  rulemaking 
process.  The  agency  has  concluded  that 
the  rulemaking  would  not  have 
sufficient  federalism  imi)lications  to 
warrant  consultation  with  State  and 
local  officials  or  the  preparation  of  a 
federalism  summary  impact  statement. 
The  final  rule  would  not  have 
“substantial  direct  effects  on  the  States, 
on  the  relation.shi]j  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.”  Because  this 
final  rule  is  rejK;aling  existing 
re(|uirements,  this  final  rule  will  not 
preemi)t  any  state  law. 

D.  Nation<d  Environincnt(d  Policy  Act 

Nfi  rSA  has  analyzed  this  final  rule 
for  the  purpo.ses  of  the  National 
Environmental  Policy  Act.  The  agency 
has  determined  that  implementation  of 
this  action  will  not  have  any  .signific:ant 
imj)act  on  the  (luality  of  the  human 
environment. 

H.  Paperwork  Bednclion  Act 

Under  the  procedures  established  by 
th(;  Paperwork  Reduction  Act  of  1885,  a 
person  is  not  required  to  res])ond  to  a 
collection  of  information  by  a  Fetleral 
agency  unless  the  collection  dis])lays  a 
valid  GMB  control  numher.  The  repeal 
of  the  authority  to  maintain  and  enforce 
the  in.surer  reporting  requirements 
reduced  the  paperwork  burden  on  the 
public  by  13,375  hours  and  reduced  the 
co.st  to  the  government  in  collecting  the 
information  by  .S()4,()()(). 

F.  Natioind  Technology  Transfer  and 
Adyancenient  Act 

Under  the  National  Technologv 
Transfer  and  Advancement  Act  of  1885 
(NTTAA)  (Pub.  L.  104-113),  “all  Federal 
agencies  and  dejiartments  shall  use 
technic:al  standards  that  are  dev(;lo|)ed 
or  ado])ted  by  voluntarv  consensus 
standards  bodies,  using  such  technical 
standards  as  a  means  to  carry  out  ])olicy 
objectives  or  activities  det(!rmined  hv 
the  agencies  and  de])artments.”  This 
Final  Rule  does  not  adopt  any  voluntarv 
con.sensus  standards  hecau.se  this 
rulemaking  repeals  existing 
reriuirements. 


fj’.  Oiyil  Justice  Reform 

With  respect  to  the  review  of  the 
promulgation  of  a  new  regulation, 

.s(!ction  3(h)  of  Ex(!cutive  Order  12888, 
“Givil  )ustic:e  Reform”  (01  FR  4728, 
February  7,  1880)  reejuires  that 
Executive  agencies  make  everv 
niasonable  effort  to  ensure  that  the 
r(!gulation:  (1)  Glearly  sp(!cifies  tin; 
|)r(!emptiv(;  effect:  (2)  clearly  specifies 
the  eflect  on  existing  F’echnal  law  or 
regulation;  (3)  provides  a  clear  legal 
.standard  for  affected  conduct,  while 
promoting  simplification  and  burden 
reduction;  (4)  clearly  specifies  the 
n!troactive  effect,  if  any:  (5)  adecpiatelv 
defines  key  terms;  and  (0)  addre.sses 
other  important  issues  affecting  clarity 
and  general  draft.smanship  under  any 
guidelines  issued  by  the  Attorney 
General.  This  document  is  consistent 
with  that  requirement. 

Pursuant  to  this  Order,  NHTSA  notes 
as  follows.  The  j)reem])tive  effect  of  this 
final  rule  is  discussed  above.  NHTSA 
notes  further  that  there  is  no 
re(|uirement  that  individuals  submit  a 
piitition  for  reconsideration  or  pursue 
other  administrative  |)roceeding  before 
they  may  file  suit  in  court. 

//.  Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1885  nuiuires  agenci(;s  to  prepare  a 
written  asse.ssment  of  the  costs,  bimefits 
and  other  effects  of  propo.sed  or  final 
rules  that  include  a  Federal  mandate 
likely  to  result  in  the  expenditure  by 
State,  local  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
more  than  SI 88  million  annuallv 
(adjustful  for  inllation  with  base  vear  of 
1885).  This  final  rule  would  not  result 
in  expenditures  by  State,  local  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector  in  exce.ss  of  S188  million 
annuallv. 

/.  Executiye  Order  13211 

Executive  Order  13211  (00  FR  28355, 
May  18,  2881)  applies  to  any 
rulemaking  that:  (1)  Is  determinetl  to  he 
economically  significant  as  defined 
under  E.O.  12800,  and  is  likely  to  have 
a  significantly  adverse  effect  on  the 
supjily  of.  distribution  of,  or  use  of 
energy;  or  (2)  that  is  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  'I’his 
rulemaking  is  not  subject  to  E.O.  13211. 

y.  Regalation  Identifi(U'  \hnnher  (RIN) 

The  De|)artment  of  Tran.s])ortation 
assigns  a  regulation  identifier  numher 
(RIN)  to  each  regulatory  action  listed  in 
the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatorv  Information 
Service  Genter  publishes  the  Unified 
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Agenda  in  April  and  OctobiM'  ol  each 
year.  You  may  use  the  RIN  contained  in 
the  heading  at  tin;  heginning  of  this 
document  to  find  this  action  in  the 
Unified  Agenda. 

List  of  .Subjects  in  49  CiFR  Part  .'>44 

Imports.  Motor  vehicle  safety.  Motor 
yehicles.  Tires.  Rei)orting  and 
recordkeeping  recpnrements. 

In  consideration  of  the  for(;going. 
under  the  authority  of  .Sec.  31313. 
Pnhlic  Law  112-141.  Nlff.SA  amends 
49  ('FK  (liapter  V  as  set  forth  helow: 

PART  544— [REMOVED  AND 
RESERVED] 

■  1.  Part  544  is  nmun  ed  and  reserved. 


contaimul  in  tin;  (Classification  .section 
of  this  rule.  (Copicfs  of  the  FRFA  and  the 
.Small  Entity  ('.om|)liance  (Cnich;  are 
availahlc!  from:  john  K.  Bullard. 

R(!gional  Administrator.  National 
Marine  Fisheries  .Service;.  Northeast 
Regie)!!.  .5.5  (Cre;at  Re;pnhlie:  Drive. 
(Ile)ne:e;ste;r,  MA  01 93()-227().  eer  via  the; 
inte;rne;t  at  hitpJ/ww’w.nino.ncHm.iJi^ov. 

FOR  FURTHER  tNFORMATION  CONTACT: 
Linei.sey  Felelniim.  Msherv  Mamigement 
.Spe;e;iaii.st,  978-07.5-2179,  fax  978-281- 
9135. 

SUPPLEMENTARY  tNFORMATION: 

Background 

I'he  Ne;w  Enghmel  l‘'ishe;rv 
Manageement  (Conne:il  ((Ceenneiil) 
elevele)peel  herring  .spe;cifie:atie)ns  fe)r 
2010-2012.  whie;h  were  iippreeveei  hv 
NMFS  e)n  Angn.st  12,  2010  (75  FR 
48874).  The  He;rring  FMP  eliviele;.s  the 
.ste)e:k-wiele  heerring  A(CL  (91,200  ml) 
among  thre;e  maniige;menl  eireeas.  enie;  e)f 
whie:li  h.is  twe)  .snh-are;as.  Are;;!  1  is 
leecateel  in  the;  Clnlf  e)f  Maine;  ((COM)  aeiel 
e:e)!isists  e)f  an  ieisheere;  .se;e:tie)n  (Are;a  1  A) 
aeiel  <!!i  eiffshore;  ,se;e:tie)!i  (Are;a  IB).  Are;;! 

2  is  loe:;!te;el  iei  the  e;e)!!.st;!l  w;!te;rs 
he;twe;e;!i  M;!ssae:lu!.se;tt.s  ;mel  Neirth 
Oareilieia.  aeiel  Are;;!  3  is  oei  (Ceeeirgees  Beeeik 
(OB).  Eae:!;  eeneenegeeeieeit  eere;;!  lues  its  eiwei 
snh-Ad.  lei  eelleiw  greeater  e:e)!itre)l  of  the; 
fisliieig  eiieirtality  eiei  e;;!e:h  ste)e;k 
e:o!!!])e)!ie;!it.  The;  !n;m;!ge;!ne;!it  ;ire;;!  snh- 
A(CLs  e;.sl;!hli.slie;el  feir  2010-2012  we;re;: 
20,540  !!!t  feir  Area  ly\.  4.302  eiit  feir 
Are;;!  IB.  22.140  eiit  feir  Are;a  2.  aeiel 
38.140  nit  for  Area  3. 

Amenelnient  4  to  the  Herring  FMP 
(Amenelnient  4)  (70  FR  11373,  March  2. 
2011)  re;vise;el  the  s|)e;e:ifie:;!tio!i-.se;tting 
proe;e;.ss.  hringing  the  Herring  FMP  into 
compliance  with  A(CL  iniel 
ae;conntahility  measure;  (AM) 
re;ep!irenie!it.s  of  the  M;ig!iuso!i-.Ste;vens 
Fishery  (Cemservation  anel  Maniegenient 
Ae:t  (M.SA).  l]net(;r  the  FMP.  if  NMFS 
ele;te;r!nine;s  e:;!te:h  will  re;ach  95  pe;re:(;nt 
of  the  suh-ACCL  allocated  tei  a 
!n;!nage!iu;nt  ;!re;a  or  .se;ason;!l  pe;rie)el. 
then  NMF.S  ])rohihits  ve;sse;l.s  fremi 
fishing  for,  ])e).sse;ssing.  e:atchi!ig. 
transferring,  eir  laneling  nieire;  than  2.000 
11)  (907.2  kg)  eif  herring  |)e;r  trij)  freim  that 
are;;!  eir  .seaseieial  ])e;rioel.  This  AM  shews 
e;;!te:h  tei  preveieit  or  mieiieiiize;  e:ate;h  in 
exe:e;ss  of ;!  maeiageeeneni  ;!re;a  or  seieesenial 
pe;rie)el  suh-A(CL.  As  a  w;!V  tei  ;!e:con!it  for 
ACCL  oveneges  iei  the;  he;rri!ig  fishe;rv. 
Aenenehnent  4  lelsei  e;.st;!hlishe;el  aei  AM 
that  preivieleel  feir  eivereege  ele;elne:tie)!is.  If 
the;  catch  eif  he;rri!ig  in  aeiy  giveei 
enaneigenieeit  are;;!  iei  any  given  fishing 
ye;;!!'  exe:e;eels  eeny  sieh-AfCL.  the;  ovenige; 
will  suhse;(jne;ntly  he;  ele;eh!e:te;el  freien  the 
corresponeling  eeiaeiagemeeit  are;;!  suh- 
AfCL  in  a  snhseeejneent  fishing  ve;ar.  A 


raeige;  eif  aelelitioeieil  AMs  are;  e:n!re;ntly 
heieig  e;o!i.sieie;re;el  as  a  part  of  the;  2013— 
2015  spe;cifie;;!tio!i.s  pre)e:e;.ss.  Until  then, 
the;  eieerrent  AMs.  ini:lueli!ig  the;  ove;r;!ge; 
ele;eh!e;tion  !!elelre;.sse;el  in  this  eule;,  eere; 

.still  in  pl!ie:e;. 

Final  Adjustment  to  the  2013  Annual 
(Catch  Limits 

The;  2011  Athmtie;  herring  fishing  ye;;!!' 
he;g;m  em  lenuearv  1, 2011,  emel  e;!iele;el  on 
De;e;e;!!ihe;r  31. 2011.  Bei.seel  on  ele;;!le;r, 
VTR.  ;!!iel  e)h.se;rve;r  ehet;!,  2011  he;rri!ig 
e  atch  e;xe:e;e;ele;el  the  snt)-A(CL  in  Are;;!  1 A 
hv  1,425  eiet.  There;  we;re;  eiei  suh-ACCL 
e)ver;ige;.s  iee  the;  either  herring 
emniagement  areas.  The;re;fore;.  NMF.S  is 
reiepeire;;!  tei  eleeluct  the;  Area  1 A  ovenege; 
ill  2011  freim  the;  2013  Are;a  lA  suh- 
A(CL.  At  the;  time;  of  this  fimil  rule,  the; 
Atlantic  herring  2013  .spe;e:ifie;;!tie)ns 
have;  neit  ye;t  t)(;e;n  fin;!lize;el.  The;  2013- 
2015  he;rring  spe;e;ific;!tie)ns  are;  curremlly 
in  ele;ve;lop!!ie;!it  anel  will  not  he;  e;ffe;e;tive; 
prieir  to  the;  2013  herring  fishing  year. 
whie;h  he;gins  ein  lanuary  1. 2013. 

The;  CCe)n!ie:il's  .Se:ie!itifie:  anel 
.Stalistie:;)!  (Ce)!ii!!iitle;e;  (.S.S(C)  meet  em 
.Se;pte;!!ihe;r  13.  2012,  anel  ageein  ein 
Neive;!iihe;r  19,  2012.  emel  re;ce)!n!iie;!iile;el 
he;rri!ig  ;!e:e;e;])t;!hle;  hieileigie:;!!  cateih 
(AB(C)  le;ve;ls  feir  2013-2015.  The; 

(Ce)U!ie:il  e;xpe;e:ts  tei  take;  fimel  ;!e:tiein  ;!t  its 
lanneerv  !ne;e;ti!ig.  emel  ;!  jireipeiseel  ;!!iel 
ii!i;!l  rule;  feir  the;  2013-2015  herring 
s])e;e:ific;!tiei!is  will  feilleiw.  Allheiugh  the; 
2013  herring  spe;cifie;;!tio!is  will  neit  he; 
i!!  ])lae;e;  em  jemueery  1.  2013,  the; 
re;gul;!lie)!is  eet  §  (i48.200(el)  ine:h!de;  a 
])rovi.sio!i  lh;!t  allows  the;  pre;vieius  years’ 
s]ie;e:ifie:;!tiein.s  to  reill  over  to  the; 
feilleiwing  ye;ar(s)  when  new 
.s])e;e:ifie:;!tiei!i.s  are;  elelayeel  peest  the;  st;!rt 
eif  the  fishing  year.  Therefeire;.  in 
ae:e:orel;!ne:e  with  regulations  at 
^048.201  (a)(3).  this  action  ele;eluct.s  the 

1.425- mt  2011  eivenige  in  Area  lA  from 
the  2013  Area  lA  .suh-A(CL.  .Sine:e  the 
2012  herring  spe;cifie:ations  will  he;  in 
plae:;;  on  January  1. 2013,  this  action 
aeljusls  the;  rolleel  over  snh-ACCL  in  Area 
lA  until  the;  2013-2015  spee:ifie:atie)ns 
are;  finalizeel.  As  a  re;.snlt,  NMF.S  is 
revising  the;  snh-AfCL  for  Are;a  1 A  from 
20.540  nit  to  25,121  nit  (a  reelueition  of 
1.425  lilt).  When  the;  2013  sj)e;cifie:ations 
are;  fineilizeel.  NMl’.S  will  eleeluct  the; 

1.425- nit  e)ve;r<!ge;  from  the  final  2013 
Area  lA  suh-A(CL. 

(Comments  and  Responses 

NMF.S  re;e:e;ive;el  five  e:ei!n!ne;!it  le;lte;rs 
on  the;  pre)]ie).se;d  rule;  feir  this  action  freim 
the  following:  The;  (Cajie  (Ceiel 
(Ce)!ii!iiere:ial  Ileiok  Fisherni(;n’s 
Asseiciatiein  ((C(C(CHFA):  (Ceialitiein  for  the; 
Athmtie;  Herring  l'’islu;rv's  Orderly, 
hilbrmeel,  anel  Responsihle  Leing-Term 
Development  ((CHOIR);  the  (Coicservation 


lssiie;il  ill  WashingliHi.  I)(C  on  Feelinniry  la. 
2013  ii!ieii;r  aeillieirilv  (le;li;giili;el  in  49  (;i'’R 


1.9.5. 

David  L.  Strii:klaiul, 

Administnilnr. 

It  K  Doe:.  21)!;!-lH;illll  Filod  l-Tl-WV.  Hi  lfi  am) 
BILLING  CODE  4910-59-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  121022572-3075-02] 

RIN0648-XC318 

Fisheries  of  the  Northeastern  United 
States;  Atlantic  Herring  Fishery; 
Adjustment  to  2013  Annual  Catch 
Limits 

agency:  National  Marine;  Fishe;ri(;.s 
.Se;rvice  (NMF.S),  National  Oe:e;anic  anel 
At!i!e).sphe;rie:  Administratiein  (NOAA). 
(Ceimnierce. 
action:  Final  rule. 

SUMMARY:  This  ae:tion  re;eluces  the 
Atlantic  he;rri!ig  2013  snh-annual  e:ate:h 
limits  in  herring  management  are;a  1 A  tei 
cicceiunt  for  e:atch  eiverageis  in  2011.  anel 
to  ])re;vent  overfishing. 

DATES:  This  rule;  is  e;ffe;e:tive  freim  Mare;h 
27.  2013  threiugh  De;e:e;!nhe;r  31. 2013. 
ADDRESSES:  (Copie;s  eif  snppeirting 
ele)e;ume;!it.s,  the;  2010-2012  Herring 
.Spee:ifie;alie)!is  and  A!ne;!id!!ie;!it  4  tei  the; 
H(;rri!ig  Fishery  Ma!iage;!iie;nt  Plan 
(FMP)  Jire;  availahle;  from:  John  K. 
BnlJfirel.  Northe;a.st  Re;gionaJ 
Aehnini.strateir.  NatieimiJ  Marine; 
Fishe;rie;.s  .Service,  55  (Cre;at  RejiuhJie: 
Drive.  (Cleiue:e;ste;r.  MA  01930.  TJiis 
deie:u!nent  is  alsei  acci;ssihle;  via  the; 
l!iter!ie;t  at  httpj/www’.naro.nodd.gov. 
NMFS  i)ri;pare;el  a  Final  Re;gnlatory 
Fle;xihiiity  Analysis  (FRF'A),  which  is 
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. . . . 


I.MW  Foundation  (CLF)  and  Farfhjnstioo. 
I)()lh  on  bolialt  of  Iho  Honing  Allianco- 
:ind  a  inonilxa-  ol  tho  public 
Conmumt  y.CCCHFA.  Cl  ioiR.  C.’LF 
and  Iho  inonil)or  of  iho  pnl)li(; 

of  adjusting  tbo 

Z{)^^  Honing  snl)-A(;L  in  Aroa  lA  to 
•K.connl  lor  catch  ovoragos  in  2011. 

/ic.s'po/j.s'o;  NMI‘’S  agnxss  and  is 
i*<l)".sling  lh(!  201:1  Ar(!a  lA  snb-ACI  to 
account  for  2011  Area  lA  snb-ACf 
catch  ovoragos  in  this  final  rnh- 
Conwwni  CCCHFA,  Farlhjnslico. 
and  (dfOIR  connnonlod  that  tho  catch 
ovorago  of  1.425  nit  in  Aroa  1 A  indicatos 
liiat  tlio  enrront  monitoring,  roporting 
inolhod.s,  and  AMs  in  tho  Atlantic 
horring  FMf^  aro  not  snfficiont  to  * 
prox'ont  snh-ACL  ovoragos. 

Ii(isj)onsH:  7dio  connnont  on  NMFS’s 
ability  to  adoijiiatolv  monitor  catch  in 
I  HI  horring  fishory.  and  coininonts  on 
ho  roporting  inothods  and  AMs  in  Iho 
forring  FMF  aro  hoyond  tho  .scopo  of' 
tins  inloinaking.  which  simply 
iinplomonts  tho  AM  ciirrontlv  roiniirod 

Novorlholoss, 

NMhS  hiihovos  Iho  enrront  roporting 
and  inomtormg  inothods  and  AMs  aro 
•sn  ficiont  to  adoqnalolv  monitor  tho 
h.s-hory  on  a  roal-timo  basis.  Howovor. 
NMl-S  rocognizos  tho  difficnltios  in 
monitoring  high  volnino  fishorios.  such 
as  Iho  horring  fishory.  in  ivhich  Iho  flool 
catchos  aiul  lands  largo  vohimos  offish 
111  a  vory  short  jioriod  of  linio.  Wo 
cnrrontly  monitor  tho  horring  (jn(ii;i 
using  a  comhination  of  daily  VMS 
•opiirling.  wookly  VTR  roporting.  and 

'-‘^'^ogiiizo 

that  VMS  catch  rojiorts  iiiav  ho 
ovorostiniato  fiatch.  and  that  data  orrors 
111  catch  reports,  lato  roporting.  or  11011- 
complianco  liavo  hoon  a  challongo  to 
monitor  Iho  fishory  in  roal-timo.  Wliilo 
wo  holiovo  that  tho  enrront  roportin<> 
and  monitoring  inothods  aro  snfficiont 
to  ado(|natoly  monitor  this  fishory  on  a  , 
I’oal-tinio  basis,  it  is  imporativo  that  j 

vos.sols  and  doalors  roport  catch  and  i 
andings  consislontly  and  ac:cnratolv.  < 
\\  0  aro  cnrrontly  planning  ontroach  t 

mootings  with  tho  Atlantic  liorrim.  , 

mdnstry  to  di.scn.ss  ways  to  improvo  tho  \ 
accnrac.-y  of  catch  roporting  to  improvo  f 
lio  liming  of  nianagoinont  aroa  closnros  1 
In  acldition.  for  tho  201  ;i-2()l  5  horrin<>  c 

sjiocificaiions.  tho  Council  is  " 

cxinsidoring  a  range  of  AMs  to  holler 
nnsiiro  that  horring  catch  does  not  h 

exceed  nianagoinont  aroa  snh-ACl.s  c 

Moreover,  nndor  Iho  National  Standard  n 

(midohnos  at  50  CFR  000.:H0(g)(:i),  if  D 
horring  fishery  exceeds  Iho  stockwido  d 

Ixn-ring  ACL.  tho  stock’s  ACf.s  and  AMs  ai 
may  lie  rooxaminod.  n 

(A)nmwnt  3:  Earthjnstico  and  CHOIR  c, 

(jomniontod  that  NMFS  should  niodifv  lo 
tim  (ivorago  dodnetion  AM  so  that  '  h, 


•n.  NMFS  deducts  any  snh-ACiL  ovoragos 
h'oiii  tho  following  year’s  snh-ACl.. 
instead  of  from  lho  '2nd  fishing  voar 
alter  the  overage.  Cf  fOIR  „otcd  that 
waiting  until  two  years  after  Iho  catch 
'  overage  lo  acconni  for  anv  snh-ACI 

overages  could  have  a  significani  iinpact 
on  llio  horring  rosonreo. 

lUisponsn:  fake  C.'onnnont  2.  this 
'  commonl  on  adjn.sting  Iho  AMs  is 
hoyond  the  .scojio  of  this  rnloniaking. 
which  NMRS  is  implomonting  nndor  tho 
iniilod  anihority  nndor  Iho  Horrin<> 

I-MR.  AMs  nin.st  ho  adjusted  thron<3i  a 
Council  action,  such  as  tho  20i:i-2()l5 
.siiocifmations  or  a  fntnro  framowork  or 
aimmdinont.  This  action  is  an  insoason 
adjiistmonl  to  Iho  horring  ACL.  Hocanso 
tins  is  not  a  framework  adjnstmont  or 
amondinont. 

Fnrthormoro.  there  is  no  ovidonco  that 
acconnting  for  snh-ACL  overages  in  the 
.voar  after  dotormining  Iho  total  catch 
has  a  significant  advor.so  impact  on  Iho 
iiorrmg  rosonreo.  For  oxamjilo.  there  is 
no  ovidonco  that  a  single  voar  dolav 
versus  an  nnmodiato  dodnetion  tho  voar 
tol lowing  an  overage  affects  tho 
rojirodnctivo  jiolontial  of  tho  stock. 
Horring  is  a  relatively  long-lived  species 
(over  10  years)  and  tho  fishorv  harvests 
mnlliplo  yoar  cla.s.sos.  Tho.so  ' 
characloristics  suggest  that  tho  horring 
stock  may  withstand  a  single  voar  dohiv 
111  overage  dodnclions.  Moreover,  tho  ' 
lolling  stock  is  noithor  ovorfishod  nor 
snhjocl  to  ovorfi.shing  at  this  lime. 

criticized 

NMKS  di.scard  acconnting  mothodologv 
ortho  horring  fishory.  Farlhjnstico 
hchovo.s  that  (liscards  ixidod  as  “fish  not 
Known  (fish  nk)’’  contain  snhstantial 
ainonnt.s  of  horring.  which  should  have 
noon  mclndod  in  tho  amoniit  of  Atlantic  ‘ 

liorniig  caught  during  tho  2011  fi.shin»  , 

year.  In  roforoncod  prior  commonts.  " 
Larthjnstico  argues  that  counting  “fish 

nk  as  horring  catch  would  change  tho  f 

amonnt  of  tho  overage  and  ovorajo  '  ^ 

(  odnction.  When  calculating  a  horring  i 
discard  ostimato.  they  rocommondod  • 

that  NMFS  assnino  all  “fish  nk”  ^ 

discarded  from  limited  acco.ss  horrin» 
vo.ssols  aro  Atlantic  horring  and  that  The  F 
tioot-wido  ostimato  of  di.scardod  “fish  s 
nk  should  ho  added  to  tho  di.scard  F 

nstnnato  of  horring  to  calculate  total 
liorring  di.scards  in  2011.  I,, 

/fo.s'pon.so.- NMFS  calcnlalod  201 1  F 

horring  discards  consislont  with  how  it  if 
calcnlatod  di.scards  in  2010.  as  ii 

rocommondod  hv  Iho  I  lorring  Plan  tli 

ncvolopmonl  Team  (PDT).  Horring 
discards  are  osliniatod  by  dividing  Iho  R, 
amoniit  of  oh.sorvod  horring  discards  a 

I  aliolod  horring”  and  “horring  not  (li 

known  (horring  nk”)  in  ohsorvor  haul  oi 
og.s)  by  tho  amonnt  of  all  oh.sorvod  fish  ah 

landed.  NMFS  Ihon  mnltiplios  that  all 


discard  ratio  by  tho  amoniit  of  all  fish 
landed  for  each  triji  to  calculate  total 
amonnt  of  horring  discards  in  201 1  If 
an  ohsorvor  verifies  that  fish  aro  Atlantic 
ng,  they  code  those  fish  as 
horring”  and  if  the  oh.sorvor  idonlifios 
llio  fish  as  a  tyjio  of  horring  hnl  cannot 
verily  .spocio.s  of  horring.  the  oh.sorvor 
ukIos  those  fi.sh  as  “horring  nk.”  (Inlv 
111  tho  instance  whore  an  oh.sorvor  ' 

^  oannot  verify  .siiocios  idontification  on 
discarded  catch,  does  Iho  ohsorvor  code 
that  di.scard  event  as  “fish  nk.”  When 
dovoloping  tho  di.scard  mothodologv. 
the  Horring  IdJT  concurred  that  NMFS 
should  calculate  tho  di.scard  ostimato  for 
the  horring  ha.sod  on  tho  amount  of 
nh.sorvod  “horring”  and  “horring  nk” 
and  that  it  should  not  inclndo  di.scards 
coiled  as  “fish  nk.” 

NMFS  does  not  holiox  o  it  is 
apiiropriato  to  txnint  discards  coded  as 
ish  nk  as  Atlantic  horring.  Including 
iisti  nk  di.scards  in  dotormining  tho 
amonnt  of  an  overage  would  likolv 
overstate  tho  overage.  -Fish  nk’  consists 
a  niix  of  mnltiplo  .species  and  is  not 
hiiiitod  to  Atlantic  horring.  And  while 
oxclnding  ‘fish  nk’  di.scards  would 
likely  nndorstato  tho  overage,  anv 
midor.statomonl  would  ho  an  oxtroniolv 
small  porcontago  of  tho  snh-ACL  for  " 
discards  for  Iho 

/Mlantic  horring  fi.shory  in  2011  are 
osliniatod  at  510  nit.  o(|naling  lo.ss  than 
I  percent  of  tho  20.540  nit  (jnola  in  Aroa 
lA.aiid  only  a  portion  of  tho.so  total 
discards  occurred  in  Aroa  1  A.  Civon 
tho.so  facts,  wo  holiovo  that  when 
choosing  hotwoon  incinding  all  or 
inclnding  none  of  tho ‘fish  nk’ di.scards 
the  lioltor  course  is  to  not  inclndo  ‘fish 
Ilk  discards. 

Classification 


Punsnant  to  .section  ;i04(h)(l)(A)  of  tho 
MSA.  tho  NMkS  Assistant 
Administrator  has  dotormiiiod  that  this 
imil  rule  is  con.si.stont  with  tho  Atlantic 
Herring  FMP.  other  provisions  of  tho 
MSA.  and  other  applicable  law. 

NMFS  completed  tho  National 
Fnvironmontal  Policy  Act  analysis  to 
snpjiort  this  action  in  Aniondinonl  4  (70 
I'K  11:17:1.  March  2.  2011). 

I  his  final  rnlo  has  hoon  ilotorniinod  to 
ho  not  significant  for  imrpo.sos  of 
Fxocniivo  Order  12H00.  This  final  rnlo 
ones  not  contain  a  colloction-of- 
mformation  roqnironiont  for  purposes  of 
the  I  aporwork  Reduction  Act. 

NMkS.  inirsnaiil  to  section  004  of  the 
RiiMnlatory  Flexibility  Act.  has  prepared 
ii  I'KFA.  mclndod  in  tho  proamhlo  of 
tins  final  rnlo.  Tho  FRFA  doscrihos  tho 
economic  impact  that  this  final  rnlo. 
along  with  other  non-jiroforrod 
alternatives,  will  have  on  small  entities. 


Federal  Register/ Yol.  78,  No.  37/Mon(lay.  Fel)ruarv  25,  2()13/Riiles  and  Regulations 
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Tlui  FRF  A  incorporates  the  economic 
impacts  and  analysis  snnnnaries  in  the 
IRFA.  a  suminarv  ol  the  significant 
issues,  il  any,  raised  hy  the  puhlic  in 
respon.se  to  the  IRFA,  and  NMF.S' 
responses  to  those  comments.  A  copy  ol 
the  IRFA,  the  RIR.  and  the  HA  are 
available  upon  reipie.st  (.see  ADDRESSES). 

.S/o/ement  of  and  .Veer/ 

In  201 1.  there  was  a  herring  catch 
limit  overage  in  herring  management 
area  lA  equal  to  1.42.5  mt.  In  accordance 
with  regulations  at  §  048.201  (a)(:i).  this 
action  deducts  the  2011  management 
Area  lA  overage  from  the  2013 
management  Area  lA  catch  limits.  .Since 
the  2013  specifications  will  not  be 
finalized  by  januarv  1.  2013,  and  the 
2012  specifications  will  he  in  jilace  at 
the  start  of  the  herring  fishing  year,  this 
action  revi.ses  the  rolled  over  suh-ACiL 
for  Area  lA  for  2013  from  20,540  mt  to 
25.121  mt  to  account  for  2011  the  catch 
ov(!rag(!.  When  NMF.S  finalizes  the  2013 
herring  specifications,  it  will  deduct  the 
1.425  mt  from  the  final  2013  Area  lA 
suh-ACL. 

A  Suniiiuin’  oftJio  Si‘>iiifi(:(int  Issuos 
lUiisod  hy  tho  Puhlic  (ioiiimcnts  in 
li(;s})onsc  lo  Ihc  I  UFA.  u  Siinunaiv  of  the 
Assessment  of  the  Agency  of  Such 
Issues,  and  a  Statement  of  Anv  (ihant’es 
Made  in  the  Final  Pule  as  a  Pesidt  of 
Such  Conunents 

Theni  wen;  no  issiujs  ndated  lo  the 
IRFA  raised  in  puhlic  comments. 

Description  and  Estimate  of  Numher  of 
Small  Entities  To  Which  the  Pule  Will 
Apply 

All  j)articipants  in  the  herring  fishery 
are  small  (mtities  as  defined  l)y  the  .SBA 
under  the  Regulatory  Flexibility  Act.  as 
none  grossed  more  than  .S4  million 
annually,  so  there  would  he  no 
dispro|)ortionate  economic  im])act.s  on 
small  entities.  In  2011. 93  vessels  wmi; 
issimd  limited  access  herring  permits, 
and  2,149  were  issued  open  access 
herring  j)(!rniits. 

Total  luMTing  revemue  in  2011  etpialed 
ap})roximat(;ly  .S22.4  million  for  limited 
access  V(!.ssel.s,  and  .S43.000  for  open 
access  vci.s.sels.  NMF.S  estimates  the 
nuluced  suh-AfiH  in  Areas  1 A  to  (!(|ual 
approximatedy  .S400.000  in  lost  rcivenue 
for  tin;  fisluiry  in  2013.  While  this  action 
riiduces  the;  amount  of  fish  available  for 
harv(!.st,  both  tlie  fisherv-wid(!  and 
individual-vessrd  economic  effects  are 
anticipatiul  to  he  minimal,  hecau.se  tin; 
niduction  overall  and  per  vessel  is 
ndatively  minor,  as  compared  with  the 
fishery’s  overall  revenue,  and  hecau.se  it 
only  affects  one  of  the  herring 
management  areas. 
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.Service  (NMF.S),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
(’.ommerc;e. 

ACTtON:  Final  rule. 

SUMMARY:  NMF.S  puhli.shes  a  regidatory 
amendment  to  modify  tin;  groundfish 
retention  standard  (GR.S)  program  in  the 
Bering  .Sea  and  Aleutian  islands 
Management  Area  (BSAI).  This  final 
rule  rennoves  certain  regulatory 
recjuirements  that  mandate  minimum 
levels  of  groundfish  retention  hy  the 
owma's  and  open  ators  of  trawl  catcher/ 
processor  (C/P)  ve.ssels  not  listed  in  the 
American  Msheries  Act  (.'\FA), 
commonly  refernnl  to  as  (dther  non-Al’'A 
trawl  C/Ps  or  Amendment  80  vessels, 
and  Amendment  80  cooperatives 
partici])ating  in  the  B.SAI  groundfish 
fisheries.  TIk;  CR.S  ])rogram  was 
im])lemented  to  increa.se  the  ret(!ntion 
and  utilization  of  groundfish:  however. 
NMF.S  has  discovered  that  the 
regidatory  methodology  used  to 
calculate  compliance  with  the  CR.S 
reipiires  individual  Amendment  80 
vessels  and  Amendment  80  cooperatives 
to  retain  groundfish  at  rates  well  above 
the  minimum  retention  rates 
recommended  hy  the  Council  or 
im])lemented  hy  NMF.S.  As  a  result,  the 
CR.S  imposes  significantly  higher  than 
])redicted  compliance  costs  on  vessel 
owners  and  operators  due  to  the 
increa.sed  level  of  retention  needed  to 
meet  tlu;  minimum  retention  rates. 
Additionally,  NMF.S  discovered  that 
enforcement  of  the  CR.S  has  proven  far 
more  comphix,  challenging,  and 
liotentially  co.stly  than  anticipated  hy 
NMF.S.  This  action  is  neces.sarv  to 
reli(!ve  Amendment  80  vessels  and 
Amendment  80  coo])eratives  from 
undue  conqiliance  costs  stemming  from 
the  minimum  retention  rates  while 
continuing  to  promote  the  CR.S  ])rogram 
goals  of  increased  groundfish  retention 
and  utilization.  This  action  maintains 
current  monitoring  requirements  for  the 
Amendment  80  fleet  and  establishes  a 
new  reepnrement  for  Amendment  80 
cooperatives  to  annually  report 


Description  of  Projected  Pt;portin<’. 
Pecordkee})ing,  and  Other  Compliance 
Pe(juirements 

There  are  no  new  re|)orting  or 
recordkeejiing  reipiiremimts  contained 
in  any  of  the  alternatives  considenul  for 
this  action,  in  addition,  there  are  no 
Federal  rules  that  diqilicate,  overlaj),  or 
conilict  with  this  rule. 

Descrijhion  of  the  Steps  the  Agency  lias 
Taken  To  Miniini/.e  the  Significant 
Economic  linjxtcts  on  SnudI  Entities 
Consistent  With  the  Stated  Objectives  of 
Applicahle  Statutes,  Including  a 
Stedement  of  the  Eactned,  Policy,  and 
Legal  Peasons  for  Selecting  the 
Alternative  Adopted  in  the  Fined  Pule 
and  Why  Each  One  o  f  the  Other 
Significant  Alternatives  to  the  Pule 
Considered  hy  the  Agency  Which  Affect 
the  Impact  on  SnudI  Entities  It'a.s- 
Pejected 

Amendment  4  analvzed  the  effects  of 
deducting  A(iL/.suh-A(iH  overages  from 
the  subsequent  corresjionding  A(]L/sut)- 
ACiH.  During  a  yiiar  when  the  fisherv 
exceeds  the  ACL/suh-ACL.  fishery 
particijiants  may  benefit  economically 
from  higher  catch.  In  the  suhseipient 
year,  when  NMF.S  deducts  the  amount 
of  the  overage  from  that  A('.H/.suh-A(]L 
and  the  amount  of  harvest  is  lower, 
fishery  partici|)ants  may  experience 
negative  economic  imjiacts.  .Since  the 
])artici])ants  in  the  fishery  from  year  to 
year  vary,  there  could  he  a  minor 
economic  inqiacl  on  the  fishery 
jiarticipants  operating  in  Area  1 A  in 
2013  due  to  the  overage  deduction  from 
2011. 

Aiilherily:  l(j  U.S.CL  1801  el  seej. 

Dated;  l''el)ruarv  19.  2013. 

Alan  1).  Risenhonver, 

Director,  Office  of  Siistoinohle  Fisheries, 
performing  the  functions  and  dnlies  o  f  the 
Deputy  Assistant  Administrator  for 
Pegalatorv  Programs,  National  .Marine 
Fisheries  Senvice. 
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groiindfisli  njtcntion  porfornianco  as 
part  of  the  n'jjort  suljniiffed  to  NMFS 

Jins  action  is  inteiule, I  to  promote  the 
goals  and  o hjeetives  of  tlie  Magnnson- 
Slevens  fishery  Conservation  and 
Management  Ac:t,  the  fishery 
nijmagement  plan,  and  other  applicable 

DATES:  lilleetive  March  27,  201,'}. 
addresses:  Electronic  cojiies  of  the 
iiiivironmental  Assessment  (EA), 
Kegiilatory  hniiact  Revimv  (RtR),’and 

-imd  RegnlatoryFlexihihty  Analysis 

(1  M;A)  prejiared  for  this  action  mav  he 
obtained  from  http:// 

www.n^guhtions.govor  from  the  Alaska 
Region  Web  site  at  http:// 

(I  ^  (I  ^hdfi  sheriffs.  n()(i(i.<>()Y, 

Written  eominents  regarding  the 
Inu  den-hoiir  estimates  or  other  aspects 
ot  the  collection  of  information 
requirements  contained  in  this  final  rule 
niay  he  snhmitted  hv  mail  to  NMFS 
Ahiska  Region,  P.O.  13ox  21h(i«.  junean 
AK  99802-1  n(jH,  Attn;  Ellen  Sebastian,’ 
Records  Officer;  in  jierson  at  NMEcS 
Ataska  Region,  709  West  9th  Strei't  ’ 
Room  420A,  Jnnean,  AK;  or  by  ema'il  to 
yH^A_suhnussion@on}h.dop.a„y  o,. 
to  (202)  39,'5-728,'-,. 

FOR  FURTHER  INFORMATION  CONTACT’ 
Seanbob  Kelly,  907-.'S80-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  U.S.  groiindfisli  fisheries  of 
the  BSAIni  the  Excliisive  Economic 

/one  (EEZ)  under  the  Fishery 

Manage,nenlldanfor(h  o,mdfish  of  the 

Bering  Sea  and  Aleutian  Islands 
Management  Area  (1<MF).  The  North 
aciiic  Feshery  Management  Council 
(Council)  prepared  the  FMF  pursuant  to 
the  Magnuson-Steyens  Fishery 
Conservation  and  Management  Act 
(Magnnsmi-Sfeyens  Act)  and  other 
aj)])licable  laws.  Regulations 
nuplementing  the  FMF  appear  at  50 
CfR  part  079.  General  regulations  that 
P'fnn  to  U.S.  fisheries  appear  at 
‘"‘''T'‘BHof50  CFR  part  000. 

Ills  final  ride  inijilements  a 
regulatory  amendment  to  modify  the  i 
l-RS  iirogram  by  reinoying  certain  ” 

'■‘itention  requirements.  Under  this  final  i 
rule.  Amendment  80  vessels  and 
Amendment  80  coojierafives  are 
relieved  trom  undue  compliance  costs  i 
.stemming  from  the  mandatory  (fRS  ( 

'<>tes;  howeyer,  NMFS  is  impiementing  i 
new  reporting  requirements  intended  to  c 
maintain  the  increa.sed  retention  rates  1 
.K.liieved  by  the  fleet  under  the  CRS  A 

program  NMFS  published  a  propo,sed  tl 

iBe  tor  thus  regulatory  amendinenl  in  A 
flic  Federal  Register  on  (October  1 5 

^01 2  (77  FR  02482).  The  .30-day  ’  A 

comment  period  on  the  jiropo.sed  rule  y, 
ended  on  November  14.  2012.  NMFS  A 
received  two  comment  letters  during  the  re 


comment  period  on  the  propo.sed  rule 
1  lie.se  letters  contained  two  iinidue 
comments.  A  snmmarv  of  the.si* 
'■■“"inienfs  and  NMFS’ responses  are 
piovided  in  the  “Comments  and 
Re.spon.ses”  .section  of  this  |)reamble 
here  were  no  changes  to  the  regulatory 

nimlnlr’  "'’''"'’"“'''''''''''’'Cl'- 

Background 

The  following  di.scussion  provides  a 
brief  review  of  the  rationale  for  this 
action  and  the  regnlatory  changes  to  the 
maiiagement  of  Amendment  80  ves.sels 

RS  If, T’, ""  in  llu, 

IkS/M  that  are  implemented  with  this 

Imal  rule.  A  detailed  review  of  the 
provisions  of  this  regnlatory  amendment 
i.spjcvided  in  the  preamble  to  the 

■’-’m'.f’T,'  '“'"in-  IS. 

2012)  1  he  jirojKi.sed  rule  is  available 
nnn  Hie  NMrS  Aln.skn  R„gi„„  „,„l,  sin, 
(.see  ADDRESSES). 

''i)une  200.3.  the  Council  adopted 

Amendment  79  to  the  FMP  and  the  CRS 
pnigram  lAinimdininit  79  revised  section 
2.2.1  of  the  I'MP  to  include  the 
management  objective  of  improving  the 
ictenlion  of  groundfi.sh  where 
practicable,  tbrongh  e.stablishment  of 
minnnum  groundfi.sh  retention 
sl,m,l.''..'s.TI,,,(;'(,S|,r,,Bnun,.,„|„i,.,„| 
u  il.nn  ii<>n-Al.AI|.,iwl(:/l>sl„a,„i„„ilv 

icl.iiii  a  mininumi  percentage  of 
ffroinidfish  catch.  Table  1  shows  the 

P»■'■':mltage.s  established 

o  '‘Bimiale  for 

tl  e  fi  wl  preamble  to 

the  Imal  inie  inqilementing  the  CRS 

piogram  jmbli.shed  on  April  0,  2000  (7i  ' 

'R  17,302).  The  (fRS  iirogram  became  ' 
uttective  in  2008.  i 


Table  l  Annual  Groundfish 
Retention  Standard 


GRS  Schedule 


2008  . 

2009  . . . 

2010  . '"""I" . 

201 1  and  each  year  after 


Annual  GRS 
(percent) 


Amendment  80  to  the  FMP  and  its 
unplemenfing  regnlations  modified  the 

in  O  ‘-ncourage  participants 

the  fishery  to  join  an  Amendment  80 
cooperative  (72  l-’R  52008.  Septembm- 
14.  2007).  Ve.s.sel.s  that  are  as.signiul 
Amendment  80  iinota  share  (QS)  and 
that  are  eligible  to  fish  in  the 

Amemiment  80  .sector  are  commonly 

called  Amendinenl  80  ve.s.sel.s.  Under 
Amendment  80,  all  Amendment  80 
ve.ssels.  regardless  of  size,  and 
Amendment  80  cooperatives  were 
required  to  meet  the  CRS.  Eligible 


ve.s,sel.s  participating  in  an  Amendment 
89  (.ooperative  were  authorized  to 
‘•oorogale  the  total  catch  and  total 

retained  catch  by  all  ve.s.sel.s  in  the 
cooperative  for  pnrpo.ses  of  calcnlatine 

irv  rmc  ''‘’'"Rliance  with  tlur 

)i\  CRS.  1  hese  changes  created  an 
U.S  incentive  for  ve.s.sel.s  with  lower 
ffroundfish  retention  rales  to  join  a 
cooperative  that  included  ve.s.sel.s  with 
liigher  groundtish  retention  rates,  which 
•  would  off. sill  the  lower  retention  nites  of 

tiiose  vessels. 

Conrorns  1 1  'ith  thn  C/?.S’  Progron, 

e  Bi  June  2010,  NMFS  reported  to  the 

Conned  two  key  concerns  with  the 
anil  prosecution  of  the 
nt  4<S.  (1)  The  regnlatory  method  used  to 
i.alcnlate  compliance  with  the  CRS 
.3.  required  the  fleet  to  retain  groundfi.sh  at 
a  higher  rate  than  the  rate  initially 
!  considered  by  the  Council;  and  (2)  the 
affiMicy  lyas  enconntering  difficulties  in 

I  pmsecuting 

^  "’Bividnal  vessel,  and 

the.se  difficulties  would  be  e.xacerbated 
in  the  jiro.secution  of  a. single 
,  cooperative  compri.sed  of  .-Teveral 

ve.s.sel.s.  or  nuilfiple  cooperatives.  NMFS 
explained  that  conijiliance  with  and 
enforcement  ofthiKiRShad  proven  far 
oomplex  and  challenging,  as  well 
as  iiotentially  more  costly,  than 
anticipated  at  the  time  il'approved  the 
CRS  program  NMFS  determined  that 
tlie  likelihood  that  additional  ve.s.sel.s 
may  be  unable  to  meet  the  (tRS  as 
'^‘Bculated  by  NMFS,  in  future  years 
would  unneces.sarily  increase  ' 

Mlret!''*!’'’''  ‘-”f"J’(.enienl  costs. 

NMI'S  also  noted  that  since  the  CRS 
program  was  iinplemented,  the 
retention  rale  of  groundfi.sh  by  the 
Amendment  80  fleet  had  increased 
.substantially  and  available  information 
nidu.ated  that  the  Council’s  objectives 
lor  groundfi.sh  retention  had  been  met 
Rein-esentatives  of  the  Amendinenf  80 
sei,  or  also  testified  that  ves.sel  operators 
that  nmt  the  CRS  in  2009  would  face 
.‘ugnihcanl  additional  challenges  in 
meeting  the  increasing  standard.  Vessel 
operators  reiterated  NMFS’  concerns’  ' 
that  It  may  not  be  possible  for  \'e.s.sel.s 
o|)eratmg  individnallv  in  the 
Amendment  89  limited  access  fisherv 

oi  collectively  in  a  cooperative  to 

achieve  the  highest  CRS  re(|nired  in 
mgulation.  Additional  information  on 
the  concerns  raised  by  NMFS  and 
Amendment  80  participants  can  be 
tound  in  the  projiosed  rule  for  this 
action  (77  FR  92482.  October  15.  2012). 
Enwrgoncy  Action 

After  considering  NMFS’  report  and 
putihc  comment,  the  Council 
recommended  that  NMFS  take 
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emergency  action  to  relieve  v(!ssel 
owniMs  and  oj)erators  from  mandatory 
comj)liaiu;e  with  the  (iRS.  On  December 
1.5.  2011).  NMF.S  puhlished  an 
(iinergency  rule  tliat  exem])te(l 
Amendment  80  vessels  and  cooixMatives 
from  OR.S  regulations  (luring  2010  and 
2011  (7.5  FR  78172).  The  pniamhle  of  the 
(Miiergency  ruh;  (lescrih(!s  NMF.S’  and 
the  Onmcil's  justification  for  emergency 
action,  and  it  is  not  njptiatiul  here.  An 
extension  of  this  enuirgency  action  was 
pnhlislKul  on  )ime  2.  2011.  and  was 
efhictive  until  D(!cemher  17.  2011  (70  FR 
31881). 

Uationah  for  This  Final  Huh; 

This  final  rule  is  inteiuhid  to  jjrovide 
a  long-t(;rm  solution  to  the  problems 
identificul  by  NMF.S  and  the  Ckumcil 
with  the  OR.S  program.  NMF.S  and  the 
(Council  determined  that  this  action  is 
nec(i.ssary  iKJcau.se  the  circumstanc(;s 
that  jiKstified  the  GR.S  have  changed. 
NMF.S  and  the  C^ouncil  determined  that 
the  regulatorv  constraints  imposed  hv 
the  (jR.S  no  long(U'  achieve  the  goals  that 
hid  to  their  (i.stahlishment.  This  action  is 
intemhid  to  mitigate  higher  than 
expected  com])liance  costs  of  the  GR.S 
borne  by  tin;  Amendment  80  scictor. 
Furth(!rmore.  NMF.S  and  the  (hnincil 
have  detcsrmined  that  this  action  is 
iKieded  to  mitigate  manag(iment  and 
enforcement  costs  that  wen;  not 
fores(!en  when  the  regulation  was 
promulgatcul.  NMF.S  and  the  Gouncil 
have  d(it(!rmin(>d  that  the  additional  and 
l)ot(;ntially  significant  compliance  costs 
associat(;d  with  the  (iR.S  an;  not 
warranted  hticau.se  the  im])rovem(;nts  in 
Hitention  rates  by  Amendment  80 
vessels  through  2010  have  met  the 
(hHincil's  objectives  of  improved 
ret(;ntion  and  utilization,  and  reduced 
hycatch. 

Suminaiv  oftha  Ha^nlations 
hnplenunitod  hv  This  Final  Halo 

There  w(;n;  uo  changes  bed  ween  the 
proj)()S(;d  and  final  regulations  in  this 
final  rule.  This  action  establishes  the 
following  changes  at  .50  GFR  part  070: 

•  Removes  the  definition  of 
“Groundfish  Retention  .Standard  (GR.S)” 
from  ^070.2: 

•  Adds  reciuirements  for  cooj)erative 
re|)orting  and  third  j)arlv  audits  to 
t}070..5(s)(0)(iii)(D)  and  (E): 

•  Removes  the  prohibitions  spcicific 
to  the  (iRS  at  §070.7(m): 

•  Removes  the  re(|uirement  that 
Amendment  80  cooperatives  meet  a 
minimum  (]R.S  at  ?j07;).7(o)(4)(iv); 

•  Revi.s(‘s  improv(;d  retention  and 
improv(!d  utilization  uigulations  at 
§070.27(1)1(4): 

•  Removes  regulations  implementing 
thefiRS  at  §070.27(j):  and 


•  Revi.ses  regulations  at  §  070.t)3(c)(l ). 

I'he  final  rule  removes  regulations 
implementing  the  GR.S  at  §§070.7  and 
070.27.  'I’o  meet  (knmcil  intent  for  this 
action,  NMF.S  revi.ses  regulatorv  text  at 
§070.27(1)1(4)  to  remove  refei'ences  to 
the  (JR.S  program  and  removes 
§070.27(j),  which  contained  the  Ixdk  of 
the  (JR.S  program's  regulations.  This 
fiiiid  rule  does  not  change  the  u.se  ca])s. 
sideboard  limits,  permitting, 
monitoring,  or  catch  accounting 
retpurements  established  for  the 
Amendment  80  sector.  This  final  rule 
retains  I'egulations  at  §  070.27(1))(4)  that 
recpiire  Amendment  80  ve.s.sels  to  meet 
a  1.5  |)ercent  utilization  standard  for  all 
retained  groundfish  si)ecies  listed  in 
Table  2a  to  part  070  that  ai’e  used  in  the 
calculation  for  ])ercent  of  retained 
groundfish. 

(Jurrent  regulations  at  § 070..5(s)(0) 
recpiire  each  Amendment  80  cooi)(!rative 
receiving  allocations  of  Amendment  80 
sj)ecies  to  annually  submit  a  report  to 
NMI'\S  detailing  the  use  of  the 
cooperative’s  (piota.  This  final  rule  adds 
a  recpiirement  at  §  070..5(s)(())  for  an 
Amendment  80  cooperative  to  calculate 
and  report  its  annual  aggregate 
groundfish  retention  rate  using  the 
methodology  initially  e.stahlished  in 
regulation  at  § ()70.27(j)(3).  'I’his 
additional  reporting  recpiirement  is 
intended  to  |)rovide  NMF.S  with 
information  as  to  whether  the 
groundfish  retention  rates  achieved 
under  the  (JR.S  are  being  maintained  by 
the  Amendment  80  fleet. 

The  catch  and  ])roduction  data 
needed  to  calculate  annual  groundfish 
retention  are  generally  available  to  both 
NMF.S  and  the  Amendment  80  entity 
res])onsil)le  for  meeting  current  observer 
and  production  reporting  reciuirements 
established  for  the  Amendment  80  fleet. 
The  authorized  representative  of  an 
Amendment  80  cooperative  could 
recpiest  that  NMFS  verify  these  data  (see 
ADDRESSES).  'These  data  could  then  he 
used  by  an  Amendment  80  coo])erative 
to  calculate  its  annual  groundfish 
retention  rate.  In  addition,  this  final  rule 
retpiires  each  Amendment  80 
coo])erative  to  have  a  third  partv  audit 
the  cooperative’s  groundfi.sh  retention 
calculations  and  include  these  findings 
as  ])art  of  the  annual  Ameudment  80 
cooperative  report.  Each  third  i)arty 
audit  will  rcupdre  the  Amendment  80 
cooperative  to  retain  a  third  party  to 
com])lete  an  audit  of  the  cooperative’s 
groundfish  retention  calculations.  'The 
thii'd  party  audit  will  also  re(]uire  the 
cooperative  to  coordinate  with  NMFS 
and  the  appropriate  Amendment  80 
entities  fora  relea.se  of  confidential 
oh.server  and  i)roduction  data  to  the 
third  ])arty  auditor. 


'This  final  rule  does  not  reejuire  the 
owners  of  vessels  particii)ating  in  the 
Amendment  80  limited  access  fisherv  to 
report  annual  groundfish  retention  to 
NMF.S.  Instead,  NMF.S  determined  that 
it  will  prepare  information  on 
groundfish  retention  i)erforinance  for 
Amendment  80  vessels  participating  in 
the  Amendment  80  limited  access 
fishery.  NMF.S  currently  ])roduces  these 
data  as  ])art  of  its  inseason  management 
report  to  the  (Jouncil  and  will  continue 
to  re])ort  the.se  retention  rates  to  the 
(Jouncil  during  the  October  (Jouncil 
me(4ing. 

This  final  rule  also  revises  regulations 
at  §  070.93(c)(l )  to  continue  to  reejuire 
that  the  Ameudment  80  .sector  weigh  all 
catch,  and  to  ])rohihit  the  ])re-sorting  of 
catch  |)rior  to  weighing. 

(Jomments  and  Responses 

NMF.S  received  two  comment  letters 
during  the  |)id)lic  comment  ])eriod  for 
the  j)ro])osed  rule  to  imj)lement  this 
regulatory  amendment.  One  comment 
letter  was  received  from  a  re])resentative 
of  the  affected  fishing  industry  and 
contained  two  uniejne  comments;  the 
other  comment  letter  was  received  from 
a  member  of  the  |)ul)lic  and  did  not 
contain  any  comments  relevant  to  the 
|)ro|)o.sed  rule.  A  summary  of  the 
comments  and  NMF.S’  res})onses  follow. 

(ioininant  7; 'The  commenter 
ex])ressed  general  su|)j)ort  for  the 
])ro])osed  regulatory  amendment. 

H(;si)onso:  NMF.S  acknowledges  this 
comment. 

(ionnnani  2;  The  |)roj)osed  rule  would 
reejuire  an  Amendment  80  cooj)erative 
to  rej)ort  its  groundfish  retention  rate  in 
its  animal  cooj)erative  rej)ort  and  would 
continue  the  requirement  that 
Amendment  80  cooj)erative  rej)orts  he 
submitted  to  NMF.S.  'The  information 
contained  in  the  coojierative  rejiorts  is 
confidential  umhn'  NOAA 
Admini.strative  Order  (NAG)  210-100, 

50  (JRF  000.405,  and  .section  402(l))(l)  of 
the  Magnu.son-Stevens  Act.  Although 
NMF.S  states  in  the  jireainhle  of  the 
j)roj)o.sed  rule  on  J)age  02487  that  it 
would  j)rovide  Amendment  80 
cooj)erative  rej)ort.s  to  the  (Jouncil. 
NMF.S  is  j)revented  from  j)roviding  the 
cooj)erative  rej)orts  to  the  (x)uncil  given 
the  confidential  nature  of  information 
contained  in  the  rej)ort.s. 

Hasponsa:  In  the  j)reamhle  statement 
highlighted  hv  the  commenter,  NMF.S 
incorrectly  stated  that  it  would  j)rovide 
the  annual  coojierative  rej)ort  to  the 
(Jouncil  for  j)urj)ose.s  of  this  rule. 

Instead,  NMF.S  anticij)ates  j)rovlding  to 
the  (Jouncil  and  the  j)ul)lic  information 
on  groundfish  retention  rates.  NMF.S 
will  do  so.  consistent  with  section 
402(1))  of  the  Magnuson-.Stevens  Act  and 
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a|)])li(:al)le  agency  regulations  and 
l)olicies  regarding  any  confidential 
information. 

(Ihcssilication 

'I’Ik;  Administrator.  Alaska  R(!gion, 
NMFS,  determined  that  this  final  rule  is 
necessary  for  the  conservation  and 
manageiiKmt  of  the  groundfish  fisheries 
off  Alaska  and  that  it  is  consistent  with 
the  Magnuson-Stevens  Act  and  other 
applicable  laws. 

Siiuill  Entity  (Joinpliancn  (iuidn 

Section  212  of  tin;  .Small  Business 
Regulatory  Fnforc(!ment  Fairne.ss  Act  of 
lotto  states  that,  for  each  rule  or  group 
of  related  rules  for  which  an  agency  is 
re(|uired  to  ])repare  a  FRFA.  the  agency 
shall  publish  one  or  more  guides  to 
assist  small  entities  in  comjdying  with 
tlu!  rule,  and  shall  designate  such 
puhlications  as  “small  entity 
com])liance  guides."  I’he  agency  shall 
ex])lain  the  actions  a  small  entity  is 
r(;(|uired  to  take  to  comply  with  a  rule 
or  group  of  rules.  The  j)reamhles  to  the 
])roposed  ruh;  and  this  final  rule  serve 
as  th(!  .small  entity  compliance  guide. 
This  action  does  not  recjuire  any 
additional  com])liance  from  small 
entities  that  is  not  described  in  the 
preambles.  (io])ies  of  the  proposed  rule 
are  available  from  NMF.S  at  the 
following  Web  site;:  http:// 
(ildsknfishni'ins.nodd.gov. 

ExdCdtivd  Oi'ddv  1 2866 

This  rule  has  been  determined  to  he 
not  significant  for  ])uri)o,ses  of  Executive 
Order  128(i(i. 

Fined  Hdgnldtoiy  Fldxihility  Anedysis 

'fhis  FRFA  incorporates  the  Initial 
Regulatory  Flexibility  Analysis  (lRFy\),  a 
summary  of  the  significant  issues  rai.sed 
by  the  })ul)lic  comments.  NMF.S’ 
resijonses  to  those  comments,  and  a 
.summary  of  the  analyses  com])leted  to 
supj)ort  the  action.  NMF.S  published  the 
propo.sed  rule  on  October  15,  2012  (77 
l'’R  02482),  with  comments  invited 
through  Novemh(;r  14,  2012.  An  IRFA 
was  ])repared  and  summarized  in  the 
“Olassification”  section  of  the  preamble 
to  the  proposed  rule.  NMF.S  received  no 
comments  to  the  IRFA.  The  description 
of  this  action,  its  ])urpo.s(!.  and  its  legal 
basis  are  described  in  the  preamble  to 
the  propo.sed  rule  and  are  not  repeated 
here.  'Fhe  FRFA  descrih(!.s  the  imj)act.s 
on  small  entities,  which  are  defimul  in 
tlu!  IRFA  for  this  action  and  not 
repeated  here.  Analytical  reciuirements 
for  the  FRFA  are  described  in  the 
Regulatory  Flexibility  Act  (RFA), 
.sections  004(a)(1)  through  (5).  and 
summarized  below. 

The  FRFA  must  contain: 


1.  A  succinct  statement  of  the  need 
for.  and  objectives  of,  the  rule; 

2.  A  summary  of  the  significant  issues 
rai.s(;d  by  the  ])ublic  coumuaits  iu 
respon.se  to  the  initial  Rjgulatory 
flexibility  analysis,  a  summary  of  the 
a.ss(!.ssment  of  the  agency  of  such  issues, 
and  a  statement  of  any  changes  made  in 
the  ])ropo.sed  ruli!  as  a  result  of  such 
comments: 

3.  A  description  and  an  estimate  of 
the  number  of  small  entities  to  which 
the  rule  will  apply,  or  an  ex|)lanation  of 
why  no  such  e.stimate  is  available; 

4.  A  de.scription  of  the  ])rojected 
r(;porting,  recordkeeping,  and  other 
compliance  reciuirements  of  the  rule, 
including  an  e.stimate  of  the  classes  of 
small  entities  which  will  he  subject  to 
the  re(]uirement  and  the  type  of 
profe.ssional  skills  nec:e.ssarv  for 
preparation  of  the  rej)ort  or  record;  and 

5.  A  de.scription  of  the  steps  the 
agency  has  taken  tc)  minimize  the 
significant  economic  impact  on  small 
entities  consistent  with  the  stated 
objectives  of  applicable  statutes, 
including  a  statement  of  the  factual, 
policy,  and  legal  reasons  for  selecting 
the  alternative  adopted  in  the  final  rule 
and  why  each  one  of  the  other 
significant  alternatives  to  the  rule 
considered  hv  the  agency  which  affect 
the  im])act  on  small  entities  was 
rejected. 

The  “univer.se”  of  entities  to  be 
considered  in  a  FRFA  generally 
inclmhis  oidy  those  small  entities  that 
c;an  reasonably  be  expected  to  be 
directly  regulated  by  the  final  rule.  If  the 
effects  of  the  rule  fall  primarily  on  a 
distinct  segment  of  the  indu.strv.  or 
])ortion  thereof  (e.g.,  user  group,  gear 
type,  geogra])hic  area),  that  segment 
would  be  considered  the  universe  for 
purposes  of  this  analysis.  In  preparing  a 
FRFA,  an  agency  may  |)rovide  either  a 
(juantifiable  or  numerical  descrii)tion  of 
the  effects  of  a  rule  (and  alternatives  to 
the  rule),  or  more  general  de.scriptive 
statements,  if  (juantification  is  not 
|)racticable  or  reliable. 

Sninnuirv  oj  Significant  Issues  l{(nscd 
During  Public  (ioinincnt 

No  comments  weni  received  that 
rai.sed  significant  issues  in  response  to 
the  IRFA  .sj)eciflcally:  therefore,  no 
changes  were  made  to  the  rule  as  a 
result  of  comments  on  the  IRFA. 

Number  and  Description  ofSinull 
Entities  lieguluted  by  the  Fined  Hide 

The  entities  directly  regulated  by  this 
action  are  those  CVPs  that  are  members 
of  the  Amendment  80  .sector  that  target 
llatfish,  Atka  mackerel.  Pacific  cod,  and 
Pac:ific  ocean  jjerch  in  the  EEZ  of  the 
BSAl.  The  .Small  Business 


Administration  has  e.stablished  size 
criteria  for  all  major  industry  sectors  in 
the  lJnit(!d  .States,  including  fish 
harvesting  and  fish  processing 
husines.ses.  Effective  )anuary  5.  2()()(i,  a 
business  involved  in  fish  harvesting  is 
a  small  business  if  it  is  imlej)endentlv 
owned  and  operattul.  not  dominant  in 
its  field  of  oj)eration  (including  its 
affiliates),  and  if  it  has  combined  annual 
gro.ss  receipts  not  in  excess  of  .S4.() 
million  for  all  its  affiliated  operations 
worldwide.  A  seafood  jn'oeessor  is  a 
small  business  if  it  is  independently 
owned  and  operated,  not  (lominant  in 
its  field  of  operation,  and  employs  500 
or  fewer  |)erson.s  on  a  full-time,  part- 
time.  temporary,  or  other  basis,  at  all  its 
affiliated  operations  worldwide.  A 
business  involved  in  both  the  harvesting 
and  processing  of  seafood  products  is  a 
small  business  if  it  meets  the  .S4.0 
million  criterion  for  fish  harvesting 
o))eration.s. 

NMF.S  estimated  the  number  of  small 
versus  large  entities  by  matching  the 
gross  earnings  from  all  fisheries  of 
nicord  for  2009  with  the  vessels,  the 
known  ownership  of  those  ves.sels,  and 
the  known  affiliations  of  those  ve.ssels 
in  the  B.SAl  or  (hdf  of  Alaska  groundfish 
fisheries  for  that  year.  NMF.S  has 
specific  information  on  the  ownership 
of  vessels  and  the  affiliations  that  exist 
based  on  data  provided  by  the 
Amendment  80  sector,  as  well  as  a 
review  of  ownership  data  independently 
available  to  NMF.S  from  Federal  fishing 
permit  and  license  limitation  ])rogram 
license  applications.  The  ve.ssels  with  a 
common  ownership  linkage  in  2010, 
and  therefore  affiliation,  are  reportcul  in 
I’able  2  in  .Section  2.2.5  of  the  analysis 
for  this  action  (see  ADDRESSES).  In 
addition,  those  vessels  that  are  assigned 
to  an  Amendment  80  cooperative  and 
receive  an  exclusive  harvest  privilege 
are  categorized  as  large  entities  for  the 
purpose  of  the  RFA,  under  the 
principles  of  affiliation,  due  to  their 
])articipation  in  a  harvesting 
coo])erative. 

NMF.S  knows  that  as  many  as  28 
Amendment  80  ves.sels  could  he  active 
in  the  Amendment  80  fishery,  'fho.se 
l)er.son.s  who  apply  for  and  receive 
Amendment  80  (piota  share  (Q.S)  are 
eligible  to  fish  in  the  Aimmdimmt  80 
sector,  and  those  Q.S  holders  will  be 
directly  regulated  by  tbe  final  rule. 
Ves.sels  that  are  assigned  Amendment 
80  Q.S  and  that  are  eligible  to  fish  in  the 
Amendment  80  sector  are  commonly 
known  as  Amendment  80  ves.sels. 
(Currently,  there  are  27  Amendment  80 
vessels  that  will  he  directly  regulated 
based  ou  this  action.  One  ves.sel  owner, 
who  could  be  eligible  for  the 
Amendment  80  program  and  c:ould 
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a|)j)ly  lor  Amendment  80  QS.  has  not 
applied  to  NFMS  to  participate  in  this 
sector.  'I'liereidre.  this  vessel  will  not  he 
directly  regulated  hy  the  final  ride 
unless  and  until  the  owner  is  a])])roved 
to  participate  in  the  Amendment  80 
.sector  and  is  assigned  Amendment  80 
QS.  based  on  the  known  alfiliations  and 
ownership  of  the  Amendment  80 
vessels,  all  hut  one  of  the  Amendment 
80  vessel  owners  are  categorized  as  large 
entities  for  the  pur|)ose  of  the  RFA. 

'rims,  this  analysis  estimates  that  onlv 
one  small  entity  will  he  directly 
regulated  hy  the  final  rule.  This  one 
small  entity  could  he  linked  hy 
company  affiliation  to  a  large  entity, 
which  then  could  (|ualify  the  entity  as 
lai’ge  entity.  ( Amijilete  information, 
however,  is  not  available  to  determine 
any  such  linkages. 

/fecordkee/j/ng  om/  liaporting 

'fliis  action  is  jirojected  to  have  a  de 
minimis  iinjiact  on  the  recordkeeping 
and  reporting  reiiuirements  of  small 
entities  jiarticipating  in  the  15SAI 
groimdfish  fisheries.  Some 
recordkeejiing  and  reporting  may  he 
reijuired  of  individual  firms.  Tho.se 
firms  that  alreadv  record  and  report 
catch  data  will  likely  not  he 
significantly  impacted  hv  this  final 
action.  It  is  not  possible  to  determine 
which  firms  will  he  most  iinjiacted  hv 
the  reipiirements.  since  the  information 
each  firm  collects  is  based  on  what  it 
needs  to  operate  its  business  and  the 
current  reporting  re(|uirements.  The 
regulations  imjilemented  hy  this  final 
rule  are  not  expected  to  impact  the 
recordkeeping  and  reiiorting 
reipiirements  for  any  other  entities  in 
the  fisherv. 

Under  this  action.  NMFS  will  not 
reipiire  the  individual  owners  and 
operators  of  Amendment  80  vessels 
participating  in  the  limited  access 
fishery  to  annually  re])ort  groimdfish 
retention  ]K:rformance.  Instead,  NMFS 
will  prepare  retention  estimates  for  each 
ves.sel  in  the  limited  access  fishery  and 
present  these  data  to  the  (ioimcil 
annually  as  ])art  of  the  inseason 
management  report. 

Dusci'ipiion  of  Significont  AHornotivos 
to  tho  Final  Ihilo 

The  suite  of  ])otential  actions 
included  two  alternatives.  A  detailed 
de.scription  ofthe.se  alternatives  is 
provided  in  Section  2  of  the  analysis  for 
this  action  (see  ADDRESSES).  Alternative 
1  is  the  “no  action"  alternative. 
Alternative  1  does  not  address  the 
unintended  and  unforeseen  burden  of 
the  URS  on  directlv  regulated  small 
entities  and  is  not  consi.stent  with  the 
pur|)ose  and  need  of  this  action. 


The  Uoimcil's  preferred  alternative, 
Alternative  2.  has  been  .selected  as  the 
action  alternative.  It  removes  the  (IR.S 
from  the  (JR.S  ])rogram  for  the 
Amendment  80  sector.  Removal  of  the 
UR.S  will  result  in  significant 
operational  benefits  and  cost  savings  to 
all  directly  regulated  entities.  An 
Amendment  80  cooperative  will 
monitor  the  cooperative's  aggregate 
groimdfish  retention  rate  and  will  report 
its  annual  groimdfish  retention 
jierformance  to  NMF.S.  avoiding 
mandatory  compliance  standards  and 
their  associated  costs. 

rhe  Uouucil  also  considered  an 
alternative  to  revi.se  the  (IR.S  to  reipiire 
groundfish  retention  at  rates  similar  to 
the  estimates  presented  in  the  analysis 
])re])ared  for  the  (iRS  jirogram.  The 
Uounc.il  determined  that,  while  revising 
the  UR.S  could  reduce  economic 
hardship  imposed  on  the  Amendment 
80  sector  hy  more  closely  correlating 
groundfish  retention  rates  with 
historic.al  retention  rates,  it  wonlil  not 
address  the  monitoring,  enforcement, 
and  prosecution  issues  that  arise  from 
the  requirements  for  annual 
determination  of  ves.sel  conqiliance 
with  the  (IKS  |)rogram.  Hecau.se  this 
alternative  would  not  resolve  the 
inohlems  for  the  ])rogram.  the  Uouncil 
decided  not  to  forward  this  alternative 
in  the  analysis  for  the  ])ro])o.sed  action. 

based  upon  the  he.st  available 
scientific  data  and  information,  and 
consideration  of  the  objectives  of  this 
action,  there  are  no  alternatives  to  the 
projiosed  action  that  have  the  potential 
to  acconqilish  the  stated  objectives  of 
the  MSA  and  any  other  aiiplicahle 
statutes  and  that  have  the  potential  to 
minimize  any  significant  adverse 
economic  impact  of  the  ])roposed  rule 
on  directly  regulated  small  entities.  The 
])referred  alternative  provides  greater 
economic  benefits  for  jiarticipants  than 
Alternative  1  by  allowing  jiarticipants  to 
maintain  or  improve  the  retention  rates 
achieved  under  the  CRS  without  the 
conqiliance  costs  a.ssociated  with 
meeting  a  retention  standard  greater 
than  that  intended  by  the  Uouncil  or 
NMF.S.  The  lack  of  any  ipiantitative  data 
makes  it  impossible  to  rigorouslv  assess 
the  relative  differences  in  expected 
economic  inqiacts  among  the 
alternatives.  The  Uouncil  chose  to 
recommend,  and  this  final  rule 
inqilements.  the  |)referred  alternative 
because  it  best  meets  the  goals  of  this 
action  and  minimizes  the  |)otential 
negative  impacts  to  directly  regulated 
small  entities  by  relieving  regulatory 
requirements  that  no  longer  meet  the 
intent  of  the  GR.S  program. 


(iol loot ion-of-Infonnat ion  Hoqniroinnnts 

This  rule  contains  a  collection-of- 
iiiformation  requirement  subjec.t  to  the 
Paperwork  Reduction  Ac,t  (PRA)  that 
has  been  ap])roved  hv  OMb  under 
control  number  ()(i48-().5(i.5.  I’uhlic 
reporting  burden  for  the  Amendment  80 
cooperative  rejiiirt  is  estimated  to 
average  2(i..5  hours  per  respon.se.  which 
includes  a  new  requirement  for  an 
additional  third-party  audit,  estimated 
to  average  1..5  hours  |)er  resjionse.  These 
estimated  reporting  burdens  include  the 
time  for  reviewing  instructions, 
.searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  conqileling  and  reviewing 
the  collection  of  information. 

.Send  comments  regarding  this  burden 
estimate,  or  any  other  aspect  of  this  data 
collection,  including  suggestions  for 
reducing  the  Inirden.  to  NMF.S  (.see 
ADDRESSEES)  and  by  email  to 
()IBA_Snl)inission@oinh.nop.gov,  or  fax 
to  (202)  30.5-728.5. 

Notwithstanding  anv  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  anv  iierson  be 
subject  to  a  penaltv  for  failure  to  conqilv 
with,  a  collection  of  information  subject 
to  the  reipiirements  of  the  PRA,  unless 
that  collection  of  information  displays  a 
currently  valid  OMb  control  numher. 

List  of  Subjects  in  .50  (iFR  Part  070 

Alaska,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

naleil:  Felmiarv  20.  2013. 

Alan  t).  Risen liui>vt;r. 

Director.  Olficc  of  Siist(iin(il)lc  Fisheries, 
performing  the  functions  ami  dnlies  of  the 
Deputy  Assistant  A  dininistrator  for 
Uegnlatorv  Frograins.  X'ational  Marine 
I'isheries  Ser\'ic(\ 

For  the  reasons  set  out  in  the 
preamble,  .50  UFR  jiart  070  is  amended 
as  follows: 

PART  679—  FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

■  1.  The  authority  citation  for  .50  (iFR 
part  079  continues  to  read  as  follows: 

Authority:  10  U..S.(;.  773  et  seep:  IHOl  et 
seij.:  3031  et  se<i.:  I’lih.  L.  100-447 

§679.2  [Amended] 

■  2.  In  §  079.2,  remove  the  definition  of 
“Uroundfish  Retention  .Standard 
((iRS)." 

■  3.  In  §079.5.  add  paragra])h 
(s)(0)(iii)(D)  and  paragrajih  (.s)(0)(iii)(F) 
to  read  as  follows: 

§679.5  Recordkeeping  and  reporting 
(R&R). 
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(s)  *  *  * 
((.)  *  *  * 
(iii)  *  *  * 


(D)  Ih)!'  each  Amendment  80 
(:oo])erative,  the  ])er(:ent  of  gronndfish 
retaiiuHl  hy  that  Amendment  80 
cooperative  of  the  aggregate  gronndfish 


retained  hy  all  Amendment  80  vessels 
assigned  to  that  Amendment  80 
c:ooperative  using  the  following 
ecjuations: 


IL 

GFt  oundveigl'it  =  V  (PW  speaeSj^.''PRRsj:iecieSj^) 


.Snhstitnting  the  value  for 
(IFroiiinhwi^^hl  into  the  following 
(!(luation: 

-  [iiFvoundwvight  /Tolal(iF)* 

100 

Wlwiv: 

(iFroimdwvii’hl  is  Iho  total  annual  round 

weight  (;(|uival(!nl  ol  all  nilained  ])rodu(;l 
weights  riitained  hv  all  AinendinenI  80 
V(!ss(ds  assigiKul  to  that  AnuuuhnenI  80 
(:oo|)(!rative  lor  luich  IK/ll)  groniullish 
S|)(!(:ies. 

FWspacias,,  is  the  total  annual  product 

weight  for  liach  groundlish  s])(;ci(!s  listed 
ill  Table  2a  to  this  part  hv  luoduct  type 
as  reported  iu  the  vessel's  jiroduction 
report  for  all  Ainendmeul  80  \-essels 
assigned  to  that  Anuiiidment  80 
(:ooperati\'e  re(|uired  at  ^t)79..T(e). 
PlUispucias,,  is  the  standard  product  recovery 
rate  for  each  gronndfish  siiecies  and 
product  coiuhination  listed  in  Table  8  to 
this  part. 

is  the  gronndfish  retention  iiercentage 
for  an  Amendment  80  cooperative 
calculated  as  (ihroundweight  dividiul  hy 
the  totid  weight  of  gronndfish  catch. 
V'o/u/fr'/'' is  the  total  groundlish  round  catch 
weight  for  all  Amendment  80  vessels 


assigned  to  that  Amendment  80 
cooiierative  as  ineasunMl  hy  the  flow 
scale  measurement,  less  any  non- 
groundfish.  1\SC',  species  or  groundlish 
species  on  |)rohihited  s|)ecies  status 
under  ??  Ii70.20. 

(E)  For  each  Amendment  80 
cooperative,  a  third  party  must  audit  the 
Amemlment  80  cooperative’s  annual 
gronndfish  retention  calculations  and 
the  Amendment  80  cooperative  must 
include  the  finding  of  the  third  party 
audit  in  its  Amendment  80  annual 
cooperative  report. 
***** 

§679.7  [Amended] 

■  4.  In  §  (i7t).7.  remove  and  re.serve 
paragraphs  (m)  and  (o)(4)(iv). 

■  5.  In  §070.27, 

■  a.  Remove  and  reserve  paragra])h  (j): 
and 

■  1).  Revise  paragra])h  (l))(4)  to  read  as 
follows: 

§679.27  Improved  Retention/Improved 
Utilization  Program. 

***** 


(h)  *  *  * 

(4)  For  catcher/proces.sors  not  listed 
in  §  070.4(l)(2)(i)  using  trawl  gear  in  tlie 
IFSAl.  all  sjiecies  listed  in  Tahh;  2a  to 
this  part,  except  for  gronndfish  in 
prohibited  species  status. 
***** 

■  0.  In  §  070.08,  revi.se  paragraph  (c)(1) 
to  read  as  follows: 

§679.93  Amendment  80  Program 
recordkeeping,  permits,  monitoring,  and 
catch  accounting. 

***** 

(c)  *  *  * 

(1)  (Aitch  weighing.  All  catch  are 
weighed  on  a  NMF.S-a])prove(l  scale  in 
com])liance  with  the  .scale  recpiirements 
at  §070.28(1)).  Each  haul  must  he 
weighed  ,se])aratelv.  all  catch  must  he 
made  available  for  sampling  hv  a  NMFS- 
certified  observer,  and  no  .sorting  of 
catch  may  take  |)lace  jn  ior  to  weighing. 
***** 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


SMALL  BUSINESS  ADMINISTRATION 

13CFR  Parts  120  and  121 

RIN  3245-AG04 

504  and  7(a)  Loan  Programs  Updates 

AGENCY:  U.S.  Small  Business 
Administration. 

ACTION:  Bro])osed  rule. 

SUMMARY:  The  U.S.  Small  Business 
Admini.stration  ("SBA”)  has  determined 
that  changing  conditions  in  the 
American  economv  and  piirsistent  high 
levels  ol  nnemplovment  compel  the 
agmicy  to  serik  wavs  to  iinjirovr;  access 
to  its  two  flagship  business  lending 
jrrograms:  the  .504  Loan  Program  and  the 
7(a)  Loan  Program.  The  purpose  ol  this 
propo.sed  rnlemaking  is  to  nniivigoratr! 
these  programs  as  vital  tools  lor  creating 
and  preserving  American  jobs.  SBA 
jrroposes  to  strip  away  nrgnlatorv 
restrictions  that  detract  from  the  .504 
Loan  Program's  core  job  creation 
mission  as  well  as  the  7(a)  Loan 
Program's  jwsitive  job  creation  im})act 
on  the  American  economy.  The  504 
Loan  Program  and  7(a)  Loan  Program 
are  SBA's  two  primary  hnsimiss  loan 
programs  authorized  under  the  Small 
Business  Investment  Act  of  1958  and 
the  Small  Business  Act.  resj)ectively. 
This  proposed  rule  will  enhance  job 
creation  through  increasing  eligibility 
for  loans  under  SBA's  hnsine.ss  loan 
programs,  including  its  Microloan 
I’rogram.  and  by  modifying  certain 
program  particij)ant  requirements 
applicable  to  the  504  Loan  Program.  In 
addition.  SBA  pro))oses  to  revise 
Q'rtirnul  Develo])ment  (Company  (CDC) 
o|)erational  recpiirements  to  clarify 
certain  exi.sting  regulations. 

DATES:  SBA  must  receive;  comments  to 
this  proj)os(;d  rule  on  or  before  April  20. 
2018. 

ADDRESSES:  Yon  may  submit  comments, 
identified  by  RIN:  8245-A(i04  by  any  of 
the  following  methods: 

•  luulerdJ  elhildimiking  Portal:  http:// 
mvw’.rogulai ions. gov.  follow  the 
instructions  for  submitting  comments. 
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•  Email:  0(:arog2()1  ii@sl)a.gov. 

Include  RIN  8245-AU04  in  the  subject 
line  of  the  message. 

•  Mail:  Patrick  Kelley.  Deputy 
Associate  Administrator.  Altiintion: 

Linda  Reiilly.  (ihief.  504  Program 
Branch.  Office  of  Uajiital  Acc(;.ss.  U.S. 
Small  Business  Administration,  409 
Third  Street  S\V..  Washington.  DU 
20410. 

•  Hand  Dolivavy/Conrwr:  Patrick 
Kelley.  Deputv  A.ssociate  Admini.strator. 
Attention:  Linda  Reilly.  Chief.  504 
Program  Brant:h.  Office  of  Cajiital 
Access,  U.S.  Small  Busine.ss 
Administration.  409  Third  Strei;!  S\V., 
Washington.  DC  20410. 

SBA  will  ])ost  all  comments  on 
www.ragnlat ions.gov.  If  you  wish  to 
submit  confidential  business 
information  (CBl)  as  defined  in  the  U.ser 
Notice  at  \v\v\v. ragnlaiions.gov.  please 
submit  the  iuformatiou  to  Patrick 
Kelley,  Diiputy  A.ssociate  Administrator, 
Attention:  landa  Reillv,  (ihii;!,  504 
Program  Branch,  Office  of  (^ajiital 
Access.  U.S.  Small  Busine.ss 
Administration,  409  Third  Street  SW., 
Washington,  DC  2041(),  or  send  an  (;mail 
to  o(:arag2() 1 3@sha.gov.  Highlight  the 
information  that  you  consider  to  he  (351 
and  explain  why  you  hiilievi;  SBA 
should  hold  this  information  as 
confidential.  SBA  will  review  the 
information  and  make  the  final 
determination  whether  it  will  publish 
the  information. 

FOR  FURTHER  tNFORMATION  CONTACT: 
Linda  Reilly,  {]hief,  504  Program 
Branch,  Office  of  Financial  Assistance, 
Small  Busine.ss  Admini.stration.  409  8rd 
Street  SW.,  Washington.  D(]  20410: 
telephone  202-20.5-9949. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  Information 

Executive  Order  18.5(>8  directs 
agencies  to  ensure  that  regulations  are 
acciissihle.  consistent,  written  in  plain 
language,  and  easy  to  understand  in 
ord(;r  to  fo.ster  economic  growth  and  job 
creation.  Executive  Order  18.5()3 
])rovides  that  our  regulatory  system 
“mast  identify  and  use  the  best,  most 
innovative,  and  lea.st  burdensome  tools 
for  achieving  regulatorv  ends.” 
(em])ha.si.s  added).  Executive  Ordiir 
185(i8  further  jirovides  that  ‘‘|l|o 
facilitate  the  jieriodic  review  of  exi.sting 
significant  regulations,  agencies  shall 
consider  how  best  to  ])romote 
ratrospaativa  amdysis  of  ruh;.s  that  may 


he  outmoded,  ineffective,  insufficient, 
or  excessively  burdensome,  and  to 
inodifv.  straamlina,  exiiand,  or  rejaial 
them  in  accordance  with  what  has  been 
learmid.”  (emphasis  added).  SBA  has 
review(;d  its  regulations  with  regard  to 
the  loan  programs  and  is  projiosing  a 
number  of  amendments  and  revisions  to 
accomplish  this  goal. 

SBA's  jnimary  busine.ss  loan 
programs  are  the  504  Loan  Program  (the 
"504  Loan  Program"),  authorized 
])ursuant  to  Title  V  of  the  .Small 
Business  Investment  Act  of  1958,  15 
IL.S.C.  095  at  saep,  and  the  7(a)  Loan 
Program  (the  "7(a)  Loan  Program”) 
authorized  pursuant  to  .S(;ction  7(a)  of 
the  .Small  Busine.ss  Act,  15  IL.S.C.  081 
at  saej.  (collectively  referred  to  as  the 
"504  and  7(a)  Loan  Programs”).  A 
descri])tion  of  each  loan  ])rogram  is  set 
forth  below. 

A.  SBA’s  504  Loan  Program 

The  504  Loan  Program  is  an  .SBA 
financing  program  established  to  target 
companies  in  their  growth  cycle  to 
create  jobs,  expand  the  tax  base,  and 
inqirove  American  communities. 
.Specifically,  the  core  mi.ssion  of  the  504 
Loan  Program  is  to  jjrovide  long-term 
fix(;d  as.set  financing  to  small  businesses 
for  tlu;  purchase  or  imjirovement  of 
land,  buildings,  and  major  (;(iui])ment 
IJiirchases,  in  an  effort  to  facilitate  tin; 
creation  of  jobs  and  local  economic 
development. 

Under  the  504  Loan  Program,  loans 
are  made  to  small  business  aj)])lii;ants 
by  Certified  Development  (3)m])anies 
{“CD(5s”),  which  are  .SB.A’s  communitv- 
hased  ])arlner.s  for  providing  504  Loans. 
With  the  excejjtion  of  several  for-profit 
CDCis  grandfathered  into  the  504  Loan 
Program,  a  (iDC5  is  a  nonprofit 
corporation  that  jjromotes  economic 
development  within  its  community 
through  504  Loans.  C.DCs  are  certified 
and  regulated  by  the  .SBA,  and  work 
with  .SBA  and  partieijiating  lemhirs 
(ty])ically  hanks)  to  jirovide  financing  to 
small  husine.s.ses,  which  in  turn, 
accomjilishes  the  goal  of  community 
economic  develo]nnent.  fhere  are  over 
2()0  CIXis  nationwide  each  with  a 
d(;fined  Area  of  Operations  covering  a 
specific:  gciographic  area.  The  Area  of 
()pi;ration  for  most  (iDCis  is  the  state  in 
which  they  are  incorporated. 

Transactions  under  the  504  Loan 
Program  are  typically  structured  with  a 
("DC  providing  40%  of  the  total  j)roject 
costs  (with  .SBA's  guarantcie  assi.stance). 
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a  ])arti(:ij)ating  leu(l(!r  covering  up  to 
r)()'/^>  oi  tlie  total  project  costs,  and  the 
borrower  contril)uting  10%  of  the 
project  costs.  Under  certain 
circinnstances.  a  l)oiTower  may  l)e 
r(!(inired  to  contril)nte  np  to  20%  of  the 
total  project  costs. 

In  snm,  the  .504  Loan  Program  is  an 
economic  dev(!loi)ment  tool  and  its 
success  is  measured,  in  large  part,  bv 
the  number  of  jobs  it  i)r(;serve.s  and 
creates.  In  FY  2012,  tin;  agency  made 
7,047  loans  through  the  504  Loan 
Program,  for  a  total  volume  of  $4.4 
billion,  which  led  to  the  creation  and/ 
or  retention  of  almost  80.000  jobs.  SBA 
estimates  that  the  jjroposed  regulation 
revisions,  set  forth  in  detail  below,  will 
resnlt  in  a])jn'oximalely  140,000 
additional  jobs  created/retained  over  a 
five-year  period.  The.se  additional  jobs 
ciHiated/retained  are  based  on  an 
estimated  47,000  loans  being  made 
b(!tween  FY  2013  and  P’Y  2017,  with  an 
estimated  total  dollar  volume  of  almost 
$30  billion  and  the  creation/retention  of 
over  500.000  jobs  over  the  five-vear 
piM'iod.  The  changes  ])ro])osed  primarily 
with  regard  to  the  Personal  Resources 
Test  and  affiliation  will  increa.se  the 
nnmb(!r  of  eligible  borrowcns. 

B.  SBA’s  7((i)  Loan  Pro^^rani 

The  7(a)  Loan  Program’s  main 
pnrpo.se  is  to  help  eligibh;  small 
Inisines.ses  obtain  credit  when  thev 
cannot  obtain  ‘‘credit  elsewhere.”  In 
addition,  the  agency  recognizes  that  the 
7(a)  Loan  Program  is  also  an  important 
engine  for  job  creation.  The  7(a)  Loan 
Program  ])rovides  financing  for  general 
hnsiness  pnrpo.ses  through  the  agencv's 
guaranty  of  a  loan  made  by  an  aj)proved 
lender.  (Currently,  there  are 
approximately  4,500  lenders 
])articii)ating  in  the  7(a)  Loan  Program. 

Below  is  a  summary  of  the  ])ro])o.sed 
changes  to  these  business  loan 
programs.  I’lie  agency  nupiests 
comments  on  all  of  the  ])roposed 
regulatory  revisions  in  this  j)ropo.sed 
rule,  and  on  any  related  issues  affecting 
the  7(a)  Loan  Program  or  the  504  Loan 
Program.  SliA’s  intent  is  to  revitalize  the 
use  of  both  loan  programs  as  an  engine 
of  job  retention  and  growth  in  an  effort 
to  use  “the  best,  most  innovative,  and 
least  burdensome  tools  for  achieving 
regulatory  (aids  *  *  *  and  seek  to 
im])rove,  the  actual  results  of  regnlatorv 
nupurements”  in  accordance  with 
Fxecntive  Order  13503. 

II.  Summary  of’Propo.sed  Business  Loan 
Program  (Changes 

Though  SBA’s  business  loan  programs 
differ  in  mission  and  focus,  these  loan 
jnograms  share  fundamental  eligibility 
criteria  and  overlai)ping  objectives.  The 


goal  of  the  proi)osed  rule  is  to 
reinvigorate  the  business  loan  programs 
by  eliminating  unnecessary  compliance 
burdens  and  loan  eligibility  restrictions 
in  an  effort  to  make  necessary 
adjustments  to  increa.se  lender 
accessibility  without  sacrificing 
program  integrity.  The  major  changes 
that  .SBA  is  |)roi)osing  are  described 
below,  including  changes  relating  to 
affiliation  j)rinci])les.  the  pinsonal 
resources  test,  the  t)-month  rule  for  the 
504  Loan  Program,  and  UDU  operational 
and  organizational  requirements. 
Additional  changes  are  described  in  the 
sect  ion-by-sect  ion  analysis. 

/\.  Affiliation  as  Appliad  to  tin;  Basinass 
Loan  Brogrcnns 

Under  .SBA’s  regulations.  ai)plicants 
for  an  .SBA  loan  must  be  small  under 
SBA’s  size  requirements  (including 
affiliates)  to  he  eligible  for  an  SBA 
bu.sine.ss  loan.  13  CFR  12().1(){).  When  an 
entity  is  determined  to  be  affiliated  with 
an  a])j)licant,  the  entitv's  niceipts  and 
employees  are  added  to  tho.se  of  the 
a])plicant  for  purposes  of  determining 
its  size.  Thus,  certain  husines.ses  are 
deemed  to  b(!  ineligible  for  a.ssistance 
b(!cause  th(!y  are  not  deemed  to  be 
“small”  for  program  j)urj)o.s(!.s  hv  virtue 
of  their  combined  size  with  affiliated 
(unities. 

.SBA’s  lUigidations,  at  §  121.11)3.  .set 
forth  the  agency’s  ])rinciples  of 
affiliation,  flenerally,  affiliation  exi.sts 
when  one  husimiss  controls  or  has  the 
])ower  to  control  another  or  when  a 
third  ])arty  (or  parties)  controls  or  has 
the  ])ower  to  control  both  husine.sscis. 
Uontrol  may  arise  through  ownership, 
management,  or  other  relationships  or 
interactions  betw(;en  the  parti(;.s. 
Affiliation  is  an  important  issue  wlnui 
determining  size  becau.se  .SBA  counts 
the  receipts,  employees,  or  otlnu' 
measure  of  the  bu.sine.ss,  for  all  of  a 
small  business’  donnistic  and  foreign 
affiliates,  ixigardless  of  whether  the 
affiliat(i.s  are  organized  for  profit  (13 
CFR  121.1()3(a)(())).  .SBA’s  affiliation 
rules  generally  ap])ly  to  all  Federal 
j)rograms  for  which  a  business  mu.st 
(pialifv  as  “small,”  including  .SBA’s 
Covernment  Contracting  or  Business 
Development  i)rogram.s,  business  loan 
programs  and  grant  programs, 
rherefore,  ap|)licant.s  for  financing 
uud(;r  the  504  Loan  Program.  7(a)  Loan 
Program  or  Microloan  Program  must 
(pialify  as  “small  busimisses”  taking 
into  cousichuation  the  (unploycies, 
r(!ceii)ts,  and  other  nuuisures  of  business 
of  the  a])plicant  and  all  of  the 
ai)plicant’.s  affiliatcis. 

.SBA  believes  that,  in  general,  most  of 
the  ])rincij)les  of  affiliation  set  forth  in 
§  121.103  approjniately  apply  to  the 


agency’s  business  loan  programs. 
However,  .SBA  believes  that  certain 
affiliation  |)rinciple.s — such  as  those 
concerning  newly  organized  concern.s — 
are  not  applicable  to  the  504  and  7(a) 

Loan  Programs  or  the  Microloan 
Program  because  assi.sting  in  the 
cixiation  of  new  small  businesses  servcis 
the  purpose  of  the  husiiuiss  loan 
programs.  In  addition,  .SBA  is  scjeking  to 
create  a  sim])le.  bright-line  te.st  for 
hnsiness  loan  program  applicants  when 
determining  eligibilitv  with  respect  to 
size  and  affiliation.  By  eliminating  or 
modifying  certain  affiliation  princii)l(\s. 
this  proposed  rule  would  akso 
significantly  reduce  the  burden  on 
applicants  of  providing  affiliation 
documentation.  As  described  below, 

.SBA  is  proposing  to  add  a  new 
§  121.302  to  identify  the  principles  of 
affiliation  that  should  ajjply  to  the 
business  loan  programs  in  place  of  the 
affiliation  ])rinciples  .set  forth  in 
§  121.103.  and  invites  comments  on 
these  proposed  chang(!.s. 

With  res[)ect  to  detwinining  affiliation 
ha.sed  on  ownership,  the  following 
princi])le,s  cnirant ly  npply  to  the 
ibusiness  loan  })rograms:  (1)  If  the 
business  concern’s  .stock  is  widelv  held 
and  no  single  block  of  stock  is  large  as 
compared  to  others,  the  hoard  of 
dinulors  and  Chief  F.xecutive  Officer  or 
Pre.sid(!nt  is  (humied  to  have;  the  power 
to  control  the  business,  absent  evidence 
showing  otherwise;  (2)  if  two  or  more 
p(!r.son.s  (including  any  individual, 
concern  or  other  entity)  each  owns, 
controls  or  has  the  power  to  control  le.ss 
than  50%  of  the  concern’s  voting  .stock, 
and  the  blocks  of  stock  are  equal  or 
ap|)roximateiv  equal  in  size  and  the 
blocks  of  stock  are  large  in  the  aggregate 
as  com})ared  with  anv  other  stock 
holding,  .SBA  presumes  that  (^ach  person 
controls  or  has  the  power  to  control  the 
business  concern  whose  size  is  at  issue: 
or  (3)  if  a  person  (including  any 
individual,  concern  or  other  (mtitv) 
owns,  or  has  tin;  power  to  control,  50 
percent  or  more  of  a  concern’s  voting 
stock,  or  a  block  of  voting  stock  which 
is  large  comj)are(l  to  other  outstanding 
blocks  of  voting  stock,  such  ])erson 
controls  or  has  the  power  to  control  the 
business  concern.  It  is  also  important  to 
note  that  .SBA’s  current  affiliation  rules 
(§  121.1()3(a)(3))  may  find  affiliation 
based  on  “affirmative  control”  (e.g., 
owning  more  than  5()‘Jt)  of  the  voting 
.stock  of  a  company)  as  well  as  “m!gative 
control”  (e.g..  owning  le.ss  than  50%  but 
still  having  the  ability  to  block  votes). 

.SBA  is  pro])osing  to  amend  the 
princi))le.s  d(!.scrib(ul  above  for  affiliation 
based  on  own(;rshij)  in  a  manner  similar 
to  changes  recently  jnopo.sed  by  .SBA  for 
the  .Small  Business  Innovation  Rexsearch 
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and  Small  Business  Technology 
Transfer  j)rograms  (77  FR  28.520.  May 
15.  2012).  Under  the.se  j)ropose(l 
changes.  SB  A  would  deem  the  Child 
Fxecntive  Officer  ((TX))  or  President  of 
the  concern  (or  other  officers,  managing 
memhers.  partners,  or  dinictors  who 
control  the  management  of  the  coiu:ern) 
to  control  the  concern  when  no  one 
|)erson  owns  or  has  the  jiowiir  to  control 
more  than  .50%  of  the  voting  equity  of 
the  coiu;ern.  .SBA  hcdieves  that  for 
purposes  of  the  agency's  husine.ss  loan 
programs,  control  in  this  situation 
would  rest  with  the  managing  parties 
identified  above  since  it  is  tho.se  parties 
that  are  truly  running  the  concern.  If 
one  person  does  own  or  has  the  power 
to  control  more  than  50"-o  of  the  voting 
iK|uity  of  the  concern,  that  jierson  is  in 
control  of  the  concern  for  purposes  of 
determining  affiliation.  In  addition,  if 
two  or  more  j)erson.s  collectively  own  or 
have  the  jiower  to  control  more  than 
.5()‘>^»  of  the  voting  ecputv  of  two  or  more 
concerns  (the  "collective  owners"),  then 
there  would  he  affiliation  between  such 
concerns  and  bidween  each  concern  and 
each  collective  owner.  In  addition,  in 
this  jiropo.sed  rule.  SBA  refers  to  5()‘J(» 
ownershij)  or  eipiity  without 
designating  that  it  is  "stock"  ownershij) 
because  not  all  business  loan  a|)|)licants 
are  cor|)orations  with  ownershij) 
determined  through  stock  issuance.  .SBA 
is  also  j)roj)osing  to  not  consider 
"negative  control.”  hv  it.self.  as  a  factor 
in  determining  affiliation. 

.SBA  recjuests  comments  on  this 
j)roj)osed  rule  as  it  relates  to  business 
loan  aj)j)licants  where  no  j)erson  owns 
a  majoritv  of  the  aj)j)licant.  and  whether 
.SBA  should:  (1)  Retain  the  current 
affiliation  rule  with  resj)ect  to  minority 
holdings  and.  if  so.  whether  it  should 
.set  forth  a  sj)ecific  threshold  by  which 
it  will  find  control  and  therefore 
af  filiation  (e.g..  if  a  j)erson  owns  33%  or 
more  of  the  comj)anv)  in  order  to  create 
a  bright-line  test  for  aj)j)licant.s;  (2)  find 
affiliation,  as  j)roj)osed.  if  two  or  more 
j)er.son.s  or  com:ern.s  collectively  own 
more  than  50‘/^i  of  the  aj)j)licant.  and  the 
.same  j)er.sons  or  concerns  collectivelv 
own  more  than  5()'!<>  of  anv  other 
comj)any  or  entity:  or  (3)  imj)lement  a 
rule  setting  forth  both  oj)tions  (1)  and 
(2)  above. 

In  addition  to  incorj)orating  the  above 
j)rincij)les  of  affiliation  ha.sed  on 
ownershij).  .SBA  is  j)roj)osing  to 
incorj)orate  in  ^  121.3()2(c)  and  (e), 
resj)ectively.  the  existing  affiliation 
j)rincij)le.s  currently  contained  in 
Sl21.i()3(c)  (Affiliation  arising  under 
stock  oj)tions.  convertible  .securities, 
and  agreements  to  merge)  and 

121.1()3(i)  (Affiliation  based  on 
franchise  and  license  agreements).  .SBA 


is  akso  j)roj)osing  to  incorj)orate  in 
S  1 21 .3t)2(d).  with  slight  modifications, 
the  existing  affiliation  j)rincij)les 
currently  contained  in  §121.1()3(e) 
(Affiliation  based  on  common 
management). 

In  addition  to  the  above  j)roj)osed 
change.  .SBA  j)roj)o.ses  changing  current 
affiliation  j)rincij)les  relating  to  the 
following  three  areas:  identity  of 
interest;  newly  organized  concerns;  and 
joint  ventures.  First,  with  re.sj)e(.t  to 
affiliation  based  on  identity  of  interest, 
.SBA  j)roj)ose.s  to  not  aj)j)ly  the  current 
affiliation  j)rincij)le  relating  to  identity 
of  intere.st  set  forth  in  §  121.1()3(f)  to  the 
504  Loan  Program,  the  7(a)  Loan 
Program  or  the  Microloan  Program. 
Affiliation  through  identity  of  interest 
often  is  found  between  business 
j)artners.  family  members,  and 
emj)loyers.  SBA  is  aware  that  an 
aj)j)licant  may  have  relationshijis  with 
former  emjiloyers.  business  j)artneis. 
friends,  or  family  members  which  can 
he  imj)ortant  to  the  business  success  of 
the  aj)plicant.  These  relationshij)s  often 
strengthen  the  creditworthiness  of  the 
aj)j)licant  by  j)roviding  the  aj)j)licant 
with  more  re.sources  from  which  to 
draw,  thus  lowering  taxj)ayer  risk  while 
increasing  the  job  creation  and  small 
husine.ss  growth  missions  of  the 
husine.ss  loan  j)rograms.  It  is  the 
agency’s  view  that  the.se  relationshij)s 
are  common  and.  in  the  context  of  the 
husine.ss  loan  j)rogram.s.  should  not 
j)revent  an  aj)j)licant  from 
indej)endently  oj)erating  and  growing  a 
business  and  creating  jobs.  Moreover, 
small  businesses  would  have  less  of  a 
financial  incentive  to  use  family 
memb(!r.s  or  former  emj)loyees  as 
husine.ss  "fronts"  to  obtain  a  business 
loan  than  to  obtain  a  grant  or  bid  on  a 
contract  under  a  government  set-aside 
j)rogram.  Busines.ses  would  aj)j)ear  to 
have  little  incentive  to  incur  debt 
through  the  use  of  such  tactics  hecau.se, 
unlike  a  grant  or  contract,  the  debt  must 
eventually  he  rej)aid.  Weighing  all  of 
the.se  factors,  the  agency  j)roj)ose.s  to 
end  aj)j)lication  of  the  identity  of 
interest  affiliation  rule  to  the  husine.ss 
loan  j)rograms;  however,  it  strongly 
encourages  comment  on  this  j)roj)osal 
esj)ecially  as  it  relates  to  j)otential 
threats  to  husine.ss  loan  j)rogram 
integrity. 

.Second,  with  resj)ect  to  affiliation 
ha.sed  on  a  newly  organized  coiu;ern. 
.SBA  j)roj)o.ses  to  not  aj)j)lv  the  current 
affiliation  j)rincij)le  relating  to  newly 
organized  concerns  set  forth  in 
§  121.1()3(g)  to  the  504  Loan  Program, 
the  7(a)  Loan  Program  or  the  Microloan 
Program.  The  agency  j)roj)o.se.s  this 
change  for  substantially  the  .same 
reasons  it  is  j)roj)o.sing  the  change 


related  to  identity  of  ownershij) 
discussed  above.  If  emj)loyees  of  a 
former  emj)loyer  form  a  new  business 
and  the  former  emj)loyer  does  not  have 
ownershij)  control  of  the  new  husine.ss. 
.SBA  believes  that  for  j)urj)o.ses  of  the 
husine.ss  loan  j)rogram.s  the  former 
emj)loyees  will  generally  have  sufficient 
indej)endence  and  control  of  llie  newly 
foiined  l)u.sine.ss  to  not  he  affiliated  with 
the  former  emj)lover.  The  newly 
organized  coiu;ern  j)rincij)le  is  needed 
in  the  agency's  grant  and  contracting 
j)rogram.s  to  j)revent  large  comj)anie.s 
from  misrej)resenting  them.selves  as 
small  through  a  shell  comj)any  in  order 
to  obtain  a  grant  or  lucrative 
government  contract  intended  as  a  small 
business  .set  aside.  However,  the 
j)rincij)le  is  not  neces.sarv  in  the 
business  loan  j)rogram.s  because  larger 
comj)anies  have  greater  acce.ss  to  j)rivate 
.sector  caj)ital  .sources  than  small 
businesses  and  would  have  little  need  to 
form  a  new  concern  to  obtain  a 
government  loan.  Thus,  the  agency  is 
j)roj)osing  to  exemj)t  agency  business 
loan  j)rogram  aj)j)licant.s  from 
aj)j)lication  of  the  affiliation  based  on 
newly  organized  c.oncern  rule. 

Finally,  with  re.sj)ect  to  affiliation 
based  on  joint  ventures.  .SBA  j)roj)o.se.s 
to  not  aj)j)ly  the  current  affiliation 
j)rincij)le  relating  to  affiliation  ha.sed  on 
joint  ventures  set  forth  in  4?  121.103(h)  to 
the  504  Loan  Program,  the  7(a)  Loan 
Program  or  the  Microloan  Program. 
Agency  records  indicate  that  aj)j)licant.s 
for  assistance  under  agency  busine.ss 
loan  j)rograin.s  are  rarelv.  if  ever,  joint 
ventures  and,  therefore,  this  j)rovision  is 
unnece,s.sary  for  the  business  loan 
j)rogram.s.  This  j)roj)osed  change  is 
being  made  in  the  interest  of 
.streamlining  and  .simj)lifying  business 
loan  j)rogram  rules,  and  to  j)rovide 
bright  line  eligibility  criteria  regarding 
affiliation  determinations  for  the 
husine.ss  loan  j)rograms. 

In  conjunction  with  j)roj)o.sing  the 
abo\'e  re\'isions  to  504  Loan  Program 
regulations  to  exj)and  j)rogram 
acce.ssibility,  streamline  coinj)licated 
j)roce.s.ses.  and  minimize  burdens  to 
aj)j)licants  and  lenders,  .SBA  seeks  to 
ensure  j)rogram  integrity  and  maintain 
j)roj)er  oversight  through  the  following 
means.  First,  to  a.ssi,st  in  ensuring 
comj)liance  with  the  affiliation 
j)rinc:ij)le,s,  .SBA  j)roj)o.ses  to  recjuire 
aj)j)licant.s  to  sign  an  affidavit  certifying 
that  all  j)er.sons  affiliated  with  the 
aj)j)licant  have  been  identified  in  the 
affidavit.  It  is  the  agency's  view  that 
aj)j)licants  are  exj)ected  to  know  and 
disclo.se  the.se  j)er.son.s  and  recjuiring 
this  di.sclosure  under  sworn  statement 
to  the  Federal  government  should  deter 
aj)j)licant.s  from  omitting  imj)ortant 
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intorniation  nocossary  lor  tlotorniining  oon 
compliance  with  the  applicable  size 
nuiuirements.  An  allidavit  on  allihate 
cert iiic.at ions  would  enable  partii'.ii)ant 
lenders  to  improve  consistency  and 
would  also  exiiedite  SBA’s  review  ol  the 
size  elif>il)ilitv  of  imtential  ajiiibcants.  ‘  ^ 
Completing  the  affidavit  to  document 
affiliated  business  owners  of  5()"X.  or 
loss  would  be  less  burdensome  on  ^  " 

applicants  than  having  to  submit  tax 
documents  or  financial  statements.  In  . 
fact.  SB  A  estimates  that  the  proposed 
revision  would  reduce  the  burden  on 
partie'.ijiants  in  both  loan  jirograms  Oiooi 
borrowers  and  lenders)  by  a  total  ol  jjj, 

2(i.40ii  hours  and  result  in  savings  pj 

totaling  8700,777.  Based  on  estimates 
using  FY  201 2  loan  approvals  as  a  base.  tb 
the  annual  savings  to  borrowers  for  both  (•( 
jirograms  combined  is  estimated  at  b] 

8700,000  and  87.'50.000  annually.  p: 

Similarly,  SBA  estimates  that  the  ai 

inoiio.sed  revision  will  reduce  burden  to  tl 
the  government  bv  a  total  of  2.000  boms  a 
and  result  in  savings  totaling  S7H,0».0.  2 

Based  on  estimates  using  FY  2012  0 

ai)i)rovals  as  a  base,  this  bind(m 
reduction  in  loan  review  time  combined  e 
for  both  loan  programs,  is  estimated  at  s 
between  880.000  and  8100.008 
annually.  Thus,  not  only  would  the  ‘ 

affidavit  on  afliliates  be  a  control 

mechanism  to  ensure  against  abuse  ol  > 
SBA’s  guaranty  and  simplily  and  reduce  | 

potential  mi.stakes  in  size  standard 

decisions,  but  it  would  also  be  a  critical 
time  and  cost  saving  measure,  as 
demonstrated  by  the  above  dat<i. 

Second,  and  notwithstanding  the 
agency’s  goal  to  jirovide  bright  line 
nligibilitv  criteria  regarding  affiliation 
determinations  for  the  business  loan 
programs,  the  agency  realizes  that 
egregious  cases  ol  large  entities 
benefiting  from  a  small  busine.ss  loan 
iirogram  c;an  threaten  program  integrity 
and  public  support.  Tims,  the 
propo.ses  to  add  a  provision  ajiiibcable 
only  to  the  business  loan  programs 
which  would  give  the  agency  the 
discretion  to  iirevent  business  loan 
iirogram  particiiiation  of  an  applicant  it. 
after  consideration  of  the  totality  of  the 
circumstances,  it  determines  that 
affiliation  exists  rendering  the  applicant 
ineligible,  even  when  no  single  lactor  is 
sufficient  to  constitute  affiliation.  For 
example.  a  finding  of  affiliation  may  be 
appropriate  if  an  applicant  li.sts  a  minor 
child  as  a  majority  owner  and  CEO  ol 
a  (xmcern,  but  a  parent  ol  the  (,bild 
actually  owns  or  has  the  power  to 
control  the  business.  The  Agency  would 
look  beyond  the  fiction  of  the  child’s 
ownership  and  position  to  determine 
who  actually  controls  the  business,  and 


consider  the  affiliates  of  the  party  in  the 

control.  ,  . 

The  agenev  does  not  expect  to  use  this  ow 

discretionarv  jirovision  often  and  dis 

intends  to  applv  it  only  in  egregious  SB 

ca.ses,  one  being  the  examiile  identilied  cin 
above,  that  might  threaten  business  loan 
program  integrity  or  viability.  SBA 
nncoiirages  comments  and  suggestions 
regarding  this  iiroiiosal  and. 

specificallv.  regarding  additional  ‘ 

standards  to  prevent  loans  to  ineligible  i- 

apiilicants.  which  could  endanger  the 
viabilitv  of  the  loan  programs. 

In  siiin,  the  elimination  ol 

unneces.sary  affiliation  tests  Irom  the  St 

busine.ss  loan  programs  would  expand  w 

program  eligibilitv  to  independently  a.^ 

owned  and  controlled  small  businesses  m 
that  would  have  previously  been  tc 

considered  ineligible.  This  is  illustrated  ri 

bv  the  fact  that  the  SBA  .804  loan  S 

program  has  not  exhausted  its  program  u 
autboritv  iu  the  last  (i  years.  Froin  20()() 
through  201 1 ,  aiiproximately  82%  ol  o 

authorized  funds  have  gone  unu.sed.  In  r 
2012.  SBA  bad  left  unused  41%  ol  its  t 
504  loan  program  authorized  binds.  < 

Therefore,  SBA  recognizes  the  need  to  t 
I  expand  access  to  the  iirogram  to  more  ( 
small  busine.sses.  ! 

Moreover,  as  a  result,  this  jiroposed  : 

change  would  also  significantly  rediice 
the  excessive  burden  that  is  imiiosed  on 
all  eligible  small  businesses  and 
(,  particiiiating  lenders  to 

documentation  for  numerous  alliliates 
1  to  make  size  evaluations.  Under  the 
c.urrent  regulations  for  both  loan 
i)ro"rams.  SBA  estimates  that  borrowers 
and  lenders  expend  87.274.887  and 
siiend  274,448  hours  on  providing  the 
documentation  for  numerous  afliliates 
for  SBA  to  make  size  determinations. 
Under  the  proposed  revisions,  the  SBA 
estimates  that  lenders  and  borrowers 
would  expend  88,878.880  and  spend 
248.048  hours  on  providing  the 
y  necessary  documents  to  SBA.  Along 
those  same  lines,  under  current 
n^gulcitions,  SBA  ostiinalos  that  tho 
Agency  expends  approximately 
81.887,248  and  88,840  hours  on 
reviewing  all  of  the  doenments  in 
if.  making  size  eligibility  determinations 
le  Under  the  projiosed  revisions,  the  SBA 

estimates  exjiending  81.480,181  and 

ant  50,888  hours  on  reviewing  the  necessaiy 

r  is  documents.  ,  , 

I-  By  mitigating  the  burdens  im})osed  t)\ 

be  the  current  regulations  and  streamlining 
nor  iiroc.esses.  the  proiio.sed  rule  wonld 
f  expand  eligibility  for  the  504  and  7(a) 
Loan  Brograms,  as  well  as  SBA  s 
Microloan  Program  authorized  under 
)uld  section  7(m)  of  the  Small  Business  Act 
i  (the  “Microloan  Program  ).  !>>' 

e  redefining  the  permitted  affiliations  lor 

and  borrowers  for  purposes  of  determining 


the  applicant’s  size,  but  balancing  that 
expansion  by  reiiuiring  an  affidavit  as  to 
ownership  and  including  a 
discretionary  provision  allowing  the 
SBA  to  analyze  the  “totality  ol  the 
circumstances"  in  egregious  cases. 

B.  The  Bersonnl  Besoiirces  Test 


An  apiilicant  is  ineligible  lor 
financing  under  the  agency’s  busine.ss 
loan  programs  if  it  can  obtain  credit 
elsewhere.  A  brief  bi.storv  snrronnding 
the  current  regulation  is  instructive 
here.  The  initial  version  of  Sectimi  7(a) 
of  the  Small  Business  Act  authorized 
SBA  to  make  loans  to  small  businesses 
with  the  restriction  that  "no  financial 

assistance  .shall  be  extended  *  * 

unless  the  financial  assistance  applied 
for  is  not  otherwise  available  on 
reasonable  terms.”  (Pub.  L.  8.5-888.  72 
Stat  888  (1988)).  During  the  initial 
implementation  of  the  7(a)  Loan 
Program  in  1988.  the  agency  interpreted 
the  financial  re.sonrces  test  to  include 
the  reipiirement  that  the  funds  applied 
for  bv  the  aiiplicant  “not  appear  to  be 
obtainable  without  uudue  hardship 
through  utilization  of  the  personal 
credit  or  resources  ol  the  owner, 
partners,  management,  or  principal 
.shareholders  of  the  ajiiilicant."  (28 
10818,  December  81. 1988).  1  bus.  the 
agency  required  domimentatiou  that 
obtaining  the  needed  linancing  through 
use  of  personal  credit  or  iiersonal 
resources  would  create  uudue  hardship 
before  the  applicant  would  be  eligible 
for  agenev  assisted  linam.ing. 

As  earlv  as  1 971 .  the  agency  received 

fnedback  from  the  U.S.  Ueneral 
Accounting  Office  that  loans  or 

guarantees  were  being  made  on  beball  ot 
applicants  in  greater  amounts  than  were 
nece.ssary  considering  the  personal 
la'eiUt  and  personal  resources  of  those 
applicants.  The  recommendation  at  that 
time  was  that  the  ageiK;y  create  criteria 
that  would  specify  to  agenc;y  loan 
sjiecialists  when  a  loan  sbonbl  be 
disapproved  or  agency  jiarticipation 
reduced  because  the  personal  resourciis 
or  credit  of  principals  were  substantial 
enough  to  be  used  without  iindiu. 
bardsbii)  of  the  principals, 
y  In  resjionse.  SBA  began  to  provide 
strict  criteria  including  procedures  lor 
irv  “careful  review"  of  any  person  with 
20%  ownership  in  the  company  or 
bv  engaged  in  active  management  ot  the 
ng  company  (and  in  tandem  excusing  Irom 
review  jiersons  with  less  than  870 
ownership  interest  in  the  applicant  with 
no  active  management  role  with  the 
applicant).  Still,  there  was  no  brigbt-bne 
;1  established  for  what  would 

presumptivelv  constitute  an  undue 

or  hardship"  or  what  contribution  of 

ig  personal  resources  was  apiirojiriate.  for 
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example,  in  the  agency's  standard 
operating  j)ro(:e(lnres  effective  in 
guidance  to  loan  s|jecialists  for  the  7(a) 
I,oan  Program  stated  that  ‘‘reasonal)le 
ntili/.ation  of  per.sonal  assets"  of 
applicant  princi])als  applied  to  eac;h 
principal's  family  as  well,  with 
exemptions  for  cash  surrender  of  life 
insurance  and  IRAs.  0!asonahle 
(ulncation  exi)(!n.ses,  and  an  additional 
exemption  for  each  family  (Ujiial  to 
.SrjO.OOO  or  2.5'/{)  of  the  loan  amount, 
whichever  was  greater.  (SB A  SOP  .50  10 
2A  (page  38.  effective  .Septemher  10. 
1085)  (availahh;  upon  nupiest.))  There 
was  al.so  guidance  nigarding  the 
re(]nirement  that  certain  family  real 
(istate  could  he  conntetl  as  |)ersonal 
nxsonrces  to  he  u.sed  in  lieu  of  program 
assistance  (e.g..  "refinancing  or  sale  of 
real  estate  may  he  considered  when  a 
principal  owner  has  funds  readilv 
available  through  sale  or  refinancing 
that  would  |)rovide  a  imijoriiv  of  the 
loan  r(!(]ue.st"  though  owner  occupied 
residences  were  generally  exemptiul  and 
there  was  an  exem])tion  when  "the.sc; 
g(!n(!ral  rules  apptiar  to  work  as  a 
hardshi])  due  to  the  circumstances  of 
the  individual  ca.se.")  (.SHA  .SOP  50  10 
2A  (pag(;  30.  elhictivi;  Se])t(mil)er  10. 
1085)  (available  upon  r(;(|nest.))  This 
history  (hmionstrates  the  difficnltv  the 
ag(!ncv  had  in  establishing  chuir 
.stiindards  for  determining  when  the  use 
of  pcM'sonal  nisonrces  would  create; 
imdm;  hardshi])  to  the  |)rincipals  of  a 
business.  In  1000.  the  agency  revi.sed  its 
regulations  in  an  effort  to  create  a  more 
objective  standard  hv  (inantifving  the 
amount  of  ])ersonal  resources  that  must 
he  injected  into  the  business.  (01  PR 
3220.  januarv  31. 1000) 

While  there  have  been  numerous 
ameiuhnents  to  Section  7(a).  the  credit 
el.sewhere  restriction  has  remained, 
with  slight  modifications.  For  instance, 
the  |)hra.se  "credit  elsewhere"  was 
introduced  in  1081  when  the  j)rovi.sion 
was  changed  to  read  that  "|nlo  financial 
assistance  shall  he  extended  pursuant  to 
this  suh.section  if  the  applicant  can 
obtain  credit  elsewhere."  (The  Small 
Business  Budget  Reconciliation  and 
Loan  (;on.solidation/lm])rovement  Act  of 
1‘)81.  Pul).  L.  07-35.  title  XIX.  section 
1002,  05  Stat.  707  (1081)).  A  definition 
for  "credit  elsewhere"  was  added  at  the 
.same  time.  Section  3(h)  of  the  .Small 
Business  Act  defines  “credit  el.sewhere" 
as  the  "availability  of  credit  from  non- 
Federal  sources  on  reasonable  terms  and 
conditions  taking  into  consideration  the 
])revailing  rates  and  terms  in  the 
community  in  or  near  where  the 
concern  transacts  business,  or  the 
homeowner  resides,  for  similar 


])nrpo.se.s  and  periods  of  time."  15 
ll.S.C.  032(h). 

.Similarlv.  for  the  504  Loan  Program, 
.section  5()3(h)(2)  of  the  .Small  Bnsine.ss 
Investment  Act  of  1058  authorizes 
financing  of  a])plicants  onlv  when 
"neces.sary  funds  for  making  such  loans 
are  not  available  to  such  comi)anies 
from  private  .sources  on  reasonable 
terms."  Historically,  to  meet  this 
re(juir(;ment,  the  agency  verified  that 
private  financing  on  reasonable  terms 
was  not  available  to  the  504  applicant, 
hut  did  not  re(]uire  a  review  of  the 
personal  resounies  of  the  applicant's 
ju  incipals  and  owners.  As  late  as  1003. 
the  agency  issued  standard  o])erating 
l)rocednre,s  that  instructed  loan 
.s])eciali.sts  that  the  availability  of 
])ersonal  resources  would  not  nsnally 
di.s(]ualify  an  aj)plicant  from  receiving 
assi.stance  under  the  504  Loan  Program 
hec:au.se  the  in  imary  focus  of  that 
program  was  economic  development 
(job  creation).  (.SBA  .SOP  50  22  3A  (page 
58.  effective  December  30,  1003) 
(availahh;  upon  retjiiest)).  In  1005. 
however.  .SBA  published  pro|)os(;d 
r(;gnlations  (;x|)laining  that  tlu;  agency 
had  conn;  to  the  conclnsiim  that  "then; 
is  no  diif(;r(;nce  h(;tw(;en  the  business 
loan  programs  regarding  evidenct;  of 
n(;ed  land  that]  .SBA  will  consider  the 
personal  w(;allh  and  r(;sonrc(;s  of  the 
princi])als  and  owni;rs  in  det(;rmining 
an  a])|)licant's  ne(;d  for  .SBA  financial 
a.ssistance  in  all  business  loan  jnograms. 
and  .SBA  may  re(]uire  the  princi])al.s  and 
owners  of  the  a])|)licant  to  use  their 
])ersonal  r(;.sonrces  h(;fore  .SBA  will 
grant  financial  a.ssi.staina;"  (00  FR 
04302,  December  15.  1005).  This  change 
was  adopted  as  final  in  1000.  and  the 
504  Loan  Program  was  made  subject  to 
the  same  i)(;rsonal  re.sources  test  as  the 
7(a)  Loan  Program.  (01  FR  3220.  )annary 
31.1000). 

Under  the  current  personal  resources 
test  for  the  7(a)  and  504  Loan  Programs, 
an  a.s.sessment  is  ri;(jnir(;d  of  the  licjuid 
a.ssets  of  each  owner  of  20  |)ercent  or 
more  of  the  (;(juity  of  the  applicant 
company  to  det(;rmine  the  overall  dollar 
vahu;  of  per.sonal  resources  that  do  not 
have;  to  he;  injected  into  the  bnsine.ss 
(n;}erred  to  as  the  “ex(;mption").  I  he 
curr(;nt  allowable  exemj)tion  is 
determined  on  the  basis  of  the  “total 
financing  ])ackag(;."  The  total  financing 
package  includes  anv  .SBA  loans, 
tog(;ther  with  any  other  loans,  (;(inity 
inj(;ction.  or  business  funds  n.setl  or 
arranged  for  at  tlu;  same  general  time  for 
the  same  i)roject  as  the  .SBA  loan.  If  the 
total  financing  package: 

•  Is  .$250. (too  or  le.ss.  the  exemption 
is  two  times  tlu;  total  financing  i)ackagi; 
or  .SI ()().()()().  whichever  is  greater: 


•  Is  between  .S25().()()l  and  .$5()().()()0, 
tlu;  exemj)tion  is  one  and  one-halftimes 
tlu;  total  financing  package;  or  S5()().()()(), 
whichever  is  gr(;al(;r;  or 

•  lixc(;(;ds  .S5()(). ()()().  tlu;  ex(;mj)tion 
(;(|nals  the  total  financing  ])ackag(;  or 
S750.()0(),  whichever  is  gr(;aler. 

Once  the  (;xemption  is  determined,  it  is 
snhtract(;d  from  the  licjuid  as.s(;ts.  If  tlu; 
r(;snlt  is  ])ositive,  that  amount  must  he; 
inje;e:te;el  inte;  the;  pre)je;e;t. 

The;  ;ige;ne:y  is  ])re)])e)sing  te;  eliminate; 
this  ])e;rse)nal  re;se)ure:e;s  te;st  fre)m  the; 
re;gulatie)ns.  .SB.X  luis  he;e:e)me;  e;e)ne;erne;el. 
tiled  e;ve;n  heirrowers  wlmse  ])rine;i])al.s 
have;  .signifie;ant  personal  re;,sonre:e;s  mav 
he;  unable  tei  eihtain  lemg-term  fixeel  a.sset 
finane:ing  from  privede  .se)nre;e;s  at 
re;ii.son:ihle;  rates.  The  age;ne:y  is  neiw 
einestieining  whether  the;  exisle;ne:e  e)f 
])e;rsemal  re;soure:e;.s  eliree:tly  e:orre;lates  tei 
the  ability  to  eihtain  e:omnu;re:ial  creelit 
ein  reasonable  te;rms  enul  is.  thore;ie)re;. 
rethinking  the;  (ippre)])riate;ne;.ss  eif  using 
pe;rse)nal  re;.se)nre:e;s  as  an  inelire;e:t  me;an,s 
e)f  ele;te;rmining  whe;the;r  e:reelit  is 
avidlahle  from  jirivate  se)ure:e;.s.  The 
age;ne:y  he;lie;ve;.s  it  is  peirt  eif  the  age;ne:y’s 
e.eire;  missiem  re;g;ireling  the;  <issistane;e;  eif 
sniiill  hnsinesses  te)  ine;re;ie,se;  ae:e:e;ss  tei 
e:apit;il  anel  that  ii  ])e;rse)n;il  re;se)ure:e;  te;.st 
ele)e;s  neit  premuite;  ae:e;e;ss  to  e;ii])itid  <is  it 
nnnee:e;.ssiirily  re;strie:ts  the;  jieieil  eif 
jieiteintial  inveisteirs  feir  snudl  hnsines.ses 
that  peirticijiate  in  heith  leian  jireigrenns. 
The;  age;ne:y  ne)te;s  tlud  if  the;  iierseinal 
re;se)ure:e;s  te;st  is  elimiiudeel.  nuire;  reihnst 
l)e)rreiwe;rs  will  he;  e;ligihle;  tei  ]iartie;ip;ile; 
in  Ihe  504  anel  7(;i)  Leian  Preigrams,  The; 
age;ne:y  is  preipeising  tei  eliminate  this 
pe;rse)nal  re;seinre;e;s  te.st  freim  the; 
re;gid<dieins  there;l)y  mitigating  risk  tei  the; 
cegene:y's  portfeilio  eif  leians  while; 
fae:ilitaling  jeih  greiwth.  Baseel  on  the 
age;ne:y'.s  re;e:e)rel.s,  the;  numher  eif  loan 
appreivids  elreijijieiel  hv  in  1907,  tlu; 
yeeir  after  the  perseiiud  re.se)nre;e  test  was 
first  instituteel  feirthe  504  Leian 
Preigram.  As  the  re;e;e;.ssion  has  limiteel 
ae:e;e.ss  to  e;a|)ital.  eliminating  the 
per.seinal  re;se)ure:e  lest  weiulel  assist 
small  husineisses  in  altrae:ting  meiie; 
tvjieis  eif  investeirs. 

Fell'  reia.sons  se;t  feirth  alieive,  the; 
iige;ne:y  l)e;lie;ve;s  that  the;  e;e)re;  linsiiu;.ss 
leiiin  jireignnn  missieins.  ine:lneling  the; 
e;e)re;  jeih  e:re;atie)n  missiem  eif  the  504 
Leian  Preignnn  (15  II..S.C.  ()95)  emel  the 
snudl  husiness  e:re;elit  snppeirt  missiem  eif 
Ihe;  7(ii)  Leiem  Preignnn  (15  Ik.S.O.  (i.lO), 
weiidel  best  he;  se;rveel  hv  feie;nsing  em  the; 
stidnteirv  re;e]nire;nu;nt  re;gareling  the 
iivailahility  eif  e:re;elit  em  reaseinahle 
te;rm.s  witluint  attempting  to  eleie:nment 
;mel  e;nfe)re:e  pre;e:ise;  eleiterminaliems 
reigareling  the  a])]ireipriatene;s.s  eif 
per.seinal  re;soure:e;  e;e)ntrihution.s.  The 
<ige;ne;y  is  therefeire;  preipeising  to 
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eliminate  the  personal  rijsources  te.st 
from  the  regulations  for  both  loan 
programs. 

The  agency  ciJiitinues  to  helieve, 
however,  that  the  personal  resources  of 
the  a])])licant  sliould  hi;  takmi  into 
consideration  in  determining  what 
(Mluity  injection,  if  any.  should  he 
nuiuired  of  the  ai)i)licant's  principals 
and  owners.  Prudent  lending  includes  a 
determination  that  the  business  is 
ad(U]iiatety  capitaliziul  and.  if  not.  that 
available  ])ersonal  resources  lx;  injected 
into  the  business.  In  addition,  it  is 
im])ortant  to  note;  that  agency 
r(!gulations  riKiuire  that  ])ersons  with  a 
2[)%  or  more  ownershi])  interest  in  an 
a])])licant  guarantee  a  business  loan 
|)rogram  financing  (and  other  persons 
may  also  he  required  to  ])rovi(ie 
IMM'sonal  guarantees).  This  means  that  if 
such  guarantors  have  substantial 
])ersonal  resources,  those  resources  will 
conditionally  siqiport  the  financing. 

SHA  invitfis  comments  on  this 
specific  issiK!  and  on  the  general  i.ssue 
of  whether  a  ])ersonal  resources  test 
should  he  r(;tained  and.  if  .so.  in  what 
form. 

C.  77)0  “9-Month  Ihila"  (opplios  to  504 
Loon  Proi^rain  Only) 

Under  current  504  Loan  Program 
n^gulations,  1 2().882(a)  ]K;rmits 
financing  of  expenscis  toward  a  j)roj(;ct 
only  if  they  were  incurred  "within  nine 
months  prior  ti)  riu'.eipt  by  SHA  of  a 
com])let(!  loan  application,  unle.ss  the 
time  limit  is  extended  or  waived  by  SHA 
for  good  cau.se.”  SHA  proposes  to 
eliminate  this  nine  month  limitation 
and  permit  financings  of  expenses 
toward  a  ])roject  regardless  of  when  they 
were  incurred.  Some  general  context 
related  to  this  j^roposed  revision 
follows. 

Refinancing  of  debt  unrelated  to  the 
.504  project  is  currentlv  allowed  in  the 
.504  Loan  Program  only  ])ursuant  to 
.statutorily  limited  circum.stances  as  .set 
forth  in  1 20.882(e)  and  (g).  'I’liere  are, 
howev(!r,  circumstances  when  an 
applicant  might  incur  short  term  debt  to 
cover  expen.ses  directly  attributable  to  a 
larger  project  that  is  eligible  for 
financing  under  the  504  Loan  Program. 
This  is  j)articularlv  true  when  building 
construction  is  part  of  the  ])roject. 
Ac(|ni.sition  of  a  hiulding,  and 
|)articularly  the  decision  to  construct 
from  the  ground-nj).  is  the  result  of 
planning  over  months,  if  not  years. 
I)ilig(!nt  small  hnsine.ss  owners 
approach  the  i)roce.s.s  in  a  .sen  ies  of  steps 
based  upon  what  is  affordable  and  how 
the  business  is  performing.  Financing 
for  the.se  initial  expenditures  also  is 
determined  by  what  is  cost-effective  for 
the  business.  In  such  cases,  the  agency 


has  under  certain  conditions  allowed 
those  expenses/dehts  to  he  included  as 
part  of  a  504  Loan  Program  project. 

What  follows  is  a  short  summarv  of  the 
relevant  history  of  how  those  conditions 
evolved  under  the  program  to  its  current 
criteria. 

On  July  5,  1085  (50  FK  27754).  SH/\ 
pro])o.sed  §  1 08..503-.5(d),  which  allowed 
financing  of  (ixpenditures  made  in 
anticipation  of  a  financing  und(!r  the 
504  Loan  Program  if.  among  other 
conditions,  tin;  a])i)licant  filed  a  written 
notice  to  SHA  within  00  days  after  the 
expenditure. 

On  hme  0.  1980  (51  FR  20704),  SHA 
finalized  the  above  rule  and,  in  response 
to  comments,  added  that  previouslv 
accjuired  land  should  he  eligible  to  he 
included  in  project  co.sts  without  regard 
to  the  timing  of  the  ac(]uisition.  It  was 
added  as  ^  108.503— 5(d)(2)  and  the  rule 
above  became  (cl)(l). 

On  lanuary  31,  1990  (01  FR  3220). 

SHA  puhlisluHl  final  regulations  which 
e.ssentially  re-wrote  the  loan  jnogram 
regulations  and  in  the  ])rocess  added 
what  is  now  refernjd  to  as  the  “9-month 
rule"  ])roviding  the  following 
explanation  in  the  preamble: 

"S  120.882.  In  the  current  i'(!”n  hit  ions,  costs 
incurred  by  a  borrower  in  anticipation  of 
receiving  a  ,504  loan  are  not  eligible  to  lie 
inclnded  in  Project  costs  nnhiss  ibe  applicant 
bas  filed  a  written  notice  with  tbe  LDfi  and 
.SHA  within  liO  days  of  incurring  tbe  expense 
and  .SHA  gives  written  apiiroval.  As  a  resnll. 
LDLs  and  .SHA  receive  notices  from  many 
|)otential  borrowers  considering  504 
financing  who  desire  to  maximize  potential 
financing.  Many  of  these  businesses  never 
acinally  ajiplv  or  their  ap|)licalions  are 
denied.  In  Ibo.se  cases,  Ibe  written  nolir:es  are 
a  useless  paperwork  burden  on  .SHA.  Ibe  (ilXi 
and  the  ap|)iicanl.  Therefore.  .SHA  projiosed 
in  §  120.882(a)(2)  to  eliminate  Ibe 
recpiirement  for  written  notice  and  allow  as 
an  eligible  Project  cost  any  expense  incurred 
toward  a  Project  within  six  months  of  receipt 
by  .SHA  of  a  coinjilete  loan  a|)plication. 

.SHA  received  10  comments  opposing  Ibe  0 
month  limit,  (iommenters  pointed  out  that  in 
actual  |)raclice  the  lime  it  takes  to  reach  the 
point  of  ap])licalion  is  oftim  far  greater  tlian 
0  months.  In  many  metropolitan  areas,  the 
zoning  use  permits,  building  |)ermits.  and 
other  clearances  can  lake  0  to  12  monllis. 
Often  engineering  plans  and  arcbilecinral 
drawings  may  need  to  be  completed  or 
redone,  and  lengthy  environmental  studies 
may  be  reipiired.  In  states  like  Minnesota 
with  long  winters,  the  delav  between  site 
|)re|)aralions  and  construction  mav  span 
more  than  0  months. 

Tbe  intent  of  the  projiosed  rule  was  to 
alleviate  unnecessary  paperwork.  It  was  not 
intended  to  limit  eligible  costs.  Therefore, 
.SHA  increases  the  limit  in  this  final  ride  to 
9  months  and  adopts  a  comment  suggesting 
a  waiver  of  Ibe  limit  bv  Ibe  .SHA  District 
Office  for  good  cause,  which  waiver  sbonid 
not  be  unreasonably  withheld."  (81  FR  3228 
at  3233.  Oannary  31,  1()!)8)). 


In  practico.  excnption.s  to  the  H-nionth  | 

rule  have  hoen  granted  regnlarlv  j 

hecau.se.  generally  .speaking,  the  date  the  | 

expense  was  incurred  is  a  poor  indicator 
as  to  whether  the  expense  was  directiv 
attrihutahle  to  the  applicant’s  504 
])roject.  For  example,  hecau.se  of  the 
weak  econoinv.  many  husine.s.ses’ 
expansion  plans  have  heen  delaved  or 
])laced  on  hold.  Now.  in  the  jiost- 
recession  recovery  jieriod.  many  .small 
business  owners  are  preparing  to 
resume  their  jilans  only  to  di.scover  that 
expenditures  already  made,  or  the 
method  of  financing  fho.se  exjjenditures, 
results  in  tho.se  co.sts  not  being  eligible 
for  504  financing.  As  a  result,  .SHA 
rectiives  about  0—8  rule  exceptions 
reejuests  on  a  weekly  basis,  for  an 
a])proximate  total  of  312-410  such 
re(|ue.sts  yearly.  Out  of  those  re(|ue.sts, 
iSHA  declines  onlv  1—2  per  week,  for  ;m 
aijproximate  total  of  52— 100  denials 
yearly.  Ha.sed  on  these  estimates,  in  the 
last  five  years,  .SHA  has  declined  about 
19%  of  rule  excejition  recpiests,  while 
a])proving  apjiroximatelv  81%  of  such 
reepiests.  'Lhis  data  confirms  the 
agency’s  belief  that  determining 
whether  an  exi)en.se  has  heen  incurred 
hv  iin  ap])licant  for  a  504  project 
reejuires  a  fact  specific  analysis  which 
appropriate  agem;v  personnel  need  to 
make  regardless  of  when  the  exjien.se 
was  incurred.  As  it  relates  to  loan 
])rocessing,  the  agency  will  continue  to 
review  any  expense  that  was  incurred 
prior  to  the  date  of  ap|)licatiou  to  ensure 
that  it  is  "directly  attrihutahle”  to  the 
project.  Ha.sed  on  .SHA’s  experience  in 
the  apjjlicatiou  of  the  9-month  rule  and 
having,  for  the  mo.st  part,  apjiroved 
recpiests  from  applicants  that  .SHA  make 
an  excejjtion  to  this  polic;y.  the  agency 
believes  that  the  9-month  restriction  can 
and  should  he  eliminated  from  the 
regulations. 

14.  CDC  Oporational  and  Organizational 
Raipiirainants 

.SHA  also  proposes  to  revi.se 
regulations  dealing  with  corjjorate 
governance  including  eliminating  the 
retjuirement  for  ClDC  memhership  and 
em|)ha.sizing  the  responsibility  of  the 
hoard  of  dinjctors.  A  detailed  di.scussion 
offhe.se  proposed  changes  can  he  found 
in  the  .secfion-hv-section  analvsis  below. 

K.  Othor  Ohangas 

The  propostul  rule  would  make  ollujr 
technical  corrections  and  changes 
resulting  in  simplification  of  some 
regulations  for  both  the  504  Loan 
Hrogram  and  the  7(a)  Loan  Program,  and 
a  discussion  ofthe.se  propo.sed  changes 
can  1)(!  found  in  the  secfion-hv-section 
analvsis. 
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II.  Seetion-hy-Section  Analysis 

Sfiction  120.102  Funds  not  avnihiblu 
front  (ilinrnativo  .sonrcns.  including 
Itcrsonol  resources  of  princip(ds.  SHA 
propo.ses  lo  remove!  this  regulation 
n!ganling  the  availability  ot  personal 
as.sets  of  the  principals  of  the  Oorrower. 
^’or  the  Hiasons  descrilMul  ahovc!  under 
Hackgronnd  Inlbrmation.  SHA  has 
determined  that  in  order  to  beitter  serve 
the  small  hnsiiuiss  connmmitv  and 
(iconomic  devcilopment.  the!  nignlation 
should  h(!  removiul  idr  both  the  .504 
Loan  Program  and  the!  7(a)  Loan 
Program. 

Section  120.810  CdXi  nonprofit 
stutns  (t ltd  good  standing.  SHA  propo.ses 
to  nulesignate  the  current  120.820  as  a 
new  1 20.81  ().  The  content  wonhl 
riiinain  nnchangcjd. 

Section  120.818  Applicahilitv  to 
existing  For-Profit  (dlids.  SHA  proposes 
to  add  this  new  section  to  clarify  that, 
unless  expnissly  provided  otherwi.se  in 
th(!  nignlations.  any  Loan  Program 
Retinirement  that  applies  to  non-profit 
(ilXls  al.so  applies  to  for-profit  (iDCs. 

'I’his  proposed  change!  refl(!ct.s  cnrnnit 
SHA  |)ractice. 

Section  120.820  ('AXi  Affiliation. 

.SHA  |)ropo.s(!.s  to  substitute!  the  eairrent 
§  120.820  with  a  nenv  ^120.820  that  .se!ts 
feerth  re!(pure!me!nt.s  re!gareiiug  CilXi 
alfiliiitieens.  In  panignij)!!  (a).  .SHA 
|)re)pe)se!s  tee  reujnire!  th;it  ;i  (ilXi  he! 
inele!|)e!nde!nt  ;mel  met  be!  <iffiliate!el  with 
;my  Pe!r.se)n  (;i.s  ele!fine!el  in  120.10) 
e!xe:e!])t  as  |)e!rmitte!el  unele!r  this  seHlieen. 

In  p.uagniph  (h).  .SHA  pre)i)e).se!.s  te) 

])e!rmit  ('.IXis  te)  he!  affiliiite!el  with  ne)n- 
])re)fit  e!e:e)ne)mic  ele!ve!le)pme!nt  e!ntitie!.s  eer 
.State  anel  le)e:al  ge)ve!rnme!nt  pe)litie;al 
seibelivisieens  (e!.g..  e:e)une:il.s  e)f 
geevernmemt).  In  paragraph  (e;).  SHA 
|)re)pe).se!s  te)  peermit  a  CiDC  to  e:ontinue!  te) 
l)e!  affili.iteel  with  a  7(ii)  Lenele!!’  if;  (1)  the 
iiffiliation  was  in  e!ffe!e;t  as  of  the 
effeuitive  elate!  e)f  this  re!gul<itie)n:  iinel  (2) 
the  7(a)  Lemele!!'  is  e!ither  a  state 
eleve!le)pment  e:ompanv  eippreeveel  bv 
.SHA  as  e)f  Ne)ve!mbe!r  0.  2003.  e)r  a  e:re!elit 
nnieen.  This  prope).se!el  eliange!  will 
pe!nnit  the  e:e)ntinuatie)n  e)f  e!xi.sting 
re!l;itie)nships  he!twe!e!n  (ilXls  anel  7(a) 
Leenelers  that  are  e:re!elit  unie)ns  e)r  stiite! 
ele!ve!le)pme!nt  e:e)m])anie!.s,  hut  ele)e!s  ne)t 
|)e!rmit  the!  eaesitieen  e)fsue:h  re!latie)nshi|).s 
ge)ing  feerwarel.  In  ])iuagrii])h  (el). 
e:e)nsi.ste!nt  with  e:urre!nt  pe)lie:y.  .SHA 
pre)pe).se!s  aeleling.i  i)re)vi.sie)n  ])re)hil)iting 
e)ne  (llXi  freem  affilieitiug  with  e)r 
inveisting  in  eer  finane:ing.  elireuitlv  e)r 
inelireully.  ane)the!r  (iIXi. 

Section  120.822  Menthersitip. 
(iurrently.  this  se!e:tie)n  reuiinrees  (dXis  te) 
have  at  leeast  25  members  ea¬ 
st  e)e;khe)lele:r.s.  anel  .else)  se!t.s  feerth 
me!mbe!r.ship  greeup  reupiirennents.  .SHA 


pre)])ose!s  te)  eliminate  the  re!e]uire!me!nt 
theit  :i  (3X;  have  me!ml)e!rship.  Ne)w  thiit 
(lIX'.s  e:urre!ntly  heive!  anthe)rity  te)  le)im  in 
a  statewiele  (e)r  multistiite!)  are!a.  the  le)e:iil 
me!mhe!rship  he)arel  eie)e!.s  ne)t  h;ive!  the! 
siiine  impae:t  as  whe!n  (iIXis  re!pre!se!nte!el 
<1  smaller  .se!rvie:e!  are!ii.  Maint.nning  l)e)th 
me!mhe!r.ship  anel  a  Heeiirel  e)f  I)ire!e:te)is 
pliie;e!.s  ;m  nnne!e:e!s.s<u  v  l)urele!n  e)n  (ilXis. 
Le!.sse!ning  this  hureie!))  may  e!ne:e)uriige! 
me)re!  e!ntitie!s  te)  beuaane  (iIXis.  resulting 
in  iin  expiinsie)!)  e)f  the  pre)gr<im  .mel 
le)im.s  te)  simill  busine!.sse).s.  A  (ilXi  m.iy 
e:e)ntinue!  te)  have!  inemheMshi])  hut  it  is 
ne)  leenger  an  .SHA  reuiuirement.  Instexiel. 
.SHA  is  emphasizing  the!  re!.spe)nsibilitie!.s 
anel  elutie!.s  e)f  the  (illC  Heearel  e)f  Dire!e:te)r.s 
in  the  fe)Ile)wing  se!e:tie)n.  Ae;e:e)relingly. 
.SHA  is  j)re)pe).sing  te)  re!me)ve!  §  120.822 
from  the  re!gulatie)ns. 

Section  120.823  (AXi  Board  of 
Directors.  In  pamgneph  (<i).  .SHA 
l)re)pe).se.s  te)  revise  the  re!gulations  te) 
e!mpha.size!  the  authe)rity  anel  the 
i'e!spe)nsibilitie.s  e)f  the  (IIXI  Hoeerd  e)f 
Dire!e;te)rs.  The  ])re)|)e).se!el  re!gulatie)n 
])re)viele!.s  that  the!  initial  beearel  mav  he! 
e;re!ate!el  as  ])e!nnitte!el  by  state  law.  It  al.se) 
e)utline!.s  |)re)pe).se!el  re!e|iure!me!nts  fe)r  the! 
elire!e:te)rs’  hiie:kgre)nnej.s  anel  iire!iis  e)f 
e!xpe!rtise!.  SHA  pre)])e)se!s  eieleling  a 
re!e]uire!me!nt  thiit  the!  He)in'el  size!  shall  he! 
ne)t  le!ss  th.m  11  veeting  elireuleers  <mel  ne)t 
meere  thiin  25.  .SHA  re!e;e)nune!uel.s  that 
(ilXis  hiive  ill)  e)elel  numhe!r  e)f  llireHleers 
te)  iive)iel  tie!  veetexs.  whie;h  is  e:e)nsi.ste!nt 
with  he!.st  prae:tie:e!S  e)f  Heearels  genenillv. 
.SHA  hiis  hii.seel  this  re!vi.sie)n  upe)n  an 
e!xte!n.sive!  re!vie!W  e)f  the!  average!  size:  e)f 
ne)n-])re)fit  heeiirels,  ne)t  limite!el  teefilXis. 
whie:h  typieiidlv  rangers  freem  7-15  Heearel 
me!mhe!r.s.  Hii.seel  upem  the  missiem  iinel 
responsibilitieis  eif  (dXis  anel  the  average 
size  feir  beith  for-i)re)fit  anel  nem-preifit 
CilXis  in  the  504  Leian  Preigiiim. 
heiweveir,  .SHA  is  pre)])e).sing  a  range!  eif 
11-25  Heiarel  members.  While  .SHA 
sui)])e)rt.s  limiting  the:  numhe!r  eif 
elireeiteirs  em  the  Heiarel  feir  effieiieineiv  eif 
opeiratiems.  the:  iige:ncy  also  unele!rstimels 
thiit  iin  impeirtant  iuncitiem  of  the  Hoarel 
is  to  ])re)viele  reipre.sentation  feir  the 
liomimmities  serveel  hv  the  CDC.  Having 
ill)  ujiper  limit  of  25  elireeitors  for  the 
t;iX;  Heiarel  wenilel  jireiviele!  (iIXis  with 
the  e)))pe)rtunity  tei  e:e)nvert  eixisting 
memibeirshi])  (eairremtly  .seit  at  ii 
minimum  eif  25)  tei  elireieleirs  if  theiv 
eiheieise:  tei  elei  sei.  Tei  ineaeiiise  eaimmunitv 
reiprei.semtiitiem.  the  ClXi  wenilel  still  have 
the  eiptiem  tei  have  ii  membeirshii)  tei 
whie:h  the:  (ilXi  may  aelinit  iis  many 
mennbens  iis  it  eleienns  ii])|)re)|)riiite!. 

The  Ageneiy  li.sts  seiveiral  preipeiseiel 
iireias  eif  eixpertise:  thiit  it  believes  iire 
e.s.sentiiil  tei  the  .sne:e:e!.s.sful  operatiem  of 
the  (3Xi  Hoarel.  .SHA  jireijieiseis  tei  reiepiire! 
that  a  CIX]  have,  iit  ii  minimum,  erne 
elireieiteir  thiit  is  a  reiire.semtative  from  the 


economic,  eiommunity  eir  workfeireie 
eleveloimient  fielel  anel  twei  elireelors 
that  are  reiiresentatives  from  the 
commereiial  leniling  fielel.  This 
|)re)])e).se!el  eihiinge  is  inteneleiel  tei  exjianel 
the  peieil  eif  jieitential  elireeiteirs  anel  tei 
e!iie:e)uriige!  meire  eliversity  anel  eixjienti.se! 
eni  the:  Heiarel.  Reitireiel  inelivieluals  may 
reipresemt  the  fieilels  frenn  whie:h  theiy 
reitireiel,  as  the  Ageineiy  reMieignizes  the 
value:  eif  their  kneiwleelge  iinel 
e!X])e!rie!ne:e. 

Panigraph  (h)  reigareling  eamnnereiial 
leneling  experieneie  is  language  frenn  the 
existing  reigulation  exe;e!pt  thiit  .SHA 
jn'ojio.ses  to  iiuirea.se  the  minimum 
uiunher  of  voting  elirectens  on  the  Hoard 
with  cennmereaal  leneling  exi)eriene;e 
frenn  erne:  to  twei.  Fiirthen-.  at  least  twei 
elireuitens  with  cemnnereiial  leneling 
experiene:)!  mu.st  he  present  and  veite 
when  the:  Hoarel  is  ae:ting  em  .SliA 
appreivals  or  servie:ing  iuitiems.  .SHA 
heilieveis  thiit  this  reeiuirement  is  pruilent 
now  that  the  maximum  loan  ainenmt  has 
been  ine:re!ci.seel  to  .S5. 000. 000  anel.  in 
some  e:a.se.s.  .S5. 500. 000. 

Paragraph  (c)  enitlines  the  projio.seel 
minimum  reejuirements  feir  Hoarel 
meuitings  anel  e!X])lie:itly  eistablisheis  the: 
Heiarers  re!spe)nsibilitie!s  feir  the:  aeitiems 
e)f  the:  (3X’„  its  stiiff.  iinel  iinv  exnnmitteieis 
eistablisheul  by  the  Heiarel  eif  Direieiteirs. 
The  reejiiirememt  in  .subparagraph  (e:)(  l) 
eleieis  neit  relleuit  any  e:himge!s  tei  the 
eairrent  reign  la  tiems.  Tei  ensure  effeieitive 
eipei'iitiem  iinel  eiversight  eif  the  (ilXi  by 
the:  Hoarel,  anel  tei  eneieniriige  imiximum 
inveilvement  by  enich  Dire:e;te)r.  the 
Agenuiv  ])re)])oses  reieiuiring  that  a 
e|ue)rum  eif  iieit  le.ss  than  50%  eif  the 
Heiarel  he  jireisent  tei  conelue:t  all 
husineiss.  Non-veiting  elirectors  will  not 
he:  inchieleiel  for  the  purpeises  of 
eistahlishing  a  eiuornm.  .SHA  is  aware 
thiit  some  (33Cs  were  reHiuiring  that  a 
i|ue)rum  be  preisent  only  to  begin  a 
meeiting;  this  prae;tie:e!  wenilel  not  e:e)m])lv 
with  the:  jireipeiseel  rule.  In  suhparagra])!) 
(e;)(3),  .SHA  jiroposes  that  meieitings  mav 
be:  helel  in  iiny  niiinner  ])e:rmitte!el  bv 
.stiite  law,  reeiognizing  that  there  are 
methoels  for  meeting  other  thiin  being 
])hvsie:iilly  ])resent.  Piiragniph  (e:)(4) 
pre)])e),ses  to  maximize  eliversity  em  the 
Heiarel  by  limiting  reiprei.sentatiem  hv 
e:e)nnne!re:ial  lenelers  tei  less  than  50%  eif 
the:  Heiiirel  eif  Direieiteirs.  Piiriigrii]ih  (e:)(5) 
])re)|)e).se!.s  tei  limit  the:  iiliility  eif  an 
enitsiele  emtity  (inedueling  alfiliates  eif 
that  emtity)  tei  eamtreil  the  Henirel  by 
re!.strie:ting  the  emtity’s  repreisentatiem  em 
the  (iDH  Heiarel  tei  eine:  member. 

In  panigraph  (el).  .SHy\  pro])ei.se!S  tei 
reieiuire  that  the  Heiarel  he  re!S]iemsibIe!  feir 
emsuring  that  the:  strueiture  anel 
eijieratiem  eif  the  (ilXl,  as  .set  forth  in  the 
Hyliiws,  e:e)mply  with  .SHA's  Loan 
Preignim  Reiejuirements.  In 
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subparagraphs  ((1)(1)  and  (2),  SBA 
])r()i){).s(!s  to  re(|uir(:  that  the  Board  l)e 
r(!S])onsihle  tor  setting  the  mi.ssion  and 
hiring,  tiring,  supervising  and 
(;valnating  tin;  (ilKi  manager.  To 
em])liasize  the  fiscal  responsil)ility  of 
tlie  Board  as  it  rcdates  to  salaries. 
snl)paragra])h  (d)(3)  ex])licitlv  outlines 
the  duties  of  the  Board  to  set  salaricis  for 
tlie  (ilX^  manager  and  to  nudew  all  other 
.salaries  to  ])rovide  greater  transparency 
and  acconntahilitv.  SBA  retpures  that  a 
Report  on  (lomjMmsation  lx;  included  in 
th(!  Annual  Report  (.see  j)ropo.sed 
§  120.830).  SBA  also  jjropo.ses  in 
.snh|)aragra])h  (d)(4)  to  provide  the  (iD(l 
with  flexibility  in  determining  whether 
to  have  committees,  but  addre.sses  the 
re(]nirements  for  Executive  and  Loan 
Committees,  if  established.  Emj)ha.sis 
has  been  placed  on  the  Board  of 
Directors  in  this  ]3ro])osed  ride.  If  a 
Board  chooses  to  have  an  Executive 
(Committee,  then  its  members  mn.st  he 
chosen  from  tin;  Board  as  the  Agency 
does  not  want  this  authority  to  he 
delegated  to  individuals  who  are  not 
meinhers  of  the  Board.  The  Executive 
Ciommittee  must  he  chosen  by  and  from 
the  Board  and  meet  the  same 
nupiirianents  as  the  Board  with  the 
exception  that  the  Executive  (Committee 
would  he  nKpiired  to  have  no  fewer  than 
.d  voting  meinhers.  and  there  must  he  a 
(liiormn  of  at  least  .d  voting  meinhers  to 
conduct  business.  The  jiroposed 
regulations  also  ])ermit  the  Board  to 
establish  a  Loan  Committee  and  outline 
the  reiinirements  as  to  committee 
memhershi])  selection  and  background. 
As  is  provided  in  the  current  rule 
regarding  the  Loan  Committee,  no  (]□(] 
staff  may  serve  on  the  Loan  (Committee. 
Further,  the  regulation  as  propo.sed 
defines  a  (inornin  as  five  voting  Loan 
Committee  members.  Snhparagrajjh 
(d)(4)(ii)(D)  additionally  proposes  that 
there  he  no  actual  or  appearance  of  a 
conflict  of  interest.  For  example,  a 
member  of  the  Loan  Committee  must 
not  ])articipate  in  deliberations  on  a 
loan  for  which  the  'I’hird  Party  Lender 
is  the  Committee  memher's  einjilover. 

Snhjiaragraph  (d)(.')).  as  proposed, 
re(|nire,s  the  Board  to  ensure  that  the 
(iDC's  expenses  are  rea.sonahle  and 
customary,  and  propo.sed  subparagraph 
(d)(())  reipiires  the  Board  to  hire  an 
independent  auditor  to  ensure 
comiiliance  with  Loan  Program 
Re(|uirements. 

The  ])ro])osed  provisions  in 
suhiiaragraphs  (d)(7)  and  (8)  emiihasize 
the  reipiirement  that  the  Board  monitor 
the  portfolio  and  review  the  semiannual 
status  report  from  the  CDC  to  ensure 
that  the  Board  provides  appropriate 
oversight  of  the  CIXi’s  portfolio.  SBA 
])ropose.s  to  add  re(|uirement.s  in 


subparagraph  (d)(9)  that  the  Board 
ensure  that  the  CDC  establishes  and 
maintains  adeipiate  reserves  to  enable 
the  CDC  to  ojierate. 

As  jirovided  in  current  §  12().82.'5,  a 
CDC  must  invest  in  its  Area  of 
()])erations.  Suh])aragra|)h  (d)(1())  of 
4?  120.823  pro])ose.s  to  reiiuire  that  the 
Board  approve  all  investments  of  over 
.S2..'i()0  and  that  the  (iDCi  manager 
ap])rove  investments  of  .$2,. '500  or  less  in 
order  to  ensure  that  the  investments 
constitute  ap])ro])riate  economic 
development  activity  and  that  such 
investments  do  not  i;ompromise  the 
adeipiacy  of  the  reserves.  Examples  of 
economic  develojiment  activities  could 
include  non-])rofit  activities  such  as 
workforce  development  programs, 
lending  ])rograms  or  other  like  activities 
in  the  CDC’s  Area  of  0])erations. 

The  Agency  proposes  to  retjuire  in 
.suhparagra])h  (d)(ll)  that  the  Board 
(istahlish  a  ])olicy  in  the  Bylaws  of  the 
CD(;  prohibiting  an  actual  or  apparent 
conflict  of  interest,  and  enforce  such 
policy.  'Die  agency  would  exjiect  that 
the  policy  would  jirovide,  among  other 
things,  that  no  director  may  jiarticipate 
in  deliberations  on  a  loan  if  the  director 
is  em])loved  hv  or  is  otherwi.se 
a.ssociated  with  the'rhird  Party  Lender. 
Suh])aragra])hs  (d)(12)  and  (d)(13),  as 
])roi)o.sed.  ex])res.s  the  Board’s  retimtion 
of  accountability  for  all  actions  of  the 
(]D(L  and  establishes  the  responsihilitv 
for  establishing  written  internal  control 
polices  as  set  forth  in  ^  1 20.828.  .SBA 
jiroposes  to  add  subparagraph  (d)(  14) 
requiring  the  (]D(7.s  Board  of  Directors 
to  establish  commerciallv  rea.sonahle 
loan  approval  jiolicies,  jirocedures,  and 
standards.  The  (dXi's  credit  approval 
process  and  delegations  of  authority,  if 
any,  must  he  .set  forth  in  the  Bylaws.  In 
addition,  the  loan  must  he  credit- 
ajjproved  before  the  application  is 
submitted  to  SBA.  The  propo.sed  rule 
would  reipiire  that  the  Board  of 
Directors,  or  the  Executive  Committee,  if 
authorized  by  the  Board,  provide  credit 
ajiproval  for  loans  greater  than 
S2,()()(),0()()  prior  to  suhinission  to  the 
agency,  as  .SBA  believes  that  it  is 
important  that  the  Board,  or  Executive 
Committee,  a|)prove  these  larger  loans. 
However,  .SBA  recognizes  that  Boards 
may  not  meet  fre(|uently  enough  to 
provide  the  needed  credit  a])proval  in  a 
timely  manner  prior  to  submission  of  an 
application  to  .SBA  and  that  allowing 
a])])roval  of  smaller  loans  by  the  Loan 
CommittiH!  would  pre.sent  minimal 
additional  risk  to  the  Agency.  Therefore, 
.SBA  is  pro])o.siug  to  allow  Boards  to 
delegate  authority  to  the  Loan 
Committee  to  provide  credit  approval 
of:  (1)  loans  of  less  than  Si  million,  and 
(2)  loans  of  S  I  million  to  S2  million 


subject  to  ratification  by  the  Board  or 
the  Executive  Committee  prior  to 
debenture  closing.  .SBA  invites 
comment  on  this  ])ropo.sal.  'Fo  further 
emjihasize  the  res|)on,sihihties  of  the 
Board,  in  subparagrajih  (d)(l.'5),  .SBA 
propo.ses  an  annual  certification  hv  all 
Board  meinhers  acknowledging  their 
responsibilities. 

In  jiaragraph  (e).  .SBA  propo.ses  to  add 
the  requirement  that  the  Board  must 
maintaiu  directors’  and  officers’  liability 
and  errors  and  omissions  insurance  to 
protect  the  (dXi.  The  Agency  requires  at 
least  S.'5,.'5()().0()()  for  each  occurrence  and 
S.'5,.'5()().()()()  in  the  aggregate  per  year,  as 
well  as  a  deductible  of  not  more  than 
.$.‘50. ()(){)  for  both  directors’  and  officers’ 
liability  insurance  and  errors  and 
omissions  insurance.  The.se  coverage 
amounts  correspond  to  the  maximum 
loan  amount.  .SBA  invites  comment  on 
the  amounts  of  both  the  insurance  and 
the  deductible. 

Section  120.830  Hcports  ci  (JX,  must 
siihinH.  .SBA  projio.ses  to  revise  the 
reipiirements  for  reporting  hv  (iDCs  in 
order  to  inqirove  transparencv  and 
accountability  and  for  other  purjio.ses 
di.scussed  in  this  paragraph.  In 
j)aragra])h  (a).  .SBA  propo.ses  adding  a 
nupiirement  that  co|)ie.s  of  Federal  tax 
returns  he  submitted  in  the  Annual 
Reiiort  to  a.ssist  the  Agency  in  reducing 
risk  by  reviewing  the  financial 
condition  of  theCiDH  and  comjiensation 
of  (iDC.  emplovees.  'Fhe  re(|uirement.s  for 
the  audited  or  reviewed  financial 
statements  are  set  forth  in  .suh|)aragraph 
(a)(1)  and  remain  unchanged.  In 
addition,  as  a  matter  of  practice.  .SBA 
does  not  reipiire  a  (iDCi  to  submit  an 
Annual  Report  for  the  year  in  which  it 
was  certified  if  the  CiDC  is  certified  hv 
.SBA  within  8  months  of  its  fi.scal  year- 
end,  and  SBA  jiroposes  to  reflect  this 
practice  in  the  regulations.  In 
suhparagrajih  (a)(2),  .SBA  propo.ses  to 
add  a  requirement  for  an  annual 
compensation  report  covering  all 
current  and  former  officers  and  directors 
receiving  compensation  during  the 
covered  jieriod,  and  any  current  and 
former  em])loyee.s  and  independent 
contractors  with  total  conqien.sation  of 
more  than  .SlOO.OOl)  during  the  covered 
period.  For  this  jmriiose.  total 
compensation  includes  all 
compensation,  including  .salarv, 
bonuses  and  expenses.  Additionallv.  in 
subparagraph  (a)(3).  the  y\gency 
propo.ses  to  require  that  the  annual 
report  include  an  annual  certification  hv 
each  of  the  directors  that  he  or  she  has 
read  and  understands  the  requirements 
.set  forth  in  the  proposed  S  120.823.  In 
.suh])aragraph  (a)(4).  SBA  is  proposing  to 
require  that  the  CD(i  report  on 
investments  in  economic  development 
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activities  in  each  State  in  which  the 
CIXl  has  an  outstanding  504  loan.  With 
the  exception  ot  the  revisions  noted 
above,  the  reporting  reiininnnents  for 
(;i)(is  remain  the  same. 

S(u:li()n  120.835  Application  to 
expand  an  /tree  o/  0/K.-m//on,s'.  .SHA 
])ropo.ses  to  incorporate  snhparagra])h 
(c)(1)  into  paragraph  (c)  and  remove 
subparagraph  (c)(2).  which  currently 
r(!(|nir(!s  the  (IIX;  to  meet  tlu; 
nupiirements  as  to  membership  for  each 
.state  in  a  Mnlti-stati;  exi)ansit)n.  since? 
the  proposed  revisions  to  §  120.822 
make  memhership  optional. 

Section  1 20.882  Eligible  Project 
costs  for  504  loans.  SHA  preeposes  to 
eliminate  paragraph  (a)(2)  of  120.882. 
which  limits  Project  expenses  eligible 
for  504  Loan  Program  financing  to  tho.se 
incurred  within  9  months  ])rior  to 
receipt  by  SH.A  of  a  compl(?te  loan 
application.  (The  cost  of  acepiiring  land 
to  h(!  used  in  the  I’roject  is  not  subject 
to  the  9-month  nistriction.) 

For  the  niasons  (hiscrihed  above  under 
Background  Information.  .SHA's 
pro|)o.sal  would  leermit  j)rior  expenses 
that  an;  diriictly  attributable  to  the  504 
project  to  he  considered  eligible  proj(!c:t 
costs  regardl(!.ss  of  wh(!n  those 
expenditunis  were  made.  If  financing 
was  r(!(pnr(!d  for  the  co.sts  incurred.  ,SH.'\ 
would  d(!termin(!  whether  the  504  loan 
should  l)(!  made  under  §  120.882(e)  as  a 
504  |)roj(!ct  that  includes  a  nifinancing 
comi)onent  or  under  ^  120.882(a) 

Ixicause  the  costs  are  directlv 
attrihntahle  to  the  proj(!ct. 

Section  120.020  Required 
participation  by  the  Third  Party  Lender. 
SHA  pro|)oses  revising  this  section  to 
j)rovide  that  if  a  Third  Party  Lender 
recpiircis  collateral  in  addition  to  that 
which  the  dX]  takes,  the  Third  Party 
L(!nder.  in  the  event  of  liquidation,  must 
first  apply  the  proceeds  from  the  sale  of 
the  additional  collateral  to  the  balance 
of  tin;  Third  Partv  Lender's  loan.  This 
marshaling  ofass(;ts  would  ])rotect  tin; 
(8X7s  ijosition  in  the  Ckjmmon 
Collateral  (as  defined  in  the  propo.sed 
r(!vision  to  this  .sijction)  and  could  h!ad 
to  gniater  r(!co\'(!rv  for  SHA 

Section  120.025  504  Preferences. 

.SHA  j)ropo.ses  removing  this  section, 
and  addnissing  tlu*  concern  with  respect 
to  the  application  of  the  |)roceeds  from 
additional  collateral  luild  hv  the  Third 
Party  Liiiider  in  120.920  as  d(!.scrih(!d 
ahov(!. 

Section  121.103  Ilow  does  SBA 
determine  affiliation?  SBA  proposes  to 
amend  this  section  to  proyide  that 
affiliation  for  7(a).  504  and  microloan 
loan  applicants  n  oald  he  determined 
under  a  new  §  121.302.  as  described 
below,  and  not  under  §  121.103. 


Section  121.302  What  (tre  the 
standards  for  determining  affiliation  for 
loan  applicants? 

.SHA  proposes  to  redefine  “affiliation" 
for  the  purpo.se  of  the  business  loan 
programs.  Proposed  ])aragraph  (a)  of 
S  121.802  contains  a  statement  of 
general  principles  of  affiliation  for 
husine.ss  loan  ai)plicants  and 
incor|)orat(!S  the  (!Xcei)tions  to  affiliation 
.s(!t  forth  in  §121.108(1)).  Propo.sed 
paragra])h  (h)  sets  forth  the  affiliation 
princii)les  ha.sed  on  ownership. 

Ih'oposed  paragraph  (c)  describes  the 
effect  on  affiliation  of  .stoi:k  options, 
convertible  securities,  and  agreements 
to  merge.  Propo.sed  |)aragraph  (d) 
outlines  affiliation  based  upon  common 
management.  Pro])osed  ])aragrai)h  (e) 
incori)orates  §121.108(i)  regarcling 
affiliation  based  on  franchise  and 
license  agreements.  Proposed  paragraph 
(f)  reijuires  that  each  a|)plicant  for  a  7(a) 
loan  or  a  504  loan  submit  with  its 
ap])lication  an  Affidavit  in  which 
discloses  all  owners  of  tlie  applicant 
and  the  ])erc.entage  of  ownershi])  of 
each,  and  anv  affiliates  as  determined 
under  this  section. 

The  existing  §§  120.802  through 
120.805  are  i)roposed  to  he  redesignated 
as  §§120.808  through  120.800. 
rt!spectively.  without  any  further 
changes. 

(aimpliance  With  Ex«!culive  Orders 
18508,  12800,  12988,  and  18182,  the 
Paperwork  Keduclion  Act  (44  IJ.S.C., 

(ill.  85,).  and  the  Regulatory  Flexibility 
Act  (5  IJ.S.C.  001-012) 

Exeentiye  Order  13503  and  Exeentiye 
Order  12800 

The  Office  of  Management  and  Budget 
(OMH)  has  determined  that  this 
proposed  rule  is  a  “significant” 
regulatorv  action  for  the  purposes  of 
Ex(!cutive  Order  12800.  Accordingly, 
the  next  .section  contains  SHA’s 
Regulatory  Inqiact  Analysis.  However, 
this  is  not  a  major  rule  under  the 
CJongressional  Review  Act,  5  IJ.S.C.  800. 

Regulatory  hn])act  Analysis 

1.  Is  there  a  neecl  for  this  regulatory 
action? 

The  agiiiicy  believes  it  needs  to  reduce 
regulatorv  burdens  and  (ixpand  husine.ss 
loan  ])rogram  access  to  reinvigorate  the 
programs  and  facilitate  job  creation. 

2.  What  are  the  ])otential  h(!nefits  and 
costs  of  this  regulatory  action? 

As  .stated  above,  the  potential  benefits 
of  this  propo.sed  rule  are  based  on  its 
elimination  of  unnece.ssary  participation 
burdens  and  eligibility  caiteria. 
.Siiecifically,  the  ])ro|K)sed  rule  would 
eliminate  certain  eligibility  criteria 
related  to  the  ])ersonal  resources  of 


certain  p(!o|)le  or  companies  associated 
with  the  applicant.  It  would  also  exem])t 
the  business  loan  program  from  certain 
rules  that  determine  whether  an  entity 
is  deemed  affiliated  with  an  a])plicant. 
When  an  entity  is  determined  to  hi; 
affiliated  with  an  a])plicant.  then  that 
entity's  receipts  and  employees  are 
added  to  those  of  the  applicant  when 
determining  its  size.  Thus,  certain 
husines.ses  are  deemed  to  he  ineligible 
for  assistance  hecau.se  they  are  not 
deemed  to  he  “small”  for  ])rogram 
|)uri)o.ses  by  virtue  of  their  combined 
size  with  affiliated  entities.  By 
eliminating  unnecessary  affiliation  tests 
from  the  business  loan  programs. 
inde])endently  owned  and  controlled 
small  husines.ses  that  would  otherwise 
he  ineligible  for  business  loan  program 
assistance  will  become  eligible.  In 
addition,  the  excessive  burden  related  to 
jM’oviding  documentation  for  size 
evaluation  for  numerous  affiliates  now 
faced  by  lenders  and  borrowers  would 
he  significantly  reduc:ed  by  the 
proposed  rule. 

In  the  504  Loan  Program.  SHA  is 
])roposing  to  eliminate  what  is 
commonly  referred  to  as  the  “9-month 
rule”.  The  9-month  rule  essciutially 
states  that  co.sts  incurred  hv  an 
apj)licant  that  otherwise  would  he 
eligible  for  financing  under  the  504 
Loan  Program  are  presumptively 
deemed  to  he  ineligible  ju’oject  costs  if 
incurred  more  than  9  months  prior  to  a 
comi)lete  loan  a])])lication  submitted  by 
an  a|)])licant.  Also  })ertaining  only  to  the 
504  Loan  Program,  the  pro])osed  rule 
would  revi.s(!  regulations  dealing  with 
coi'ixaate  governance  including 
eliminating  the  requirement  for  GDC. 
membership  and  em])ha.sizing  the 
responsibility  of  the  hoard  of  directors. 
CD(".s  participating  in  the  504  Loan 
Program  would  no  longer  need  to 
maintain  a  membership,  thus 
eliminating  that  ])rogram  participation 
burden.  Retpiirements  for  the  (JDC 
Hoard  of  Directors  are  clarified  and 
detailed  to  compensate  for  the  ])otential 
loss  of  oversight  that  might  result  from 
the  lack  of  (JIXJ  memhershi]) 
])artici])ation.  SHA  could  havt;  allowed 
(JIXJ  Directors  to  operate  without  clearlv 
articulated  basic  standards  that  are 
commonly  accepted  best  practices  that 
most  GIXJs  already  follow.  SHA 
welcomes  comments  and  sugge.stions  on 
the  benefit  of  allowing  (JIXJ  Hoards  to 
operate  without  the  basic  governance 
standards  and  ov(!rsight  pro])o.sed  in 
this  rule. 

With  respect  to  (JIXJ  Hoaiul 
reepurements.  the  agency  propo.ses  to 
establish  a  minimum  (piorum  of  5()To  of 
the  Hoard  and  to  require  that  the  Hoard 
set  the  (JIXJ  manager’s  .salary  and  review 
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all  CI)C  staff  salaries.  There  are 
additional  o])erational  reciuirenients 
which  are  discussed  more  fully  iu  tin; 
.sectiou-hy-sectiou  analysis  of  this 
pro])o.sed  ndi!.  It  is  the  agency’s  view 
that  these;  rules  basically  would  codify 
h(;st  ])rae;tices  for  (ilKi  hoard  t)i)eratiou 
and  would  not  significantly  add  to  the 
burden  of  being  a  resi)onsil)le  (iflC 
director.  The  agency  encourages  ])uhlic 
comment  on  the  Board  reciuirements, 
especially  with  res])ect  to  anv  possible 
significant  (;conomic  im])act.  as  well  as 
suggestions  regarding  how  to  ensnn; 
proper  Board  o])erations  in  a  less 
burdensome  way. 

Finally,  there  are  miscellan(;ous 
pro])o.sed  revisions  which  clarify  or 
slightly  revi.se  exiting  r(;gnlations  with 
very  minor  regulatory  impact.  For 
exam])le.  consistent  with  current  i)olicy. 
§  120.818  clarifies  that  CDC 
r(;(iuirement.s  a|)])ly  to  for-jirofit  CiDCs. 
Another  example  is  S  120.830,  whic:h 
the  agency  believes  would  allow  several 
CDds  to  maintain  existing  affiliations 
and  still  {pialifv  for  ex])and(;d  CD(i 
status  without  impacting  the  operational 
n;(pnrement.s  of  other  (iD( is.  With 
respect  to  any  of  tlu;  proposed  revisions 
relating  to  (ilXi  o])erational  and 
organizational  re(iuirem(;nt.s.  the  agency 
welcomes  any  comments  regarding 
potentiallv  significant  im])act  on  ('.IXi 
o])erations  and  views  regarding  how  tlu; 
agt;ncy  can  r(;.sponsihly  reduce  ClXi 
o])(;rational  and  organizational 
compliance  burdens. 

3.  What  alternatives  have  been 
considered? 

One  “alternative"  would  he  to 
eliminate  even  more  regulatory  burdens 
and  the  agency  enthnsia.stically 
encourages  public  comment  and 
suggt;.stions  on  how  that  can  he  done 
res|)onsihly  without  substantially 
increasing  the  risk  of  wa.ste,  fraud,  or 
abuse  of  the  programs  or  otherwise 
threatening  the  integrity  of  the  business 
loan  ])rogram  or  taxj)ayer  dollars.  With 
respect  to  the  propo.sed  changes  to  (iDC 
Board  of  Director  reciuirements,  the 
agency  considered  allowing  C'.IX] 
dir(;ctor.s  to  operate  with  virtually  no 
agency  oversight  or  standards,  relying 
on  .state;  non-profit  corporation  laws  and 
state  ov(;r.sight  to  ensure  ])ro])er  Board 
pt;rformance.  This  id(;a  was  (juickly 
rc;j(;cted  hcccausc;  SBA’s  review  of  actual 
state  oveersight  of  non-profit  dir(;ctors 
and  the  a])])licahle  state;  law 
re;eiuire;me;nt.s  inelic.ate;el  that  state; 
oversight  iinel  laws  woidel  not  provide 
the  ])arame;te;r.s  and  ove;r.sight  ne;c;e;.ssary 
for  a  Fe;ele;ral  loan  i^rogram  that 
potentially  puts  billions  of  taxpayer 
dollars  at  risk  e;ae:h  year. 


Ext^cutiv(‘  OrdfU'  13563 

A  description  of  the  ne;e;el  for  this 
re;gidatory  aeition  iinel  l)e;ne;fits  and  e:e).sts 
assoc.iateel  with  this  ae;tion,  ine:lneling 
liossihle;  distrihntional  im])iie:ts  theit 
re;late;  to  lixe;e:utive;  ()rele;r  13,583.  <ire; 
ineduded  above  in  the;  Re;guhite)ry  lmp<ie;t 
Analysis  unele;r  Fxe;cutive;  ()rele;r  12888. 

’flu;  hu.sine;s.s  loan  progriims  ope;rate 
through  the;  iigeucy’s  lending  piirtne;rs. 
whie:h  iire;  7(a)  he;nele;rs  and  (ilXis.  The; 
iigenc.y  has  held  ])uhlie:  forums  iinel 
meetings  whie:h  allowed  it  to  re;ae:h 
hundreds  of  its  lending  partners  and 
gain  vahiahle  insight,  guielanex;,  and 
suggestions  from  many  of  them  iinel  the; 
trade  associations  whiedi  re;i)re;.se;nt 
many  of  them,  'fhe  agene:y’s  outre;iie:h 
efforts  to  engage  .stiike;he)lele;rs  before 
proposing  this  rule;  was  extensive;. 

ExacutivH  Oichr  12938 

This  action  me;e;ts  applie:iihle; 
standards  .se;t  forth  in  Se;e:tie)n.s  3{ci)  and 
3(1))  (2)  of  Exe;cutive;  Order  12988,  Civil 
)u.stie:e;  Reform,  to  minimize;  litigation, 
e;liminate;.s  amhiguity,  and  re;ehie:e; 
hnrelen.  'flu;  action  ele)e;s  not  hiive 
re;troae:tive  or  |)re;e;m])tive;  effeed. 

ExficiitivH  Ordar  13132 

SBA  hiis  ele;te;rmine;el  tluit  this 
jiroposed  rule;  will  not  have;  suhstimtial, 
elire;e;t  e;fie;e:t.s  on  the;  .Stiite;.s,  on  the; 
re;liitie)n.ship  l)e;twe;e;n  the;  iiiitional 
gove;rnme;nt  and  the;  .States,  or  on  the; 
distribution  of  power  iinel 
re;s])on.sihilitie;.s  iiinong  the;  viirious 
le;ve;l,s  of  government.  Therefore,  for  the; 
pnrpe)se;,s  of  Fxe;e:utive;  Orde;r  13132, 

.SBA  has  determined  thiit  this  pre)])o.se;el 
rule;  has  no  federalism  implie;ation.s 
warranting  prejiaration  of  a  ie;de;ralism 
a.sse.ssment. 

Paperwork  IpHiuciion  Act.  44  V.S.Ck, 

Ch.  35 

The;  SBA  has  elete;rmine;el  that  this 
proposed  rule  would  impose  additional 
re;pe)rting  iinel  reeiorelkeeping 
re;einire;ments  under  the  Biiperwork 
Reehiedion  Ae:t  (BRA).  44  Ik.S.Ck  Chii])te;r 
35.  First,  .SBA  projio.ses  to  amend  the; 
currently  approved  CDC  Annual  Report 
to  reeiuire  (iDfis  to  re;|)ort  on  e;xe;cutive; 
e;ompe;nsiition  and  e;e;e)nomie: 
ele;ve;le)pme;nt  pre)je;e:ts,  and  to  siihmit  a 
eiopy  of  the;  (3X7s  tax  return.  Under  the; 
projiosed  rule.  e;ach  CiDC  elire;e;te)r  inii.st 
e;e;rtify  that  he;  or  she;  liiis  read  and 
unele;r,stiind.s  the;  re;epiire;ment.s  .se;t  forth 
in  13  CFR  120.823. 

.Se;e:onel.  .SBA  pro|)ose;.s  to  re;epiire;  e;iie:h 
loan  ap])lie:iint  to  e:ertify  in  an  Affidavit 
(the;  ‘‘A])plie:imt  Affidiivit  on 
Affiliation”)  as  to  the;  a])])lie:imt’s 
affiliation  with  any  other  entities. 
Reeiuiring  submission  of  this  Affidiivit 
would  signifieiiintly  re;ehie:e;  the  burden 


on  the;  small  hu.sine;sse;s  and  the;  CDCs  as 
the;  small  hu.sine.sse;.s  apj)lying  for  a  504 
or  7(a)  loan  would  he;  re;e|uire;el  to  submit 
e:e;rtain  eie)e:ume;ntarv  eviele;ne;e;  (e.g., 
e:re;elit  reports,  finaneaal  statements  iinel 
tax  returns)  only  with  respeed  to  their 
affiliates  as  defined  in  the;  i)ro])ose;el 
rule;.  In  iiddition,  ii])plie:imt.s  would  he; 
re;eiuire;el  to  ielentifv  all  owners  of  the; 
ii])})lie:imt  as  oppo.seel  to  e;iie:h  owne;r  of 
20%  or  more;  inte;re;.st  iis  is  now  re;ejuire;el 
only  on  f’orm  4.  Applie:ation  for 
Business  Loan. 

As  a  re;sult  of  the;.se;  ne;w  reepiirements. 
.SBA  prope)se;.s  to  revi.se;  the;  information 
eiolleedions  ideaitified  he;le)w: 

1.  Title  (ind  description  of 
Infonnotion  Collection:  The  C]e;rtifie;et 
De;ve;le)pme;nt  (Company  ((iDC)  Annual 
Re;j)ort  (SBA  Form  1253)  is  the;  me;thoel 
through  whie:h  the;  ClXi  ])roviele;.s 
information  to  .SBA  on  e;e:e)noniie: 
ele;ve;le)pme:nt.  its  financial  exmdition. 
ojieriition.s  and  employment  iinpaed.  'fhe 
additional  information  that  would  he; 
re;ejuire;el  to  he;  suhinitted  with  the; 

Annual  Re;pe)rt  is  a  e;e;rtifie:atiem  hv  e;iie;h 
CDC  elireedor,  a  re;pe)rt  on  compensation, 
and  a  eiopy  of  the;  CD(7s  fe;ele;riil  tax 
re;turn.  'fhis  information  e:e)lle;edie)n  will 
akso  he;  ri;vi.se;el  to  re;fle;ed  e:hange;.s  in 
ge)ve;rnane;e;  of  (iDC  memhership; 
eximjiosition  of  (iDC  hoard  of  elire;ede)r.s 
iinel  increases  to  in.surane:e;  coverage. 

OMB  Control  Number:  324.5-0074. 

Description  of  ond  Estimated  Number 
of  Respondents:  AW  (iDCs  must  provide 
ill!  annuiil  reiiort.  Currently  there;  are; 
iipproximately  280  CIXis.  There;  is  1 
form  pe;r  re;.sponele;nt.  .SBA  has  prep.ired 
an  e;.stimate;  hase;el  on  the;  faed  that 
re;spe)nele;nt.s  kee;p  the;  information 
re;eiue;ste;el  in  the;  ordinary  exnir.se;  of 
business  (all  the  loan  information 
inedueling  jobs  e:re;ate;d  and  retained.). 

Estimated  Namber  of  Responses:  280 
(280  (T)Cs  X  1  form  pe;r  respondent  = 
280). 

Estimated  Time  per  Response:  .SBA 
e;.stimates  the;  time;  needed  to  e:omj)le;te; 
this  e:e)lle;edie)n  will  average  28  hours. 

Tot(d  Estimated  Hour  Rnrden:  2(i0  x 
28  hours  =  7.280  total  annual  hnrelen 
hours.  This  is  188  hours  less  th<m  the; 
e:urre;nt  CMB  inventory  (7,488). 

2.  Title  and  Description  of 
Information  Collection:  A|)i)lie:imt 
Affidiivit  on  Affiliation  as  to  iipplie:imt's 
affiliation  with  any  other  entities.  This 
new  information  colleedion.  as 
elesea'ihed  above,  will  he;  suhmitte;el  with 
the;  following  applieiiitions; 

(i)  Applie:iitie)n  for.Seedion  504  Loiin 
(.SBA  Form  1244). 

OMR  Control  Number:  3245-0071 

Description  of  and  Estimated  Number 
of  Res})ondents:  The  Aiipliexint  would 
exeeaite  this  Affidavit  whie;h  would  he; 
])art  of  exhibit  12  to  .SBA  Form  1244. 
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Based  upon  FY  2011  loan  totals.  SBA 
estimates  that  0.800  respondents  will 
complete  the  Affidavit  annually  (4,02.'j 
ASM  submission  +  2.7.'i  standard 
submissions  =  0.800). 

of  Ii(^si)onsas: 

0.800  based  upon  the  FY  2011  loan 
totals. 

IHsiinuilod  Tiino  por  liosponso:  SBA 
estimates  that  each  applicant  would 
iHupiire  l.'l  minutes  to  complete  the  new 
propo.sed  form,  thereby  decreasing  the 
total  estimated  burden  for  this 
collection,  which  depending  on  the 
l,enders  status,  is  curnmtly  2.25  hours 
or  2.4.'i  hours  per  application. 

Totol  Estimated  Ihirden:  1.').730 
hours,  which  is  identical  to  current 
OMB  inventory. 

(ii)  Application  for  Busine.ss  Loan 
(SBA  Form  4-1  and  4  Schedule  A). 

OMIi  Control  \’umher:  3245-0010. 

Description  of  and  Estimated  Number 
of  liespondents:  17.300  Applicants  for 
7(a)  loans  ha.sed  uj)on  FY  2011  totals. 

Estimated  \’umt)er  of  Responses: 
32,130  based  uj)on  the  FY  2011  totals. 

Estimated  Time  per  Response:  SBA 
estimates  that  each  applicant  would 
re(iuire  15  minutes  to  complete  the  new 
propo.sed  form,  which  wouhl  result  in  a 
corresj)onding  reduction  in  the  current 
burden  for  this  collection. 

Tot(d  Estimated  Harden:  20(),340 
hours  (8.025  hours  less  than  current 
OMB  inventory). 

(iii)  SBA  Fx])ress.  Fxport,  Express. 
.Small  l.oan  Advantage.  PLP-OapLines, 
and  l^ilot  I.,oan  Programs  (Patriot 
l’]xpr(!s.s  and  Dtjaler  Floor  Plan) 

BtHTower  Information  Ft)rm  (.SBA  Form 
1010.  1020.SX  (A.  B  K  O)  and  2237). 

OMR  Control  Number:  324.5-0348. 

Description  of  and  Estimated  Number 
of  Respondents:  4.45i)  Ap])licants  for 
SBA  Express,  Export  Expre.ss.  Small 
Loan  Advantage.  PLP-Ca])lines  and  Pilot 
Loan  Programs  ha.sed  upon  l‘'Y  2011 
totals. 

Estimated  Namber  of  Responses: 
117.000. 

Estimated  Time  per  Response:  1 2 
minutes. 

Tot(d  Estimated  Harden:  22. (>20  hours 
(30,230  hours  less  than  current  OMB 
inventory). 

(iv)  Lender  Advantage  (.SBA  Form 
2301-A.  B  &  C). 

OMR  Control  Number:  3245-0301 . 

Description  of  and  Estimated  Number 
of  Respondents:  15.000  Applicants  for 
SBA’s  l.ender  Advantage  Loan  Initiative 
Program  based  upon  a  proj»!ction  of 
program  activity  during  FY  2013. 

Estimated  Number  of  Responses: 
15.t)00  njspondents  based  u|)on  a 
])rojection  of  ])rogram  activity  during  FY 
2013. 

Estimated  Time  per  Response:  .SBA 
estimates  that  (sach  applicant  would 


recpiire  30  minutes  to  comjjlete  the  new 
proposed  form,  which  wc)>dd  result  in  a 
reduction  in  the  current  burden  hours 
for  this  colleOion. 

Total  Estimated  Harden:  4(i.0‘)5  hours 
(2.805  hours  less  than  current  OMB 
inventory). 

(v)  P(iLl’  Quarterly  Loan  K(!serve 
R(!port  and  P(3.P  Ouarantec!  Rtupiest 
(.SBA  l''orms  2233  and  2234-A.  B  iv  ('). 

OMR  Control  Number:  3245-034(i. 

Description  of  and  Estimated  Number 
of  Respondents:  10  1X3. P  Lcmders. 

Estimated  Namber  of  Res})onses: 

1.700  res])ondents  hascul  on  an  e.stimate 
of  the  loan  volume. 

Estimated  Time  per  Resfmnse:  .SBA 
estimates  that  each  a})i)licant  woidd 
re(]uire  50  minutes  to  complete  the  new 
proi)osed  form,  which  would  result  in  a 
reduction  in  the  current  burden  hours 
for  this  collection. 

Tot(d  Estimated  Harden:  1.402  hours 
less  than  current  OMB  inventory. 

.SBA  has  submitted  the.se  amended 
collections  to  the  Office  of  Management 
and  Budget  (OMB)  for  review,  and 
invites  the  ])uhlic  to  comment  on  the 
ju’oposed  changes,  particularly  on:  (1) 
Whether  tlu;  proposed  collection  of 
information  is  neccis.sarv  for  the  i)ro])er 
performance  of  the  program,  including 
whether  the  information  will  have  a 
l)ractical  utility:  (2)  the  accuracy  of 
.SBA’s  estimate  of  the  burden  of  the 
proi)osed  colh'ctions  of  information:  (3) 
ways  to  enhance  the  (luality,  utility,  and 
clarity  of  the  iidbrmation  to  he 
collected:  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
u.se  of  automated  collection  technicjiies. 
when  approj)riate,  and  other  forms  of 
information  technology.  Plea.se  send 
comments  by  the  closing  date  for 
comment  for  this  interim  final  rule  to 
SBA  Desk  Officer.  Office  of  Managtnnent 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs.  725  17th  .Street  NW.. 
Washington,  D(’  20503,  and  to  Linda 
Reilly,  fihief.  504  Program  Branch. 

Office  of  I'inancial  A.ssistance,  .Small 
Busine.ss  Admini.stration,  40t)  Third 
.Street  .SW.,  Washington,  IXi  2041(i. 

Re^nlatorv  Elexibilitv  Act,  .5  U.S.C.  (iOl- 
()12 

When  an  agency  issues  a  rulemaking 
proposal,  the  Regulatory  Flexibility  Act 
(RFA),  5  l)..S.C'.  (i01-()12,  rcKjuires  the 
agency  to  “])repare  and  make  available 
for  public  comment  an  initial  nigulatorv 
analysis”  which  will  “describe  the 
impact  of  the  ])roposed  rule  on  small 
entities.”  .Section  005  of  the;  RFA  allows 
an  agency  to  certify  a  rule,  in  lieu  of 
preparing  an  analysis,  if  the  proposed 
rulemaking  is  not  expected  to  have  a 
significant  economic  impact  on  a 


substantial  number  of  small  entities. 
Although  the  rulemaking  will  impact  all 
of  the  ap])roximately  4,500  7(a)  Lenders 
(some  of  which  are  small)  and  all  of  the 
approximately  200  (3J(',s  (all  of  whic:h 
are  small),  .SBA  does  not  believe  the 
impac:t  will  he  significant.  As  stated 
above,  the  ])roposed  rule  will  expand 
ac:cess  to  the  busine.ss  loan  program  hut 
this  will  not  increase  the  burden  of  the 
agency's  lending  i)artners  because  they 
choose  their  own  level  of  program 
participation  (i.e..  7(a)  l.enders  and 
(3X’,s  are  not  rcKpiinul  to  process  more 
loan  ai)plications  simply  bec;ause  more 
small  husines.ses  are  eligible  to  apply  for 
a  business  loan).  For  those  (iDCis  and 
lenders  that  process  more  businesses 
loans,  the  benefit  of  the  increase  in 
revenue  will  far  exceed  any  increased 
burden.  In  addition,  the  ])ropo.sed 
elimination  of  certain  program 
participation  requirements  would  not 
have  a  substantial  economic  im])act  or 
cost  on  the  small  business  borrower, 
lender  or  C33C. 

.SBA  believes  that  this  rule  is  .SBA’s 
best  available  means  for  facilitating 
American  job  i)reservation  and  cniation 
by  removing  unnecessary  regulatory 
requirements.  .Since  the  main  jjurpose  of 
this  proposed  rule  is  to  reduce 
unnece.ssary  regulatory  burdens  and 
program  eligibility  criteria,  a  review  of 
the  preamble  sections  above  will 
|)rovide  mon;  detailed  ex])lanations 
regarding  how  and  why  tliis  proposed 
rule  will  reduce  regulatory  burdens  and 
responsibly  increase  progiam 
participation  flexibility.  For  these 
reasons.  .SBA  has  determined  that  thert! 
is  no  significant  impact  on  a  suh.stantial 
number  of  small  entities.  .SBA  invites 
comment  from  members  of  the  ])uhlic 
who  believe  there  will  he  a  significant 
impact  either  on  CDCs.  or  their 
borrowers. 

List  of  Subjects 

7.V  CFR  Fail  120 

Community  development.  Equal 
em])loyment  o])])ortunity.  Loan 
])rograms — business.  Rejjorting  and 
recordkeeping  re(|uirements,  .Small 
business. 

13  CER  Fart  121 

Crant  programs-husiness.  Individuals 
with  disabilities,  Loan-program.s- 
husiness,  Re])orting  and  recordkeeping 
reciuirements,  .Small  businesses. 

For  the  reasons  stated  in  the 
preamble,  .SBA  pro]K).ses  to  amend  13 
C3’’R  ])arts  120  and  121  as  follows: 

PART  120— BUSINESS  LOANS 

■  1 .  rhe  authority  for  1 3  CFR  part  1 20 
continues  to  read  as  follows: 


12644 


Federal  Register/ Vol.  78,  No.  37/Monday,  February  25,  2013 / Proposed  Rules 


Aiilliority:  15  II.S.C.  (i:i4(l))(()).  (1))(7). 

(1))(14),  (li)  and  noln.  f>5(>(a).  (Ii)  and  (in),  (ioO. 
(i»7(l),  (i<)()(:i)  and  (i!)7(a)  and  (n):  I’nl).  L.  11 1- 
240.  124  Stal.  2504. 

§120.102  [Removed] 

■  2.  Remove  §  120.102. 

§120.820  [Redesignated  as  §120.816] 

■  3.  Redesignate  §  1 20.820  as  §  1 20.81 0. 

■  4.  Add  §  120.818  to  read  as  follows: 

§  120.818  Applicability  to  existing  for- 
profit  CDCs. 

Unless  expre.ssly  jirovided  otherwise 
in  the  regnlations,  any  l.oan  Program 
Requirement  that  applies  to  non-profit 
UDU.s  also  a])j)lies  to  for-profit  UDUs. 

■  5.  Revise  newly  redesignated 
§  120.820  to  read  as  follows: 

§120.820  CDC  Affiliation. 

(a)  A  CDU  must  be  independent  and 
may  not  he  affiliated  (as  determined  in 
accordance  with  §  121.103)  with  any 
l^irson  (as  defined  in  §  120.10)  except  as 
permitted  under  this  .section. 

(h)  A  CDU  may  be  affiliated  with  an 
entity  whose  function  is  economic 
development  in  the  .same  Area  of 
Operations  and  that  is  either  a  non- 
jirofit  entity  ora  State  or  local 
government  or  political  subdivision 
(e.g.,  council  of  governments). 

(c)  A  CDO  that  is  affiliated  with  a  7(a) 
l,ender  may  continue  such  affiliation  if: 

(1)  The  affiliation  was  in  effect  as  of 
IliFFFCTIVE  DATE  OF  IdNAF  RllLFI. 
and 

(2)  I’he  7(a)  Fender  is  either  a  state 
development  comi)any  approved  by 
SBA  as  of  November  0,  2()()3,  or  a  credit 
union. 

(d)  A  CDO  must  not  be  affiliated  with, 
or  directlv  or  indirectly  invest  in  or 
finance,  another  CDC. 

§120.822  [Removed] 

■  8.  Remove  §  120.822. 

■  7.  Revi.se  §  120.823  to  read  as  follows: 

§  120.823  CDC  Board  of  Directors. 

(a)  The  CDC,  whether  for-profit  or 
non])rofit,  must  have  a  Board  of 
Directors  with  at  lea.st  eleven  (11),  and 
no  more  than  twenty-five  (25),  voting 
directors.  The  Board  must  he  actively 
involved  in  encouraging  economic 
d(!velopment  in  the  Anui  of  Operations. 
The  initial  Board  may  be  cnxited  by  any 
method  ])ermitted  hv  a])plicable  State 
law.  At  a  minimum,  the  Board  must 
have  directors  with  hackgronnd  and 
exjiertise  in  internal  controls,  financial 
risk  management,  commercial  lending, 
legal  issues  relating  to  commercial 
lending,  and  corporate  governance. 
Directors  may  be  either  currently 
em})loyed  or  retired.  A  CDC  must  have 
at  least  oue  voting  direx;tor  that 


re])resent.s  the  ec;onomic,  community  or 
workforce  development  fields,  and  at 
least  two  voting  directors  that  represent 
the  commercial  leniling  ficdd. 

(b)  At  least  two  voting  members  of  the 
Board  of  Directors,  other  than  the  CDC 
manager,  mu,st  possess  commercial 
lending  ex])erience  satisfactorv  to  SBA. 
When  lh(!  Board  voters  on  SBA  loan 
a])])roval  or  servie:ing  actions,  at  least 
two  voting  Board  members,  with  such 
commercial  lending  experience;,  e)ther 
thiin  the  CDC  maniige;r,  must  he;  |)re;,se;nt 
anel  ve)te. 

(e;)  The;  Bejarel  e)f  Dire;e;te)r,s  must  mee;t 
at  least  eiuarterly  anel  shall  be; 
re;,s])e)n,sihle  fe)r  the  ae;tions  of  the  CDC 
anel  any  e:onunitti;es  e;,stal)lishe;el  by  the 
Be)arel  e)f  Diree:tors.  In  aelefitie)n,  the 
Boarel  of  Dire;e:te)rs  is  .suhje;e:t  te)  the 
fe)lle)wing  re;ejnirements: 

(1)  Exe:e])t  fe)r  the  CDC  manager,  ne) 
])e;rse)n  e)n  the;  CDC’s  staff  may  he  a 
ve)ting  elire;e:te)r  e)f  the;  Be)ard: 

(2)  A  eiuorum  must  he;  ])r(;sent  to 
trausae;t  husine;,ss.  The  (luornm  ,shall  he; 
.se;t  by  the;  CDC  hot  shall  be  no  less  than 
5()‘X)  e)f  the  ve)ting  members  e)f  the;  Be)arel 
e)f  Dire;e:tors; 

(3)  Attenelance;  at  me;e;tings  imiy  he; 
thre)ngh  anv  feermeit  ])e;rmitte;el  bv  Stiite; 
law: 

(4)  Dire;e:te)rs  freem  the;  e:e)nnne;re:icd 
leneling  fielels  mirst  e:e)mpri.se;  le;ss  than 
50%  e)f  the;  re;pre;se;ntatie)n  e)n  the;  Beearel: 
anel 

(5)  A  CDC  shall  ne)t  permit  me)re  them 
e)ne  inelivielual  wlu)  is  e;mple)ve;el  hv  e)r 
,se;rve;s  een  the;  Be)arel  e)f  Dire;e:te)rs  of  a 
single  entity  (including  the;  entity’s 
affiliates)  te;  serve  e)n  the  CDC's  Be)arel  e)f 
Dire;e;tors. 

(d)  The  Be)ard  shall  have  anel  exere:ise 
all  corporate  penvers  and  authority  and 
be  respejiisihle;  for  all  e:e)rpe)rate  ae;tie)ns 
and  l)usine;ss.  'I’liere  must  be;  no  ae;tnal 
e)r  appearance  of  a  e:e)nflie:t  e)f  intere;st 
with  re;spee:t  te)  any  ae:tiuns  e)f  the  Be)ard. 
The  Boarel  is  responsible  fe)r  ensuring 
that  the  .structure  and  ojeeration  of  the; 
CDC,  as  set  forth  in  the  Bylaws,  comply 
with  SBA’s  Le)an  Breegram 
R(;e)uire;ment,s.  The;  re;.spe)nsihilities  e)f 
the  Be)arel  ine:lnele,  but  are;  not  limiteel, 
te)  the;  following: 

(1)  A|)pre)ving  the;  mission  anel  the; 
])e)lie;ie;s  leer  the  CDC; 

(2)  Hiring,  firing,  snpe;rvising  anel 
annually  ev.dnating  the;  CDC  manager; 

(3)  Setting  the  salary  leer  the;  CDC 
manager  anel  re;vie;wing  all  .salarie;s; 

(4)  Establishing  e:e)mmitte;e;s,  at  its 
elise:re;tie)n,  ine;lueling  the  fe)lle)wing; 

(i)  IUxariitive  Comtuiilae.  'I’e;  the  e;xte;nt 
anthe)rize;el  in  the  bylaws,  the;  Beearel  e)f 
Diree:te)r,s  may  e;stal)li,sh  an  Exee;ntive 
Ce)mmitte;e.  The  Exe;e:utive;  C;e)nunitte;e 
may  e;xere:i,se  the  anthe)rity  of  the  Be)arel; 
however,  the  ele;U;gation  of  its  authority 


eloes  ne)t  re;lieve  the  Be)arel  of  its 
responsibility  im])e)se;el  hv  law  or  Le)an 
Bre)gram  Re;e]uireme;nts.  Ne)  further 
elelegatie)!!  or  re;delegatie)n  of  this 
anthe)rity  is  permitte;el.  If  the;  Be)arel 
e;stal)lislu;s  an  Exe;e:ntive;  (;e)mmitte;e;  emel 
eleh;gate;s  any  e)f  its  authe)rity  te)  the 
Exee;ntive  (;e)mmitte;e;  as  .set  fe)rth  in  the; 
bylaws  e)f  the;  CDC.  the;  Exe;e:ntive; 
Ce)nunitte;e;  mn.st: 

(A)  Be;  e:he).se;n  by  anel  freem  the;  Beearel 
e)f  Dire;e;te)rs  from  the  Beearel;  anel 

(B)  Me;et  the  senne  e)rganizatie)nal  ;mel 
re;pre;.sentational  r(;cnnre;me;nt.s  as  the 
Boarel  of  Dire;e;te)r.s,  exe;e;j)t  that  the 
Exercutive  Ce)mmitte;e  mu.st  have  a 
minimum  of  five  ve)ting  members  who 
mn.st  be  pre;.sent  to  e:e)neluct  l)n.sine;.s.s. 

(ii)  Loan  Committee.  The  Boarel  e)f 
Diree:te)r.s  may  establish  a  Le)an 
Conunitte;e.  The  Le)an  Committee  may 
e;xere;ise  the;  authority  of  the;  Beearel  only 
as  set  forth  in  paragraphs  (el)(4)(ii)(A) 
through  (D)  of  this  .se;e;tie)n:  however,  the; 
elele;gation  e)f  its  authe)rity  ele)e;.s  not 
relieve  the;  Boarel  e)f  its  re;.sj)e)n.sil)ilitv 
im])e)seel  by  hiw  or  Le)an  Brergram 
Re;e]uirement.s.  If  the;  Boarel  e)f  Dire;e:te)r.s 
e;he)e).s(;s  te)  establish  a  Fe)an  Ce)nunitte;e, 
ne)  CDC  steiff  eer  manager  meiy  serve;  e)n 
the;  Fe)an  Ce)nunitte;e;.  The  Fe);m 
Ce)mmitte;e;  mu.st; 

(A)  Be;  e;he)sen  bv  the  Be)arel  e)f 
Dire;e;te)r.s  fre)m  the  meml)e;r.shi|)  (if  ;my), 
.share;he)lele;r.s  e)r  the;  Be)<irel; 

(B)  Have  a  eineernm  e)f  at  l(;;i.st  five  (5) 
e:e)mmitt(;e  members  antheerizeel  te)  ve)te: 

(C)  Hcive;  at  le;a.st  two  members  with 
e:e)nune;re:ial  le;nefing  experience 
satisfae:te)ry  te)  SBA;  anel 

(D)  I  lave  no  ae:tnal  e)r  appe;arane:e  e)f 
a  e;e)nflict  of  intere.st,  inclneling  for 
exam})le;,  a  Loan  Ce)mmitte;e  member 
j)artie;ij)ating  in  ele;fil)e;ratie)ns  on  a  loan 
for  whie:h  the  Thirel  Barty  Leneler  is  the 
member’s  em))loyer  or  the  me;ml)e;r  is 
ertherwi.se  a.sse)e:iateel  with  the  Thirel 
Barty  Lender. 

(5)  Ensuring  that  the  CDC’s  expense;.s 
are;  reaseenable  anel  enstomary: 

(8)  Hiring  eliree;tly  an  indepenelent 
auelite)!'  to  ])re)viele  the;  financial 
.state;me;nt.s  in  acce)rel;ene;e;  with  Loan 
Bre)gram  Re;e]nire;me;nts; 

(7)  Me)nite)ring  the  CDC’s  portfolie) 
])e;rfe)rmane:e;  e)n  <i  re;gular  basis; 

(8)  Re;vie;wing  a  .semiannual  repeert  e)n 
|)e)rtfe)lie)  pe;rfe)rmane;e;  freem  the;  CDC 
manager,  whie:h  wonlel  ine;lneie.  hut  ne)t 
he;  limite;el  te).  eis.set  epiality  and  inelnstrv 
e;e)ncentr<itie)n; 

(tl)  Ensuring  that  the  CDC  estahli.shes 
anel  maintains  ael(;e]uate  reeserves  fe)r 
e)pe;ratie)n.s; 

(10)  Ensuring  thi)t  the;  CDC  invests  in 
ee:e)ne)mic  eleveleepment  in  each  e)f  the; 
States  in  its  Are;a  of  ()])erations  in  which 
it  has  a  portfolie);  anel; 
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(i)  For  investments  of  .$2. .500  or  le.ss; 
The  (]DC  manager  may  approve  such 
investments:  and 

(ii)  For  investments  over  .S2.500:  Tlie 
Board  must  ajijirove  eacli  sncli 
investment. 

(11)  Fstahlishing  a  policy  in  the 
Bylaws  of  the  (’,13(]  |)rohil)iting  an  actual 
conflict  of  interest  or  the  appearance  of 
.same,  and  enforcing  such  policy: 

(12)  Retaining  acconntahility  for  all  of 
the  actions  of  the  (lllCi: 

(13)  Fstahlishing  written  intia  nal 
control  polic(!s.  in  accordance  with 

120.820: 

(14)  Establishing  commercially 
reasonable  loan  ajiproval  policies, 
procedures,  and  standards.  The  Bylaws 
must  include  a  credit  approval  process 
and  set  forth  any  delegations  of 
authority  to  the  Loan  Committee  and 
Executive  Committee,  if  either 
(Committee  has  been  established.  All  504 
loan  applications  must  have  credit 
ap])roval  prior  to  submission  to  the 
Agimcy.  The  Lrian  Ciommittee.  if 
i!stablished,  mav  be  delegated  the 
authority  to  provide  credit  approval  for 
loans  np  to  .S2. 000.000  but.  for  loans  of 
.SI  .000.000  to  82.000.000.  the  Loan 
(Committee's  action  must  b(!  ratilnul  hv 
the  Board  or  Executive  (Committee  ])rior 
to  Diibenture  closing.  Only  the  Board  or 
fCxecntive  (CommittiM!.  if  authorized  bv 
till!  Board,  may  provide  credit  approval 
for  loans  greater  than  82.000.000. 

(15)  All  members  of  the  Board  of 
Directors  must  annually  certify  in 
writing  that  they  have  read  and 
understood  this  section,  and  cojiies  of 
the  certification  mu.st  be  included  in  the 
Animal  Report  to  .SBA. 

(e)  The  Board  of  Directors  shall 
maintain  Directors'  and  Officers' 
Liability  and  Errors  and  Omi.ssions 
insurance  in  an  amount  of  at  lea.st 
.85.500.000  per  occurrence  and  in  the 
aggregate  per  year  with  a  deductible  of 
not  more  than  850.000. 

■  8.  Amend  §  120.830  bv  revising 
jiaragraph  (a)  to  read  as  follows: 

§  120.830  Reports  a  CDC  must  submit. 

***** 

(a)  An  Annual  Rejiorf  within  one 
hundred-eighty  days  after  the  end  of  the 
(CD(C’s  fiscal  year  (to  include  Federal  tax 
returns  for  that  vear).  A  (CD(C  that  is 
certified  by  .SBA  within  0  months  of  the 
(CIXC's  fiscal  year-end  is  not  reipiired  to 
submit  an  .Annual  Report  for  that  vear. 
The  Annual  Rejiort  must  include,  but  is 
not  limited  to.  the  following: 

(1)  Audited  or  Hovinwod  llminci(d 
Stdtoiiunits  iia  reipured  in  §  120.82()(c) 
and  (d)  for  the  (CIXC  and  any  affiliates  or 
subsidiaries  of  the  (CDfC. 

(i)  Audited  financial  statements  must, 
at  a  minimum,  include  the  following: 


(A)  Audited  balance  sheet: 

(B)  Auditiul  .statement  of  income  (or 
receipts)  and  expen.ses: 

((!)  Audited  .statement  of  source  and 
a|)plication  of  funds: 

(D)  .Such  footnotes  as  are  necessary  to 
understand  the  financial  statements: 

(10)  Auditor's  lettiM'  to  management  on 
intiirnal  control  weaknesses:  and 

(F)  The  auditor's  riiport. 

(11)  Reviewed  financial  statements 
mu.st.  at  a  minimum,  include  the 
following: 

(A)  Balance  sheet: 

(B)  .Statement  of  income  (or  receipts) 
and  ex])enses: 

(('.)  .Statement  of  .source  and 
a])j)lication  of  funds: 

(D)  .Such  footnotes  as  are  necessary  to 
an  understanding  of  the  financial 
statements:  and 

(E)  The  accountant's  review  report. 

(2)  Heport  on  ooinponsation.  (^DLs  are 
reipiired  to  provide  detailed  information 
on  total  compen.sation  (including  salary, 
bonuses  and  expen.ses)  ])aid  within  the 
CD(Ts  most  recent  tax  vear  for  current 
and  former  officers  and  directors,  and 
for  current  and  former  employees  and 
independent  contractors  with  total 
compensation  of  more  than  .SIOO.OOO 
during  that  period. 

(3)  (julificotion  of  nnnnbors  of  I  ho 
Hoard  of  Diroctors.  Written  annual 
certific.ation  bv  each  Board  memher  that 
he  or  she  has  read  and  understands  the 
reunirements  set  forth  in  4?  120.823. 

(4)  Hoporl  on  invasiinont  in  oconoinic 
dovolopinonl.  Written  report  on 
investments  in  economic,  develojmient 
in  eac.h  .State  in  which  the  (3X;  has  an 
outstanding  504  loan. 
***** 

■  8.  Amend  ^  120.835  bv  revising 
jiaragraph  (c)  to  read  as  follows: 

§  1 20.835  Application  to  expand  an  Area  of 
Operations. 

***** 

(c)  Mnlli-Stato  CDCi  Expansion.  A 
CDC  may  ajijily  to  be  a  Multi-.State  (3JC 
only  if  the  state  the  CD(;  seeks  to 
expand  into  is  contiguous  to  the  .State  of 
the  CDC's  incorporation  and  the  ("DC 
has  a  loan  committee  meeting  the 
requirement  of  §  120.823. 

■  0.  Amend  120.882  by  revising 
paragraph  (a)  to  read  as  follows: 

§  1 20.882  Eligible  Project  costs  for  504 
loans. 

***** 

(a)  (iosts  directly  attributable  to  the 
Project  including  expenditures  incurred 
by  the  Borrower  (with  its  own  funds  or 
from  a  loan)  to  acquire  land  u.sed  in  the 
Project,  or  for  any  other  expense  directly 
altrihutable  to  the  Project.  |)rior  to 
applying  to  .SBA  for  the  504  loan: 
***** 


■  10.  Amend  120.020  by  adding  two 
.sentences  at  the  end  of  paragraph  (h)  to 
read  as  follows: 

§  1 20.920  Required  participation  by  the 
Third  Party  Lender. 

***** 

(b)  *  *  *  The  504  loan  is  usually 
collateralized  by  a  second  lien  on 
Project  Property  (“(iommon  (k)llateral”). 
If  the  Third  Parly  Lender  requires  a  lien 
on  collateral  in  addition  to  the  C.ommon 
C.ollateral.  in  the  event  of  liquidation, 
the  Third  Party  Lender  must  apply  the 
])roceed.s  from  the  sale  of  such 
additional  collateral  to  the  balance 
out.standing  on  the  Third  Party  Loan 
prior  to  the  application  of  proceeds  from 
the  sale  of  the  common  collateral  to  the 
Third  Party  Loan. 

§120.925  [Removed] 

■  11.  Remove  §120.925. 

PART  121— SMALL  BUSINESS  SIZE 
REGULATIONS 

■  12.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Aiilliority:  I.t  ll..S.(:.  ():t2.  (i:t4(l))(()).  (i3(i{l)), 
and  (i'’)4a(9). 

■  1 3.  Amend  §  121 .103  bv  removing  and 
re.serving  ])aragraph  (a)(7)  and  adding 
paragraph  (a)(8)  to  read  as  follows: 

§121.103  How  does  SBA  determine 
affiliation? 

(a)  *  *  * 

(8)  For  apiilicauts  for  7(a)  loans.  504 
loans  and  microloans,  affiliation  is 
determined  under  §  121.302  instead  of 
this  §  121.103. 

***** 

§§  1 21 .302  through  121 .305  [Redesignated 
as  §§  1 21 .303  through  1 21 .306] 

■  14.  Redesignate  §§  121.302  through 
121.305  as  §§121.303  through  121.300 
and  add  a  new  §  121.302  to  read  as 
follows: 

§121.302.  Principles  of  affiliation  to 
determine  size  of  applicants  for  7(a)  loans, 
504  loans,  and  microloans. 

(a)  Gonoral  principles  of  (d filiation. 
(lenerally,  affiliation  exists  when  one 
concern  controls  or  has  the  ])ower  to 
control  another,  or  when  a  third  party 
(or  jiarties)  controls  or  has  the  power  to 
control  both  concerns,  (iontrol  may  arise 
through  ownership,  management,  or 
other  relationships  or  interactions 
between  the  parties.  In  determining  an 
a])])licant's  size.  SBA  counts  the 
recei])ts.  enqilovees,  or  other  measure  of 
size  of  the  applicant  whose  size  is  at 
issue  and  all  of  its  domestic  and  foreign 
affiliates,  regardless  of  whether  the 
affiliates  are  organized  for  profit.  The 
exceptions  to  affiliation  coverage  set 
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forth  in  ^121.103(1))  are  in(:orj)()rated 
into  this  section  l)y  reterence.  SBA  will 
not  consi(l(!r  negative  control,  by  it.self, 
as  set  forth  in  §  121  .l()3(a)(3)  of  this  |)art 
to  cr(!ate  affiliation  under  this  s(!ction. 

In  (hiterinining  affiliation  under  this 
section,  ,SUA  will  consider  the  totality  of 
the  circuinstanc(!s  to  d(;termine  whether 
affiliation  exists,  even  though  no  singh; 
factor  may  he  sufficient  to  constitute 
affiliation. 

(h)  Affilidtion  basdd  on  owimrship. 

For  det(;rinining  affiliation  has(;d  on 
ownership: 

(1)  A  concern  is  an  affiliate  of  a 
person  (including  any  individual, 
concern  or  other  entity)  that  owns  or  has 
the  power  to  control  more  than  50 
percent  of  the  voting  ecpiity  of  the 
concern.  If  no  person  owns  or  has  the 
power  to  control  more  than  50  percent 
of  a  concern’s  voting  equity.  SBA  will 
d(!em  the  Chief  Executive  Officer  (CEO) 
or  President  of  the  concern  (or  other 
officers,  managing  memh(!r.s,  ])artners,  or 
directors  who  control  the  management 
of  the  concern)  to  he  in  control  of  the 
concern. 

(2)  If  any  two  or  more  persons 
(including  any  individual,  concern  or 
other  entity)  collectively  own  or  have 
the  power  to  control  more  than  50 
])erc(mt  of  tlu;  voting  ecpiity  of  two  {)r 
more  concerns  (the  “collective 
owners”),  then  there  is  affiliation 
hetween  such  concerns  and  htitween 
each  concern  and  each  collective  owner. 

(c)  Affilidtion  (nisin<^  nndoi  options, 
convortihld  secnritics.  and  dgroinnonts 
to  inorgd.  In  determining  size.  SBA 
considers  ojjtions,  convertihle 
securities,  and  agreements  to  merge 
(including  agreements  in  principle)  to 
have  a  present  effect  on  the  power  to 
control  a  concern.  SBA  treats  such 
options,  convertihle  securities,  and 
agreements  as  though  the  rights  granted 
have  been  exercised. 

(1)  Agreements  to  o|)en  or  continue 
negotiations  towards  the  ])ossil)ility  of  a 
merger  or  a  sale  of  stock  or  other  ecpnty 
at  some  later  date  are  not  considered 
“agreements  in  princi])le”  and  are  thus 
not  given  pnjscmt  effec:t. 

(2)  Options,  convertihle  securities, 
and  agreements  that  are  subject  to 
conditions  ])recedent  which  are 
incajjahle  of  fulfillment,  speculative, 
conjectural,  or  imenforc.eahle  under 
.state  or  Federal  law,  or  wluire  the 
probability  of  the  transaction  (or 
exerci.se  of  the  rights)  occurring  is 
shown  to  he  (ixtremely  nmiotc;,  are  not 
given  present  effect. 

(3)  An  individual,  concern  or  other 
entity  that  controls  one  or  more  other 
i:oncerns  cannot  use  o))tions, 
convertible  sec.urities,  or  agreements  to 
ajjj)ear  to  terminate  such  control  before 


actually  doing  so.  SBA  will  not  give 
present  effect  to  individuals’,  concerns’ 
or  other  (mtities’  ability  to  divest  all  or 
part  of  their  owmashij)  intere.st  in  order 
to  avoid  a  finding  of  affiliation. 

(d)  Affilidtion  Ixisod  on  common 
mdnogcnwnt.  Affiliation  exists  where 
the  (3’]()  or  Pnisident  of  a  concern  (or 
other  officers,  managing  memh(!r.s, 
])artn(as  or  directors  who  control  the 
management  of  the  concern)  also 
c;onlrols  the  management  of  one  or  more 
other  concerns.  Affiliation  also  arises 
where  a  single  person  or  entity  that 
controls  the  hoartl  of  dinjctors  of  one 
coivcern  also  controls  the  board  of 
directors  or  management  of  one  or  mon; 
other  concerns. 

(e)  Affilidtion  hosed  on  fronchise, 
license  and  simihir  ogreiements.  If  the 
a])plicant  is  a  franchisee,  licensee  or 
other  similar  entity,  the  provisions  of 
{?121.103(i)  a])i)l\c 

(0  Affiddvit  of  (ipplicont.  Each 
a])])licant  for  a  7(a)  loan  or  a  504  loan 
must  include  as  part  of  its  application 
for  financial  assistance  an  Affidavit  in 
which  it  discloses  all  owners  of  the 
applicant  and  their  percentage  of 
ownershij)  and  di.sclo.ses  any  affiliates 
as  determined  under  this  section.  'I’he 
Affidavit  must  be  executed  hv  the 
ap])licaut’s  (iEO  or  CMjuivalent. 

Dated:  l■'el)nlal•v  H).  2()i:5. 

Karen  G.  Mills, 

Adniinistnitor. 

II'K  Doc.  Filed  2-22-\:\-.  K:4.")  anil 

BILLING  CODE  8025-01-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FA A-201 3-01 45;  Directorate 
Identifier  2012-SW-059-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Agusta 
S.p.A.  and  Bell  Helicopter  Textron 
Helicopters 

AGENCY:  Federal  Aviation 
Administration  (h’AA),  DOT. 

ACTION:  Notice  of  pro])osed  rulemaking 
(NFRM). 

SUMMARY:  VVe  propose  to  adopt  a  new 
airworthiness  directive  (AD)  for  Agusta 
S.ji.A.  (Agusta)  Model  AB412  and 
AB412  EF,  ami  Bell  1  lelicopter  Textron 
(Bell)  Model  412,  41201-,  and  412EB 
helicopters  with  certain  DAR'F 
Aerospace  Ltd.  (Dart)  high  gear  aft 
crosstubes  (cros.stuhe)  installed.  'I’his 
j)roposed  AD  would  recpiire  adding  a 
life  limit  of  10. ()()()  landings  to  the 


cro.sstubc!  and  removing  from  service 
any  crosstuhes  with  more  than  10.000 
accumulatiul  lamlings.  This  |)ropo.sed 
AD  is  prompted  by  five  separate  reports 
of  crosstube  failures.  The  actions  in  this 
pro])osed  AD  are  intended  to  j)revent 
failure  of  the  crosstulie  and  .suhseciuent 
collap.se  of  the  landing  gear. 

DATES:  We  mu.st  nuieive  comments  on 
this  in'oposed  AD  by  April  20.  2013. 
ADDRESSES:  You  may  send  comments  hv 
any  of  the  following  methods: 

•  Federol  eHnlemoking  Docket:  do  to 
http://i\\\  \v.regn lot ions.gov.  Follow  the 
online  instructions  for  .sending  your 
comments  electronicallv. 

•  Fdx:  202-493-2251. 

•  Mdil:  Send  comments  to  tin;  IJ.S. 
Department  of  Transportation.  Docket 
Operations.  M-30,  We.st  Building 
Ground  Floor,  Room  W12-140,  1200 
New  Jer.sey  Avenue  SE.,  W^ashington, 

DC  20590-0001. 

•  Hand  Delivery:  Dediver  to  the; 

“Mail”  addre.ss  hetween  9  a.m.  and  5 
j).m.,  Mondav  through  Fridav.  except 
Federal  holidays. 

Examining  the  AD  Docket 

You  mav  examine  the  AD  doc:ket  on 
the  Internet  at  http:// 
www.regiddtions.gov  or  in  jjerson  at  the 
Docket  Oi)erations  Office  between  9 
a.m.  and  5  p.m..  Mondav  through 
Fridav.  except  Federal  holidays.  The  AD 
docket  contains  this  ])ropo.sed  AD.  the 
economic  evaluation,  anv  comments 
r(u:eived.  and  other  information.  The 
street  atldress  for  the  Docket  Ojjerations 
Office  (telephone  800-047-5527)  is  in 
the  ADDRESSES  .sec:tion.  Comments  will 
he  available  in  the  AD  docket  shortly 
after  recenjd. 

For  service  information  identified  in 
this  pro])o.sed  AD.  contact  Dart 
Aerospace  LTD..  1270  Aberdeen  St. 
Hawkeshurv.  ON.  KOA  1K7.  Canada: 
telej)hone:  1  013  032  5200:  Fax:  1  013 
032  5240:  or  at  www.ddrtdero.com.  You 
may  review  the  nderenced  serx  ice 
information  at  the  FAA.  Office  of  the 
Regional  Counsel.  Southwest  Region, 
2001  Meacham  Blvd.,  Room  003,  Fort 
Worth.  Texas  70137. 

FOR  FURTHER  INFORMATION  CONTACT: 
jeffnn'  Zimmer,  Airfranu!  Engimier.  New 
York  Aircraft  (Certification  Office, 
l-Cngine  and  Propeller  Directorate.  FAA. 
1000  Stewart  Ave.,  Suite  410,  Westhurv. 
New  York  11590;  telephone  (510)  228- 
73t)0:  email  jeffrev.7Ammer@fdd.g0v. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

We  invite  you  to  participate  in  this 
rulemaking  by  submitting  written 
comments,  data,  or  views.  We  also 
invite  comments  relating  to  the 
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(H;onoiiue.  enviromnental.  energy,  or 
federalism  impacts  that  might  result 
from  adopting  the  ])ro])osals  in  this 
document.  The  most  helpful  comnnmts 
nderence  a  sjjecafic  portion  of  the 
pro|)osal.  exj)lain  the  reason  for  any 
ixicommended  change,  and  include 
snpj)orting  data.  To  ensure  the  docket 
does  not  contain  dn|)licate  comments, 
commenters  should  send  only  one  copy 
of  written  comments,  or  if  comments  are 
filed  electronically,  commenters  should 
submit  only  one  time. 

We  will  file  in  the  docket  all 
comments  that  we  receiye.  as  well  as  a 
report  summarizing  each  snhstantiye 
public  contact  with  FAA  personnel 
concerning  this  ))ro]K).sed  rulemaking. 
Before  acting  on  this  pro])osal.  we  will 
consider  all  comments  we  receiye  on  or 
before  the  closing  date  for  comments. 

We  will  consider  comments  filed  after 
the  comment  period  has  closed  if  it  is 
|)ossil)le  to  do  so  without  incurring 
e.xj)ense  or  delay.  We  may  change  this 
proposal  in  light  of  the  comments  we 
receiye. 

Discussion 

Transport  (Canada  (TC).  which  is  the 
aviation  authority  for  ( Canada,  has 
issued  IX;  AD  No.  (]F-2()12— 14R1.  datcui 
May  2t)12  ((:i'-2()12-14Rl).  to  correct 
an  unsafe  condition  for  the  Dart  high 
g(!ar  aft  cro.sstuh(;  as.semhlv.  ])art  numher 
(IVN)  D412-()(i4-203.  a])proyed  umhu' 
'IX;  Supj)lemental  Type  (Xirtificate  (STC) 
SH(51-9.  FAA  STC  SR()12‘)«NY.  and 
Huroj)ean  Aviation  Safety  Agency 
(EASA)  STC  IM.R.S.()13()4.  and  installed 
on  Agusta  Model  AB412  and  AB412  EF 
and  Bell  Model  412.  412EF.  and  412CF 
helicoj)ters.  TC  advises  that  they  have 
receiv(!d  five  reports  of  these  cn)sstul)es 
failing.  According  to  TC.  based  on  the.se 
reports,  the  affected  crosstube  requires  a 
life  limitation  of  lO.OOO  landings.  As  a 
result.  TC  i.ssued  CF-2()12-14Rl.  which 
re(|uires  amending  the  instructions  for 
continuetl  airworthine.ss  (ICA)  to 
establish  the  new  life  limitation,  and 
nnnoving  from  .service  all  cros.stuhes 
with  more  than  1  ().()()()  landings. 

FAA’s  Determination 

rhe.se  helicopters  have  been  a|)])royed 
by  tin;  aviation  authority  of  (Canada  and 
are  apjjroviid  for  o|)eration  in  the  United 
States.  Pursuant  to  our  bilateral 
agreement  with  Canada.  TC.  its 
technical  representative,  has  notilliul  us 
of  the  unsafe  condition  de.scrilxjd  in  its 
AD.  We  are  |)roj)o.sing  this  AD  hecau.se 
we  (ivaluated  all  known  relevant 
information  and  determined  that  an 
im.safe  condition  is  likely  to  exist  or 
devcdop  on  other  products  of  the  same 
type  design. 


Related  Service  Inforinution 

We  nwiewcui  Dart  ICA  No.  ICA— 
D212-()()4.  Revision  8.  dated  October  20. 
2011.  which  contains  the  airworthiness 
limitations.  insp(!ction  nuiuirements. 
proj)er  ])lacards  and  markings,  and 
maintenance  procedurcjs  for  crosstuhe 
P/N  D21 2-004  and  D41 2-004.  Revision 
8  estal)lish(!s  a  life  limit  of  10.000 
landings  for  crosstuhe  P/N  D41 2-004- 
203. 

Proposed  AD  Re(|uirements 

'I’liis  proposed  AD  would  nujuire 
e.stahlishing  a  comj)onent  history  card 
for  each  cro.sstulx!.  P/N  D41 2-004-203: 
revising  the  airworthiness  limitations  of 
the  maintenance  manual  to  establish  a 
life  limit  of  10.000  landings  for  each 
cros.stuhe;  and  removing  from  stuvice 
any  crosstuhe  with  more  than  10.000 
landings. 

Costs  of  (Compliance 

W(!  (istimate  that  this  ])ropo.sed  AD 
would  affect  70  helico])ters  of  II.S. 
Registry.  Based  on  an  avtuage  labor  cost 
of  885  per  hour,  we  estimate  that 
operators  may  incur  the  following  co.sts 
in  order  to  comply  with  this  AD. 
Creating  a  component  history  card  and 
amending  the  ICA  would  rtHpiin;  about 
1  work-hour,  for  a  cost  |)er  helicopter  of 
$8.5  and  a  total  cost  to  U.S.  operators  of 
S(i.4()().  Replacing  a  cro.sstulx!  that  has 
exceeded  its  life-limit  would  nujuire 
about  ()  work-hours  and  nuiuired  j)arts 
would  cost  about  $10,351.  for  a  total 
cost  j)er  helicopter  of  $10,801. 

Authority  for  This  Rulemaking 

Title  40  of  the  United  States  Code 
specifies  the  FAA's  authority  to  issue 
rules  on  aviation  safety.  Subtitle  1. 
section  100.  describes  the  authority  of 
the  FAA  Administrator.  “Subtitle  VII: 
Aviation  Programs."  describes  in  more 
detail  the  sco|)e  of  the  Agency’s 
authority. 

We  are  i.ssuing  this  rulemaking  under 
the  authority  (hiscribed  in  “Subtitle  Vll. 
Part  A.  Suh])art  111.  Section  44701: 
C(!neral  re(iuirements.”  Under  that 
section.  Congress  charges  the  FAA  with 
promoting  sale  flight  of  civil  aircraft  in 
air  commerce!  by  pr(!.scril)ing  regulations 
for  jjractices.  methods,  and  procedunis 
the  Administrator  finds  necessary  for 
safety  in  air  commerci!.  This  regulation 
is  within  the  .scope!  e)f  that  authe)rity 
be!e;ause!  it  aelelre!s.se!s  an  un.safe  e:e)nelitie)n 
thiit  is  like!ly  te)  exist  eer  eleweleep  e)n 
l)re)elue:ts  ielemtifieel  in  this  redeanaking 
ae:tie)n. 

Reigulatory  Findings 

We  elete!rmine!el  that  this  ])re)pe)se!el  AD 
we)ulel  ne)t  have  feelenalism  imi)lie:ations 
unele!r  Exe!e:utive!  ()rele!r  13132.  This 


pre)pe)se!el  AD  we)idel  ne)t  have!  a 
substantial  elire!e:t  e!ffe!e:t  e)n  the  States.  e)n 
the  re!latie)nship  l)e!twe!e!n  the  natieenal 
Ce)ye!rnme!nt  emel  the!  State!s.  e)r  e)n  the 
elistrihutie)!!  e)f  pe)we!r  anel 
re!S|)e)nsihilitie!s  ameeng  the!  Viiriejus 
le!ye!l.s  e)f  ge)ye!rnment. 

Fe)r  the  re!ase)ns  elise:usse!el.  1  e;e!rtifv 
this  |)re)pe).se!el  re!gulalie)n: 

1.  Is  ne)t  a  “signifie;ant  re!gulate)rv 
ae:tie)n”  unele!!'  Exe!e;utiye!  Oreler  128()(): 

2.  Is  ne)t  ii  “signifie:;!!!!  ride!"  uneler  the! 
DO'r  Reigulateirv  Pe)lie:ie!S  anel  Pre)e:e!elure!s 
(44  FR  11034.  Fe!hrnarv  20.  1070): 

3.  Will  ne)t  affe!e:t  intrastate  aviatiein  in 
Alaska  to  the  extemt  that  it  justifieis 
making  a  reegulatory  elistinctiein:  anel 

4.  Will  ne)t  have  a  signifie;ant 
exiemeimic  impae:t.  jiositive  eir  ne!gatiye. 
em  a  substantial  numher  of  small  entities 
uneler  the!  criter  ia  e)f  the  Re!gulate)ry 
Flexibility  Ae:t. 

We  pre!pare!el  an  e!e:e)ne)mic  evaluatiein 
e)f  the  e!stimate!el  e;e)sts  to  e:e)m])ly  with 
this  pre)])e)se!el  AD  anel  ])lae:e!el  it  in  the 
AD  ele)e;ke!t. 

hist  of  Subjects  in  14  CFR  Part  30 

Air  transpeirtatiem.  Aire:!,!!!.  Avicitiein 
safe!ty.  lne:e)rpe)ratie)n  by  re!ie!re!ne:e!. 
Salety. 

The  Proposed  Amendment 

Ae;e;e)reliugly.  uneler  the  aulheiritv 
ele!le!gate!el  te)  me  by  the!  Aelndnistr<ite)r. 
the!  FAA  pre)pe).se!S  te)  amenel  14  CT’R  part 
3?)  as  fe)llows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  anthe)rity  e;itatie)n  fe)r])art  30 
e;ontinnes  to  reael  as  follows: 

Aiilliority:  40  U.S.C.  l()(i(g).  401  i:t.  44701. 
§39.13  [Amended] 

■  2.  The  FAA  ame!nels  §  30.1 3  by  aeleling 
the  feillowing  nenv  airweirthiness 
elire!e:tiye!  (AD): 

Ageistei  S.P.A.  anel  Bell  ne!lie:e)pte!r  Texlre))) 
n)!lie:e>|)t)!i's:  DeeTot  No.  l''AA-2012- 
*****;  l)iri!e:l()!iite!  Idcnlilior  2012-S\V- 
0.50-Al). 

(a)  A|)|)lie:al)ility 

lliis  AD  a|)i)li(!S  to  Agusta  S.]).A.  Mo(l(!l 
A8412  anel  A8412  El’  l)e)lii:oi)l(!is  eiiul  Boll 
1  l(:lii:o|)t(!i'  Teixti'oi)  Modei]  41  2.  41  2(;i’'.  anel 
412E1’  l)i!lie:o])ti)rs  with  a  DART  Ai!ros|)ii(:(! 
I.tel.  high  glia)-  alt  oosstulei!  (e:i-osstid)(i).  peirt- 
nmnhe!!' (I’/N)  1)41 2-()(i4-20:i  installod  unelor 
Su])i)h!n)i!nliil  Type  (a!rtilii:al()  SR0129HNY. 
e:i!rlilie:al(!il  in  eniy  i:ale)goi  v. 

(h)  Unsafe  Ueenelitieni 

This  Al)  deilinos  the  unsafe!  e:e)nditie)n  its 
liiilni’i!  e)f  ii  ci'osstnhe.  \vhie;h  conhl  I’esidt  in 
e:e)lliipse  of  the  hineling  ge:iir. 
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(i:)  R«si!rv«!tl 
(d)  Ooinpliaiici! 

Yon  an;  |■(!S))onsil)l(!  tor  iiorlbriniii”  luicli 
action  |•(!(llliI'(^(l  t)y  this  At)  williin  Itu; 
s|)(;(:iti(Ml  (:oin|)lianc(;  liiiK!  iinl(;ss  it  lias 
already  liooii  acconiplislied  jirior  to  tlial  tiiiio. 

(o)  Ki!(|iiii'<;(l  Actions 
Williiii  SO  (lays: 

(1)  (iroato  a  component  liistorv  card  or 
(Hpiivident  record  tor  eacli  crosstnhe. 
Oelerinine  tlie  ninnlier  ol  landings  on  eacli 
crosstidie  and  enter  it  on  tlie  component 
liistorv  card  or  etpiivalent  record.  IT  the 
nnmher  or  landiiif’s  is  nnkmnvn.  calculate  10 
landings  |)er  lliglit  lionr. 

(2)  Revise  the  Airworthiness  Limitations 
section  ol  the  maintenance  mamial  to  rellect 
lliat  crosstntie,  IVN  0412-()04-20S.  has  a 
retirement  life  of  lO.OttO  landings. 

(3)  Remove  from  service  any  crosstntie 
witli  a  miinher  of  landings  ecpial  to  or  greater 
than  1 0.000. 

(f)  Allernalivi;  Metliods  of  Chimpliance 
(AMOCs) 

(1)  'file  Manager,  New  York  Aircraft 
(Certification  Otiice,  I'  AA.  may  ap]irove 
AMOCCs  lor  this  AID.  .Send  vonr  pr(i|)osal  to: 
A'f’l’N:  I’rogram  Manager,  (Continning 
Operational  .Safetv.  lAXA.  New  York  A(C(D, 
KiOO  .Stewart  /Xve..  suite  410.  \X'esthnr\’,  New 
York  II.'jOO:  teleiihone  (.'ilO)  228-7300;  fax 
(.310)  704-.3.331. 

(2)  for  o)ieral ions  conducted  under  a  14 
(CLR  part  110  ojierating  cert ilicate  or  under 
14  (C1''R  jiart  01.  snh|)art  K.  we  suggest  that 
yon  iiolify  your  principal  inspector,  or 
lacking  a  ]}rinci])al  insjieclor.  the  manager  ol 
tlie  local  flight  standards  district  office  or 
certificate  holding  district  office  hefore 
ojierating  any  aircraft  conijilying  with  this 
At)  Ihrongh  an  AMOd. 

(g)  Additional  Information 

(1)  'file  snhject  of  this  At)  is  addressed  in 
'l'ran.s|)orl  (Canada  AD  No.  (CF-201 2-14R1 . 
dated  May  0.  2012. 

(h)  Suhject 

joint  Aircraft  .Service  (Comjionent  ()A.S(C) 
(Code:  3213;  Main  Landing  Clear  .Strnt/Axle/ 
'I'rnck. 

Issued  in  Fort  XX'orth.  'I’exas.  on  Fehrnary 
18.  2013. 

Kim  Smith, 

Mdiidgar.  liolorcrdfl  Diwctovdld.  Aircrafl 
(jdrli ficdtion  Sarvicd. 

|1'K  Dec.  2013-04223  Filed  2-22-13;  H:4."i  iini| 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  FAA-2013-0159;  Directorate 
Identifier  2012-SW-010-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Robinson 
Helicopter  Company 

agency:  Fodoral  Aviation 
Adinini.stnilioii  (FAA),  D()3’. 

ACTION:  Notice  of  pnipo.sod  nilianaking 
(NPRM). 

SUMMARY:  Wo  jiropo.so  to  .sujior.sodo  an 
oxi.sting  airworthino.s.s  diroclive  (AID)  for 
Rohin.son  Holicoptor  Comjianv 
(Roliinson)  Model  R22.  R22  Alpha.  R22 
Beta,  R22  Mariner,  R44,  and  R44  II 
helicopters  with  certain  main  rotor 
blades  (blade)  instidled.  The  existing  AD 
currently  retjuires  insjiecting  each  blade 
at  the  skin-to-sjiar  line  for  dehonding, 
corrosion,  a  sejiiiration,  a  gap,  or  a  dent 
and  replacing  iiny  damaged  hhide  with 
<111  airworthy  hhide.  .Since  we  issued  that 
AD,  a  terminating  iiction  for  the 
insjiection  retinirements  of  that  AD  hiis 
been  developed.  The  projiosed  actions 
are  intended  to  detect  dehonding  of  the 
hhide  skin,  which  could  result  in  blade 
failure  and  snhsetinent  loss  of  control  of 
the  helico|)ter.  and  to  correct  the  nnsiife 
condition  by  rejihicing  the  main  rotor 
hhides  with  new  blades  that  do  not 
retjiiire  the  AD  inspection. 

DATES:  We  must  receive  coinimmts  on 
this  projiosed  AD  by  April  2(i.  2013. 
ADDRESSES:  Yon  may  .send  t:ommenls  by 
any  of  the  following  methods: 

•  Fadaral  dIhilHiiKtking  Docket:  (Jo  to 
http://\v\\’\v.regiil(it ions. gov.  Follow  the 
online  instructions  for  sending  yonr 
comments  elect ronicallv. 

•  Fa.\:  202-403-2251. 

•  Mail:  .Send  comments  to  the  IJ.S. 
Department  of  Transportation.  Docket 
(Dperations,  M-30,  Whist  Building 
(Ironnd  Floor,  Room  Wl  2-140,  1200 
New  jersey  Avenue  SE.,  W'ashington, 

DC  20500-0001. 

•  Hand  Dcliverv:  Deliver  to  the 
"Mail”  address  between  0  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Imderal  holidavs. 

Examining  the  AD  Docket 

Yon  mav  examine  the  AD  docket  on 
the  Internet  at  http:// 

WW  W’. ivgnlations.gov  or  m  person  at  the 
Docket  Operations  Office  between  0 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  3'he  AD 
docket  contains  this  proposed  AD,  the 
economic  evaluation,  anv  comments 


received  and  other  information.  I'lie 
.street  address  for  the  Docket  Operations 
Office  (telephone  H()()-(i47-5527)  is  in 
the  ADDRESSES  section.  Comments  will 
be  available  in  the  AD  docket  shortlv 
after  receipt. 

For  service  information  identified  in 
this  jiroposed  AD.  contact  Robinson 
Helicojiter  Comjianv,  2901  Airjiort 
Drive.  Torrance.  CA  9()5()5;  telejihone 
(310)  539-0.5()«;  fax  (310)  539-5198;  or 
at  littp://www  .rol)insonhcli.coni/ 
sciwlili.lUin.  You  mav  review  a  cojiv  of 
.service  information  at  the  FAA,  Office 
of  the  Regional  Counsel,  .Southwest 
Region.  2001  Meacham  Blvd.,  Room 
003,  Fort  Whirth,  Texas  70137. 

FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Cnerin.  Aviation  .Safety  Engineer.  Los 
Angeles  Aircraft  Certification  Office. 
Transjiort  Airjilane  Directorate,  FAA, 
3900  Faramonnt  Blvd.,  Lakewood,  CA 
90712;  telejihone  (502)  027-5232;  email 
fivd.giwvin@faa.gov. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

\\h;  invite  you  to  jiartieijiate  in  this 
rulemaking  by  submitting  written 
comments,  data,  or  views.  \\h;  also 
invite  comments  relating  to  the 
economic,  environmental,  energy,  or 
federalism  inijiacts  that  might  result 
from  adojiting  the  jnojiosal.s  in  this 
document.  The  most  heljifnl  comments 
reference  a  sjiecific  jiortion  of  the 
jirojio.sal.  exjilain  the  reason  for  any 
recommended  change,  and  include 
sn])j)orting  data.  To  ensure  the  docket 
does  not  contain  diijilicate  comments, 
commenters  should  send  only  one  cojiy 
of  written  comments,  or  if  comments  are 
filed  electronically,  commenters  should 
submit  only  one  time. 

W^e  will  file  in  the  docket  all 
comments  that  we  receive,  as  well  as  a 
rejiort  snmmarizing  each  substantive 
jnihlic  contact  with  FAA  jiersonnel 
concerning  this  jirojiosed  rulemaking. 
Before  acting  on  this  jirojiosal,  we  will 
consider  all  comments  we  receive  on  or 
hefore  the  closing  date  for  comments. 

\\h;  will  consider  comments  filed  after 
the  comment  jieriod  has  closed  if  it  is 
jiossihle  to  do  so  without  incurring 
exjjense  or  delay.  \\h;  may  change  this 
|)ro])o.sal  in  light  of  the  comments  we 
receive. 

Discussion 

On  )nne  2,  2011.  we  issued  AD  2011- 
12-10,  amendment  39-10717  (70  FR 
35330,  Inne  17.  2011)  (AD  2011-12-10) 
for  Robinson  Model  R22.  R22A.  R22 
Beta,  and  R22  Mariner  helicojiters.  with 
a  blade,  jiart  nnmher  (P/N)  AOlO-4:  and 
Model  R44  and  R44  11  helicojiters,  with 
a  blade,  P/N  O01(i-2  or  0010-5.  W'e 
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cornuled  a  tyjjographical  (iiror  in  AD 
2011-12-10  on  Marcli  .1.  2012  (77  FR 
12001).  AD  2011-12-10  retjuires  a  pilot 
(:h(!(:k  ol  the  blade  skin-to-spar  joint  ariui 
lor  any  bare  metal  iHildre  the  lirst  flight 
of  ciacb  (lay.  That  AD  akso  nMjniriJS. 
within  10  hours  tim(!-in-ser\  icc;  (TIS), 
and  thereaftcM' at  100-honr  ThS  intervals 
or  at  (tach  annual  ins|)(H:tion.  or  if  any 
ban;  metal  is  found  during  the  pilot 
check,  insjxicting  (!ach  blade  for 
corrosion,  separation,  a  gap.  or  a  dent  by 
following  certain  proc(!dnr(!S  in 
Robinson  R22  .Service  Hulhdin  .S13-103, 
dated  April  30,  2010.  for  Model  R22 
s(!ri(!s  helicopters  or  Robinson  R44 
.S(!rvic(!  Hidh4in  .SB-72,  dated  Ai)ril  30. 
2010.  for  Mod(d  R44  series  helico])ters. 
That  AD  akso  nujuinis  refinishing  any 
hare  metal  Ixdore  fnrth(;r  flight  and 
re])lacing  any  damaged  blade  with  an 
airworthv  blade. 

AD  2011-12-10  sui)(!rsed(!d  AD  2007- 
20-12.  Amendment  30-1  .'131 4  (73  FR 
307.  lanuarv  3.  2008)  (AD  2007-20-12) 
which  r(U|nin!s  a  omi-time  visual 
inspciction  for  skin  separation  along  the 
leading  edge  of  the  blade  skin  aft  of  tin; 
skin-to-spar  bond  line  on  tin;  lowin' 
.surface  of  (;ach  hladc;  and  in  the  tip  ca]) 
anni.  AD  2007-20-12  also  re(|uires  a 
“ta|)  tcist”  for  det(!cting  a  sciparation  or 
void  in  both  bonded  areas.  re))ainting 
any  expo.scnl  area  of  the  blades,  and 
r(;|)lacing  anv  blade  if  .s(;paration  or  a 
void  occurs.  That  AD  was  i)rom])ted  by 
11  riiporls  of  blade  d(4)ond.  soim; 
occurring  in  (light  and  .soiik!  found 
during  routim;  maint(;nance. 

Actions  Since  Existing  AD  Was  Issued 

.Since  W(!  i.ssued  AD  201 1-12-10. 
Robinson  has  dev(;lo])ed  replacenunil 
hlad(!s  on  both  the  R22  and  R44 
helicopters,  and  we  have  (hdermimnl 
that  rejjlacing  P/N  AOlO-2  and  -4 
blades  with  P/N  A010-0  blades  for  tin; 
Model  R22  helico|3t(!r  and  P/N  Q)10-2 
and  -5  blades  with  IVN  COlO-7  hladcis 
for  the  Model  R44  helico|)ter  will 
constitute  terminating  action  for  all 
nuiuirements  of  that  AD.  We  have  also 
d(!t(>rmined  that  it  is  in  the  interest  of 
sah'ty  that  all  hhuhis  an;  replaced  within 

years,  'flu;  actions  of  this  AD  are 
intend(;d  to  det(;ct  d(;l)onding  or  a  void 
in  tin;  blade,  which  coidd  l(;ad  to  failun; 
of  the  blade  and  suh.secjuent  loss  of 
control  of  tin;  helicopter.  Th(;se  actions 
will  akso  correct  the  unsafe  condition  hv 
rej)lacing  the  main  rotor  l)lad(;s  with 
new  blades  that  do  not  r(;(iuire  the  AD 
in.s|)(;ction. 

Akso.  since;  issuing  AD  2011-12-10. 
w(;  have  n;ceived  comnu;nt.s  from  13 
comment(;rs  and  have;  given  due 
consid(;ration  to  (;ach  one.  We  have 
identified  sev(;n  nnieiue  issiu;s  and 
addr(;.ss(;d  tho.se  issu{;s  as  follows: 


Thr(;e  comm(;nt(;rs  stated  that  making 
a  logbook  (;ntrv  each  dav  showing  the 
AD  check  for  ])aint  is  nmu;cessary  and 
hurd(;nsom(;.  'flu;  comm(;nt(;rs  also 
stat(;d  it  is  the  saim;  importance  as  other 
pr(;-night  checks  that  an;  not 
docnm(;nt(;d.  One  comm(;nt(;r  .sugg(;sted 
r(;placing  the  daily  clu;ck  and  logbook 
entry  with  a  i)r(;-fiight  ch(;ck  and  no 
logbook  entry.  One  connnent(;r  stat(;d 
that  "we  n(;(;d  to  trust  tin;  pilots  and 
maintenance  peo])le  to  do  their  jobs  and 
not  add  to  this  burden  of  it  looks  good 
on  paper  world."  We  do  not  agn;e.  FAA 
])olicy  n;(]uires  a  logbook  entry  for 
ch(;cks  p(;rformed  ])nrsnant  to  tin; 
dir(;ctions  of  an  AD. 

Four  commenters  stated  it  is  not 
nec(;ssary  to  shorten  the  retir(;ment  life 
of  main  rotor  blades  by  AD.  'rh(;y  stat(;d 
the  cost  is  high  compan;d  to  the  safetv 
benefit,  it  could  put  small  operators  out 
of  husiiK.'ss.  and  the  ])rol)lem  is  caused 
by  poor  insp(;ction  practic(;.s.  Om; 
commenter  addi;d  that  routine 
insi)(;ctions  are  ]K;rform(;d  l)(;fore  flight 
ami  if  any  def(;cts  w(;r(;  discov(;r(;d  that 
op(;rator  would  1)(;  awan;  of  it  and  not 
attianpt  flight  until  r(;])airs  w(;r(;  made. 

If  o])erat(;d  in  an  environnu;nt  wh(;r(; 
none  of  tin;  causal  factors  exist,  reliance 
on  continued  ins])(;ctions  is  an  ad(;(inate 
and  appro])riat(;  long  term  .solution  to 
blade  replac(;m(;nt.  \V(;  do  not  agr(;(;.  AD 
2011-12-10  do(;s  not  d(;cr(;as(;  tin; 
r(;tir(;m(;nt  lib;  of  tlu;  aff(;ct(;d  hlad(;s. 
While  this  pro])o.s(;d  AD  snp(;r,sedure 
would  r(;(inire  blade  life  reduction  and 
r(;placement.  w(;  an;  i)roviding  for 
l)nhlic  comm(;nt  ])rior  to  adoption  of  tin; 
proposed  AD. 

'rnr(;e  commenters  expr(;s.s(;d  concern 
that  tin;  cost  (;stimates  for  older  R44 
Astro  model  helicopters  is  inaccurate,  as 
th(;se  models  must  Ik;  refitted  with 
hydraulic  a.ssist(;d  controls  before  the 
new  aluminum  l)lad(;s  can  he  ojK;rated. 
Tlu;y  further  .stated  that  this 
modification  can  only  he;  performed  at 
the  Rohin.son  factory  and  tlu;  cost  for 
.ship])ing  and  overhaid  is  high.  Tlrny 
(juestion  who  will  pav  for  the  loss  of 
income  and  state  that  mandating 
r(;plac(;ment  of  the  -.'i  blade  would  have 
the  unintend(;d  con.s(;(iuence  of 
immediat(;ly  grounding  and  placing  an 
entin;  class  of  safe  machin(;s  l)(;vond 
(;conomical  r(;|)air.  Om;  of  th(;s(; 
commenters  stat(;d  that  r(;placing  tin; 
l)lad(;s  on  his  R44  has  h(;(;n  "financially 
d(;va.stating”  dm;  to  both  r(;placement 
costs  and  his  loss  of  r(;v(;nne,  and 
heli(;v(;.s  Rohin.son  should  lx;  r(;si)onsil)le 
for  tlu;.s(;  costs,  not  own(;r.s. 

We  do  not  agr(;e.  W'v.  are  aware;  that 
the  r(;j)lac(;nu;nt  hhuh.'s  for  tin;  R44 
Astro  are  not  comi)atihle  with  a 
helicopt(;r  without  hydraulic  assisted 
controls,  hut  we  di.sagr(;(;  that  the  R44 


Astro  will  1)(;  beyond  (;conomical  r(;pair 
as  many  R44  Astros  have  he(;n  r(;fitted 
with  hydraulics,  and  conv(;r.sion.s  occur 
oft(;n.  AD  2011-12-10  (;.stimated  costs 
for  r(;j)lacing  one  blade  if  dehonding 
was  pres(;nt,  and  did  not  address  any 
costs  to  modify  the  h(;lico])ter  to  acc(;i)t 
tin;  m;w  part-mnnh(;r(;d  hladi;s 
manufactured  by  Rohin.son.  The  FAA 
do(;.s  not  concur  with  the  comm(;nt(;r’s 
r(;(im;st  that  the  FAA  reciuin;  the 
manufacturer  to  cover  the  co.st  of 
r(;placing  the  hlad(;.s.  The  FAA 
recognizes  that  the  gen(;ral  obligation  of 
the;  operator  to  maintain  aircraft  in  an 
airworthy  condition  is  vital,  hut 
.sometimes  expensive.  The  FAA 
considers  that,  in  tin;  inti;r(;.st  of 
maintaining  safe  aircraft,  ])rudent 
operators  woidd  accomplish  the 
re(jnir(;d  actions  even  if  they  wen;  not 
r(;(iuiri;d  to  do  so  by  the  AD.  Mow(;ver, 
the  manufacturer,  not  the  FAA. 
d(;t(;rmin(;.s  if  the  manufacturer  will 
cover  the  cost  of  implementing  a 
])arlicular  action,  'kherefore.  no  change 
in  this  r(;gard  is  necessary. 

Om;  comment(;r  r(;(]m;.sted  the 
iimm;diat(;  adoption  of  an  airworthim;.s.s 
dir(;ctive  recpiiring  r(;])lac(;m(;nt  of  the 
main  rotor  blades,  and  (;x])res.sed 
concern  that  tin;  lv\A  was  giving  mon; 
consideration  to  any  financial  im])act  on 
Robinson  than  to  the  risk  to  the  flying 
public.  We  do  not  agr(;(;  that 
iimm;diately  r(;(iuiring  r(;placement  of 
the  l)lad(;.s  is  n(;ces.sarv,  as  we  have; 
det(;rmin(;d  that  ])roper  in.s])(;ction  is 
ad(;{iuat(;  to  prot(;ct  the  safety  of  the  fleet 
for  the  short  term.  This  pro]K),s{;d  AD  to 
t(;rminat(;  the  in.sj)(;ction.s  by  mandating 
blade  replacement  after  five  V(;ars  is 
intended  to  allow  time  for  blade 
mannfactnn;.  distribution,  and 
installation  without  causing  undue 
hankship  to  operations,  and  to  |)rot(;ct 
the  long  t(;rm  safety  of  the  ll(;(;t. 

One  connnent(;r  stated  that  the 
current  method  of  detecting  the 
dehonding  issue  is  acceptal)h;  )jrovid(;d 
the  inspection  is  p(;rformed  pro])erlv 
and  repainted  when  nec(;ssarv  to 
prevcait  the  bonding  from  being  (;xposed 
to  the  elements.  This  comment(;r 
di.sagr(;(;d  that  the  problem  is  not  a 
mannfactnring  prol)l(;m  and  (;xpr(;ssed 
conc(;rn  that  the  variance  in  design  of 
the  hlad(;s  is  contributing  to  the 
situation,  'flu;  connn(;nter  (luestioned 
whether  oth(;r  manufacturers  an;  having 
similar  issues  and  whether  the  new  -7 
r(;placement  l)lad(;s  are  i)roduced  under 
a  different  manufacturing  ])roc(;.s.s  to 
(;nsure  tin;  current  problem  will  he 
(;liminated.  'I’Ik;  F’AA  disagrees  that  the 
cause  of  the  dehond  is  a  failure  of  the 
manufacturing  proc(;.ss.  The  d(;honding 
is  being  caused  by  tin;  basic  blade 
design,  which  allows  erosion  of  the 
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bond  liiK!  if  hdt  unjjrotected  in  an 
erosive  environment.  The  replaccmumt 
l)la(le.s  \v(!re  redesigned  using  l)est 
])ra(:ti(:(!.s,  engineering  int(!gi  ily,  and 
lieightened  oversight.  While  we  heli(;v(! 
the  redesigned  l)lades  will  correct  the 
nnsale  condition,  th.e  FAA  cannot 
guarantee;  anv  d(;sign  change  will  not,  in 
the  Intnre.  develop  a  prohl(;m  that 
re(|nire.s  corr(;ction. 

Oik;  connnent(;r  noted  that  a  pr(;vious 
Oivil  Aviation  Salety  Authority  (OASA) 
AI)  r(;(inir(;d  a  detailed  inspectiejii  to 
eleterinine  blade;  airwe)rthine;.s.s  she)idel 
any  e;xpe).se;el  hlaele;  skin  aft  e)f  the  skin- 
te)-spar  heenel  line;  he;  founel,  anel  that  AD 
2011-12-10  only  re;quire;s  refinishing 
the;  blade  should  the;  be)nel  line  he;  founel 
te)  he;  e;xpe).seel.  witheeut  further 
inspeelion.  The;  FAA  agre;e;.s.  Due;  to  a 
typeegraphical  error  in  the  AD.  the 
re;eiuire;inent  te;  skip  further  inspeelion 
prieer  te;  refinishing  was  e;ause;el  by  an 
ine:e)rre;e:t  refe;rence  te;  the;  refinishing 
ixiragniph  in.ste;ael  e)f  the;  in.si)e;e:tie)n 
paragra])h.  A  revisiem  te;  AD  2011-12- 
10,  Ainenehne;nt  30-10717  (77  FR 
12001,  Mareih  .5,  2012)  was  issue;el  e)n 
January  3,  2012,  so  that  the;  AD  langiuige 
ne)w  re;fe;rs  to  the;  e:orre;e:t  paragraph. 

FAA’s  Determination 

We  iire  ])re)pe)sing  this  AD  he;e:;iuse;  we; 
e;valu:ite;el  ;;11  the;  re;le;vaut  infe)rnicitie)n 
anel  elete;riuine;el  the;  unsafe  e:e)nelitie)n 
ele;se;rihe;el  ])revie)usly  is  likely  te;  e;xist  e)r 
develeep  in  e)the;r  ])re)elue:ts  e)f  these;  same 
type;  ele;signs. 

Related  Service  Information 

We;  have;  re;vie;we;el  the  following 
Reibinson  servie:e  infeermation: 

•  be;tte;r  titl(;d  “Aelelitiemal 
Information  Re;gareling  Main  Rotor  Blaele 
Skin  De;he)neling,”  elated  May  2.5.  2007, 
eliseaissing  blade;  skin  de;be)neling; 

•  Re)te)re:raft  Flight  Manual  (RFM) 
e:hang(;s  to  the  Normal  Proe;e;elures 
Se;ction  4  and  Syste;ms  Dese;ri})tion 
Se;e;tion  7,  reviseel  April  20,  2007.  for 
each  api)lie:able  model  he;lie:opt(;r 
e:e)ntaining  a  “e:autie)n”  about  skin-te)- 
spar  bonel  line  ereesion: 

•  One  Servieie  Le;tt(;r  with  twe; 
elifferent  Nos.:  R22  SL-50H  anel  R44  SL- 
32H,  be)th  re;vise;el  Ajnil  30.  2010, 
sj)e;e:ifying  pre)])e;r  ins])e;e:lie)n  cinel 
pre)te;e:tie)n  (refinishing)  eef  heendeel  are;<is; 
(incl 

•  Se;rvie:e;  Bid  let  ins  SB-103  lor  the 
Meielel  R22  anel  SB-72  feir  the;  Meielel 
R44,  both  elateil  A])ril  30.  2010, 
spe;cifying  proper  insj)e;ctie)n  ;mel 
pre)tee:tie)n  (refinishing)  of  beineleel  areas 
feir  certain  aff(;cteel  blaele;s. 

•  R44  Servie;e  Letter  SL-37,  eleiteel 
June  18,  2010,  spe;cifving  the  re;eiuireel 
moelifie:atie)ns  feira  e;arhure;te;el  R-44  to 
install  P/N  ('010-7  blaeles. 


Proposed  AD  Re(|uirements 

This  ])re)|)e)se;el  AD  weiulel  retain  the; 
pile)t  che;e;k.  re;i:urring  ins])e;e:tion,  anel 
hlaele;  re;finishing  re;eiuire;me;nts  eif  AD 
2011-12-10.  The;  pilot  e:he;e:k  mav  be; 
pe;rie)rme;el  by  an  e)wne;r/e)])e;r;itor  (pileit) 
holeling  at  le;;i.st  ;i  |)riv<ite;  pile)t  e:e;rtifie:ate; 
;mel  must  e;nte;r  ce)mpli;me:e  intei  the; 
iure;riift  mainte;n;me:e;  re;e;e)rel.s  in 
iie:e;orelcme:e;  with  14  Of'R  43.11  :mel 
‘)1 .41 7(a)(2)(v).  This  authoriziition  is  an 
e;xe:e;ption  te;  eiur  stanehirel  maintenane;e; 
re;gulatie)ns. 

'I’liis  pre)pe).se;d  AD  woulel  aelil  a 
re;e]uire;ment,  within  five  ye;ars  eif  the; 
effe;e;tive  elate,  tei  re;])lai:e;  heith  miiin  reiteir 
blaele;.s  with  the  new  part-numhered 
aluminum  blades.  Replacing  the  blaeles 
with  the;  new  part-numbered  blade;s 
woulel  constitute  terminating  ae:tion  of 
the  ree:urring  ins])e;e:tiem  re;e|uire;ment.s. 

(]osts  of  (Compliance 

We;  e;.stiniate;  that  this  pro])e)se;el  AD 
wemld  affee:t  1.200  Moelel  R22 
he;lie:e)])te;r.s  anel  1.353  Meielel  R44 
helie;e)pt(;r,s,  for  a  teital  eif  2,043 
he;lie:o|)te;rs  e)f  IJ.S.  Re;gistry.  We;  estimeite 
that  e)])e;rator.s  may  ine;nr  tlie  iblleiwing 
i:e).sts  in  orele;r  to  e;omply  with  this  AD: 

•  Time;  te;  pe;rfe)rm  the  before;  flight 
e:he;e:k  e;ai:h  ehiv  is  ne;gligihle;. 

•  In.s])e;cting  heith  l)hiele;s  will  re;e]uire; 
iiheiut  thre;e;  weak  heiurs  eit  an  average; 
laheir  reite  eif  S85  pe;r  henir,  feir  ii  teital 
e:e).st  per  he;lice)])te;r  eif  S255  emel  a  teital 
e:e)st  te)  the;  U.S.  e)pe;rcitor  fli;et  e)f 
,$()73.005. 

•  Ke;plai:ing  both  hlaeli;s  on  a  Meeelel 
R22  he;lico|)te;r  will  re;(]uire;  ahe)ut  20 
work  heeurs  at  an  ave;r<ige;  leihor  nite;  e)f 
S85  ])e;r  heeur  anel  re;eiuire;el  parts  will 
ce).st  820,808.  feer  a  total  ceest  j)e;r 
helicopte;r  of  831,508  and  a  total  e;ost  to 
the  II. S.  R22  e)perator  ile;et  of 
840,045.320  over  a  5-year  perioel. 

•  Re;j)lae:ing  beeth  blaeli;.s  on  a  Meedel 
R44  helicopteir  with  hydnmlically 
hoo,ste;el  Bight  controls  installed 
(appre)ximately  1053  helie;opter.s)  will 
ri;ciuire  ahe)ul  20  work  heeurs  at  :m 
ave;rage  labeer  rate;  of  .885  per  heeur  anel 
re;e]uireel  jjarts  will  e:ost  .843.783,  fe)r  a 
total  e:o,st  pe;r  he;lie;e)pte;r  of  .845,483  and 
a  total  e:e).st  te)  the;  II..S.  R44  o])erator  fle;et 
e)f  .847.803.5t)‘)  ove;r  <i  5-ve;ar  j)e;rie)el. 

•  Ke;i)lacing  heeth  blaeles  een  a  Moelel 
R44  he;lie:opte;r  witheeut  hyelraulie:ally 
he)e)ste;el  flight  e:e)ntre)l.s  instalh;el 
(a])])re)ximately  300  he;lie:e)pte;rs)  will 
re;e|uire;  meeelifving  the;  aire:raft  with 
hyelnmlic  fliglit  e:e)ntre)l.s.  whie:h  will 
e:e).st  a  flat  nite  (parts  anel  l;)he)r)  e)f 
.840,000,  whie;h  inchiele;s  the;  P/N  (lOlO- 
7  hl:iele;.s,  and  installing  the  re;(juireel 
airframe  j)re)vi.sie)ns  will  re;eiuire;  about 
13  we)rk-he)urs,  at  iin  iiverage  hiheer  rate 
of  .885  per  hour,  and  re;epnreel  parts  will 


e:ost  .828,199.  for  a  te)tal  co.st  per 
he;lice)pter  of  .8112.247.  and  a  e:e)st  te) 

II..S.  e)pe;rate)r.s  e)f  .833.074.100  e)ver  a  5- 
ye;ar  ])e;rie)el. 

Authority  for  This  Rulemaking 

Title;  49  e)f  the;  llniteel  .States  (leeele 
spe;e:ifie;.s  the;  FAA's  eiutheeritv  te)  issue 
rule;s  e)n  aviatie)u  safety.  .Subtitle  I, 
se;e:tie)n  100,  ele;.scrihe;.s  the  authe)ritv  e)f 
the;  FAA  Aehnini.strate)r.  “.Subtitle  VII: 
Aviiitie)!)  Pre)grams,”  ele;se;rihe;s  in  meere; 
eletail  the;  se;e)pe  e)f  the  Agene;v'.s 
autheerity. 

We  are;  issuing  this  rulemaking  uneler 
the  authe)rity  described  in  “.Subtitle;  VII, 
Part  A.  .Suhpart  111.  .See:tion  44701: 
(K;neral  r(;eiuirements.”  llnile;r  that 
see:tion.  Congress  chargt;.s  the;  FAA  with 
jiromoting  .safe  Bight  e)f  e;ivil  aircraft  in 
air  e:ommerce  by  pre.se;ril)ing  reigulations 
for  practie;es,  methoels,  anel  pre)e;edure;.s 
the;  Aelministrateer  finels  nee:e;.s.sarv  for 
.safety  in  air  e:e)mme;re;e.  This  re;gulation 
is  within  the  .scoj)e  e)f  that  authority 
he;e:au.se  it  aelelre;sse;s  em  unseife  conelitieen 
that  is  likelv  te;  e;xi,st  e)r  ele;vele)p  on 
l)re)elui:t.s  identifieel  in  this  rulemaking 
<K:tie)n. 

Regulatory  Findings 

We;  ele;te;rmine;el  theit  this  pre)|)e)se;el  AD 
we)uld  ne)t  have;  fe;ele;nili.sm  im})lie:atie)n.s 
uneler  Hxe;e;utive  Orele;r  13132.  This 
preeposeel  AD  weeulel  ne)t  have;  a 
substantial  elire;e;t  eflect  een  the;  .Steites,  e)n 
the;  relatieenship  betweeai  the;  neitieemd 
Ce)ve;rnme;nt  anel  the  .States,  eer  on  the 
elistrihutie)!)  of  ])ower  anel 
re;.si)e)n.sihilitie;s  ameeng  the  various 
leve;ls  of  government. 

For  the;  roeisons  (}is(:uss(;(l.  I  ceertifv 
this  proposeed  n;^iiI(ttion: 

1.  Is  ne)t  a  "signifie;ant  regulatory 
action”  under  Exe;cutive  Oreler  12800; 

2.  Is  not  a  "signifie:ant  rule”  uneler  the 
DOT  Re;gulate)ry  Polie:ie;s  anel  Pre)e:eelure;s 
(44  FR  1 1034,  February  20.  1979): 

3.  Will  ne)t  affee:t  intrasteite  aviatieen  in 
Alaska  to  the  e;xte;nt  that  it  justifies 
making  a  re;gulatory  di.stinctie)n;  anel 

4.  Will  ne)t  have;  a  significant 
e;e;e)ne)mie;  impai:t.  peesitive;  or  ne;gative;. 
on  a  .substantial  number  e)f  small  entities 
under  the  e;rite;ria  e)f  the;  R(;guliite)rv 
Flexibility  Ae;t. 

We  pre;pare;el  an  e;cone)mie:  evaluatieen 
e)f  the;  i;.stimiite;el  e:osts  to  e:e)mply  with 
this  |)re)pe)se;el  AD  anel  ])lae;e;el  it  in  the; 
AD  ele)e:ket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportatie)!).  Aircraft.  Aviation 
safe;ty,  Ine;orj)e)ration  by  re;fe;re;ne:e, 
.S<ifi;ty. 

The  Proposed  Amendment 

Accorelingly,  uneler  the  authority 
dele;gateel  to  me  by  the  Ailministrateer, 
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tlu!  FAA  propo.ses  to  amend  14  (’,FR  part 
8t(  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  autlioritv  citation  for  part  8‘) 
continues  to  riiad  as  follows: 

Aiitliorily:  49  U-.S.C.  l()(>(g).  401  i:i.  44701. 

§39.13  [Amended] 

■  2.  The  FAA  amends  §  80.18  by 
removing  Amendment  89-18717  (7(i  f'R 
8.5880.  )une  17.  2011).  and  adding  the 
following  new  AD: 

Koliinsdii  ll(!lii:(iptt;r  ( j)m|]aiiy:  DockiM  No. 
l■^■\A-201 .8-01.59:  Directoralt!  Ideiitiluir 
2012-.S\V-010-.\1). 

(a)  Applicahilily 

1  liis  .\1)  applies  to  Ntodel  K22.  R22  .\lpha. 
K22  Bela,  anil  R22  Mariner  lielicojilers  witli 
main  rotor  lilaile  (lilaiie).  |)arl  nuinIxM'  (IVN) 
,\010-2  or  A01()-4:  and  Model  R44  and  R44 
II  helicopters  with  blade.  B/N  (i01ti-2  or  Ci— 
01(i-.5.  certificated  in  anv  category. 

Ill)  Unsafe  (Condition 

This  All  defines  the  unsafe  condition  as 
blade  skin  dehonding.  which  conid  ri^snlt  in 
blade  failure  and  snhse(|nent  loss  of  control 
of  the  helicopter. 

|c)  Affected  ADs 

I  his  AI)  supersedes  Al)  2011-12-1t). 
.Ainendnumt  :i9-ll>717  (7t)  l-’R  8.5880.  )nne 
17.  2011). 

(d)  (Compliance 

5’on  are  resjionsihli^  for  ina  forming  each 
action  re(|nired  by  this  .\I)  within  the 
s])ecified  compliance  time  nnh^ss  it  has 
already  been  accomplished  |)rior  to  that  tiini!. 

|e)  Ke<|uii'ed  Actions 

(1)  Before  the  first  flight  of  each  day. 
visually  check  for  any  exjiosed  (hare  metal) 
skin-to-spar  joint  area  on  the  lower  surface  of 
each  blade,  'llie  actions  reipiired  hv  this 
paragraph  mav  hi;  jierformed  hv  thi!  owner/ 
operator  (pilot)  holding  at  least  a  jirivate  pilot 
certificate  and  must  he  entered  into  the 
aircraft  records  showing  coinjiliance  with 
this  AD  in  accordance  with  14  (Cl-'R 
48.9(a)(1)-(4)  and  14  Cl  R  91 .41  7(a)(2)(v).  1  he 
record  must  he  maintained  as  ret]uired  hv  14 
Cl  R  91.417.  121. 8Kt).  or  185.489. 

(2)  If  there  is  any  hare  metal  in  the  area  of 
the  skin-to-spar  bond  line,  before  further 
Bight,  inspect  the  blade  by  following  the 
ivijuinunimts  of  paragra|)h  (e)(8)  of  this  AD. 

(8)  Within  10  hours  time-in-servici!  (TKS). 
and  at  interv  als  not  to  e.xceed  100  hours  Tl.S 
or  at  ea{;h  annual  ins|)ection.  whichever 
occurs  first,  insjiect  liach  blade  for  corrosion. 
se|)aration.  a  ga]).  or  a  dent  hv  following  the 
Com|)liance  Procedure,  paragrajihs  1  through 
0  and  K.  of  Robinson  R22  .Service  Bulletin 
.SB-108,  dated  Ajiril  80.  2010  (SBlO.l).  or 
Robinson  .Service  Bnlletin  .SB-72,  dated 
April  80.  2010  (SB72).  as  appropriate  for  vonr 
model  helicopter.  Although  the  Robinson 
service;  information  limits  the  magnification 
to  10  X.  a  higher  magnification  is  acceptable 
for  this  insjiection.  ,\lso.  an  apjiropriate  taj) 


test  tool  which  providi;s  similar  p(;rformance. 
W(;ight.  and  consistency  ol  tone  may  hi; 
substituted  for  the  “19(>5  or  later  United 
.States  Quarter-dollar  coin."  which  is 
specified  in  the  (iompliance  Procedure. 
paragra|)h  2.  of  .SB72  and  .SB  108. 

(4)  Before  further  flight,  refiuish  any 
(;xi)osed  ar(;a  of  a  bladi;  by  following  tlu; 
Compliance  Prociidnre.  paragrajihs  2  Ibrough 
ti.  of  Robinson  R22  .Service;  l,i;tte;r  Sl.-.aOB  or 
R44  .Si;rvie:i;  be;lti;r  .SI -82B.  both  elali;il  April 
80.  2010.  ;is  ap|>re)priate;  for  your  inoeli;! 
he;lic.oi)ti;r. 

(5)  Be;fori;  furthi;r  flight.  ri;phu:i;  anv 
iniiiirworthy  blaiii;  with  an  airworthy  bliuli;. 

(0)  Within  5  ye;ars  of  the;  i;fli;i:tivi;  ehile;  of 
this  AD; 

(i)  Por  Moeli;l  R22  serii;s  he;licopte;rs. 
ri;phu:e;  bhiili;  P/N  AOlO-2  or  A01t)-4  with  a 
blaile.  P/N  AOIO-O. 

(ii)  Por  Moili;l  R44  se;rie;s  helie:o])ti;rs  fitle;il 
with  hyilraidie:iilly  hoe)ste;el  main  rotor  flight 
controls.  re;i)hie:i;  lelaele;  P/N  COlO-2  or  (iOlO- 
5  with  :i  blaeh;.  P/N  (8)10-7. 

(iii)  Por  Moili;l  R44  si;rii;s  hi;lie;o])1e;rs 
without  hvelraulicallv  hoosti;il  main  rotor 
flight  e;e)ntrols.  re;place;  bliule  P/N  (8)10-2  or 
(8)10-5  with  ii  blaele.  P/N  (8)10-7.  Prior  to 
instidling  ei  blaele;  P/N  (8)10-7.  vi;rify  the; 
he;lico])ti;r  has  hi;i;n  modifii;d  as  ri;e]uire;el  by 
Robinson  R44  .Si;rvie;e;  be;tti;r  .Sb-87.  ilate;il 
)uni;  10.  2011).  Coniieliance;  Proci;ilure;s. 
])iiragrapbs  1.  through  10. 

(iv)  Installing  bliuli;s.  P/N  AOIO-O  or  I’/N 
(8)10-7.  is  le;rminaling  iie:tion  for  the; 
inspe;ction  re;i|uii'e;me;nts  of  |)aragra])hs  (i;)(l) 
through  (i;)(4)  of  this  AD. 

(t)  Spe;e:ial  Plight  Permit 

.S|)i;i:i:il  flight  pi;rmils  will  not  be;  issui;il. 

(g)  Alle;rnative;  Mi;(hi>ds  of  (8)mplianc;i; 
(AMOCs) 

(1)  The;  Man;ige;r.  l.os  /\ngi;li;s  Airi:raft 
Ce;rlification  Office;.  PAA.  may  ii|)provi; 
AM()(is  for  this  AD.  .Se;nel  your  i)roposal  to; 
l'’ri;il  Cui;rin.  Aviation  .Sali;ty  Pugini;e;r.  bos 
Angi;le;s  Airiaafl  Ce;rtifit:ation  Office. 

Transport  Airplane;  Diri;i:torate;.  PAA.  8900 
Paramount  Blvel..  Lake;woe)il.  CA  90712: 
tele])honi;  (502)  027-5282:  em.iil 

(2)  Por  o|)i;rations  i:e)nelne:ti;il  nnili;r  a  14 
(iPR  pen  t  119  e)|)i;ratiug  i:i;rlifii:ate;  or  uneler 
14  CPR  pent  91,  subpart  K.  we;  sugge;st  tluit 
you  notify  your  |)riue;i))iil  ins])e;i;tor.  or 
liii:kiug  >1  ])rini:i])id  inspi;i:tor.  the;  mimage;r  of 
the  loi:al  flight  stiuielarels  elistrii:t  office  or 
e:e;rtifii;ati;  holeling  elistrict  e)ffii:i;  bi;fori; 
oi)i;rating  emy  aireinift  e;e)mi)lying  with  this 
,\D  through  ;m  AMCXi. 

(h)  Additiemal  Information 

The;  Robinson  li;tte:r  titli;el  “Aelilitional 
Information  Ri;gin'iling  Miiin  Rotor  Blaele; 

.Skin  Di;boniling."  el<ite;el  Meiy  25.  2007,  whii;h 
is  not  incorpor:ite;el  by  re;li;ri;ne:e;,  contains 
adelitional  iidormeilion  about  the;  subje;i:l  of 
this  AD.  Por  si;rvii:e;  information  iele;ntifie;il  in 
this  AD.  contiict  Robinson  1  le;lii;opti;r 
Compiiny.  2901  y\irport  Drive;.  Torrance;.  (iA 
90505;  teleiebone  (810)  58‘)-05t)»;  fax  (810) 
589-519H:  oral  /lO;;;// 
\v\v\y.r()l)ins()iilu;Ii.(:()iii/s(;r\'(;lil).ltlnh  Yon 
lUiiy  ri;vii;w  ;i  e:oi)y  of  this  information  at  the; 
PAA.  ()ffii:e;  of  the;  Ri;gie)nal  (8)unsi;l. 


.Sonthwi;st  Ri;gie)n.  2001  Mi;at:ham  Blvel.. 
Room  008.  Port  Worth.  'Ti:xas  70187. 

(i)  Suhji;ct. 

(oint  Aircraft  .Si;rvie:i;  (iomponient  ()A.SC) 
Coeli;:  t)210:  Miiin  Rotor  Bliieli;.s. 

lssui;il  in  Port  Worth.  'Ti;xas.  on  Pi;bruiirv 
12.2018. 

Briii:e;  (iaiii, 

Aclin;^  Miiinigar.  lioloicrdfl 
Aircrdfl  (Anlificdtiod  S(!r\'i(:(‘. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-2013-0146;  Directorate 
Identifier  2012-SW-060-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Agusta 
S.p.A.  Helicopters 

AGENCY:  P’odoral  Aviation 
Aelininisli'ation  (FAA).  DOT. 

ACTION:  Neitice;  of  pieiposoel  ruloinaking 
(NPRM). 

SUMMARY:  Wo  pi'0])o.so  to  .siipoisoelo  an 
oxisling  airwoi'thinoss  elireiclivo  (AD)  for 
Agn.slti  .S.]).A.  (Agn.sta)  Moelol  AlOBF 
holie:e)ptor.s  that  roepiii’o.s  I'oilncing  the; 
liiil  rotor  (T/R)  blaele;  life;  limit, 
inoelifving  ;i  T/R  luih  and  gri])  as.somhlv, 
I'o-idontilying  two  T/R  as.somhlio.s, 
clarifying  tho  nitvoi-oxcooel  .sjiood  (Vno) 
liinitiition  and  roducing  tho  insjjoction 
intorviil.  .Since;  wo  i.ssui;d  that  AD,  tho 
inanufactnror  ha.s  ri;do.signod  a  T/R  giiji 
hushing  (hushing)  that  roducos  tho 
loads,  which  can.sod  tho  T/R  e:rat;king, 
on  tho  T/R  l)lad(;s.  This  action  would 
loejuiro  installing  tho  ni;w  hushing  and 
I'o-idonti tying  tho  T/R  huh-and-grip  iind 
hnh-.ind-hlado  assoinhli(;s  and  ro(]uiro  a 
I'ocurring  insijoction  of  oach  hushing. 
Tho  propo.sod  actions  are;  intondod  tei 
provont  fatigue;  failure;  eif  a  T/R  blaele; 
anel  sul).se;e}ue;nt  lei.ss  eif  e:onti'ol  e)f  the; 
he;lie:e)pte;i'. 

DATES:  Wo  inu.st  ie;e:oive;  e:e)nnne;nts  eni 
this  pi’e)])e)se;el  AD  by  Apiil  29.  2018. 
ADDRESSES:  You  may  sonel  e:e)mme;nts  hv 
any  of  the;  feilleiwing  motheiels: 

•  Fadaral  dliuldinaking  Dockdt:  (u)  te) 
http:/ /www.wgulations. gov.  Feilleiw  the; 
eniline;  in.sti'ue:tie)ns  feir  .se;neliug  veiur 
e:e)mme;nts  e;le;e;tre)nie;<illv. 

•  Fax:  202-498-2251 . 

•  Mail:  .Se;nel  cemimonts  to  tho  l]..S. 
Dopaitmont  eif  Transjientation,  De)e:ke;t 
()|)e;ratie)n.s,  M-80.  Wost  Buileling 
(Ireuinel  Floeir,  Reienn  Wl  2-140.  1200 
Now  joi'.soy  Avonuo  .SE.,  Washingtein, 
DC  20590-0001. 
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•  Hand  D(dive!iy:  D(!livor  to  the 
“Mail”  address  l)et\veen  !)  a. in.  and  5 
p.in.,  Monday  through  Friday,  except 
Fculeral  holidays. 

Fxamining  the  All  Docket 

Yon  may  examine  the  AD  dock(!t  on 
the  Internet  at  http:// 
ivw’w’.miiiihitions.^ov  ov  in  ])erson  at  the 
Docket  Operations  Office  between  9 
a. in.  and  .5  p.in.,  Monday  through 
Friday,  except  I’ederal  holidays.  The  AD 
docket  contains  this  jiroposed  AD,  the 
economic  eyalnation,  any  comments 
receiyed  and  other  information.  'I’he 
street  address  for  the  Docket  Operations 
Office  (telephone  80()-()47-.5r)27)  is  in 
the  ADDRESSES  section.  Ciomments  will 
he  ayailahle  in  the  AD  docket  shortly 
after  receipt. 

For  seryice  information  identified  in 
this  jn'ojiosed  AD,  contact  Agnsta 
We.stland,  Customer  Snpjiort  Seryices, 
Via  Per  Tornayento  1.5,  21()lt)  Somma 
Lombardo  (VA)  Italy,  ATTN:  Cioyanni 
Cecchelli;  telephone  39-0331-711133: 
fax  39-0331-711180:  or  at  http:// 
w’ww.dgustdwfistland.coni/technicdl- 
Inilldttins.  You  may  reyiew  a  cojw  of  the 
service  information  at  the  F’AA,  Office 
of  the  Regional  (Counsel.  .Southwest 
Region,  2001  Meacham  Illv’d.,  Room 
003,  Fort  Worth,  Texas  70137. 

FOR  FURTHER  INFORMATION  CONTACT: 
.Sharon  Miles.  Ayiation  .Safety  Ivngineer, 
Regulations  and  Policy  Croii]). 

Rotorcraft  Directorate,  FAA.  2001 
Meacham  Ulyd.,  Fort  Worth,  TX  70137: 
telephone  (817)  222-5110;  email 
shdron.y.nuIds@fdd.gov. 

SUPPLEMENTARY  INFORMATION 
(^(jmments  Inyited 

We  invite  yon  to  particii)ate  in  this 
rulemaking  by  submitting  written 
c:omments,  data,  or  views.  We  also 
invite  comments  relating  to  the 
economic,  environmental,  energy,  or 
federalism  impacts  that  might  result 
from  ado])ting  the  proposals  in  this 
document.  The  most  heljdul  comments 
reference  a  s])ecific  portion  of  the 
proj)o.sal,  exi)lain  the  reason  for  any 
recommended  change,  and  include 
supporting  data,  'fo  ensure  the  docket 
does  not  contain  du])licate  comments, 
commenters  should  s(md  only  one  copy 
of  written  comments,  or  if  comments  are 
filed  electronically,  t:ommenters  should 
submit  only  one  time. 

We  will  file  in  the  docket  all 
comments  that  we  receiye,  as  vv’ell  as  a 
report  summarizing  each  suhstantiye 
public  contact  with  FAA  personnel 
concerning  this  proposed  rulemaking, 
before  acting  on  this  jiroposal,  we  will 
consider  all  comuKmts  we  rec:eiye  on  or 
before  the  closing  date  for  comments. 


We  will  consider  comments  filed  after 
the  comment  |)eriod  has  closed  if  it  is 
])o.ssil)le  to  do  so  without  incurring 
ex])ense  or  delay.  We  may  change  this 
])roposal  in  light  of  the  comments  vvi; 
rec(;iye. 

Dis(,ussinn 

On  |nii(!  12.  2002.  a  37R  blade  on  an 
Agnsta  Model  119  helicopter  failed  and 
resulted  in  an  antorotatiye  landing.  As 
a  result  of  this  failure,  ha.sed  on  the 
commonality  of  the  T/R  blades  on  the 
model  109F  helicopter,  Agnsta  issued 
Alert  Bollettino  Tecnico  (APT)  No. 
1091':P-30,  dated  )nne  21 . 2002,  for  the 
Model  109E  helico])ter.  I'he  ayiation 
authority  for  Italy,  Ente  Nazionale  per 
I/Av'iaziom!  Civ'lle  (ENAC),  issued 
EiiKirgency  AD  No.  2002-340,  dat(Kl 
June  28,  2002,  for  the  Model  109E 
helicopters.  On  )uly  9.  2002,  we  issued 
Emergency  AD  2002—14—51  to  retjnire  a 
pilot-check  before  each  flight,  and 
initial  and  repetitiye  inspections  of  the 
T/R  blades  for  a  crack. 

“As  a  precautionary  measure,”  Agnsta 
issued  Revision  A.  dated  )nlv  25,  2002, 
to  APT  109EP-30.  On  )nly  29,  2002. 
ENAC  issued  AD  No.  2002-384. 
adopting  the  recpiirenumts  of  Revision  A 
of  this  Agnsta  APT.  On  October  17. 

2002,  we  i.ssued  immcidiatelv  adoptcal 
AD  2002-17-51  (07  FR  07510, 

Noyemh(!r  0,  2002)  to  recpnn;  a 
reduction  in  Vm,,  a  i)ilot-check  of  each 
17R  blade  before  (xich  start  of  the 
helico|)ter  engines,  and  initial  and 
recurring  ins])ections  of  each  T/R  blade 
for  a  crack. 

Following  increased  ground 
vibrations  in  a  Model  A  lOtllv  helicopter, 
another  crack  was  disi;ov(;red  in  a  T/R 
blade,  which  prompted  Agii.sta  to  issue 
Revision  P,  dated  November  17,  2002,  to 
APT  109EP-30.  Analysis  and  tests  had 
shown  that  the  fatigue  failure  of  the  T/ 

R  blade  was  can.sed  by  nnanticijiated 
loads  on  the  T/R  blade.  Revision  P  to 
that  AP'r  s]jecified  maintaining  the  Vm-: 
reduction  until  a  new  bushing  was 
in.stalled  in  the  T/R  grip  assembly. 
Further,  that  AP'F  established,  for  T/R 
blade  IVN  10‘)-8 132-01-1 11  on  grip 
a.ssemhly  P/N  109-8131-02-127.  a 
retirement  life  of  200  hours  TIS.  ENAC 
ado))ted  the  provisions  of  Revision  P  of 
the  Agnsta  APT  in  ENACi  AD  No.  2002- 
5‘)2.  dated  November  28,  2002. 

On  February  14,  2003,  we  issinxl  AD 
2002-25-51,  Amendment  39-13000  (08 
FR  9504,  February  28,  2003),  to  retjuire: 

For  helicopters  with  'f/R  huh  and 
blade  assembly,  part  number  (P/N)  109- 
8131-02-151  (the  37K  hnb  and  blade 
assembly  consists  of  two  T/R  blades,  P/ 
N  109-8132-01-111,  and  one  T/R  hub 
and  grip  assembly.  P/N  10t)-81 31-02- 
127): 


•  Pefore  further  flight,  installing  a 
|)lacard  and  marking  the  airsjjeed 
indicator  to  retlnce  the  helicopter  Vm-; 
by  28  knots-indicated  airspecul  (KlA.S) 
in  addition  to  any  additional  reduction 
in  Vm  caused  by  o])tional  (uiuipment. 

•  Pefon;  each  start  of  the  helicopter 
(iiigines,  allowing  an  owner/operator 
(pilot)  to  check  the  T/R  blade  for  a  crack 
so  long  as  the  ])ilot  records  that  AD 
compliance  in  the  maintenance  records 
in  accordance  with  14  ('FR  43.t)(a)(l  )-(4) 
and  91.41 7(a)(2)(y). 

•  Within  5  hours  time-in-.service 
(TIS),  and  thereafter  at  intervals  not  to 
exceed  5  hours  TIS,  and  hiTore  further 
flight  any  time  there  is  an  increa.se  in 
vibration  levels,  inspecting  each  'I'/R 
blade  for  a  crack  using  a  5x  or  higher 
magnifying  glass. 

•  Estahli.shing  a  new  life  limit  for  T/ 

R  blade,  P/N  109-8132-01-111.  of  200 
hours  TIS  and  requiring  T/R  blades  with 
190  hours  or  more  TIS  to  be  rej)laced 
within  10  hours  d’hS. 

•  On  or  before  May  31 , 2003, 
modifying  anil  re-identifying  the  T/R 
huh  and  grip  assembly  and  the  'I’/R  huh 
and  blade  as.semblv.  which  removes  the 
Vm;  restriction  and  restores  the  'I'/R 
blade  life  limit  to  1,000  hours  'I’lS. 

k’or  helicopters  with  'I’/R  huh  and 
blade  as.semhly,  P/N  109-8131-02-157 
(the  'I’/R  huh  and  blade  a.ssimihly 
consists  of  two  'I'/R  blades.  P/N  109- 
81 32-01-1 1 1 ,  and  one  'I’/R  huh  and  gri]) 
a.ssemhly,  P/N  109-8131-02-159): 

•  Pefore  each  start  of  the  helicopter 
engines,  allowing  an  owner/operator 
(pilot)  to  check  the  'I’/R  blade  for  a  crack 
so  long  as  the  ])ilot  records  that  AD 
comjjliance  in  the  maintenance  records 
in  accordance  with  14  CF’R  43.9(a)(l)-(4) 
and  91.417(a)(2)(v). 

•  Within  25  hours  'I’lS,  and  thereafter 
at  intervals  not  to  exceed  25  hours  'FIS, 
and  before  further  flight  any  time  there 
is  an  increase  in  vibration  levels, 
inspecting  each  'I'/R  blade  for  a  crack 
using  a  5x  or  higher  magnifying  gla.ss. 

•  On  or  before  accumulating  150 
hours  'FIS  on  the  'F/R  hub  assembly,  P/ 

N  109-81 3 1-02-1 59.  and  thereafter  at 
intervals  not  to  exceed  150  hours  'FIS. 
inspijcting  the  bushings.  P/N  109-8131- 
30-109,  linings  for  vvixir,  and  replacing 
any  imairworthy  hushing. 

Also,  the  existing  AD  states  that  'F/R 
blades,  P/N  109-8132-01-111,  which 
have  been  o])erated  as  part  of  thi;  'F/R 
huh  and  blade  assemhly,  P/N  109-8131- 
02-151,  are  considered  imairworthy 
components  of  the  'F/R  huh  and  blade 
assemhly.  P/N  109-8131-02-157, 
regardless  of  TIS. 

Finally.  AD  2002-25-51  requires 
replacing  any  imairworthy  T/R  blade 
before  further  flight. 


Federal  Register /Vol.  78,  No.  37 /Monday,  February  25.  2013  /  Proposed  Rules 


12653 


Ai;tiens  Since  Existing  At)  Was  Issued  ea 

Since  we  issued  AD  2()0Z-2'i-r>l .  ||| 

Agusta  has  issued  Revision  C.  dated  ‘ 

Siipteinher  2t),  2()()(i.  to  AH  I  No.  lOtthP— 

:t(),  and  states  that  the  service 
experience  ol  T/R  hnl)  and  hladt;  , 

assemblies  with  the  newly-thisigned 
hushings  that  nulnce  1  /R  l)lade  loading 
has  shown  improvement  and  has 
d(^termined  that  increasing  tin;  amount 
ol'time  Ixitween  inspei.tions  is  ^ 

appropriate,  ha.sed  u])on  the  .service 
historv  and  the  results  ol  the  ’ 

maintenance  pia  lormed.  ’ 

In  r(!S])onse  to  Rcn  ision  C,  ol  tlu;  AH  1 .  r 
the  European  Aviation  .Salety  Agency 
(EASA).  which  is  the  Technical  Agent  ^ 
for  the  Memhm-  States  of  the  European  i 
Union,  has  i.ssued  EASA  AD  No.  2()()(i-  <’ 

(Kt.'ilf,  dated  December  4.  2008.  which  ' 
su])ersed(!s  ENAU  AD  2002— 5t)7  to 
extend  the  inspection  interval  "irom  1 

150  to  200  EH.”  Suhsecpieiitly.  EASA  i 
AD  No.  2007-0010.  dated  )anuary  21 .  i 
2007.  was  issued  to  supersede  AD  No.  i 
2000-02.52  to  restore  the  initial 
r(uiuir(Mmmts  ol  AH  T  lOttEH— 20. 

Revision  Ci,  whii;h  w(!re  unintentionally 
omitted  from  AD  No.  200()-0252. 

FAA's  Determination 

These  helicopters  have  Ikhmi  approved 
by  the  aviation  authority  of  Italy  and  are 
approved  for  operatit)n  in  the  l)nit(!d 
States.  I’nrsnant  to  onr  bilateral 
agreement  with  Italy,  liA.SA,  its 
t(!chnical  r(!pre.sentati\'e.  has  notilied  us 
of  the  unsafe  condition  described  in  its 
AD.  We  are  proposing  this  AD  hecan.se 
we  evaluated  all  known  relevant 
information  and  determined  that  an 
unsafe  condition  is  likcdy  to  exist  or 
develop  on  otluir  jjroducts  ol  the  same 
type  design. 

Related  Service  Inforinaticm 

\V(5  iHiviewed  AH  T  No.  lOttEH— 20. 
Revision  ('.  dated  September  20.  2000. 
which  de.scrihes  jirocedures  lor 
checking/inspecting  for  cracks  on  both 
tlu?  upi)er  and  lower  surtac(5s  of  1  /R 
blades.  H/N  100-8122-01-111; 
replacing  each  hushing.  IVN  10‘)-0122- 
55  and  si)acer  H/N  100-0122-12.  with 
hushing.  H/N  100-8121-20-100.  and 
instituting  a  nuairring  inspection  ol 
(iach  hushing:  and  cancelling  the  Vm 
limitations  when  the  newly-designed 
hushing  is  installed  on  each  '1  /R  grip 
a.s.seml)lv.  H/N  100-81 21-20-101 .  a 
"new”  pair  of  T/R  blades.  H/N  100- 
81 22-01-1 1 1 .  is  installed,  and  the  T/R 
huh-and-grip  and  huh-and-hlade 
assemblies  are  re-id(;ntified. 

Proposed  AD  Requirements 

This  proposcul  AD  would  rcuiuire; 

•  Ihdore  each  start  of  the  helicopter 
(aigiiKJS,  visually  checking  both  sid(!s  of 


eac;h  T/R  blade  for  a  crack.  An  owner/ 
oi)erator  (i)ilot)  may  perform  this  check 
and  must  enter  comjjliance  into  the 
aircraft  records  in  accordance  with  14 
CFR  42.0  (aKl)-(4)  and  14  UFR 
‘)1.417(a)(2)(v).  A  i)ilot  may  i)erf()rm  this 
check  l)(u;ause  it  involves  only  a  visual 
idieck  for  a  crack  and  can  he  i)erformed 
(Kpially  well  by  a  pilot  ora  imjchanic;. 
'This  procedure  is  an  exception  to  our 
standard  maintenance  regulations. 

•  T’or  helicoi)ters  with  'T/R  huh  and 
blade  a.ssemhlv.  H/N  100-8121-02-151. 
before  further  llight,  modifying  each  T/ 

R  huh  and  blade  assembly  by  installing 
a  new  hushing  in  each  grij)  assembly 
and  two  zero-TIS  T/R  blades;  and  re- 
identifving  the  huh  and  gri])  assembly 
and  the  'T/R  huh  and  blade  a.ssemhly 
with  different  H/Ns. 

•  I’or  helicopters  with  T/R  huh  and 
blade  a.ssemhly.  H/N  100-8121-02-157. 
within  25  hours  'TIS  and  thereafter  at 
intervals  not  to  (ixceed  25  hours  'TIS. 
and  before  further  flight  any  time  there; 
is  an  im:r(;a.si;  in  vibration  l(;vels.  using 
a  5x  or  higher  power  magnifying  glass, 
visually  insi)ecling  each  'T/R  blade  tor  a 
e;rack. 

•  On  or  before  accumulating  200 
hours  'TIS  on  the  'T/R  huh  and  grij) 
ass(;ml)lv,  and  thereafter  at  intervals  not 
to  exc(;ed  200  hours  'TIS.  inspecting  the 
linings  and  nu;asuring  tlu;  int(;rnal 
diam(;t(;r  e)l  tlu;  hushings.  11  tlu;  int{;rnal 
diameter  of  the  hushing  exceeds  41.25 
millimet(;r.s,  r(;placing  tlu;  hushing. 

•  If  tlu;r(;  is  a  i.rack,  l)(;lor(;  lurllu;r 
flight,  re])lacing  tlu;  'T/R  blade. 

•  R(;vising  the  Airworthiness 
Limitations  section  of  tlu;  maintenance 
manual  to  r(;llect  that  a  1  /R  blade,  H/N 
100-8122-01-111.  which  has  not  hi;(;ii 
ojierated  as  i)art  of 'T/R  huh  and  blade 
a.ssemhlv.  H/N  100-81 21-02-1 51 .  has  a 
retirement  life  of  1.000  hours  'TIS. 


Hosts  of  HompHance 

We  (;stimate  that  this  propo.sed  AD 
would  affect  75  helic:oi)ters  ol  U.S. 
Registrv.  Hased  on  an  average  labor  rate 
of  S85  i)(;r  hour,  we  estimate  that 
oi)erators  may  incur  the  following  costs 
in  order  to  comply  with  this  AD; 

•  Visuallv  inspecting  tlu;  'T/R  blades 
would  r(;cpnr(;  about  0.5  work  hours  lor 
a  cost  i)(;r  h(;licopter  of  .S42  and  a  total 
co.st  to  U.S.  operators  of  $2,225  per 
insp(;ction  cycle. 

•  Replacing  a  crack(;d  T/R  hlach; 
would  r(;(iuir(;  about  2  work  hours,  and 
r(;(pur(;d  jiarts  woidd  cost  about 
$25,220.  for  a  total  cost  p(;r  helicoi)ter 
of  .$25,400. 

•  Modifying  tlu;  huh  as.s(;mt)ly  with 
new  'T/R  blades  and  hushings  woidd 
r(;(]uire  about  10  work  hours,  and 
r(;(piired  parts  would  cost  about 


$58,0tK).  for  a  total  co.st  per  helii:opter 
of  .$00,050. 

•  Inspecting  the  'T/R  bushings  would 
reipiiri;  about  7  work  hours,  lor  a  cost 
per  helicopter  of  $5t)5  and  a  total  cost 
to  U.S.  operators  of  .$44. (>25  jier 
inspection  cycle. 

•  Revising  tlu;  Airworthiness 
Limitations  s(;ction  ol  the  mainti;nanc(; 
manual  would  r(;(juire  about  .25  woik 
hour,  for  a  co.st  per  helicojiter  of  $22 
and  a  total  co.st  to  U.S.  operators  of 

$1 .050. 

Authority  for  This  Rulemaking 

Title  40  of  the  United  .States  Code 
sjiecifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  1, 
section  100.  describes  the  authority  ol 
the  FAA  Administrator.  “Subtitle  Vll: 
Aviation  Hrograms,"  describes  in  more 
detail  the  scope  of  the  Agency’s 
authoritv. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  “Subtitle  Vll, 
Hart  A,  Suhpart  111,  Section  44701: 

Ueneral  reepurements.”  Under  that 
section.  Uongress  charges  the  FAA  with 
promoting  safe  flight  ol  civil  aircraft  in 
air  commerce;  by  pr(;scril)ing  r(;gulations 
for  ])ractices,  methods,  and  i)rocedures 
the  Administrator  finds  n(;cessary  lor 
safety  in  air  commerce.  'This  regulation 
is  within  the  scope  of  that  authority 
l)(;cause  it  aildresses  an  imsah;  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  determined  that  this  proi)osed  AD 
would  not  have  federalism  imi)lications 
under  Exec:utive  Order  12122.  This 
])roju)seel  AD  woidd  not  have  a 
.substantial  direct  effect  on  the  .States,  on 
the  relationship  between  the  national 
(u)vernnu;nt  and  the  States,  or  on  the 
distribution  of  power  and 
resjionsihilities  among  the  various 
l(;v(;ls  of  government. 

For  tho  roosons  disciissod.  I  certify 
'  this  f)ro})ose(i  rcyiildtion: 

1.  Is  not  a  “significant  regulatory 

’  action”  under  Executive  Order  12800; 

2.  Is  not  a  “significant  rule”  under  the 
DO'T  Regulatory  Holicies  and  Hrocedures 

r  (44  PR  11024.  February  20,  1970): 

2.  Will  not  affect  intrastate  aviation  in 
Alaska  to  the  extent  that  it  justifies 
making  a  n;gulatory  distinction:  and 
4.  Will  not  have  a  significant 
1  economic  imjiact,  positive  or  negative, 
on  a  substantial  number  of  small  (;ntities 
under  the  criteria  of  the  Regulatory 
Flexihilitv  Act. 

We  prepared  an  economic  evaluation 
of  the  e.stimat(;d  costs  to  comply  with 
this  ])roj)o,si;d  AD  and  placed  it  in  the 
AD  docket. 
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List  of  Subjects  in  14  CFR  Part  39 

Air  transi)ortation.  Aircraft.  Aviation 
safety.  Incorporation  by  niferencf!. 
Safety. 

Tin*  Proposj'd  Amendinent 

Accordingly,  under  the  authority 
delegated  to  me  l)y  the  Administrator, 
the  FAA  j)roposes  to  amend  14  (I'K  ])art 
3t)  to  read  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  Tlu!  authority  citation  for  ])art  39 
continues  to  read  as  follows: 

Aiilliority:  49  U.S.C.  10f>(g).  401  i:t.  44701. 

§39.13  [Amended] 

■  2.  The  FAA  ameiuls  §  39.1 3  hy 
removing  Amendment  39-13090  (08  FR 
9504,  Fehruarv  28,  2003).  and  adding 


the  following  new  Airworthiness 
Directive  (AD): 

y\(llJSTA  S.p.A.  (Agusta):  tl()(:k(!t  No.  I•'AA- 
2013—0140;  tlireclorale  Ideiililier  2012— 
S\V-000-Al). 

(a)  y\|)|)lii;aliilitv 

I'liis  At)  a|)|)lies  to  Agiisla  Model  lOOl'i 
helicopters  with  tail  rotor  ('t7t<)  hah  and 
hladc!  asseiahly.  part  iuiinh(!r  (tVN)  109- 
81:11-02-151  and  IVN  109-81:11-02-157. 
cialificated  in  any  catcjgorv. 

(h)  I'nsai'e  Condition 

This  All  defines  tlu;  unsafe  condition  as  a 
fatigue  crack  in  a  T/R  hlach;.  This  condition 
could  result  in  failure  of  tin;  'I7R  hhuh;  and 
suhsecpunit  loss  of  contrcd  of  the  ludicoi)l(!r. 

(c;)  Alleclcid  Alls 

This  AD  suj)(!rsed(!s  AD  2002-25-51. 
Docket  No.  2002-.S\V-55-AtJ.  AmendnuMit 
:i9-i:i000  (08  l  R  9504.  Reln  uary  28.  200:i). 


(d)  Reserved 

(e)  Compliance 

You  are  responsihle  for  pcalbrining  each 
action  r(;(|nired  hv  this  .Ml  within  the 
specified  compliance  tinu;  nnhiss  it  has 
alriiady  hium  accomplished  prior  to  that  time. 

(0  K(!i|uired  Actions 

(1)  Hcdore  (iach  start  of  llu!  ludicopler 
(mgines.  visually  check  both  sides  of  (;ach 
T/R  blade  for  a  crack  in  the;  ins|)ection  anai 
d(!pic|{!d  in  l''ignre  1  to  paragraph  (f)  of  this 
AD.  This  action  may  lx;  pmformed  t)y  ihc! 
ownei7o|)eralor  (pilot)  holding  at  least  a 
|)rivale  ])ilol  c(!rtificate.  and  must  l)e  (mienal 
into  the  aircraft  records  showing  compliance 
with  this  AD  in  accordance!  with  14  CM^  4:i.9 
(a)(1)-(4)  and  14  Cl'R  91.41 7(a)(2)(v).  'I'lie 
r(!cord  must  he  maintaiiKid  as  r(!(iuired  l)v  14 
Cl’R  91.17.3.  121.380,  or  135.439. 

BILLING  CODE  4910-13-P 


STA  STA  ST  A 

280.00  360.00  442.00  540.00 

(REF.)  (REF.)  (REF.) 
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Part  Number  109^132411-111  Tall  Rotor  Blade 

Figure  1  to  paragraph  (f) 


BILLING  CODE  4910-03-C 

(2)  for  h(!licopl{!rs  with  'I’/R  huh  and  hladi! 
assendily,  IVN  109-8131-02-151  (consisting 
of  two  'I'/R  hladcis.  IVN  109-8132-01-111, 
and  oiH!  "I'/R  hnh  and  griji  assembly.  IVN 
109-8131-02-127).  before  further  flight, 
modify  (!ach  'I'/R  hnh  and  blade!  assemhiv  by 
installing  a  nenv  Imshing.  IVN  109-8131-30- 
109.  in  e!ae:h  grip  asse!nd)lv  anel  two  ze!re)-he)ur 
lime!-in-se!rvie:e!  (ThS)  'I’/R  hlaele!s.  IVN  109- 
8132-01-111;  revielenlilying  the!  hul)  anel  gri|) 
assembly  as  IVN  109-8131-02-159;  emel  re- 
iele!nlifying  the!  'I’/R  huh  emel  hlaele!  asse!ml)ly 
as  P/N  109-8131-02—157  in  ae;e:e)relane'.e!  with 


the!  Ce)m|)liane:e!  Inslrue:tie)ns,  IVirl  V. 
paragraphs  2.  ihreuigh  13..  of  Aguslii 
ileilleltiiK) 're!e;nie:e)  Nei.  109fP-30.  Ri!visiem  C. 
elale!el  Septe!nd)(!r  29,  2000  (8'!’).  A  '17R  hlaele!. 
IVN  10')-8132-01-111.  whie:h  has  heum 
e)pe!rale!el  as  |)arl  e)f'17R  huh  anel  hlaele 
asse!mhlv,  IVN  109-8131-02-151.  must  l)i! 
re!tir(!el  r(!garelle!ss  e)f 'I’IS  emel  may  neil  lie!  nse!el 
as  part  eif  the!  "I’/R  hut)  anel  hlaele!  asse!nd)ly. 
IVN  109-8131-02-157.  Returning  the 
ri!me)V(!el  'I'/R  hhiele!S.  grips,  eir  bushings  tei 
Agnsta  is  iml  re!e|nire!el. 

(3)  fe))'  he!lie:e)pte!rs  with  'I’/R  huh  anel  hhiele! 
cissemhly,  R/N  109-8131-02—157  (e:e)nsisting 


e)f  Iwe)  T/R  blades.  IVN  109-8132-01-111. 
anel  euu!  'I'/R  huh  anel  grip  assendily.  IVN 
109-8131-02-159).  within  25  hours 'I’l.S.  and 
the!n!afte!r  at  intervals  neil  le)  i!xe:e!e!el  25  heinrs 
'I'IS,  anel  h(!fori!  fnrlhe!r  flight  emv  lime!  the!r(! 
is  ;m  ine:reiase!  in  vihralieui  l(!ve!ls.  using  a  5.\ 
e)r  highe!!'  pe)we!r  magnifving  glass,  visnallv 
inspe!e:l  e!cie:h  'I’/R  hlaele  leer  a  e:r;ie:k  in 
ae;e:e)relane:e!  with  the  Ce)mpliime:e! 
lnstnu:lie)ns.  Part  111.  paragraphs  1.  Ihre)ugh  5. 
e)f  the  irr.  Re!])e)rling  te)  Agnsta  is  ne)t 
re!eiuire!el. 

(4)  On  eu'  he!fe)re!  ae:e:umtdating  200  he)urs 
I’IS  eui  the!  T/R  hnh  anel  grip  asse!mhly.  P/N 
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10«)-ai:n-()2-l."><).  and  ihnrnaiUM  at  inlorvals 
not  IooxoihhI  200  iionrs  ThS.  inspect  tlu; 
linings  and  nnsisnn^  liu!  intcM  iial  diainotor  of 
llu!  Inishings.  IVN  10‘1-Hl  21-30- 100.  l)y 
ndorring  to  l-igiin;  2  of  tin;  Il  l'.  II  llu;  inlornal 
diain(0(!r  ol  Iho  hnsliing  oxcoods  41 .2.1 
inillinn!l<!rs.  n!])lai:(!  tln^  hushing. 

(.1)  II  thcin;  is  a  crack  in  a  'r.d<  hladt;.  htdnn^ 
Inrllu!!'  riighl.  r(!plac(;  the  cracktul  'IVK  hlade. 

((»)  Kt^vise  the  .Airworthiness  Limitations 
s(!ction  ol  the  maintimaiua;  manual  to  relhtct 
that  a  I7K  hladt;.  IVN  100-«1  22-01-1 1 1 . 
which  has  not  hcnni  operatinl  as  part  ol  IVK 
hnh  and  hladt;  asstnnhlv.  IVN  100-8121-02- 

I. 11.  has  retirmnent  lih;  ol  1.000  hours  TLS. 

Ig)  Special  Flight  Permit 

.Spinnal  Hight  ptninits  will  not  Im;  issiUMl. 

|h)  Alternative  Methods  of  Compliance 
(AMOCs) 

(1)  The  Manager.  .Safety  Managemimt 
(Jr(»np.  FA,\.  may  approve  ,\M()t's  for  this 
.\1).  .Send  vonr  |)roposal  to:  .Sharon  Miles. 
.Aviation  .Safety  Lngineer.  Regulations  ami 
Policy  (ironp.  Rotorcraft  Dircictorate.  FA.A. 
2001  Meacham  Hlvd..  Fort  Worth.  Texas. 
70127:  tele|)hone  (817)  222-1110:  email 
sluir<)n.y.mil(‘S‘U,fa(i.<>(iv. 

(2)  For  oin^rations  conducted  under  a  14 
(d'R  part  1 10  ojierating  certificate  or  under 
14  (IFR  |)art  *11.  snhpart  K.  we  soggiest  that 
von  notifv  vonr  principal  inspector,  or 
lacking  a  principal  inspector,  the  manager  of 
the  l(H:al  llight  standards  district  officit  or 
certilicate  holding  district  (dfice  hefore 
operating  anv  aircraft  comph  ing  with  this 
Al)  through  an  .A.NKX;. 

(i|  Additional  Inlormation 

The  snhjeci  of  this  Al)  is  addressed  in 
Fnropean  Aviation  .Safety  .Agency  .Al)  No. 
2007-0010.  dated  |annar\  21. 2007. 

(j)  Siihjei:! 

loint  Aircraft  .Service  (iom|)onent  ().A.S(3 
(lode:  0410.  Tail  Rotor  Blades. 

Issued  in  IA)rl  Worth.  Texas,  on  Fehrnarv 

II. 2012. 

Kim  Smith. 

MdUdf’cr.  lintdicvdfl  Diwrtordtd.  Aircrdfl 
(a‘1'1  i  ficd  t  ion  S(‘r\ it'd. 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20CFR  Part  619 
RIN  1205-AB64 

Federal-State  Unemployment 
Insurance  (Ul)  Program;  Data 
Exchange  Standardization  as  Required 
by  Section  2104  of  the  Middle  Class 
Tax  Relief  and  Job  Creation  Act  of 
2012 

AGENCY:  Kinj)loyiiii;nt  and  'Training 
Adininistration.  Labor. 


ACTION:  Notice  of  pro])osod  ridoniaking. 

SUMMARY:  Tin;  D(;|)artui(;nt  of  Lalior’s 
(D(;])artnK;nr.s)  Eiuployinonl  anil 
Training  Administration  proi)osi;s  to 
dosignati;  in  regulation  data  exchangi; 
standards,  developed  in  consultation 
with  an  inleragiincy  work  gronj) 
e.stablished  bv  the  Offici;  of  Management 
and  budget  (OMb).  for  l)nem])loyment 
Insurance  (111)  administration  as 
re(|nir(;d  by  amendments  to  Title  IX  of 
the  .Social  .Security  Act  (.S.S.A)  made;  by 
the  Middle  Class  Tax  Relief  and  job 
Creation  Act  of  2012  (the  Act).  Tliis 
proposed  regulation  would  establish 
data  exchange  standards  for  threi; 
categories  of  information:  real-time 
applications  on  the  Interstate 
Connection  Network  (ICON);  the  State 
Information  Data  Exchange  .Syst(;m 
(.S1DE.S):  and  implementation  of  the 
standards  identified  for  ICON  and 
.SIDE.S  in  major  Information  'Technology 
(TT)  modernization  ])rojects  to  ipigrade 
111  benefits  and  'Tax  systems  by  .State 
Workforce  Agencies  (.SWAs)  using 
Federal  funds. 

DATES:  .Submit  comments  on  or  before 
April  2(i.  2013. 

ADDRESSES:  A'on  may  submit  comments, 
identifiiul  by  Regulatory  Information 
Number  (RIN)  1 20r>-Ab()4,  by  one  of  the 
following  methods: 

Fei/era/  c-Iiiildnuikind  Portal:  http:// 
w’ww.ivf^ulations.dov.  Follow  the  Web 
site  instructions  for  submitting 
(.omments. 

Mail  and  hand  dalivarv/couriar: 
Written  comments,  disk,  and  CD-ROM 
siibmi.ssions  mav  be  mailed  to  Micbaid 
.S.  (ones.  Acting  Administrator,  Office  of 
Policy  Development  and  Research,  11. .S. 
Department  of  Labor.  200  Constitution 
Avenue  NW.,  Room  N-.'j041.  and 
Washington.  DC  20210. 

Instraclions:  ]a\\w\  all  submissions 
with  “RIN  120h-Ab04.” 

Please  submit  yonr  comments  by  only 
one  method.  Please  be  advised  that  the 
Department  will  jiost  all  comments 
received  that  relate  to  the  proposed  data 
exchange  .standardization  on  http:// 
WWW. rcdulat ions. ;^ov  without  making 
any  change  to  the  comments  or 
redacting  any  information.  'The  http:// 
www.radnlations.dov  VV'eb  site  is  the 
Federal  e-rnlemaking  jiortal  and  all 
comm(;nts  posted  there  are  available 
and  accessible  to  the  public.  Therefore, 
the  Department  recommends  that 
commenters  remove  personal 
information  such  as  .Social  .Siicnritv 
Numbers.  |)er.sonal  addriis.ses,  telephone 
numbers,  and  email  addresses  included 
in  their  comments  as  such  information 
may  become  easily  available  to  the 
public  via  the  http:// 
www.ragnlations.dov  Web  site.  It  is  the 


responsibility  of  the  commenter  to 
.safeguard  personal  information. 

Also.  ])lea.se  note  that  due  to  security 
concerns.  |)ostal  mail  d(;livery  in 
Washington,  DC  mav  be  delaved. 
'Therefore,  the  Department  encourages 
the  public  to  submit  comments  on 
http://www.radidations.dov. 

Docket:  AW  comments  on  this 
jiroposed  ride  will  be  available  on  the 
http://www.radidations.dov  \\h)h  sWa 
and  can  be  found  using  RIN  12().'j-AH(i4. 
'The  Dei)artment  also  will  make  all  the 
comments  it  receives  available  for 
public  inspection  by  ap])ointment 
during  normal  busiiuiss  hours  at  the 
above  address.  If  yon  need  assistance  to 
review  the  comments,  the  Department 
will  provide  approjiriate  aids  such  as 
readers  or  ])rint  magnifiers.  'The 
Department  will  make  coj)ies  of  this 
pro])osed  rule  available,  upon  request, 
in  large  jirint  and  electronic  file  on 
conqniter  disk.  'To  .schedule  an 
appointment  to  review  the  comments 
and/or  obtain  tbe  proposed  rule  in  an 
alti;rnative  format,  contact  the  Office  of 
Policy  Develo])ment  and  Research  at 
(2()2)’(i‘)3-37()0  (this  is  not  a  toll-free 
number).  A'on  may  also  contact  this 
office  at  the  address  listed  below. 

Instructions  for  Snhinittind  (ionunants 
on  Paperwork  .Submit  anv 

comments  that  concern  the  information 
collection  request  to  the  Office  of 
Information  and  Regulatorv  Affairs, 

Attn:  OMI3  Diisk  Offici;r  for  DOL-E'TA, 
Office  of  Management  and  budget. 

Room  1023.'),  725  17th  .Street  NW.. 
Washington.  DC  20.103,  Fax:  202-39.1- 
0881  (this  is  not  a  toll-free  number), 
email:  ()IPA_snhinission@oinb.aop.dov. 
OMb  recommends  that  comments  on 
the  information  collection  reiinirements 
be  submitted  within  30  days  of 
publication  of  this  NPRM.  Comments  on 
the  information  collections  may  also  be 
submitted  to  the  E'TA  in  the  same 
manner  as  anv  other  i.ssue  addres.sed  in 
this  NPRM. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  S.  Jones.  Acting  Administrator, 
Office  of  Policy  Development  and 
Research,  IJ..S.  Department  of  Labor,  200 
(kmstitution  Avenue  NW..  Room  N- 
.1041.  Washington.  IK^  20210;  telephone 
(202)  093-3700  (this  is  not  a  toll-free 
nnmber). 

Individuals  with  hearing  or  s])(;ech 
impairments  may  access  the  tele])hone 
number  above  via  'T'TY  by  calling  the 
toll-free  Federal  Information  Relay 
.Service  at  1-800-877-8339. 
SUPPLEMENTARY  INFORMATION:  The 
preamble  to  this  ])ropo.sed  rule  is 
organized  as  follows; 

t.  Hackgroiinil — iiroviiles  a  liriof  ilescriplien 
of  iho  (leveli)|)nu!nt  ol  tlie  jirojiosed  rule. 


12656 


Federal  Reeis.er/ Vol.  78.  No.  37 /Monday.  February  25.  20i:i/l‘r<^IJ^Ies^ 


II.  S(!(:ti()ii-l)V-S(H:tion  Koviinv — suninuirizds 

and  disciissns  llio  propnsiul  regulations. 

III.  Adininislralivi;  Inronnation— sets  lorth 

the  applicable  regulatory  reipiireinents. 


1.  Baf.kground  ' 

On  February  22.  2012.  the  President 
signed  the  Act.  Section  2104  oi  tlie  Act 
amends  Title  IX.  SSA  (42  II.S.O.  1101  at 
sv(].)  1)V  adding  a  new  section  Oil. 
vvhich'retinires  tlie  Dei)artinent  to  issue 
rules,  developtul  in  consultation  with  an 
inlenigencv  workgronj)  established  by 
the  Office  of  Miinagement  and  Bmlget 
(OMB).  that  establish  data  exchange 
standards  for  certain  functions  relatcul  to 
adininistriition  ol  the  llnein])loyment 
Insurance  (111) '  program.  Before 
enactment  of  this  re(]uirement  lor  data 
exclumge  standardization,  the 
Dei)artment  had  been  a  i)roi)onent  oi 
and  strong  advocate  for  the  use  of  open 
source  technologies  and  data  (jxchange 
standards  in  the  development  (dll 
svstems  sujjporling  critical  III  lunctions 
(such  as  ICON  and  SIDES),  and  of 
SWAs’  overall  111  information 
technology  modernization  efforts. 

Studion  bil.  SSA.  contains  two  major 
.subs(!ctions  (a)  and  (b).  each  ol  which 
nupiires  data  exchange  standards;  these 
recpiirements  are  discussed  in  (Udail 

Ixdow.  .  .  . 

S(!ction  911(a)(1).  SSA.  ixHpnrcxs  that 
DOE  “shall,  bv  nila.  (hisignate  a  data 
(ixcbange  standard  for  any  category  of 
information  recpiiiHui  un(l(!r  title  III  142 
ll.S.d.  hOl  at  saq.].  title  Xll  l42  ll.S.f.. 
1401  at  saq.\,  or  this  title  llXl.” 
(Emphasis  added.)  This  allows  the 
Department  to  identify  “any”  cat(;g()ry 
of  information  under  the  si)ecified  titles 
to  retpiire.  by  ride,  lor  which  to 
establish  a  data  exchange  standard. 
S((ction  911(b)(1).  SSA.  reipiires  that 
DOE  “shall,  by  rule,  designate  data 
exchange  standards  to  govern  the 
reporting  required  under  |the  same 
siiecifiecl  titles].”  The  Department  has 
cdiosen  to  establish  data  exi.hange 
standards  for  information  reipiired 
under  section  :io:i(a)(l).  SSA.  that  meet 
the  reipiireinents  ol  both  sections 
911(a)(1)  and  911(b)(1),  SSA. 

Section  ;it):i(a)(l).  SSA.  commonly 
known  as  the  “methods  oi 
administration"  reipiirement,  provides 
that  State  law.  as  a  condition  of  the 
State  receiving  DO  administrative 
grants,  must  include  “such  methods  ol 
administration. . .as  are  lound  by  the 
Secretary  of  Eabor  to  be  rea.sonably 
calculated  to  insure  lull  payment  ol 


unemployment  comiiensation  when  lii 

due.”  Section  9().l(a)(l),  SSA.  was 
cho.sen  because  it  is  the  foundational  Ir 

statutory  autboritv  for  the  Department  s  d 
guidam-e  to  States  on  the  administration  9 
of  the  D1  program,  including  guidance  h 
on  ju'ogram  ojierations  and  repoiting  ^ 

reipiireinents. 

The  Deiiartmeiit  chose  to  estalilisli  i 

data  exchange  .standards  for  categories  ( 
of  information  under  Title  Ill.  SSA.  i 

because  Titles  IX  and  Xll.  SSA.  provide  t 
fewer  op])ortunities  tor  e.stablishment  ol  i 
data  exchange  standards  that  would  t 

benefit  the  U1  sy.stem  broadly,  given  that  ; 
their  focus  is  primarily  on  ' 

Dnemployment  Tru.st  Fund  (UTF) 
management  issues.  I  itle  IX  establishes 
the  account  structure  lor  the  D  I  k .  and 
Title  Xll  establishes  the  proce.sses  for 
States  to  obtain  advances  if  their  States 
accounts  in  the  DTF  are  dejileted.  While 
Titles  IX  and  Xll,  SSA,  relate  to  how 
money  flows  between  accounts,  there 
are  no  data  exchange  activities 
associated  with  these  two  titles. 

While  (leveloi)ingthis  proiiosed  rule 
for  data  exchange  standards,  the 
Diqiartment  considered  and  determined 
that  it  is  neither  feasible  nor  iiracticable 
to  .set  .standards  tor  all  reports  under  the 
three  titles  listed  in  Section  911(b),  SSA. 
Imiiosing  data  exchange  standards  lor 
certain  reporting  for  the  DI  program  is. 
in  fact,  counter-productive  and  would 
interfere  with  the  DepartmenFs  ability 
to  u.se  and  analyze  the  data,  for 
examjile.  State  DI  agencies  curiently 
send  data,  such  as  weekly  DI  claims 
data,  to  the  Department  in  a  format  that 
enables  the  Department  to  store  the  data 
^  in  a  relational  database  for  imriioses  of 
analysis  and  jierformance  management. 

If  data  were  instead  required  to  be 
received  in  extensible  Markup 
Eaiiguage  (XME)^  format,  pre- 
proces.sing  ol  the  data  would  be 
required  to  store  this  information  within 
a  relational  database,  thus  adding  a 
layer  of  comjilexity  for  the  analytical 
software.  That  apiiroach  would  result  in 
t  unnecessarv  inelliciency  and  there 
would  be  no  benefit  to  any  n.ser  of  the 
data. 

The  Deiiartment  did  identity  an  area 
of  reporting  in  which  data  exchange 
s  .standardization  is  aiiiiroiiriate— SIDES. 
SIDES  involves  the  type  of  data 
transactions  that  would  benefit  from  a 
,f  designated  searchable,  computer- 

readable  and  interiqierable  XME  lorinat 
standard.  Therefore,  the  XME  format  is 
the  designated  data  exchange  standard 


I  Thu  nc!i)aitmi!nt  s  OHici!  ol  Uniaiiployniinit 
Insuranco  usos  Ilio  toi  in  llnom|)loynu!nt 
Componsalion  (DC)  wluai  rdorrins  to  DC.  honolits 


-  XMl.  is  a  nonpropriolary.  si!aii:lial)lo.  compultM- 
ii‘ailal)lo  lonnal.  and  lias  tlu!  capacity  to  lio 
upoiadod  continually,  as  necessary.  Interoperalnlity 


Compensation  (DC.)  wlien  relernns  to  I H.  oene.ns  .  -  -  PH-lmoloev  svsfe.ns  more  readily 

lie  l,„v.  .,n,l  |  “  ,„„l  m.m.is.i 


Insurance  (DI)  to  refer  to  the  DI  iiro'^ram. 
administration  and  operations. 


lUUlJS  mmiiiuuiv'ii  . . o.”  • 

interlace  to  carry  out  shared  functions  and  manage 
c:ommnnications. 


for  SIDES  in  this  iiroiiosed  rule. 

Nevertheless,  we  request  comment  on 
how  the  Deiiartment  might  apply  the 
data  exchange  standards  of  Section 
911(b).  SSA.  more  broadly  to  the  three 
listed  titles. 

Sections  911(a)(1)  and  911  (b)(1).  SSA. 
both  require  consultation  with  an 
interagency  work  groiqi  established  by 
OMB.  The  Department  has  partici])ated 
in  a  work  group  convened  by  OMB  for 
this  purposes  Tlu!  consultcitioii  incliuliui 
discussion  of  the  standards  propo.sed  in 
this  rulemaking  as  well  as  other  possible 
standards  that  might  be  established  in 
the  future  that  impact  multiple  Federal 
programs.  The  work  group  provided  the 
opportunity  for  multiiile  agencies  to 
share  their  approaches  to  data  exchange 
.standardization,  but  to  date,  no  cro.ss- 
agency  data  exclumge  functions  have 
been  identified  as  being  feasilile, 
efficient  and  cost  effective  to  implement 
data  exchange  standards  as  required  by 
section  911.  SSA.  The  Dejiartment  will 
continue  to  work  with  OMB  and  other 
Federal  agencies  to  identity  additional 
data  exchange  standards  that  support 
interagency  data  exchange  activities. 
Additional  standards  identilied  will  be 
the  subject  of  future  regulations 
.  promulgated  through  advance  notice 
and  opportunity  for  jmblic  comment  as 
required  bv  .section  53:1  of  the 
Administrative  Frocedure  Act  (ABA) 
Sections  911(a)(1)  and  911(b)(1).  SSA. 
also  both  jirovide  that  the  Department 
should  consider  State  and  eiiqiloyer 
perspectives.  The  Dejiartment  consulted 
with  States  on  the  content  of  the  rules 
ii  required  by  section  911 .  SSA.  through 
the  National  Association  of  State 
Workforce  Agencies  (NASWA). 
including  NASWA’s  DI  Committee  and 
its  Information  Technology  Support 
Center  Steering  Committee.  The 
feedback  provided  from  this 
in  consultation  was  that  States  continue  to 
struggle  with  antiquated  IT 
infra.structure  and  vary  widely  in  their 
in  cajiacity  to  implemeni  new  technologies 
that  siqiport  data  exchange 
standardization.  In  addition,  the  limits 
of  State  rr  caiiacity  have  been  .severely 
1  tested  since  tlie  on.set  ol  the  last 

recession  through  the  jiresent.  as  the 
E  economy  slowly  recovers.  During  this 
period.  States  experienced 
1  extraordinarily  high  claims  loads  and 

implemented  a  very  comiilex 
at  Emergency  Dnemployment 

is  Conqiensation  (EDC)  jirogram  and 

,1  extensions.  EDC  had  multiple  iterations 

over  the  course  of  the  recession  and 
i,M-  during  the  recovery,  requiring  States  to 
reprogram  computers  frequently  to 

''.'b  accommodate  the  changes  to  the 

program.  In  addition,  the  Act  required 
imiriementation  of  a  number  of  new 
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reforms  to  the  Kl)(;  program,  also 
nuiuiring  computer  programming  and 
rapid  impUanentation.  .States  al.so 
identified  lack  of  snificient  funding  as  a 
challenge  to  modernizing  tlnnr  I  f 
systems.  .States  recommemhMl 
hiveraging  work  to  imphmient  data 
exchange  standards  as  a  desirable 
approach  to  meeting  the  data  exchange 
nuinirements  of  .section  ‘til.  .S.SA. 

The  Diipartment  also  considiinul 
employers'  perspectives  in  the 
development  of  this  regulation.  The  data 
exchang(5  standards  j)rop{).sed  in  this 
rule  to  address  the  r(i(|nirements  of 
sections  911(a)(1)  and  ‘)T1(1))(1).  .S.SA. 
.su|)port  proces.ses  that  will  reduce  the 
hnrden  employers  have  in  providing 
n!(jnin!d  information  to  the  .SWAs.  The 
first  data  exchange  standard  will  a])plv 
to  !(X)N.  which  facilitates  the  sharing  of 
employer  rejiorted  wage  information 
among  the  .States.  Ffficiently  .sharing 
n)ntim!ly  re])orted  wage  data  among  the 
.States  prevents  .SWAs  from  having  to 
contact  emj)loyers  through  manual 
processes  to  provide;  the  wage 
information  again.  The  s(;cond  standard 
mandated  hy  this  rule  r(;lates  to  .SIDK.S. 
'I’he;  D(;partment  is  cnrr(;ntly  working 
with  .States  to  automate  and  standardize 
the  flow  of  data  h(;tween  .SWAs  and 
employers  and/or  employer  third-])artv 
administrators  (ITAs).  ITAs  are; 
e)rganizatie)ns  thiit  e:e)ntrae;t  with 
eanple)ve;rs  te;  ae:t  e)n  their  l)e;h!ilf  with 
.SWAs  leer  pre)e:essing  the;  e;mple)ve;rs'  IKi 
e;laims-re;late;el  activitie;s.  sne;h  as  filing 
e)Uiirte;iiy  wage  ;mel  tax  re;])e)rts. 
re;.spe)neiing  te;  re;eine;sts  feer  .se;paratie)n 
infe)rmatie)n.  anel  managing  lJ(i  ae:e:e)nnts 
anel  exists.  The;  geial  eif  .SIDE.S  is  te; 
effe;e;tively  automate;  anel  stre;andine;  the; 
elata  (;xe:hange;  that  eiexairs  he;twe;en 
.SWy\s  anel  empleiyers  eir  their  TPA  sei  as 
te)  enable;  efficienci(;s.  Both  emjileiyers 
anel  TBAs  have;  he;e;n  inveilveel  in  the; 
elevelopment  eif  all  .SIDE.S  elata  e;xe;hange 
me)elul(;s.  inedneling  the;  e:he)ie:e;  eif  XML 
as  the;  elata  e;xe;hange;  stanelarel  feir 
.SIDE.S.  Em])le)ye;r.s  anel  TBy\s  are; 
re;])rese;nte;ei  e)n  the  .SIDE.S  e)p(;ratie)ns 
e:e)mmitte;e;.  .SIDE.S  |)re)viele;s  a  me;the)el  feir 
.SWAs,  e;mple)ye;rs.  anel  Ti’y\s  te)  impreive; 
time;line;ss  anel  ae:e:nrae;y  eif  IIC  edaims 
pre)e;(;ssing,  iiiiel  re;elne;e  cei.sts  hy  e:re;ating 
an  e;le;e;tre)nie:  exediange  eif  infeirmatiem 
using  ii  st;melarelize;el.  .se;e;ure;  feninat  with 
eliitii  valielatiems  that  are;  strie:tlv 
e;nfe)re;e;el  te)  pre;ve;nt  the;  transfer  eif 
ine;e)mple;te;  eir  ince)rre;e;tlv  fen  inatteel 
eliita.  Be)th  ICON  anel  .SIDES  are; 
elise;n.sse;el  in  ineire;  ele;tail  l)e;low. 

Te)  me;e;t  the;  re;e|nire;me;nts  eif  se;ctie)n 
t)11.  .S.Sy\.  the  De;partme;nt  is  ele;signating 
XML  as  the  elata  exediange  stanelarel  feir 
twe)  .syste;ms  that  snppeirt  the  reporting 
e)f  elata  anel  infeirmation  feir  two  core;  U1 
aelministrative  functions:  (1)  Empleiyer 


re;j)e)rting  e)f  infeirmatiem  re;e]ne;ste;el  hv 
.SWAs  te)  supjieirt  eligibility 
ele;te;rminatie)ns  (.SIDlvS);  iinei  (2)  the; 
re;])e)rting  anel  e;xe:hange  eif  w.ige; 
infeirmatie)!)  ameing  the;  .State;s  th:it  ;dse) 
snpiieirts  elete;rminatie)n  eif  e;ligihilitv  feir 
l)e;ne;fits  (ICON).  XML  is  a  markii]) 
language;  that  ele;fine;.s  ii  .se;t  eif  rule;.s  leer 
ene;e)eling  ele)e;ume;nts  in  a  feirmat 
ele;.signe;el  te)  .strne:tnre;.  .steire;  anel 
transpeirt  elati).  XML  elata  <ire;  ste)re;el  in 
|)lain  text  feirmat  that  is  heith  human- 
re;aeial)le;  ;mel  m;ie;hine-re;aelal)le;.  Use;  eif 
XML  alse)  preivieles  feir  a  seiftwiire;-  ;iuel 
harelware;-inele;pe;nele;nt  metheiel  eif 
e;xe;hanging  elata  eiver  ine:e)m])atil)le; 
a])])lie;atie)ns  eir  systems  e)ve;r  the 
Internet. 

.Se;e;tie)n  t)l  1(a)(2).  .S.SA.  re;(iuire;s  that 
the;  elata  exe;hange;  stanelarel 
im])le;me;nte;el  in  this  rnle;making  “te)  the; 
extent  prae;tie:ahle,  he;  ne)npre)prie;tarv 
;mel  inte;re)pe;ral)le.”  .S(;e:tion  t)l  1(h)(2). 
.S.SA.  alse)  re;{|nire;.s  that  the  ehita 
e;xe;hange;  stanelarels  imple;mente;el  in  this 
ridemaking  “to  the;  extent  prae:tie:al)le; 
ine:e)rpe)rate  a  wiele;ly  ae:e:epte;el. 
ne)n])re)prie;tary.  seare:hal)le.  e:e)m|)nte;r- 
re;ael<ihle;  fe)rmiit,”  <mel  “he;  e;apahle;  e)f 
he;ing  e:e)ntinuallv  u])graele;el  as 
ne;e:e;.s.siiry.”  .Se;e:tie)n  91 1  (l))(.'l).  .S.SA, 
si)e;e;ifie:ally  re;e]nire;.s  th.it  this  rule,  “te) 
the;  e;xte;nt  prae:tie:al)le;,  ine:e)rpe)rate; 
existing  ne)npre)prii;tarv  stanelarels,  .sne:h 
as  the;  e;Xtensil)le;  Marku])  Language." 
The;  elata  e;xe:h;mge  stanelarels 
e;stal)lishe;el  in  this  pre)|)e)se;el  rule; 
maneiate;  the  u.se;  e)f  XML  to  me;e;t  the; 
afe)re;me;ntione;el  re;eiuire;me;nt,s  e)f 
,se;e;tie)ns  t)ll(ii)  anel  (h).  .S.SA. 

XML  *  pre)vieles  an  intere)|)e;rahle; 
stanelarel  fr;nnewe)rk  using  ceanine)!) 
e;omj)uter  languages  anel  .stanelarel 
Idrmats  anel  pre)te)ce)ls  te)  manage  ce;rtain 
fune:tie)n.s  e)r  e:e)mmunications.  Caining 
interoperability  among  the  De;j)artment 
anel  .'58  .States  anel  territeeries  with 
elifferent  IT  infni.slrue:ture  anel  elifferent 
preegram  i)arameters  (.State  IJI  j)re)gram.s 
have  eliffering  eligibility  re;quire;ments 
anel  ])roe:e;.sse.s  leer  .snj)porting  the).se; 
re;ejuire;me;nt.s)  is  challenging.  Therefore;, 
the;  De;])artme;nt  is  fe)e:nsing  e)n  ce)re; 
fune:tions  anel  re;porting  re;{piirements 
that  are;  truly  e;e)mme)n  ame)ng  the  .Stiite;.s 
te)  e:e)elifv  elata  e;xe:h<mge  stanelarels. 

Finally,  .se;e;tie)n  911(a)(8)(/\),  .S.SA, 
re;e|uire;.s  that  leer  elata  e;xe:hange;  re;pe)rting 
stanelarels,  the  rule;,  te)  the;  extent 
l)rae:tie:al)le;,  ine:e)r])e)rate  inte;re)pe;rahle; 
stiineiarels  ele;vele)pe;el  anel  maintaineel  hy 
an  internatieenal  veehmtiiry  e:e)n.sen.sus 

'  'rh(!  USD  ol  lh(!  iDi'in  "XMl,"  iiid:iiis  XMl.  iiiid  iinv 
XMI.-lias(ul  ii)iii'kii|>  litDgii.i^Dls)  thill  (iDliiiDS  ii  sdI  ol 
i'uIds  l(ir  Diicddin^  dociiniDnls  iind/iir  dalii  in  a 
lorniiil  thill  is  licith  hnniiin-i'DiidiililD  iind  niiichiiiD- 
I'DildilhlD.  lllO  iDlin  "XMl."  DIIDiipsuliltDS  lllD 
pi'Dvisinns  spociliDd  in  mdwIv  iiiidtul  SDclion  ttl  1 . 
.S.Sy\. 


.stanelarels  hetelv.  The;  XML  stanelarel 
he;re;in  elesignateel  m(;et.s  this 
re;e]uire;me;nt  its  it  is  re;e;e)gnize;el  hv  the; 
Wen  lel  Wiele;  We;h  Ce)n.se)rtium,  an 
inte;rnatie)nal  veiluntiirv  e:e)n.se;nsn,s 
.staneliirels  he)ely.  The;  rule;  iilse)  me;e;t.s  the; 
re;(piire;me;nt  e)f  ine;e)ri)e)rating  stanelarels 
ele;ve;lope;el  ;mel  maintaine;el  hy 
interge)ve;rmne;ntal  p;nlnershi|).s  like;  the 
Niitieinal  lnfe)rm<itie)niil  Exe:hange  Meiele;! 
(NIEM)  re;fe;re;ne:e;el  in  .se;e:tion 
911(a)(:i)(B).  .S.SA.  XML  is  a  elata 
e;xe:hange;  stanelarel  re;e:e)gnize;el  hv  NIEM. 
The  stanelarel  te)  he  e:e)nsielere;el  unele;r 
.Se;e:tie)n  ttl  1(a)(8)(C).  SSA,  re;eiuire;s 
ine:orpe)ratie)n.  te)  the  extent  ])rae;tie:ahle, 
e)f  ‘‘inte;re)])eral)le  st.melarels  eleve;le)])e;el 
anel  maintaine;el  hy  Fe;ele;ral  entitiexs  with 
antheerity  e)ve;r  e:ontrae:ting  anel  finaiu:ial 
assistane:e;,  sue:h  as  the  Feeleral 
yXeiepiisition  Regulations  (x)nncil.”  This 
<ip])lie;.s  te)  e:e)ntrae:ting  anel  pre)e:urement 
pre)e:e;s.se.s  anel  is  not  applie:al)le;  te)  III 
pre)e:esses. 

In  ae:e:e)relane:e;  with  these;  i)re)visie)ns. 
the  Depiirtment  |)re)])oses  the;  following 
in  this  rulemaking: 

•  lJnele;r  ,se;e:tie)n  911(a).  .S.SA. 
ele;sign;iting  XML  as  the;  eliita  exchange 
.stanelarel  fe)r  the;  re;al-lime;  a])])lie:atie)ns  ' 
e)f  ICON: 

•  llneler  se;e;tie)n  911(a),  .S.SA. 
elesignating  XML  as  the  stanelarel  fe)r  the; 
.SIDE.S  elata  e;xe;hange;  me)elnle;s: 

•  Dueler  .se;e;tiou  til  1(1)).  SSA, 
ele;signating  XML  its  the  eliita  e;xe;himge 
stiinelarel  te)  ge)ve;rn  reporting  e)f 
iide)rmiitie)n  share;el  thre)ugh  .SIDE.S;  iinel 

•  llneler  .se;e:tie)n  911(a).  .S.Sy\, 
ele;signiiling  XML  as  the;  elata  exchange; 
staneliirel  leer  re;iil-time  applie;atie)n.s  e)f 
ICON  iinel  .SIDE.S  elata  e;xi:hange 
meiehiles  in  assoe:iatie)n  with  majeir  IT 
meielernizatiem  ])roje;e:t  using  Fe;eleral 
fnnels. 

The  Department  is  neit  ruling  out  the; 
establishment  of  aelelitional  elata 
exchange  stanelarels  hv  regulation, 
pre)mulgatt;d  threnigh  aelvance;  ne)tie;e 
anel  oppeirtunity  feir  public  e:e)mnie;nt,  in 
the;  future.  The;  Department  intenels  tei 
exmtinne;  to  expleire  either  functions 
where;  elata  e;xe:hange;  .stanelarels  wemlel 
he;  vahiahle  tei  the  UI  preigram  anel  as  it 
re;late;.s  tei  share;el  elata  e;xe:hange;  with 
e)the;r  Feeleral  agene.ies. 

ICOM 

ICON  is  useel  tei  implement  se;e;tie)ns 
88()4(ii)(9)(A)  anel  (13)  eif  the  Feeleral 
Uneaniileiyment  Tax  Act  (FUTA), 
preivieling  feir  inte;rstate;  anel  e:e)mhine;el- 

'  ICON  iippliciilioiis  iii'D  civiiiliililD  in  iD.il-liniD  mid 
liiilcli  inodD.  .StiilDS  vm  v  in  llio  usd  of  iDiil-liinD 
.ipplic.iliniis  VDrsns  tliD  li.itch  inodD.  TIid  liiildi 
iniidD  idlows  lor  pr(K:Dssin{;  orinnlliplD  rDipiDsIs  .it 
a  scliDdulDd  tiniD  insiDad  ol  iinniDdialD  "rDal-tiniD" 
proe:DSsin”. 
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claims.  •  ICON  (!iial)l(;.s  States  to 
nujuost.  submit,  and  rucoivo  much  of  the 
inlormatioii  nccos.sarv  to  ostablisli 
Oiiiinsaml  detormim;  dij-ibilitv  'l'lu> 
nMimronumt  to  j,ay  I JC -‘whon  duo”  ' 

""'lor  .suction  :t();t(a)(l).  SSA.  iucludos 

liniolino.ss  ol  lim.sc!  |)aymoul.s.  Intor.stalc! 
""'I  comhinod  waoo  eh, i, 

(  oinplox  to  iidmiinstor  sinco  Ihov 
rcMjuin! communication  and 
Iraiismi.ssion  of  information  botwoon 
.State's  or  b(!fwe'on  a  Stato  and  a  Fodoral 
agoncy.  lo  oiisuro  that  tbo.so  claims  aro 
paid  whon  duo."  iho  Doparlmont 

of Icfl'N  '"'""l"nanco 

ut  l(,ON.  I(i)N  IS  a  socuro  multi- 

purjm.so  tolocommunicalions  notwork 
hat  supports  tho  transfor  of  data  among 
1h.  .SU'As  noodoci  for  critical  inogram 
I uiu.tions,  uu.luding; 

•  Intorstato  I3onofit.s/Combinod-\Va»o 

CJanns;  ^ 

•  niumijdoymont  Componsation  for 
fodoral  Civilian  Emjiloyoos  and 
Cnomjdoymont  Compons.'tion  for  Ex- 
.Sorvicomombors  programs; 

•  Tho  Wago  Rocord  Inton.hango 

.Systom,  which  allows  SAVA.s  to  obtain 
w.igo  data  for  iirogram  porfornianco  , 

piirjjo.sos  of  individuals  who  have  , 

particijiatod  in  workforco  invostmont 
programs  in  SWAs; 

•lluilJIbuiuiry  (lata  ox(:hango  with 
ii';.S(.(;ialS,H;urityAdmini.stralion 

(.Social  Socurity)  that  onablos  SWAs  to 

rocN  .‘^O'airitv  Niimhors 

(SSNs)  with  Social  Socuritv;  and 
•  I  ho  I  foalth  Covorago  tax  Crodit  r 
tl"it  onablos  a  SWA  to  transmit 
information  to  tho  Intornal  Rovonuo 
jSorvico  ahout  individuals  oligiblo  for 
holj)  paying  for  thoir  hoalth  insuranco  " 
ciovorago. 

Tho  Doparlmont  propo.sos  XME  as  tho 
data  'ixchango  standard  undor  suction  st 
-D  1  (a).  SSA,  for  a  suh.sot  of  tho.so  o 

Innctions  duo  to  both  Stato  and  ICON  '  * 
(ja])acity  to  adopt  standards  for  soino  of  u 

to  tlu.so  chosen  functions.  ICON  * 

(  urronfly  supports  tho  followino 
applications  in  roal-timo  allowing  for  "" 
Matos  to  use  XML  standards  for  tho.so 
(unctions.  Tho.so  aro  ajiplications  •'  ' 

currontly  used  by  somo  SWAs  to  ' 

■support  tho  processing  of  all  IJC  claims: 


Fel,„,arv  ...  . . . 


•  Intor.stato  Wages  and  Honofits 

1"  liKiuirios/Rospon.so.s.  which  supports 
onhno  transmission  of  intorstato  wa<'o.s 
and  honofits  impiirios  and  rospon.so" 
liotwoon  SWAs;  ' 

•  VVithdrawnVlnvalid  Claims,  which 

Ml'nvs  lor  tho  posting  and  viewing  of 

forswx:;'::"'"''''' 

..It’  liujuirv.  which 

allows  SWAs  to  m(|uiro  about  wages 
roportod  to  other  SWAs  hv  SSN 
C.iirrontly,  .sovon  SWAs  aro  involved 
in  modornizing  .some  of  thoir  ICON 
aiildications  and  it  is  not  practical  to 
HKiuiro  all  States  to  comjilv  with  this 

■staiulanl  innnodiatoly.  Tho  Dopartmont 

(.ontoniplat(i.s  providing  SWAs  load  time 
adojjt  and  imjdomonf  tho  now  data 
oxchango  standard  for  tho.so 
aj)j)lication.s.  Sinco  States  nood  time  to 
iinplomont  tho  roal-timo  ICiON 
apjdications,  it  is  not  foasiblo  to 
dosignato  a  data  oxchango  standard  to 
govern  tho  rojmrting  of  this  information 
nndor  .section  911(1)).  SSA,  at  this  time 
Accordingly,  as  explained  below,  tho 
Doi)iirtniont  jiroposos  that  all  SWA’s 

u.smg  roal-timo  ICON  applications  ‘ 

(.oniply  with  tho  XML  data  oxchango 
■standard  no  later  than  Sojitombor  'fO 
201«.ASWAniayr,u,n.i.s'tan,ixt.m^^^^^ 

')(  the  Soptoinbor  201H  doadlino  if  it 

'l‘-‘'"')'^stnito.s  that  ro.sourco.s  aro  not 
iiymlablo  to  moot  this  ro(iuironiont 
Iho.so  rocjuo.sts  must  bo  .siibniittod  in 
wnting  to  tho  Adinini.strator  of  tho 
1  fico  ol  Unoniploymont  Insurance  no 
l.itiM-  than  (i  inonlhs  hoforo  tho  doadlino- 
icquosts  will  ho  roviowod  and  decided  ' 
within  .'JO  (lavs. 


■•■S,M:li„n  .'l,i()4(ii)(!l)(A).  (FUTA)  r,.,ui,„s  ns  ■, 
((.lul.l.m,  nlilu!  .Snenjinrys  CTliticnti,,,!  otn  .Stntn 
.iw  un(l(.r  M  l  I  A.  Hint  ■conipdnsntion  .slmll  not  |„. 

■  >l< -s  «  ( la.in  in  niKilhor  .Sinto  *  *  *  Imcnu.s,. 

.  m  nii,.tl,or  .Slnln  *  * 

'■'■I'M  (olnrtTri  V  -  ■SoMinii ' 

I  l(.)j(lij.  I  1)  I  A.  nl.so  nKniirns  ns  n  ciiiuliliiin  iil 
111'  ■Vcrntnrv  s  cnrlilicnlKin  Hmt  -ili,,  .Sinin  stinll 
|).Mln,i|)n((i  1,1  niiv  niTnn»oiiin„ts  l„rtl,n  pnviiicnl  „t 
„n  Itio  linsis  ot«„„|,i„i„^  n.i 

(•o\.,„,,|  i„ulo,  l|„..Stnl,,  unnmpl.iviiioni 

coiiipon.snlKin  Inw  (itollnii- .Sinids*  *  *" 


SIDES 

SIDES  is  n(^co.s.sary  to  ofhx.tuato  tho 
M.indmd  for  Claim  Dotonnination.s— 
Sojiaration  Information,  codified  in 
regulation  at  20  CFR  part  02.^5  Appendix 
B.  1  hi.s  . standard  is  ha.sod  .significantlv 
on  the  imHliods  of  administration” 
roejuiromont  in  section  :J0;j(aj(l],  SSA, 
and  includes  a  ro(|uiromont  that  a  Stato 
promjitly  ohtain  information  from  tho 
workeir.  omjiloyor.  or  other  source  that 
IS  sufficumt  to  roa.sonablv  in.suro 
payment  of  DC  whon  duo.  For  this 
roa.s()n,  tho  Dopartmont  .su|)port.s 
(lovolopmont  and  maintonanco  of 
SIDES,  which  enables  States  to 
oxchango  information  with  omplovors 
oloctronically,  thorobv  markodiv  ' 
""proving  tho  timolino.ss  and  accurai  v 
')(  the  (Mnployor-providod  information 
alKiut  the  roa.sons  individuals  .separated 
iroin  oniplovinoiil. 

.SIDES  is  an  automated  information 
oxchango  and  rojiorting  svstom  to 
■standard  izo  SWAs’  del  ivory  of 
information  to  omployors  and  collection 
')(  information  hy  SWAs  from  employers 


^  .‘Tsn^- "■ 

"I  .SID1-„S  l„r  ol  oinplovc!,. 

,<S  .sojiaration  information  was 

iniplomontod.  'f'his  oxchango  of 
h  'V'tli  omployors  or  thoir 

1 1  A.s  (,n  the  circum.stancos  undoriving 

'"'(ividual  DC  claimants’ joh  '  ^ 
">"  ;^i;'!;;;‘">"«'villnulu(:oD(:paym(intst(, 

ineligible  claimants,  yield 
•  ’  administrative  cost  .savings  to  both 

"'"pl')yur.s  and  taxpayers,  and  promote 

"»"'"»"""lyl)onofit(lotorminati(,n.s 

(.nrrontly.  2P  SWAs  and  .'J  largo  TPAs 
aro  participating  in  tho  SIDES  effort.  In 
A  201 1 ,  the  SIDES  oxchango  of  data  to 
\oiity  claimant  wages  was 

""pBunontod.  Tho  addition  of  tho 

(larnings  verification  oxchango  allows 
tsA  As  and  employers  to  more  (luicklv 
^  and  accuratolv  vorifv  whon  DC 

ijlaimanfs  return  to  work,  thus  reducing 
tho  loading  cau.se  of  DC  ovorpavinents 
(  launants  rocoijit  of  DC  while  ' 
omployed. 

SIDES  is  managed  hy  NASWA  which 
(.ontracts  with  a  vendor  for  its 
maintonanco.  support,  and  operations. 

Dio  Department  has  jirovidod  siiocifie 
tiiiidmg  to  Stato  consortia  and  SWAs  for 
dovolopmont.  maintonanco.  and 

"P'"''ti')ms  of  SIDES.  Stato  (;on.s(,rtia  aro 

gioujis  of  States  collahorating  to  jointiv 
(wfablish  a  project  team  to  oversee  the' 
(lo.sign,  dovolopmont  and 

"f  un  rr  .solution  that 
wiit  tie  shared  across  tho  States  TIk* 
iJopartmont  rocontiv  fundod  a 
'■'"i.surtium  of  States  to  ovonsoo  the 
dovolojmiont  of  now  SIDES  data 
oxchangos  modiilos  to  allow  SWAs  to 
notify  omployers  and  TPAs  of  honofits 
(.liargos  to  thoir  accounts  and  of  non- 
monotary  doforminations.  SWAs 
particijiating  in  tho  SIDES  comsortia. 
Hlontity  and  hoi])  prioritize  now  SIDES 
inodulos  to  bo  dovolojiod  and  direct 
the.se  funds  to  NASWA  for  tho 
doyolojimont  of  tho.so  inodulos.  All 
SWAs  using  SIDES  modules  jirovido 
aommistrativo  funding  to  NASWA  for 
tlio  continued  operations  of  SIDES. 

lie  Do|)artniont  continuos  to  facilitate 
tlio  oxjiansion  and  onhancomont  of  tho 
iinctionality  and  use  of  SIDES  a.s  a  vital 
tool  for  SWAs  with  respect  to 
provoiition  and  detection  of  innironor 
payments,  and  has  provided 
■sujiplomontal  funding  to  a  State 
c:on.s()rtiuni  tor  tho  dovelopnient  of 
additional  data  oxchango  inodulos 
I  hose  modules  includo; 

•  VC  Bmmf it  Clnirgn  Notices.  'I  his 
(mhanconiont  will  make  it  possible  for 
S\\  A.S  to  provide  omjilovors  notice  of 
lienofit  charges  to  thoir  accounts 
0  Mroni, ally  rail,,.,- Ilnu,  l,v 
mail.  1  his  jiormits  a  (juickor  dolivorv 
am  review  hy  tho  omjiloyor  and  tho 
aliility  to  reply  oloctronically  if  the 
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chaiges  an?  (|uestional)le.  This  ex|)edite(l 
information  exchange  can  d(!tect 
potential  improper  payments  earlier, 
particularly  tliose  related  to  identity 
theft  and  employees  that  return  to  work 
ami  continue  to  collect  benefits. 

•  iVo/i-A/one/o/r  Dctcrniinations 

This  enhancement  will  notify 
employers  electronically,  rather  than  on 
paj)er.  of  SWA  dcicisions  on  the 
eligibility  of  their  former  workers  who 
(init  or  were  let  go  for  cause.  This  will 
improye  the  timeliness  of  em|)loy(!r 
appeals  and  allow  for  (inicker  appcial 
decisions,  halting  improper  payments 
faster  if  the  employer  preyails  in  the 
apj)eal. 

Additionally,  seyeral  other  data 
(ixchange  modules  are  under 
consideration  for  the  expansion  of 
.SIDKS  including  Monetary  and  Potential 
('.barges,  and  A])p(5als  Diicisions.  The 
XMl.  standard  will  ap])ly  to  the 
deyelopment  of  these  additional  data 
exchange  modules  as  well. 

The  j)roposed  ride  designates  a  data 
exchange  standard  under  .section  t)  11(a). 
.S.SA.  to  apply  to  the  SIDES  data 
exchange  modules  and  designates  a 
.standard  under  section  ‘111(1)).  SSA.  to 
goyern  reporting  of  information  through 
SIDES  data  exchange  modules. 

Mdjor  IT  Moddi  ni/Ailion  of  111  Banofits 
and  Tax  Svstonis 

For  the  purpose  of  this  regulation,  a 
major  I  T  Modernization  of  III  Hmiefits 
and  'fax  sy.stems  includes  conyersion. 
re-engineering,  rewriting,  or  transferring 
of  an  existing  system  to  a  modernized 
framework  such  as  transferring  a 
process  from  mainframe  operations  to 
weh-ba.sed  operations,  conyerting  to 
modern  computer  jjrogramming 
languages,  or  upgrading  .software 
libraries,  protocols,  or  hardware 
platform  and  infrastructure.  As  the 
Department  proyides  funding  to  States 
to  modernize  their  information 
technology  sy.stems.  the  oi)portnnity 
exi.sts  to  use  new  data  exchange 
.standards  that  improye  o|)eration.s  of  the 
III  system  as  a  whole  and  may  further 
enable  imjiroyed  data  exchanges  with 
other  .States  and  Federal  agencies. 

The  De|)artment  facilitates  .SWAs’ 
efforts  to  modernize  IT  systems 
supporting  their  111  programs  by 
|)royiding  funding  for  administration 
and  operations,  and  a|)))ro))riate 
technical  assistance.  While  the  Federal- 
.State  structure  of  the  1)1  program  ])lace.s 
j)rimary  responsibility  for  its 
administration  on  the  .States,  the 
Department  proyides  periodic 
supplemental  funding  opportunities  for 
IT  modernization  actiyities.  In  addition. 
(Congress  periodically  proyitles  special 


distributions  of  administratiye  111 
funding  to  .States. 

Federal  funds  for  III  modernization 
efforts  come  ])rimarily  from  three 
sources:  (1)  .Supplemental  budget  funds 
that  are  designated  by  the  De])artment 
for  .State  I  T  modernization  efforts.  (2) 
.State  1)1  administration  funding,  and  (3) 
special  distributions.  .State 
administration  funding  primarily 
consists  of  .State  1)1  operations  funds  (an 
administratiye  grant  issued  by  the 
Department  at  the  beginning  of  each 
Fiscal  year).  Recent  special  distributions 
to  .States.  ]nirsuant  to  section  ‘)()3.  .S.SA. 
include  those  proyided  niuler  the  job 
Oreation  and  Worker  Assistance  Act  of 
2002  funds  (distributed  under  the  Reed 
Act.  a  mechanism  by  which  the  Federal 
goyernment  transfers  surplus  111  funds 
to  .States)  and  American  Recoyery  and 
Reinyestment  Act  funds  (an  economic 
stimulus  jiackage  enacted  in  February 
2000).  Also,  since  2000,  the  Department 
has  proyided  sn])plemental  funding  to 
.State  consortia  to  deyeloj)  jointly 
functional  riujiiirements  and 
deyeloinnent  of  modernized  1)1  I  f 
Benefits  and/or  Tax  systems.  One  of  the 
reijuirements  was  that  the  technology 
tools  deyelojied  use  o])en  source 
components  to  the  extent  feasible,  he 
transferable,  and  he  cajiahle  of  being 
shared  by  multiple  .SWAs.  'I’he  goal  is 
for  mnlti|)le  .SWAs  to  share  common 
sy.stems/tools  that  accommodate  each 
.SWA's  specific  needs,  liach  of  the 
consortia  has  its  .State  leadershij) 
engaged  in  the  proce.ss  and  soliciting 
yendors  to  assist  with  the  sy.stem  design 
and  deyelo])ment  efforts. 

This  pro])osed  rule  will  re(]nire 
.SWAs.  when  using  Federal  funds  to 
modernize  their  1)1  systems,  to  u.se  XMl, 
as  a  data  exchange  standard  when 
deyeloping  the  functionality  to  interface 
with  l(X)N,  to  implement  SIDES  and  the 
rejiorting  of  information  through  .SIDE.S. 
This  reijuirement  will  potentially 
further  accelerate  State  adoption  of  this 
standard  for  both  functions.  3'he 
Department  .strongly  encourages  .SWAs. 
to  the  extent  feasible,  to  begin 
conforming  to  the  XME  standard  for  any 
major  1)1  I  F  modernization  projects 
already  underway. 

Hffoclivc  Date 

.Section  21()4(1))(1)  of  the  Act  reipiires 
that  a  pro])o.sed  rule  under  section 
Ull(a),  .S.SA,  he  issued  “within  12 
months  after  the  date  of  the  enactment 
of  this  section.”  and  a  final  rule  to  be 
issued  “after  public  comment,  within  24 
months  after  such  date  of  enactment.” 
.Section  21()4(l))(2)  of  the  Act  reijuires 
that  a  ])roposed  ride  under  section 
5)1 1(h),  SSA.  will  “become  effectiye 
with  respect  to  re])orts  required  in  the 


first  reporting  period,  after  the  effectiye 
ilate  of  the  final  ride  referred  to  in 
jiaragraph  (1)  of  this  suh.section.” 

Accordingly,  we  jiropose  that  the  data 
exchange  standard  for  .SlDlvS,  under 
both  sections  5)1 1(a)  and  (h).  .S.SA, 
become  effectiye  30  days  after 
publication  of  the  final  rule,  consistent 
with  the  AFA  as  codified  at  .'5  l)..S.(;. 
.'j.‘)3(d).  .States  imiilementing  new  data 
exchange  modules  after  that  date  will 
utilize  XME  as  the  data  exchange 
standard. 

Additionally,  we  ])ro])ose  that  the 
date  by  which  SWAs  will  be  reipiired  to 
comply  with  the  data  exchange  .standard 
for  1(X)N.  ])roj)o.sed  under  section 
5)1 1(a).  .S.SA.  to  he  .Sejitemher  30.  2018. 
This  will  allow  .States  to  begin 
implementing  the  .standard  as  .soon  as 
])ractical)le.  while  still  providing 
enough  advance  time  to  ai count  for  the 
current  technology  capacity  of  .States 
and  the  fact  that  many  .States  will  need 
to  make  substantial  changes  to  their 
technology  sy.stems  to  implement  XME 
for  their  ICXIN  exchanges. 

I‘'inally.  the  effective  date  of 
designation  of  XME  as  the  data 
exchange  standard  for  .SIDE.S  data 
exchange  modules  and  for  the  real-time 
1(X)N  applications.  ])ropo.sed  under 
.section  5)1 1(a).  .S.SA,  is  30  days  after 
publication  of  the  final  rule,  consistent 
with  the  AFA  as  codified  at  .‘i  l)..S.(',. 
.'■).'‘)3(d). 

II.  Section-by-Section 

Definitions  (§  tilt).  I ) 

This  section  jn'opo.ses  definitions  of 
terms  used  in  this  rule.  Most  are  self- 
explanatory;  however,  of  particular  note 
is  paragra])h  (c).  which  defines  XME, 
the  standard  we  pro])o.se  to  u.se  for  data 
exchange.  XME  data  are  .stored  in  jilain 
text  format  that  is  both  human-readable 
and  macliine-readahle  and  jirovides  for 
a  .software-  and  hardware-indejiendent 
method  of  exchanging  data  over 
incomjiatihle  aiiplications  or  sy.stems 
over  the  internet.  'Fhis  definition 
includes  any  future  iqigrades.  iterations, 
or  relea.ses  of  XME-hased  language. 

Data  Exchange  Standardi/Aition  for 
ICON  til  t).2) 

Fro])o.sed  paragra])h  (a)  designates 
XMl.  as  the  data  exchange  standard  for 
the  real-time  1(X)N  ai)j)lication.s.  'Fhese 
applications  are;  Interstate  Wages  and 
Benefits  ln(|uiries/Re.spon.se.s; 
Withdrawn/Invalid  Olaims;  and  .State 
identification  ln(|uiry.  These 
applications,  u.sed  by  .States,  are 
currently  supported  by  lOON  in  real¬ 
time  using  two  data  exchange  format.s — 
Extended  Binary  Coded  Decimal 
Interchange  Code  (EBCDIC)  and  Web 
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Services  Description  Language  (WSDL), 
which  is  a  XMl.-hased  language.  As 
staled  ])reviously.  the  Dcjpartinent  has 
■sehicted  this  snh-set  ol'the  applications 
siijjported  on  ICON  lor  ai)])lying  a  data 
exchange  standards  because  they 
repr(!S(!nt  the  applications  which  both 
1(X)N  and  States  cnrnaitlv  have  capacilv 
to  iinphanenl.  'Fhe  De])artnu!nt  will 
continue  to  consider  wavs  to  aj)ply  data 
exchange  standards  to  the  other  ICiON 
hinctions,  but  the  technologv  sc)lntions 
are  currently  not  available.  It  niav  he 
ov(!r  five  years  before!  th(!S(!  luiw 
technology  solutions  can  lu!  effectively 
applied  in  the  ICON  environment. 

Froposeid  ])aragra])h  (h)  reepures  that 
all  SWAs  using  real-time  ICON 
applications  conform  to  the  XML  data 
exchange  standard  no  later  than 
S(!])toml)(!r  30,  2018.  The  rule  ])rovides 
that  a  SWA  may  request  an  extension  of 
this  deadline  if  it  demonstrates  that 
resources  are  not  available  to  meet  the 
reciuirements.  The  recjuest  must  he 
suhmittcul  to  the  Administrator  of  the 
Office  of  IJnemployment  Insurance  no 
later  than  0  months  Ixifore  the  deadline 
and  the  re(iuest  will  he  approved  or 
denied  within  30  days. 

ICON  is  funded  hv  a  cooperative 
agreement  hetwe(!n  the  D(!])arlment  and 
Stat(!  of  Maryland.  The  Maryland 
D(!])artment  of  Labor,  Lic(!nsing  and 
Regidation  ac.ts  as  the  De])artment's 
agent  to  contract  with  a  vendor  for  the 
maintenance,  support,  and  o])erations  of 
ICON,  lleginning  in  FY  2007,  the 
Diijjartment  facilitated  and  later 
provided  funding  for  the  conversion  of 
data  exchange  formats  from  ElfCDK]  to 
WSDL.  EBCDIC  is  a  format  si)ecifically 
used  for  mainframes  and  is  not  an 
interoperable  standard.  However,  the 
migration  of  SWAs  from  EBCDIC]  to 
WSDL  is  .still  in  its  infancy  re(]uiring 
ICON  to  su])port  a  dual  (iuvironment 
(Wei)  Services  and  Mainframe). 

A  few  SWAs  currently  are  in  the 
process  of  implementing  some  of  the 
modernized.  XML-hased  real-time 
applications  in  conjunction  with  their 
efforts  to  modernize  their  IT  systems  or 
replace  outdated  sy.stems.  3'he  goal  of 
this  pro])osed  section  is  to  accelerate 
State  ado])tion  of  XML-ha.sed  real  time 
applications  in  order  to  eventually 
eliminate  the  need  for  ICON  to  manage 
mainframe  applications  in  addition  to 
the  XML-hased  a])])licalions. 

The  De|)artinent  will  continue  to 
su])])ort  SWAs’  transition  to  modernized 
XML-hased  real-time  ICON  a])])lic:ations 
and  ex])ects  that  the  ])roposed  data 
exchange  standard  will  accelerate 
SWAs’  adoption  of  the  XML  exchange 
standard.  'I’he  development  of  a  single 
environment  will  result  in  im])roved 
efficiencies  and  cost  savings  and  allow 


the  Department  to  more  effectively 
manage  the  deveh)pinent  of  future  data 
exchanges  and  maintenance  of 
resources. 

Ildtd  Excluingd  Slanddi'di/Aitioii  for 
SIDES  (ifdin.d) 

Fro])o.sed  paragraj)!)  (a)  designates 
XML  as  the  data  exchange  standard  for 
SIDES.  Proposiid  |)aragraph  (h)  reepnres 
that  this  .standard  aj)])lv  to  anv 
Federallv-funded  SIDES  consortium, 
and  any  fnlure  agents  of  the  Department 
providing  vendor  services  for  the 
development,  maintenance,  support  and 
o|)eration.s  of  the  SIDES.  Paragraph  (c) 
designates  XML  as  the  data  exchange 
standard  to  govern  the  reporting  of 
information  through  the  SIDES  data 
exchange  modules.  Paragra])h  (d) 
denotes  when  the  standard  set  in 
paragraph  (c)  becomes  effective. 

Sll3ES  uses  Web  services  and  the 
XML  data  format  for  the  information 
exchange  between  the  SWAs  and 
employers.  The  Department  is  reejniring 
that  all  SIDES  exchanges  (current  and 
future),  which  are  developed  in  whole 
or  part  with  Department  funds,  continue 
to  conform  to  the  XML  data  exchange 
standard.  Additionally,  as  States. 
em])lover.s,  and  TPAs  chose  to 
im])lement  SIDES  or  new  data  exchange 
modules  of  SIDES,  they  must  conform  to 
this  data  exchange  standard  by 
apj)lication  design. 

SIDE.S  offers  two  options  for 
im])lem(!ntation  for  .SWAs  and 
emj)loyer.s:  .S113E.S  weh  services,  and 
.SIDE.S  E-Response.  Both  .systems  are 
designed  to  meet  the  nni(ine  needs  of 
husine.sses,  large  and  small.  For 
employers  with  a  limiteil  numher  of  IKl 
claims,  the  SIDE.S  E-Re.s])onse  Whh  site 
provides  an  easy  and  efficient  way  to 
re.s])ond  to  information  recjue.sts  from 
.SWAs.  For  employers  and  TPAs  that 
handle  a  large  volume  of  DC  claims 
information  requests,  .SIDE.S  weh 
services  ])rovide.s  an  automated, 
com])uter-to-comj)uter  interface 
between  employers’  anil  TPAs’  IT 
sy.stems  and  .SVVA  networks. 

Ddtd  Ex(:hdn<^d  Stdnddrdizdtion  for  tho 
VI  Bonofits  (ind  Tax  Systoitis  619.4} 

Proposed  j)aragraph  (a)  designates 
XML  as  the  data  exchange  .standard  for 
the  real-time  I(X)N  applications  and 
.SIDIvS  data  exchange  modules 
associated  with  major  I  T  modernization 
jirojects  to  n])grade  HI  Benefits  and  'I’ax 
.Systems  by  .SWAs  using  Federal  funds. 
This  pro])osed  standard  would  improve 
the  interoj)erahility  of  .State,  Federal, 
and  employer  .systems  that  collect  and 
exchange  information  for  III 
administrative  purpo.ses.  Linking  data 
between  these  svstems  at  the  State  level 


will  allow  for  better  service  delivery  and 
fa.ster  eligibility  determinations,  and 
.should  facilitate  program  integrity 
efforts. 

Pro])o.sed  |)aragraph  (h)  requires  that, 
beginning  on  the  effective  dale  of  this 
regulation,  major  I  T  modernization 
efforts  funded  by  the  Department  must 
conform  to  the  propo.sed  XML  data 
exchange  standard  for  the 
inqilementation  of  the  real-time  K.’ON 
applications  and  the  .SIDE.S  exchange 
modules. 

III.  Administrative  Information 

Exocdtivo  Ordors  12666  and  13566: 
Bogulcdory  Planning  and  Beviow 

Executive  Orders  128()(i  and  13583 
direct  agencies  to  as.sess  all  costs  and 
benefits  of  available  regidatory 
alternatives  and.  if  regulation  is 
necessary,  to  select  regidatory 
a])proache.s  that  maximize  net  benefits 
(including  jiotential  economic, 
environmental,  public  health  and  safetv 
effects,  distributive  iinjiacts,  and 
eiinity).  Executive  Order  13583 
emphasizes  the  importance  of 
(]uantifying  both  costs  and  benefits,  of 
reducing  costs,  of  harmonizing  rules, 
and  of  promoting  flexibility.  'Phis  rule 
has  been  designated  a  “significant 
regulatory  action’’  because,  although  not 
economically  significant  under  section 
3(1)  of  Executive  Order  12888.  it  raises 
novel  issues  of  law  and  poliev. 
Therefore,  the  Department  had  the  rule 
reviewed  hv  OMB. 

The  Department  anticijiates  that  the 
changes  in  this  NPRM  would  have 
limited,  if  any.  direct  impact  on 
employers  above  and  beyond  any 
impact  that  would  occur  in  the  absence 
of  the  proposed  rule.  'Fhere  will  he  an 
impact  on  .SWAs  in  adopting  the  real¬ 
time  ICON  applications,  hut  this  impact 
may  be  mitigated  because  many  .States 
are  likelv  to  modernize  their  IT 
ojierations  in  any  event,  which  will 
require  imi)lementing  the.se 
interoperable  real-time  applications. 
'Fhis  propo.sed  rule  akso  would  result  in 
.several  benefits  that  are  di.scus.sed 
hiilow.  ’Fhe  Dejiartment  is  requesting 
comment  on  the  benefits  and  costs  of 
these  policies. 

1.  i\’ddd  for  Bdgnidtion 

.Section  2104(1))  of  the  Middle  Class 
'Fax  Relief  and  |ol)  Creation  Act  of  2012; 
(Pill).  L.  112-98)  reipiires  the 
Department  to  issue  a  rule  establishing 
data  exchange  standards  for  certain 
information-sharing  and  reporting 
proces.ses.  'Fhe  Dei)artment  is  issuing 
this  NPRM  to  fulfill  its  responsihilitv 
under  the  Act.  As  discussed  earlier  in 
this  notice,  these  standards  will 
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iin|)rove  the  intero|)eral)ility  of  certain 
State,  Federal,  and  einplover-operated 
systems  tliat  collect  and  exchange 
information  for  III  admini.strative 
purpo.ses. 

2.  Economic  Analysis 
a.  Hasidine  and  Over  view 

The  haseline  for  the  analysis  ixdlecls 
the  conditions  that  exist  (or  that  would 
exi.st)  in  the  absence  of  a  standard. 

Twenty-nine  States  alr(?ady  have 
implemented  the  SIDFS  Separation 
information  data  exchange,  and  some 
have  begun  im|)lementation  of  the 
SIDFS  Faming  Verification  exchanges 
with  employers.  Another  l(i  have  agreed 
to  implement  SIDFS.  The  Department 
has  also  i)rovided  funding  for  the 
development  of  other  SIDES  formats, 
including  Benefit  Charge  Notices  and 
Nonmonetary  Determinations  Exchange. 
Subject  to  the  availability  of  funds,  the 
Dc'partment  intends  to  ])rovide 
additional  fumling  opportuniti(;s  for 
States  that  have  not  yet  committed  to 
implementing  SIDES.  Fxi.sting  SIDES 
ionnats  wene  dev(!lo])e(l  using  an  XMF- 
hased  interface,  and  thus,  then*  will  he 
no  incremental  co.st  or  benefit  to  curnmt 
ns(!r.s.  I’urthermore.  whiU;  additional 
States  may  adopt  SlDliS  in  the  futun!, 
this  propo.stul  rule  would  not  re(]nire 
them  to  do  .so.  With  respect  to  ICON, 
.seven  SWAs  are  in  the  process  of 
im])lementing  modendzed,  XMF-hased 
real-time  applications.  Th(;.s(!  SWAs  are 
adopting  the  XMF-ha.sed  real-tiim;  I(X)N 
applications  due  to  tin;  muul  for 
mod(!rnizing  their  f  f  .systems  to  rej)lace 
outdated  systems.  The  Di!])artment 
estimates  that  all  SWAs  would 
transition  to  the  XML-ha.se(l  r(!al-time  in 
about  10  years.  However,  this  ])ropo.sed 
rule  will  reepure  the  SWAs  to  accelerate 
the  transition  to  the  XML-hased  real¬ 
time  ap))lications  by  September  30. 

2018.  A  (i-year  accehnation  could 
increase  the  present  value  co.st  of  the 
project  by  apjjroximately  1.5-to-40 
percent  (depending  on  the  assumcHl 
discount  rate  and  on  how  far  in  the 
luture  the  acceleration  occurs,  e.g..  from 
2024  to  2018).  The  Department  al.so 
ex|)ect.s  the  conversion  to  the  XML- 
hased  real-time  ai)])lications  hv  all 
.SWAs  will  he  a  significant  step  to 
consolidating  ICON  applications  to  a 
single  environment  and  realizing  co.st 
savings  in  ICON  o])erations.  To  facilitate 
this  transition,  subject  to  the  availability 
of  funds,  the  IX'partment  ])lans  to 
jjrovide  funding  opportunities  for  .SWAs 
to  modernize  to  using  the  real-time 
KiON  a|)j)lications. 

For  the  IT  nuxlernization  of  1)1 
lhaiefits  and  Tax  systems,  the 
D(!partm(!nt  exj)ects  many  SWAs  to 


htigin  r(!-engineering  their  IT  systems 
with  modern  technologies  to  replace 
existing  systems  that  have  cea.siul  to 
function  co.st  effectively.  suhj(!ct  to  the 
availability  of  resources  and  (!xpecl(!d 
availability  of  luxleral  funding  to 
sup])ort  iheir  migration  to  mnver 
sy.stems. 

1).  Benefits 

As  a  residt  of  the  ])ropo.sed  rul(!, 

SWAs  will  adopt  the  XML  .standard  as 
they  implement  the  current  and  future 
data  (jxchange  modules  of  SIDES  and 
adapt  to  XML-ha.sed  real-time  ICON 
ajjplications.  and  will  integrate  the.se 
standards  as  they  jnirsue  overall 
modernization  of  their  HI  benefits  and 
tax  sy.stems  with  Federal  funds.  3’he 
standardization  ofthe.se  systems  is 
expected  to  result  in  a  reduction  in 
erroneous  or  fraudulent  nnem])lovment 
insurance  jjayimmts.  Economicallv,  this 
reduction  is  properly  classified  as  an 
economic  “transfer”  and  conscupientlv 
is  di.scussed  later  (in  .Section  d). 

The  ])ro])osed  rule  will  iminove  the 
int(!ro])erahility  of  .State,  luuleral,  and 
emi)loyer  systems  that  collect  and 
enhance  information  for  HI 
admiidstrative  i)nr])oses  hv: 

•  hn|)roving  the  efficiency  and 
(piality  of  the  communications  hetw(!en 
SWAs  and  em])loy(!r.s  and/or  their  '1’1’As 
that  are  recinired  to  d(;termine  HC 
(digihility  through  the  elimination  of  the 
need  to  crtiati;  and  mail  hard  co])v 
documents; 

•  Increasing  accuracy  and  reducing 
errors  (in  both  directions),  thenihv 
enhancing  program  integrity  (/.e., 
transparency,  consistency)  and 
c:u.stomer  .satisfaction  (accuracy, 
flexibility): 

•  hn])roving  the  timeliness  of 
information  transferixul  between  States. 
em])loyer.s,  Tl>As  and  Federal  agencies; 
and 

•  Helping  large  TFAs  that  .serve 
emjdovers  in  multiijle  States  to  train 
the  ir  emj)loyers  in  using  uniform  svstem 
interfaces,  therehv  imjjroving  efficiency, 
timeliness,  and  accuracy. 

As  di.scu.ssed  ahovc;,  there  are  tangible 
])rogram  administration  (d'ficiencies  for 
.SWAs  and  emi)lover,s  in  the 
imj)lementation  of  this  standard. 
However,  im])lem(;ntation  of  the.sc! 
sy.stems  is  still  in  its  infancy  and 
currently  the  I3(!])artment  does  not  have 
adecpiate  data  to  .su])])ort  a  formal  cost- 
henefit  analysis. 

c.  Hosts 

(iosis  to  tlw  Daparimant 

SIDE.S  and  real-time  IHON 
aj)plications  using  XML  and  XML-ha.sed 
languages  have  already  been  develo|)ed 


and  implemented  (though  not  hv  all 
.SWAs).  Con.se(iuently.  the  D(‘])artment 
does  not  anticipate  incurring  any 
sigidficant  incremental  costs  as  a  result 
of  the  propo.s(;d  rule  when  it  is 
finalizixl.  Any  future  data  (ixchanges 
])lanned  for  .SIDES  or  for  ICON  will 
conform  to  the  standard  pro])osed. 
Howiwer.  there  is  no  dedicated  funding 
stniain  associated  with  a.ssi.sting  Statcis 
with  their  I  f  modernization  efforts.  On 
occasion,  when  the  economy  is 
ex])anding  and  workloads  fall  below 
levels  funded  by  the  hudg(!t.  remaining 
funds  hav(;  been  made  available  to 
.States  to  .sni)port  automation  jjrojects. 
(The  D(!i)artment  expects  to  provide 
.some  funding,  if  availahh!,  to  SWAs  to 
help  implement  this  proposed  rule 
when  it  is  finalizcid.  as  discussed  in 
.S(!ction  (1.) 

Costs  to  States 

.SIDE.S  uses  an  XML-hased  interface. 
.SWAs.  eiujiloyers  and  TFAs  will  incur 
one-time  costs  for  the  implementation  of 
.SIDE.S.  Once  a  .SWA.  employer  or  TFA 
has  implemented  SIDES,  they 
automatically  c;onform  to  the  XML  data 
exchange;  standard.  Therefore,  there  is 
no  incr(;mental  co.st  to  u.s(;rs  for  the 
imi)lem(;ntation  of  the  XML  standard. 
SIDES  is  designed  to  offer  two  o])tion.s 
for  (;mployer.s  and  TFAs,  de])(;nding  on 
their  size.  Large  em))lovers  and  TFAs 
can  im))lement  a  v(;r.sion  of  SIDES  that 
r(;(pure,s  them  to  ]n'ograin  their  own 
sy.st(;ms  to  eaiahle  the  communication 
witli  the;  .SIDE.S  a])plications.  Large 
(;mph)yers  have  an  incentive;  te;  ele;  this 
he;e;au.se;  it  e:re;ate;s  e;ffie;ie;ne;ie;s  in  the;ir 
])re)e:e;.ssing  e)f  re;e]ue;sts  for  inlbrmatie)n 
freem  SWAs  e:re;ating  a  ceest  savings. 
Smaller  e;mple)ye;r.s  who  elo  ne)t  have 
.sufficient  muni)er.s  of  e;laim.s  te;  weirrant 
re])re)gnimming  tlieir  e:e)m])uter.s  have 
iie:e:e;s.s  te)  a  we;l)-haseel  SIDES  eeption  that 
is  alse)  more  e;ffie:ie;nt  that  j)a])er 
])re)e:e;ssing,  whie:h  alse)  e;re;ate.s 
e;ffie:ie;ne;ie).s  anel  e;ost  savings.  SWAs  are; 
the;  users  e)f  IHON.  Emple)yer.s  ele)  ne)t  u.se; 
IHON  anel  se)  elo  ne)t  incur  any 
ine:re;me;ntal  e.o.sts  relateel  to  IHON. 

el.  Triinsfers 

As  ne)te;el  aheeve,  the  13e;])artme;nt 
e;stimiite;.s  that  the;  pro])e).se;el  rede  when 
finalizeel  will  le;;iel  .State;.s  te)  aeleept  the; 
me)ele;rnize;el  XMl.-haseel  re;al-time; 
applie;atie)ns  e)f  IHON  a])])re)xim;ite;lv  (i 
ye;ars  .se)e)ne;r  than  they  weeidel  in  the; 
ah.se;ne;e;  e)f  the;  pre)j)e)seel  rede;.  'I'liis 
ae:e;e;le;rate;el  eise  e)f  the;  me)ele;rnize;el  IHON 
;epplie:atie)n.s  resedts  in  ii])  te)  8  years' 
weirth  e)f  improveel  pe;rfe)rmane:e;  with 
re;.sj)e;e:t  te)  e;rre)nee)ei.s  or  frauehdent 
une;mi)le)yme;nt  in.surane;e;  payments. 
This  is  pre)])erly  re;fe;rre;el  to  as  an 
e;e:e)ne)nne:  “transfer”  from  indivieluid 
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recipients  of  payments  to  tlie  States.  The 
I)(!partmeut  has  estimated  the  total  DC 
overi)ayments  in  2011  alone  to  he  SI 3 
billion  (Annual  Report  Rate'*)  and 
overpayments  that  SVVAs  shoidd  he 
expected  to  detect  and  establish  for 
r(!covery  to  he  S7  billion  (Operational 
Rate  [http://()ui.(h)lvta.iJ,ov/unvmi)lov/ 
hnpro/j  /JovJ'o/e.o.s'/;#).  'I'herefon!.  any 
actions  that  rea.sonably  can  be  expected 
to  ixidnce  tin;  rate;  of  (!rn)n(;ous  or 
fraudulent  payments,  such  as  the 
expanded  use  of  SIDES,  which  is 
expected  to  result  from  this  proposeul 
rule,  could  lead  to  a  significant  dollar- 
valne  reduction  in  DC  payments. 

In  addition,  subject  to  availability,  the 
Dcipartment  expec:ts  to  jnovide 
su])plemental  funding  op]Jortunities  to 
States  to  support  imjjlementation  of  the 
data  exchange  standards  recjuinHl  by  the 
rule  when  it  is  finalized. 

Paperwork  Reduction  Act 

The  jjurposes  of  the  Paperwork 
Reduction  Act  of  1895  (PRA),  44  D.S.C. 
3.501  e/  seq..  include  minimizing  the 
pap(!rwork  burden  on  affected  entities. 
The  PRA  reejuires  certain  actions  before 
an  agency  can  adopt  or  revise  a 
collection  of  information,  including 
l)ublishing  a  summary  of  the  c:ollection 
of  information  and  a  brief  description  of 
the  need  for  and  i)roposed  use  of  the 
information. 

A  Federal  agenc  y  may  not  conduct  or 
s|)onsor  a  coll(u:tion  of  iuformatiou 
unle.ss  it  is  a])])roved  by  OMB  under  the 
PRA.  and  displays  a  currently  valid 
OMB  control  number,  and  the  public  is 
not  rcHiiured  to  respond  to  a  colhiction 
of  information  unless  it  disj)lavs  a 
currently  valid  OMB  control  nnmher. 
Also,  notwithstanding  any  other 
jmevisions  of  law,  no  jKirson  shall  be; 
subjcict  to  jjenalty  for  failing  to  com])ly 
with  a  collection  of  information  if  the 
collection  of  information  does  not 
display  a  currently  valid  OMB  control 
number  (44  D.S.C.  3512). 

While  this  NPRM  is  not  imiiosing  new 
information  collections,  9.2-91 9.4 
woidd  imjjo.se  formatting  reciuirements 
for  the  data  cixchanges  of  various  D1 
applications  that  may  impo.se  a  burden 
under  the  PRA. 

The  Department  is  filing  an 
Information  (iollection  Recjiuist  with 


'’'I'lm  .Annual  Knptirl  rato  inclndns  Irainl. 
nonlrainl  i(!(;()V(!ral)li!  ovanpaymonts,  and  noidrand 
non-i(;(:(iv(!ial)l(!  ovni'iiavnunils.  All  can.sti.s  and 
rnsponsibli!  parlitis  am  includnd  in  lids  rate!. 

^Tlu!  Opnralinnal  rain  inclndns  tlinsi! 
(ivnrpayinnnts  that  IIk;  .Status  ant  inasdiiahly 
(!xp(!(:tod  to  dnl(!(:l  and  nslahlisli  lor  r<!(;ovnrv — Inind 
and  noniraud  rcjcovnrahln  ovnrpaymnnts.  nxdndiiifc 
work  sixirch.  ninploymnnt  snrvicn  rngisiration.  hasn 
|)(!riod  wann  issnns  and  ndscollannons  causos.  such 
as  hnnntils  paid  during  a  p(!riod  ol' disipialiricalion. 
nxlnlnrndnalions.  and  hack  pay  awards. 


OMB  to  .sup])ort  the  format  changes. 
SIDES  and  ICON  were  developed  by  and 
for  thc!  u.se  of  the  .States  through 
collaboration  with  States  and  NASWA, 
and  with  funding  from  the  Dei)artment. 
.SIDE.S  interlaces  have  beten  designed 
using  XME  and  the  .States  and 
employctrs  |)articii);iting  in  .SIDE.S 
automatically  comply  with  the;  data 
exc:hange  .standard  jiroposed.  3'herefore. 
there  is  no  additional  cost  burden  for 
.SIDE.S  due  to  this  proi)oseti  regulation. 
However,  for  .States  currentlv  using  the 
EBCDIC  format  for  ICON,  there  may  be 
co.sts  incurred  to  comply  with  this 
])ro])osed  regulation.  The  ttxplanation  of 
substantive  provisions  regarding  these 
data  exchange  standards  for  information 
shill  ing  can  be  found  in  the  jneamble 
discu.ssion  of  §§(')!  9.2-91 9.4  of  this 
proposed  rule. 

The  Dej^artment  estimates  that  the 
one-time  added  burden  for  .States  to 
conform  to  the  new  data  exchangit 
standards  for  ICON  will  be  minimal. 
.States  differ  considerablv  in  terms  of 
hitrdware  platforms  and  software  used 
to  tlevelop  tlutir  ICON  applications. 
Additionally,  the  Dttpartment  estimates 
that  some  .States  may  use  in-honse  IT 
staff  while  others  mav  contract  with  IT 
vendors  to  implement  the  iirojio.sed  data 
exchiinge  stiindiird.  'Fhe  estimated  co.sts 
associated  with  this  burden,  includes 
asse.ssing  current  .system  status, 
lilanning  <md  implementation  of 
changes,  and  any  necessary  hitrdware 
iind  software  needed  to  implemttnt  the 
jiroposed  diita  exchange  standard  for  the 
real-time  KXIN  a])])lications. 

3’he  burden  for  the  information 
collection  exchange  t;iin  be  summarized 
as  follows: 

Aoency:  DOE-ETA. 

THIh  of  CoIlHclion:  Federal-State 
Dnem]iloyment  Insurance  Program  Data 
Exchange  Standardization. 

OMB  ICjR  Bofownoo  Niimbor  Control 
Number:  201 302-1 2().5-()()3. 

Affoctod  Public:  State  Covernments. 

Tot(d  Estimated  Number  of 
Bespondents:  53. 

Total  Estimated  Number  of 
Responses:  53. 

Tot(d  Estimated  Anmi(d  Burden 
Hours:  9,390. 

Toted  Estimated  Anmud  Other  Costs 
/iurf/fm:.Sl.057,32‘). 

Executive  Order  13132:  Federalism 

.Section  (i  of  Executive  Order  13132 
recjiiires  Federal  agencies  to  consult 
with  .State  (tntities  when  a  regulation  or 
policy  may  have  a  suh.stantiiil  dintet 
effect  on  the  .States  or  the  relationship 
between  the  National  Covernment  and 
the  .States,  or  the  di.stribntion  of  power 
and  responsibilities  among  the  various 


levels  of  government,  within  the 
meaning  of  the  Executive  Order. 

.Section  3(b)  of  the  Executive  Order 
further  jtrovides  that  Federal  agencies 
mu.st  imphtment  regulations  that  have  a 
substantial  direct  effect  only  if  statutorv 
authority  permits  the  regulation  and  it 
is  of  natioiiiil  significance.  This 
proposed  regulation  is  s))ecifically 
recpiired  by  the  Middle  (ilass  Tax  Relief 
and  )oh  (intation  Act  of  2012. 

rhe  ])rojK).sed  rule  does  not  have  a 
substantial  direct  effect  on  the  current 
nature  of  the  relationship  between  the 
National  Oovernment  and  the  .States,  or 
the  distribution  of  })ower  and 
responsibilities  among  the  various 
levels  of  Oovernment,  within  the 
meaning  of  the  Executive  Order.  'Fhe 
De])artment  is  exercising  its  ttxisting 
authority  to  interjtret  Federal  statutes 
with  regard  to  .States’  admini.stration  of 
D1  programs.  In  the  Federal-.State  D1 
system,  .States  ha\’e  a  great  d(;al  of 
flexibility  to  design  their  DO  laws  and 
operations  as  long  as  they  comply  with 
the  broad  Federal  retjuirements  in 
FDTA  and  the  .S.SA.  This  regulation 
implements  a  new  statutory  recpiirement 
for  a  uniform  data  exchiinge  and 
reporting  standard  and  thus  is  no 
different  from  other  DO  regulations  that 
inter|)ret  Fttderal  law  with  regard  to 
.State  retiuirements.  It  sim|)ly  sets  a  new 
standard  for  data  exchanges  of 
informatitm  u.sed  in  the  administration 
of  the  Dl  ])rogram  under  Title  III  of  the 
.S.SA,  The  Department  consulted  with 
the  National  Association  of  .State 
Workforce  Agencies’  (NA.SWbX) 
Information  Technologv  .Support  Oenter 
(IT.SC")  and  NA.SWA’s  DI  Oommittee  to 
discuss  the  impacts  of  this  enactment 
and  identify  State  apjilication  interfaces 
which  will  benefit  by  the 
implementation  of  the  XML  data 
exchange  standard.  NA.SWA  agnted 
with  the  Department’s  ajiproach  to 
implement  uniform  data  exc;hange 
.standards  in  areas  already  identified  as 
valuable  to  the  Dl  .sy.stem  and  for 
applications  developed  collahorativelv 
with  the  States. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  regulatory  action  has  been 
reviewed  in  accordance  with  the 
Dnfnnded  Mandates  Reform  Act  of 
1995.  Under  the  Act.  a  Federal  agency 
mu.st  determine  whether  a  regulation 
pro])ose.s  a  Federal  mandate  that  would 
result  in  the  increased  expenditures  hv 
.State,  local,  or  tribal  governmttnts,  in  the 
aggregate,  or  by  the  private  .sector,  of 
.Slot)  million  or  more  in  any  single  year. 
The  De])artment  has  determined  this 
rule  does  not  include  any  Federal 
mandate  that  mav  result  in  increa.sed 
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expenditure  by  .State,  local,  and  Tribal 
government. s  in  the  aggnigate  of  more 
than  .Slot)  million,  or  increa.scul 
expenditures  by  the  private  .sector  of 
more  than  Slot)  million.  Most  if  not  ail 
of  till!  costs  of  imi)lementing  this 
Higidation  will  In;  covenul  by  Federal 
funding. 

Plain  Language 

The  Department  drafted  this  proposed 
rule  in  plain  language. 

Ftlecl  on  Family  Life 

I’he  I)e|)artment  certifies  that  this 
propo.sed  rule  has  btum  asses.sed  under 
s(!ction  0.54  of  the  Treasury  and  (ieneral 
(lovernment  Appropriations  Act. 
enacted  as  ]jart  of  the  Omnibus 
(Consolidated  and  Fmergency 
.Supphnmmtal  Approj^riations  Act  of 
1000  (Pub.  L.  10.5-277.  112  Stat.  2081) 
for  its  effect  on  familv  well-binng.  rhis 
provision  will  not  adver.sely  affect  the 
well-being  of  the  nation's  famili(!S. 
rhendbre,  tlu;  Dfipartment  certifies  that 
this  ruhi  do(!S  not  adverselv  im|)act 
family  well-being  as  discus.sed  nmhn- 
.s(!ction  054  of  tin;  Treasnrv  and  (hiiKMal 
(lovernment  A|)pro|)riations  Act  of 
10‘)5). 

Kegulalory  Flexibility  Ac;t/Small 
Business  Regulatory  Knfbrcement 
Fairness  Ac;t 

We  bav(!  notified  the  (Chi(!f  (Counsid 
for  Advocacy.  .Small  business 
Admini.stration,  and  mad(;  the 
certification  according  to  the  R(!gulatorv 
Flexibility  Act  (RFA)  at  5  D.S.C.  005(b)‘. 
that  this  NPRM  will  not  have;  a 
signiiicant  (economic  impact  on  a 
substantial  numb(!r  of  small  (Mitities. 
Under  tin;  RFA.  no  r(!gulatorv  Ibixibilitv 
analvsis  is  recpiired  where  the  rule  “will 
not  *  *  *  hav(!  a  significant  (!conomic 
impact  on  a  substantial  number  of  small 
entities."  5  II..S.(;.  0()5(b).  A  small  entity 
is  defined  as  a  small  business,  small 
not-for-profit  organization,  or  small 
gov(!rnmental  jurisdiction.  5  U.S.fC. 
0()l(8)-(5). 

This  proposcid  ride  e.stablishes  a  data 
exchange  standard  that  would  he  used 
in  .SIDF.S  and  1(X)N.  KCON  is  used  onlv 
by  .States  and  Federal  entities,  neither  of 
which  (|ualiiie.s  as  small  imtities  und(;r 
the  RFA.  .SIDF.S,  however,  is  used  by 
.States  and  bv  emplovers.  including 
TPAs.  in  the  private  sector.  However, 
because  .SIDF.S  already  uses  an  XML- 
based  intiirfaci!,  there  is  no  incremental 
cost  to  currimt  users.  Furthiirmore, 
while  additional  emplovers  and  TPAs 
may  adoj)t  .SIDF.S  in  the  future,  the  rule 
would  not  reiiuire  them  to  do  so.  nor 
would  the  rule  affect  their  costs  if  they 
did.  (]on.se(|uently.  the  rule  will  not 
have  a  significant  economic  imjiact  on 


a  substantial  number  of  small  entities, 
and  a  Regulatory  Flexibility  Analysis  is 
not  re(|uired  under  the  RFA. 

In  addition,  this  rule  does  not  ree|uire 
review  by  the  (Xmgress  under  the  .Small 
busine.ss  Regulatory  iMdbrcement 
Fairness  Act  of  lOtKi  because  it  will  not 
result  in  (1)  an  annual  efiect  on  the 
economy  of  .SI  OO.ODO.OOO  or  mori;;  (2)  a 
major  increase  in  costs  or  ju  ices  for 
consumers,  individual  industries. 
Federal.  .State,  or  local  government 
agencies,  or  geographic  regions;  or  (8) 
significant  adviuse  effects  on 
compiitition.  employnuuit,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  .States-based 
enterprises  to  comiiete  with  foreign- 
based  enterjiri.ses  in  domestic  and 
export  markets. 

As  discussiul  abovi;,  the  most 
significant  effect  of  the  rule  will  be  to 
accelerate  action  (e.g..  the  adojition  of 
the  riud-time  XML-based  1(X)N 
aj)|)lication.s)  that  the  Departnuuit 
expects  to  occur  liven  in  the  absence  of 
the  pro])o.sed  rule.  The  noteworthy  cost 
of  the  ju'oiiosed  rule  is  the  cost  of  this 
acceleration.  That  is,  the  rule  would 
change  the  liming — and  therefore  the 
])re.sent  value — of  nominal  costs  that 
would  have  been  incurred  even  in  the 
absence  of  the  rule,  fhese  costs  will  be 
borne  by  the  .Slate  and  Federal 
governments,  not  bv  small  entities. 

List  of  Subjects  in  20  (]FR  Part  010 

IXnployment  and  fraining 
Administration,  Labor,  and 
Unem])loyment  Uomjien.salion. 

For  the  rea.sons  stated  in  the 
])reamble,  the  Dejiartment  luojio.ses  to 
amend  20  UFR  chajiter  V  by  adding  part 
010  as  .set  forth  below: 

PART  619— UNEMPLOYMENT 
COMPENSATION  DATA  EXCHANGE 
STANDARDIZATION  FOR  IMPROVED 
INTEROPERABILITY 

.Sec. 

010.1  Dciiuilions. 

1)10.2  Datii  cxcliaiigo  slandiinli/.alion  for 
ICON. 

010. :t  Data  oxcliangi;  slaiulardi/.alion  for 
SIIIFS. 

(i10.4  Data  oxchaiigi;  standardi/alion  for  llio 
III  Henidils  and  Tax  .Systems. 

Authority:  42  l)..S.(;.  1111;  .Section  2104(1)) 
ofPnl).  I,.  112-00:42  ll.S.C.  i;i(l2(a). 

§619.1  Definitions. 

As  used  in  this  part — 

Adininistnilor  of  tlw  Office  of 
Uncn}i)lovm(;nt  insuronce  means  the 
Department’s  I'iinjiloyment  and  Training 
Administration's  chief  administrative 
officer  directly  responsible  for  the 
operation  of  the  Unem|)loyment 
Insurance  (UI)  program  and  oversight  of 


the  Unem|)loyment  Uom|)en.sation  (UC) 
program  and  UU  laws. 

l^cportmcni  means  the  United  .Slates 
Deiiartment  of  Labor. 

Hxicnsihic  Morkiip  L(in<’ii(i}>c  or  XML 
means  a  marku|)  language  that  defines  a 
.set  of  rules  for  encoding  documents  in 
a  format  designed  to  structure,  store  and 
transport  data  between  applications  or 
systems  over  tbe  Internet.  This  term 
includes  any  future  upgrades,  iterations, 
or  releases  of  XML-based  language. 

I'cdcnil  fluids  or  Fcdcndlv-fundcd 
means  funds  that  include,  but  are  not 
limited  to: 

(1)  .Su])])lemental  budget  funds  that 
are  designated  by  the  Department  for 
.State  IT  modernization  efforts: 

(2)  (leneral  .State  UI  administration 
funding  for  .State  jirogram  operations  (an 
administrative  grant  issued  by  the 
Department  at  the  beginning  of  each 
fiscal  year);  and 

(8)  .Special  UI  funding  distributions. 

Intcrslotc  Oonncction  Network  or 
I(X)N  means  a  secure  multi-jnirpo.se 
telecommunications  network  that 
snj)j)orts  the  tran.sfer  of  data  among  the 
.SWAs. 

Interstate  IFnge.s  and  Benefits 
Iniiniries/Besponses  means  the  ICON 
aj)j)lication  which  sujijiorts  online 
transmission  of  interstate  wages  and 
benefits  inquiries  and  resjionses 
between  .S\YAs. 

Major  IT  Moderni/.ation  Project  means 
conversion,  re-engineering,  rewriting,  or 
transferring  of  an  existing  system  to  a 
modernized  framework  such  as 
transferring  a  jnocess  from  mainframe 
ojjerations  to  web-based  ojierations, 
converting  to  modern  computer 
jjrogramming  languages,  or  njigrading 
software  libraries,  jirotocols.  or 
hardware  jilatform  and  infrastructure. 
These  are  jnojects  to  njjgrade  III 
benefits  and  Tax  .Sy.stems  by  .SWAs 
using  Federal  funds. 

National  Association  of  State 
Workforce  Agencies  or  AVf.SlF/l  means 
the  organization  of  .State  administrators 
of  unemjdoyment  insurance  laws 
(.SWAs).  emjiloyment  services,  training 
jirograms.  emj)loyment  statistics  and 
labor  market  information  and  other 
jirograms  and  services  jirovided  through 
the  jniblicly-funded  .State  workforce 
system,  or  its  successor  organization. 

State  or  States  refers  to,  individuallv 
or  collectively,  the  50  .States  of  the 
United  .States  of  America,  the  District  of 
Uolumbia,  the  Uommonwealth  of  Puerto 
Rico,  and  the  United  .States  Virgin 
Islands. 

State  Identification  Iiujidrv  means  the 
lUON  aj)j)lication  which  allows  .SWAs 
to  inijuire  about  wages  rejiorted  to  other 
.SWAs  bv  Social  .Security  Number. 
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.S/a/e  IiifoniKition  Data  Dxchanga 
Svstain  or  SIDES  means  an  automatcul 
r(;siK)nse  system  u.stul  l)y  SWAs  to 
collect  claim-related  information  from 
(an])loyers  and  thir(l-])arty 
administrators. 

Stala  unaniploviuaiii  aoiupansation 
/on' or  [  /ou’ means  tin;  law  of  a  State 
ai)|)rove(l  under  .S(;ction  33()4{a)  of  tin; 
lnt(!rnal  Kevcanie  Code  of  IttHO  (28 
ll.S.C.  3304(a]). 

Siata  Workforca  A^aacv  or  SllVt 
means  the  agcmcy  of  the  State  charged 
with  the  administration  of  the  State's 
I  Inemployment  Com])en.sation  (1 1C)  law. 

I  hiaiuploymant  coin})(!nsatiou  or  11(1 
means  cash  benefits  payable  to 
individuals  with  respect  to  their 
miem])lovment,  as  defined  in  28  IJ.S.C. 
33()8(h).  ' 

I  hwmplovmant  Insurance;  or  UI 
means  the  Federal-State  system  and 
o])erations  administering  and 
implementing  IIC  law. 

W’ithdrawn/Invalid  (Ihnins  means  the 
ICON  a])])lication  which  allows  for  the 
j)osting  and  vi(;wing  of  withdrawn  or 
invalid  claim  information  for  SWAs. 

§  61 9.2  Data  exchange  standardization  for 
ICON. 

(a)  XMb  is  the  data  exchange  standard 
for  the  real-time  ICON  a])plications. 
These  ap])lications  arc;:  Interstate;  Wages 
and  Henefits  In(]niri(;s/Responses; 
Withdrawn/Invalid  Claims;  and  State 
Identification  Iminirv. 

(h)  All  SWAs  using  real-time  ICON 
a])plications  must  com])ly  with  this 
XML  data  exchange  standard  no  later 
than  S(;ptemh(;r  30.  2018.  A  SWA  may 
r(;(|nest  an  extension  of  this  deadline  if 
it  d(;monstrates  that  resources  are  not 
available  to  meet  tliis  recinirement. 

These  recjiiests  must  he  submitted  in 
writing  to  the  Administrator  of  the 
Office  of  Unem])loyment  Insurance  no 
later  than  8  months  before  the  deadline: 
reciuests  will  he  approved  or  denied 
within  30  days. 

§  61 9.3  Data  exchange  standardization  for 
SIDES. 

(a)  XML  is  the  data  exchange  standard 
for  SIDI- S. 

(h)  This  standard  a])j)lies  to  any 
Federal ly-fund(;d  SIDES  consortium, 
and  any  future  agents  of  the  Dc;partment 
])roviding  vendor  .services  for  the 
development.  maintenanc:e.  suj)j)ort, 
and  operations  of  the  SIDES,  and  for  anv 
State  that  adoi)ts  SIDES.  A  SIDES 
consortium  involves  a  group  of  two  or 
more  States  jointly  establishing  a  jjroject 
team  to  oversee  tin;  design, 
development,  and  im})lementation  of  a 
new  SIDES  data  exchange  module.  As 
States  impl(;ment  SIDES  or  new  data 
exchange  modules  of  SIDES,  they  must 


conform  to  this  data  exchange  standard 
by  application  d(;.sign. 

(c)  XML  is  designated  as  the  data 
(;xchange  .standard  to  gov(;rn  the 
r(;porting  of  information  through  SIDES 
data  exchange  modules.  The  regulation 
a])])lies  to  current  SIDES  data  (;xchang(; 
modules  and  any  futun;  SIDES  data 
exchange;  modules  dev(;loi)(;d  with 
F(;deral  funds. 

(d)  The  .standard  designated  in 
paragraphs  (a),  (h).  and  (c)  of  this 
S(;ction  is  effective  [date  30  (lavs  after 
publication  of  the  Final  Rule  in  the 
Federal  Regislerl. 

§619.4  Data  exchange  standardization  for 
the  UI  Benefits  and  Tax  Systems. 

(a)  XML  is  the  data  exchange  standard 
for  the  real  time  I(X)N  ajjplications  set 
out  in  §810.2  and  for  the  SIDES 
exchangers  set  out  in  §810,3  a.ssociated 
with  major  IT  modernization  projects,  to 
upgrade  III  Benefits  and  Tax  Systems  by 
S\VAs  using  Federal  funds. 

(h)  The  standard  d(;signat(;d  in 
paragraph  (a)  of  this  .section  is  eflectivt; 
jdate  30  days  aft(;r  publication  of  the 
Eimd  Rule  in  the  Federal  Register). 

Sigiurd  ill  Wiishiiiglon.  lit;,  this  2011i  diiv  of 
I'lihniiiry.  2013. 
lain;  ()at(;s. 

Assistant  Sacratary,  Einployinant  and 
I'rainin^  Administration,  ((dxir. 
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Acceptance  of  Data  From  Clinical 
Studies  for  Medical  Devices 

agency:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Pro])OS(;d  rule. 

SUMMARY:  The  lunnl  and  Drug 
Administnition  (FDA)  is  jiroposing  to 
amend  its  nigulations  on  iicc(;ptance  of 
data  from  clinical  studies  for  m(;dical 
devices.  We  are  proposing  to  reciuire 
that  clinical  studi(;s  conducted  outside 
the  United  States  as  su])port  for  an 
inv(;stigationid  device  ex(;mption  (IDI'i) 
aj)])lication.  a  j)n;market  notification 
(frlOjk))  suhmi.ssion,  a  pnimarket 
approval  (BMA)  application,  a  product 
develo|)ment  protocol  (RDF) 
a])plication,  or  a  humanitarian  d(;vice 


(;xemption  (DDE)  application  he 
conduct(;d  in  accordance  with  good 
clinical  jiractice  (UCB),  which  includes 
obtaining  and  documenting  the  review 
and  ap])roval  of  the  study  by  an 
independent  (;thics  committ(;e  (lEU)  and 
obtaining  and  documenting  fr(;(;lv  given 
informed  consent  of  study  sul)j(;cts.  Tin; 
proposed  rule  is  intended  to  update  the 
standards  for  EDA  acc(;ptance  of  data 
from  clinical  .studi(;s  conducted  outside 
the  United  Stat(;s  and  to  help  ensure  the 
protection  of  human  subjects  and  the 
(luality  and  int(;grity  of  data  ohtaiiu;d 
from  th(;se  studi(;.s.  As  i)art  of  this 
proposed  rule,  we  are  also  proposing  to 
amend  the  IDE  and  51()(k)  regulations  to 
address  the  requirenu;nts  for  FDA 
acceptance  of  data  from  clinical  studies 
conducted  inside  tlie  United  Stat(;s.  The 
propo.sed  amendments  are  intend(;d  to 
j)rovide  consi.stency  in  FDA 
r(;(|uiremeuts  for  accejjtance  of  clinical 
data,  whatever  the  application  or 
suhmi.ssion  tvpe. 

DATES:  Submit  either  el(;ctronic  or 
written  comments  on  the  pro])osed  rule 
by  May  28.  2013.  See  .s(;ction  VIII  of  this 
documi;nt  for  the  ])ropos(;d  eff(;ctiv(; 
date  of  a  final  rule  based  on  this 
proj)o,sed  rule.  Submit  coumuints  on 
information  collection  issiuis  under  the 
Bap(;rwork  Reduction  Act  of  105)5  by 
March  27,  2013,  (s(;e  the  “Paperwork 
R(;duction  Act  of  1005"  section  of  this 
docum(;nt). 

ADDRESSES:  You  may  submit  comments. 
identifi(;d  by  Docket  No.  FDA-201 3-N- 
0080  and/or  Regulatory  Information 
Number  (RIN)  numher  0010-A(;48,  hv 
any  of  the  following  m(;thods.  (;xce])t 
that  comnnaits  on  information 
collection  issues  under  the  Paperwork 
R(;duction  Act  of  105)5  (the  PRA)  mu.st 
he  suhmitt(;d  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget 
(OMB)  (.see  the  "Pa])erwork  Reduction 
Act  of  15)5)5”  section  of  this  document): 

Electronic  Submissions 

Submit  electronic  comments  in  the 
following  wav: 

•  Ecdcral  cRulcinakina  Ported:  http:// 
ivww.rcgulations.gov.  Follow  the 
instructions  for  submitting  comments. 

Written  Subini.ssions 

Submit  written  submissions  in  the 
following  way: 

•  Mail/IIand  dclivcrv/douricr  (for 
paper  or  (ID-IIOM  submissions): 
Division  of  Dock(;t.s  Manag(;ment  (IIFA- 
305),  Food  and  Drug  Admiui.stration. 
5830  Fishers  Lane.  Rm.  1081,  Rockville, 
Ml)  20852. 

Instructions:  All  suhmi.ssions  r(;ceiv(;d 
must  include  the  Agency  name  and 
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Docket  No.  FDA-2()  1 3-N-()()8()  and  RIN 
()U1()-A(;48  for  tliis  rulemaking.  All 
comments  received  may  be  |)ost(;(l 
without  chaugi!  to  hit}):// 

\\'\\  \v.iv>’ul(ili()ns.gov,  iiicludiug  any 
personal  inrormalion  providtul.  For 
additional  information  on  submitting 
comments,  stu;  the  ■‘RiUjiiest  for 
('.omments''  luiading  of  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  document. 

Docket:  For  access  to  tht;  docket  to 
nsid  background  doenments  or 
comments  reciiived.  go  to  hit}):// 
\v\v\\'.rc‘’uI(itions.<’ov  i\m\  insert  the 
(locket  nnmlK!r(s).  fonnd  in  hrackcUs  in 
th(!  heading  of  this  document,  into  the 
“.Sc'arch"  box  and  follow  lln;  ])rompts 
and/or  go  to  the  Division  of  Dockets 
Management.  .'>830  Fislnas  bane.  Rm. 
loni.  Rockville.  Ml)  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
.Sheila  Brown.  Center  for  Devices  and 
Radiological  Health.  Food  and  Drug 
Administration.  10003  New 
Hampshire  Ave..  Bldg.  (it).  Rm.  I(i51. 
.Silver  .Si)ring.  Ml)  20003.  301-70(i- 
(i5(i3:  and 

.Ste|)hen  Riplcjv.  (iimter  for  Biologies 
Fvahiation  and  R(\search  (HFM-17). 
Food  and  Drug  Administration.  1401 
Rockville  Pike;.  .Suite  200N.  Rockville. 
Ml)  20852-1448.  301-827-0210. 
SUPPLEMENTARY  INFORMATION: 

'I'able  of  (ionfeiits 

I.  Hackgroiind 

A.  (imrent  Kegiilalions  on  (iliiiical  .Sliulies 
for  Medical  Dex  io's 
15.  Reasons  lor  Proposing  To  Kcivise  I  he 
Kegidations 

II.  Description  of  llie  Pro])osed  Ride 
A.  Definitions 

15.  (linicid  .Sindies  (ionducled  Outside  the 
United  .Stales 

C.  Revisions  to  5?  81 2.2 — A])plical)ilitv 

D.  Reipiirements  for  Reiioii  of  Prior 
Investigations  in  IDIZ  .\pi)lications 

R.  Re(|nireinenls  for  .51()(k)  Suhinissions 
P.  Rei|uireinenls  for  PMA  .\p|)licalions 
O.  (iorreclion  to  the  Regulations  Regarding 
Record  Retention  for  Clinical  .Studies 
(ionducled  llnd(!r  IDR 

III.  Legal  Anthoritv 

IV.  Analysis  of  Rconoinic  Impacts 
A.  Introduction 

15.  .Summary 

V.  Rnvironmenlal  Imjiacl 

VI.  Pajjerwork  Reduction  Act  of 

VII.  Rederalism 

VIII.  Proposed  Rffective  Dale 

IX.  ReipiesI  for  (Comments 

X.  References 

I.  Background 

A.  Current  Regulations  on  Clinical 
.Studies  for  Medical  Devietts 

1.  Clinical  .Studies  (iondneted  Outside 
the  United  States 

FDA  regulations  for  PMA  of  medical 
deviciis  in  part  814  (21  CFR  part  814) 


intrmit  the  acceptance  of  data  from 
clinical  studies  conducted  outside  the 
United  .Statiis  and  submitted  in  support 
of  a  PMA  ;i|)])lication  if  certain 
conditions  tire  met.  Current  814.1 5(ii) 
states  that  it  study  conducted  outside 
the  Unit(!d  .States  submitted  in  sn])porl 
of  it  PMA  iind  conducted  under  an  IDhi 
shall  comply  with  pint  812  (21  (3’R  piirt 
812).  The  provision  in  S814.15(ii) 
fnrtlntr  stattts  tlnit  it  study  conducted 
outside  the  United  .States  submitted  in 
sn|)port  of  it  PMA  iind  not  conducted 
under  iin  IDE  shall  comply  with  the 
])rovisions  in  pariigra])h  (h)  or  (c)  of 
^814.15.  as  iipplicahle. 

Uiuhtr  §814.15(1)),  FDA  will  accejtt 
studies  submitted  in  sn|)port  of  it  PMA 
which  have  beeti  cotidncted  oittside  the 
United  .States  and  begun  on  or  after 
Novetnber  It),  1?)8(),  if  the  ditta  are  valid 
atid  the  itivestigator  has  conducted  the 
studies  in  conformitnee  with  the 
Ditclaration  of  Helsinki  or  the  laws  atul 
regulations  of  the  country  in  which  the 
reseitrch  is  cotnhtcted,  whichever 
itccords  greater  protection  to  tint  Itntnan 
subjects.  If  the  statiditrds  of  the  contitrv 
itre  itsed.  the  applicant  must  stiite  in 
detail  any  differences  between  those 
standards  iind  the  Declaration  of 
Helsinki  iind  ex])liiin  why  they  offer 
greater  ])rotection  to  the  Innuim 
subjects. 

Under  §814.1 5(c).  h’DA  will  iicce])t 
studies  submitted  in  sni)])ort  of  ii  PMA 
thiit  hiive  been  conducted  outside  the 
United  .Stiites  iind  begun  before 
Noyemher  1‘).  15)80,  if  FDA  is  siitisfied 
that  the  datii  are  scientifically  valid  and 
thiit  the  rights,  safety,  and  welfare  of 
hiiinan  subjects  have  not  been  violated. 

Additiouiilly,  §81 4.1 5(d)  specifies 
criteria  for  acceiitance  of  ii  PMA 
application  for  marketing  approval 
ba.sed  solely  on  foreign  clinical  data, 
and  §814.1 5(e)  encourages  ajiplicants  to 
meet  with  FDA  officials  jirior  to 
submission  of  a  PMA  ajiplication  that 
will  be  based  solely  on  foreign  clinical 
data. 

Currently.  FDA  regulations  for 
premarket  notification  in  part  807, 
snhpart  E  (21  (iFR  807,  snbpart  Ii). 
commonly  referred  to  as  a  “510(k) 
submission,”  and  investigational  device 
exemptions  in  ])iirt  812  do  not  address 
the  reipiirements  for  f’DA  acce])tance  of 
diita  from  clinical  studies  conducted 
outside  the  United  .St.ites, 

2.  (ilinical  .Studies  (iondneted  Inside  the 
United  States 

I'DA’s  PMA  regnhitions  reipiire 
apjilications  that  inclnde  the  results  of 
clinical  investigations  involving  hnman 
subjects  to  inclnde  a  .statement  with 
respect  to  each  study  that:  (1)  It  was 
conducted  in  compliance  with  the 


institutional  review  bo.ird  regulations  in 
])art  50  (21  CFR  jiart  50),  or  was  not 
subject  to  those  regulations  under 
§§50.104  or  50.105,  and  it  Wiis 
conducted  in  compliance  with  the 
informed  con.sent  regulations  in  part  50 
(21  (iFR  jiart  50):  or  (2)  if  the  study  wiis 
not  conducted  in  comi)liimce  with  those 
regnl.itions,  a  brief  statement  of  the 
rea.son  for  the  noncom|)liimce  (see 
§  814.20(l))(0)(ii)(A)).  The  regulations 
also  retpiire  a  statement  that  each  stndv 
was  conducted  in  compliiince  with  part 
812  concerning  sponsors  of  clinical 
investigations  and  clinical  investigators, 
or  if  the  study  w;is  not  conducted  in 
compliance  with  thosi;  regulations,  a 
brief  statement  of  the  rea.son  for  the 
noncompliance  (§  814.20(h)(0)(ii)(B)). 

Currently,  FDA's  510(k)  iiml  IDE 
regulations  do  not  addre.ss  the 
reipiirements  for  FDA  accejitance  of 
data  from  clinictil  studies  conducted 
inside  the  United  .States  to  support  a 
51()(k)  submission  or  IDE  application. 

B.  Bcdsons  for  Broi)osin<’  To  Bevisc  the 
Bcgulotions 

FDA  believes  that  the  reipiirements 
for  FDA’s  acceptiince  of  data  from 
clinical  studies  should  be  consistent 
regardless  of  the  tyjie  of  snhmi.ssion  or 
(ipplication  in  which  the  data  :ire 
submitted  to  FDA.  For  data  from  clinical 
.studies  conducted  inside  the  United 
.Stiites,  we  pro|)o.se  to  reipiire  stiitements 
in  51()(k)  submissions  and  IDE 
iippliciitions  that  are  similar  to  those 
currently  reipiired  for  PMA 
ii|)])li(:ations,  to  helj)  ensure  the 
jirotection  of  hnman  subjects  iind  the 
quality  iind  integrity  of  data  obtained 
from  these  studies.  For  ihita  from 
clinical  studies  conducted  outside  the 
United  .States,  FDA  believes  that 
revision  of  the  requirements  for  FDA 
acceptance  of  data  from  the.se  clinical 
.studies  is  needed  for  several  rea.sons, 
described  in  this  document. 

1.  Updating  .Standards  for  FDA 
Acceptance  of  Data  From  Cliniciil 
.Studies  Conducted  Outside  the  United 
States 

The  stiindiirds  for  protecting  Iniinan 
subjects  have  evolved  considerahlv 
since  the  issuance  of  the  PMA 
regnhitions  in  15)80.  .Several  notable 
documents  have  been  published 
(exiiinjiles  listed  in  this  document) 
identifying  ethical  and  other  jirinciples 
that  ])r()vi(le  assunince  of  the  quality 
and  integrity  of  clinical  datti  and 
adequate  ])rote(:tion  of  human  subjects. 
As  a  whole,  these  documents  include 
])rinciples  im])()rlant  to  the  conduct  of 
clinical  trials  such  as  adver.se  event 
reporting,  spou.sor  monitoring,  and 
training  of  study  personnel. 
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•  Several  documents  issued  l)v  tlie 
lnt(;rnati()nal  (ionfenmce  on 

I  lannonisalion  (1(81)  of  'I’echnical 
Re(|nireinents  for  Registration  of 
Pharmaceuticals  for  Human  Use;, 
including  the  docunuait  entitled  “Cood 
(linical  Practice:  Consolidated 
Cuiddine"  (1(8  1  HO); 

•  “(8inical  Investigation  of  M(ulical 
Devices  for  Human  Suhjecl.s — Hood 
Clinical  Practice;."  i.ssned  hy  the 
lnte;rna1ional  Organization  for 
Standardization,  ISO  141.5.5:2011; 

•  “Cuidelines  for  Cood  Clinical 
Practice;  ((;(8’)  fe)r  I’ricils  e)n 
Pharmae;eutie:al  Pre)elne;ts."  issne;el  hv  the; 
VVeerlel  Health  Organizatie)n,  1095; 

•  ‘‘Ethie;al  anel  Pe)lie:y  Issues  in 
Internatieenal  Rese;are;h:  Clinie:al  Trials  in 
De;ve;le)))ing  (]e)nntrie;s.”  ])uhlishe;el  hv 
the;  Natie)nal  Bie)e;thie:s  Aelvisory 
Ce)mmi.ssie)n.  2001 ; 

•  ‘‘lnte;niatie)nal  Idhie.al  Cuielelines 
for  Bie)me;elie;al  Re;se;are;h  Inveelving 
Human  Snhje;e:ts."  i)re;])are;el  hy  the; 
Ce)nne;il  fe)r  Inte;rnatie)nal  Organizatiems 
e)f  Me;elie:al  Se:ie;ne;e;s  in  e;e)llahoratie)n 
with  the;  Weerlel  He;alth  Organizatieen. 
2002; 

•  “Ce)e)el  (8inie:al  Pr<ie;tie;e;s:  De)e:ument 
e)f  the;  Ame;rie:as,"  i,s.sue;el  hv  the;  Pan 
Ame;rie:an  He;alth  Organizatieen.  2004; 
and 

•  rlu;  1989.  1990.  2000.  2002.  2004. 
anel  2008  amenehnents  to  the; 
"De;e;laratie)n  e)f  Helsinki  eni  I8hie:iil 
Prine:i])le;.s  lor  Me;elie:al  Re;se;are:h 
Inveelving  Human  Suhje;e;ts."  aeleepteel  hv 
the;  \Ve)rlel  Me;elie:al  Asse)e:iatie)n. 

Many  eef  the;.se  ele)e:uments  artie;ulate; 
e;thie;al  anel  polie:y  stanelarels  feer  e;linie:al 
trials.  e)fte;n  referreel  te;  as  C(8’. 

Ce;nerally  speaking.  C(8^  is  ele;fine;el  hv 
rese;are:h  anel  regulatory  e:ommunitie;s  as 
“a  stanelarel  for  the;  ele;sign.  ce)nelue:t. 
])e;rformane:e,  monite)ring.  aueliting. 
re;e:e)reling,  analyses,  anel  repeerting  e)f 
e;linie:al  trials  that  ])re)vieles  as.surane:e; 
that  the  elata  anel  re])e)rte;el  residts  are; 
e:re;elil)le  anel  aceairate,  anel  that  the 
rights.  inte;grity.  anel  e:e)nfiele;ntiality  e)f 
trial  snl)je;e;t.s  are;  pre)te;e:te;el.”  '  GCP 
ine:e)rpe)rate;s  im])e)rtant  e;thie;al 
])rine;i])le;s,  .sue;h  as  re;vie;w  by  an  lEC;  the; 
ne;e;el  lor  fre;e;ly  giveai  infen  ineel  e:e)n.se;nt; 
e:e)nelne:t  e)f  e;linie:al  trials  e)nly  hv 
e|nalifie;el  inelivieluals;  anel  re;e;e)gnitie)n 
that  the;  rights,  safety,  anel  we;ll-he;ing  e)f 
trial  subjects  t.ike  ])re;e:e;ele;ne:e;  e)ve;r  the; 
inte;re;sts  e)f  .se:ie;ne:e;  anel  se)e:ie;ty.  CCP 
e;nnme;rate;s  spe;e:ifie:  re)le;.s  anel 
re;.spe)n.sihilitie;s  e)f  varie)ns  ])artie;s, 

’  nditiilidn  li'oin  llu;  ICII  (tdciinicnt  (nililh’d 
"Cooet  Cliiiictit  I’riitMico:  Consotidiilixt  Ciddotiiii)" 
(ie:H  la;).  wtiidi  latA  ad<)|)(iid  tor  usi!  as  gtddanco 
tor  industry  in  ((>2  1  R  May  !).  l‘l<)7). 


ine;lueling  metnitoring  e)f  the;  trieil  anel 
re;pe)rting  aelverse  e;ve;nts. 

Many  e)f  the;  prine;i])le;s  unelerlying 
C(;P  have;  ;ilre;aely  l)e;e;n  ine:e)rpe)rate;el  in 
I'DA's  re;gnlatie)ns,  ine:lneling  pints  50, 

5(),  81 2,  anel  814.  Peer  e;xinnple;,  the; 
re;gnlatie)n.s  in  snh|)art  B  e)f  ])iirt  50 
e;e)ntciin  the;  re;e|uire;me;nts  for  ethtiiining 
the;  infe)rme;el  e.em.sent  erf  hnm<ni  snl)je;e;ts 
in  e:linie:€il  inve;stigcitie)ns.  .Sul)])<n'ts  C 
iinel  E  e)f  pint  812  ele;se:rihe;  the; 
re;spt)nsihilitie;.s  erf  spetn.sens  anel 
investigaterrs,  re;spe;e:tive;lv.  rergiireling 
IDE  stuelies,  ine:lneling  e;ernferrmane:e;  ter 
pin  ts  50  iinel  50  ern  the;  use  of  inferrme;el 
e;trn.sent  and  institntieriiiil  re;vie;w  herarels 
(IRBs),  re;sjre;e;tive;ly.  FDA  e;einsiele;r.s  an 
IRB,  as  defined  in  S  50.102(g)  anel 
snlrje;e:t  ter  the;  re;e|uire;me;nt.s  erf  part  50, 
ter  he;  erne;  tvpe;  erf  lEC  (see  §812.8  (21 

cm  812.8)). 

We;  are;  jnerirersing  ter  revise  §  814.15 
anel  ter  amenel  parts  807  anel  812  ter 
ine:errperrate;  (88’  inter  the;  re;e]nire;me;nts 
ferr  FDA  ae;e;e;]rtime;e;  erf  elata  frerm  e;linie:al 
stneliers  e;ernelue:te;el  erutsiele;  the;  Uniteel 
Stiite;s  ter  supperrt  an  IDE  err  a  ele;vie:e; 
marke;ting  applie;iition  err  snirmissiern  (an 
iipplie:atiern  unele;r  se;e:tierns  515  err 
520(m)  erf  the;  Fe;ele;riil  I’ererel.  Drug,  anel 
(8rsme;tie:  Ae;t  (the;  ED8;C  Ae:t)  (21  D.S.C. 
800e;  iinel  800j.  re;spe;e:tive;ly)  err  ii 
pre;marke;t  nertifie:atiern  snirmissiern 
nnele;r  se;e;tiern  510(k)  erf  the;  FD^tfi  Ae:t 
(21  II.S.(;.  800(k)).  We;  lre;lie;ve;  thiit  the; 
prerjrer.seel  stanelarel  helps  ter  ensure 
aele;eiuate;  hnmiin  sulrje;e:t  prerte;e:tiern  anel 
the;  ejuality  anel  inte;grity  erf  elatii 
erhtaineel  frerm  sne:h  stnelie;s,  while;  alser 
lre;ing  suffie:ie;nlly  llexilrle;  ter 
ae;e;eimmerelate;  eliffe;re;ne:e;s  in  how 
e:einntrie;s  re;gulate;  the;  e;ernelue:t  erf 
e;linie:al  re;se;ine:h  anel  erhtain  inferrmeel 
e:on.sent. 

2.  Ensuring  Quality  iinel  Intergrity  erf  Data 

FDA  lre;lie;ve;s  that  revising  parts  807, 
812,  anel  814  ter  ex]rre.s.sly  ine;orperrate 
CCP  will  help  prerviele  gre;ate;r  assuraneie 
erf  the;  eiuality  anel  intergrity  erf  the  elata 
erhtaineel  frerm  e:linie;iil  stueliers 
e:ernelue;te;el  erutsiele  the;  Uniteel  State;.s  anel 
suhmitteel  in  supirort  erf  an  applie;iitiern 
err  snirmissiern  ter  FDA.  It  has  lre;e;erme; 
increrasingly  re;e:ergnize;el  that  the; 
elevelerpment,  re;e:e;reling,  iinel  repenting 
erf  elata  that  are  se:ie;ntifie;allv  valiel  are; 
e:ritie:al  re;spern.sihilitie;s  erf  inve;stlgaterrs 
anel  spernserrs  anel  are;  part  erf  ii 
rerspernsilrle  rerlatiernshijr  lre;twe;e;n  the.se; 
e;ntitie;s  anel  stnely  sulrje;e:t.s.  'rhe; 
prerperseel  rervisierns  ter  parts  807,  812, 
iinel  814  shenilel  help  ensure;  elatii  ejiiality 
anel  inte;grity  in  .several  ways.  I’heise 
ine:lnele;:  (1)  Spe;e:ifying  thai  C(8’ 
ine:luele;.s  prervieling  iissurane:e;  that  stnely 
elata  anel  re;]reirte;el  re;sults  are;  e:re;elihle; 
anel  iie:e:urate;  iinel  (2)  re;einiring  that 
supperrting  inferrmatiern  ern  a  clinical 


.stnely  e:ernelue:te;el  erutsiele;  the  llnite;el 
States  ine;hiele;s.  as  apprer]rriate;,  a 
ele;se:riptiern  erf  herw  the;  sjrernserr 
merniterreel  the;  trial  anel  e;nsure;el  that  the; 
stnely  was  e;in ■rie;el  erut  e;ern.si.ste;nt  with 
the;  stnely  prertere:erl. 

I’he;  inferrmeel  e;ernse;nt  prervisierns 
e;mlrerelie;el  in  C(8’  iilser  e:erntrilrnte  ter  the; 
inte;grity  erf  elatii  erlrtiiine;el  in  e:linie;iil 
.stnelie;.s.  8  he;  infeirme;el  e:ernse;nt  prere:e;s.s 
e;nalrle;s  e;iie:h  .sulrje;e:t  ter  re;e:e;ive;  high- 
epiality  inferrmiitiern  alrernt  the; 
imirlie:atierns  erf  partieiipation  in  the; 
e;linie:al  trial.  88ie;  ]rrere:e;s.s  alser  jrrerviele;s 
an  erpperrtnnity  ferr  the  suhje;e:t  iinel 
invest igaterr  ter  eli.scuss  im]rerrtimt 
inferrmatiern  aherut  the;  ,sulrje;e;t’s 
e:ernelitiern.  jrertential  aelve;r.se;  e;ve;nts.  anel 
erther  fae:terrs  (sne:h  as  u.se  of  e:erne:urrent 
therairy.  ille;gal  elrug  use,  err  ale;erherl 
abuse)  that  e;erulel  e:ernferunel  the;  .stnely 
re;sult.s  if  thew  re;miiine;el  uneli.se:lerse;el. 

8.  Stanelarelizing  Human  Snhje;e:t 
Prerte;e:tierns 

'rhe;  e;urre;nt  re;gulatierns  nneler  part 
814  re;ejnire;  that  e:linie;iil  stuelies  erutsiele 
the;  Uniteel  Stiite;.s  snhmitleel  in  supperrt 
erf  a  PMA  Ire  e:ernelue:te;el  in  e:ernferrmane;e; 
with  the;  1988  version  erf  the;  De;e:laratiern 
erf  i  lelsinki  err  the;  laws  anel  re;gulatierns 
erf  the;  e;ernntry  in  whie;h  the;  re;.se;are;h  is 
e:ernelue;te;et.  whie:he;ve;r  iie:e;errels  gre;ater 
prerte;e;tiern  ter  the;  luiman  snhje;e:ts.  If  the; 
stiinelarels  erf  the;  e:eruntrv  are;  nseel.  the; 
applieiiint  is  r(;epiire;el  ter  state  in  eletail 
anv  elifie;re;ne:e;s  h(;twe;e;n  therse  staneliirels 
anel  the;  1t)88  versiern  erf  the;  De;e:liiriitiern 
erf  Helsinki  anel  explain  whv  the;y  erfferr 
gre;iite;r  prerte;e:tiern  ter  the;  hnman 
suhjee:ts. 

Uneler  the;  e:urre;nt  rergnlatierns.  in  a 
stnely  inverlving  multinational 
inve;.stigatiernal  sites,  .several  elifferent 
stanelarels  may  he;  ferllerweel  leaeling  ter 
ine:reaseel  complexity  in  the;  e:ernelue:t  erf 
the;  stnely.  'Fhe  prer]rersiil  ter  re;e|uire;  that 
e;linie:al  stuelies  e;ernelue;te;el  erutsiele  the 
Unite;d  .States  e:ermply  with  C("P 
jrrervieles  a  unifying  ajrjrrerae;h,  whie:h 
mav  simplify  .sue:h  trials  anel  ele;e:re;ase; 
the;  rergulaterrv  hurelen  ern  spern.serrs. 

The;  investigatieriiiil  new  elrng 
re;gul:itiern.s  in  part  812  iielelre;.s.s  FDA 
ae:e:e;irtane:e;  erf  ferreign  e:linie:al  stueliers 
nert  e:ernelue;te;el  uneler  an  inve;.stigatiernal 
ne;w  elrng  a]rplie;atiern  (IND)  as  .sn]r]rerrt 
ferr  an  IND  err  imirketing  applie;aliern  ferr 
a  elrng  err  hierlergie;al  prerelne:t.  Effe;e:tive; 
()e:terhe;r  27.  2008,  ferreign  e;linie:al 
stuelies  nett  e:ernelne:te;el  nneler  :m  IND  are; 
re;e]nire;el  ter  he;  e;ernelue:te;el  in  ae:e;errelane:e; 
with  C(8’  as  elerfineel  in  §  812.120.  The 
]rrerpet.se;el  revisions  ter  parts  807,  812. 
anel  814  will  prerviele;  gri;ater  e;onsi.ste;ne;y 
with  the;  rergidatierns  ferr  elrngs  anel 
hieelergie:al  ]rrerelue:t.s  re;gareling  FDA 
ae:ce;ptane;e  erf  ferreign  e:linie:al  stuelies. 
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4.  Clarifying  R(!(|inrenients  ibr  FDA 
Acceptance  of  Data  From  (Minical 
Studies  .Siil)mitt(!(l  in  Support  of 
Premarket  Notifications  and 
Investigational  Device  Fxemptions 

Clinical  .studi(!S  may  he  u.sed  to 
sup))ort  a  .51()(k)  submission  or  an  IDF 
a|)plication;  however,  parts  807  and  812 
currently  do  not  address  the 
nupiirements  lor  I’DA  acce|)tance  of 
data  from  such  studies.  The  ])roposed 
revisions  will  identify  the  rcHiuirements 
for  FDA  acceptance  of  data  from  clinical 
studies  under  these  r(^gnIations.  whetluir 
tlu!  studies  wen;  conducted  inside  or 
outside  the  United  Stat(!s.  This  ])ro]K)sal 
is  intended  to  ensure  the  (piality  and 
integrity  of  clinical  data  snhmitted  to 
I’DA  in  51()(k)  suhmissions  and  IDE 
applications  and  to  bring  c:onsistency  in 
I’DA  recininmients  for  accejjtance  of 
clinical  data,  whatever  the  ai)plication 
or  snhmission  type. 

II.  Description  of  the  Proposed  Rule 

A.  D(^linitions 

We  projjosi!  to  add  a  definition  for  an 
lF(i  to  the  IDF  regulation  under  81 2.3. 
We  propo.se  to  def  ine  an  IFC'.  as  a 
“review  pamd  that  is  res]K)nsil)le  for 
ensuring  the  ))rotection  of  tlu;  rights, 
.safety,  and  well-being  of  human  snhjects 
involved  in  a  clinical  inve.stigation  and 
is  aderpiately  constitutiid  to  provide 
assurance  of  that  prot(!ction.''  Under  the 
l)ropo.sal.  an  adcfiuatcdy  constituted  IfiC 
includes  a  rea.sonahle  numher  of 
members  with  the  (lualifications  and 
experience  to  pcaform  the  IFC's 
fnnctions.  The  pro|)osed  definition  of  an 
IFCi  also  specifies  that  an  IRB.  as  defimul 
in  S5ti.l()2(g)  and  subject  to  the 
rtuiuirements  of  part  .58.  is  one  tvpe  of 
IFC. 

B.  Clinical  Sludics  Conducted  Outside 
the  United  States 

We  projjose  to  amend  the  IDE 
regnlations  by  adding  a  new  section, 
propo.sed  ??  81 2.28,  to  address  the 
nupiirements  for  FDA  acceptance  of 
data  from  clinical  studies  conducted 
outside  the  United  States.  An  IDF  is 
typically  not  i.ssued  fora  clinical  study 
conducted  outside  the  United  States; 
however,  then;  is  a  small  snh.set  of  trials 
conducted  outside  the  United  States 
where  IDEs  have  been  issued,  for 
examjile,  certain  studies  conducted  bv 
the  Department  of  Defense.  The  u.se  of 
the  term  “clinical  .studies  conducted 
outside  the  United  States”  is  intended 
to  address  .studies  not  conducted  under 
an  IDF  and  does  not  indicate  a  change 
in  overall  policy  for  device  studies 
conducted  outside  the  United  .States. 

The  current  nujuirements  for  FDA 
acceptance  of  data  from  clinical  studies 


conducted  outside  the  United  .States  in 
support  of  a  PMA  application  are 
located  at  814.1 5,  in  tlie  PMA 
regulations.  We  are  jiroposing  to  ])lace 
the  revised  nupiirements  primarily  in 
the  IDF  regulations,  in  ])art  hecau.se  the 
reipiirements  for  device  clinical  studies 
are  primarily  located  in  these 
regulations  and  in  part  to  create 
consistency  with  the  drug  regulations, 
which  address  nupiirements  for  f’DA 
acceptance  of  foreign  clinical  data  in  the 
investigational  new  drug  regulations  in 
part  312.  Additionally,  similar  to  these 
drug  regulations,  which  address 
nupiirements  for  FDA  acceptance  of 
foreign  clinical  data  as  support  for  an 
INI)  or  marketing  ajiplication  for  a  drug 
or  biological  product,  the  pro])osed 
revised  devii:e  regulations  addre.ss 
reipiirements  for  FDA  aci;eptance  of 
foreign  clinical  data  as  snjiport  for  not 
only  a  PMA  hut  al.so  an  ll)F  or  other 
device  marketing  ap])lication  or 
submission,  including  a  51()(k)  or  an 
1  IDF  application. 

1.  Reipiirements  for  f’DA  Acc.ejitance  of 
Data  From  (ilinical  .Studies  Uonducted 
Outside  the  United  States 

Proposed  <^81 2.28(a)  would  identify 
nupiirements  for  f’DA  acceptance  of 
data  from  clinical  studies  conducted 
outside  the  United  .States  to  support  an 
IDF  or  device  marketing  application  or 
submission.  It  would  rely  upon 
conformance  with  (KiP.  including 
review  and  approi'al  by  an  IFO  and 
obtaining  and  documenting  the  freelv 
given  informed  consent  of  study 
subjects.  Under  proposed  t?  812.28(a)(1). 
we  would  require  a  statement  that  the 
study  was  c.onducted  in  accordance 
with  (X;P.  For  purpixses  of  this  section, 
(XiP  would  he  defined  as  a  standard  for 
the  design,  conduct,  performance, 
monitoring,  auditing,  recording, 
analysis,  and  reporting  of  clinical  trials 
in  a  way  that  provides  assurance  that 
the  data  and  reported  results  are 
credible  and  accurate  and  that  the 
rights,  .safety,  and  well-being  of  trial 
subjects  are  protected.  Propo.sed 
§81 2.28(a)(1)  .states  that  CUP  includes 
review  and  approval  (or  provision  of  a 
favorable  opinion)  by  an  IFC  before 
initiating  a  study,  continuing  review  of 
an  ongoing  study  by  an  IfiC,  and 
obtaining  and  documenting  the  freely 
given  informed  consent  of  a  subject  (or 
the  subject's  legally  authorized 
rej)resentative  if  the  suhjcjct  is  unable  to 
provide;  informed  consi;nt)  hefort; 
initiating  a  studv.  Propo.sed 
§81 2.28(a)(1)  further  .states  that  CCP 
does  not  reepiin;  informed  consent  in 
life-threatening  situations  when  the  1E(’, 
reviewing  the  study  finds,  before 
initiation  of  the  studv,  that  informed 


consent  is  not  feasible  and  that  either 
the  conditions  |)re.sent  an;  con.si.st(;nt 
with  those  ilescribed  in  §§50.23  or 
50. 24(a)  of  this  chapt(;r  (concerning 
exemptions  from  informed  con.s(;nt 
r(;(]nirement.s  in  life-threatening 
situations),  or  the  measures  d(;scrihed  in 
tlu;  study  protocol  or  (;l.sewher(;  will 
prot(;ct  the  rights,  safety,  and  w(;ll-h(;ing 
of  subjects.  This  ])rovi.sion  would  1)(; 
consistent  with  the  Cood  Clinical 
Practice  guidance,-  whic:h  recommends 
that  a  h;gally  authorized  representative 
provide  informed  consent  or  that  tlu; 
reciuirement  of  informed  con.s(;nt  In; 
waiv(;d  under  such  circumstances. 

Proposed  §  812.28(a)(2)  states  the 
second  conditiijii  for  FDA's  acceptance 
of  data  from  a  clinical  studv  conducted 
outside  the  United  .States  as  support  for 
an  IDF  or  a  device  marketing 
ap|)lication  or  submission  to  FDA.  A 
statement  would  he  re(juir(;d  assuring 
the  availability  of  the  data  from  the 
.study  to  FDA  for  validation  through  an 
onsite  insjiection  if  the  Agency  deems  it 
nec:e.ssarv  (and  an  inspection  is 
oth(;rwis(;  authorized  by  law)  or  through 
other  appropriate;  means.  FDA  may  need 
to  inspect  records  relating  to  data  from 
a  foreign  .study  submitted  in  sup])ort  of 
a  PMA.  for  exami)le.  to  resolve  any 
uncertainties  about  whetlu;r  the  studv 
was  conduct(;d  in  accordance  with  (XiP. 

2.  Reepiirements  for  .Su])])e)rting 
Information 

Propo.s(;d  §  812.28(h)  describes  the 
sui)|)orting  information  to  he  submitted, 
in  addition  to  information  recjuired 
eksewhere  in  i)art.s  807.  812.  and  814, 
when  data  from  clinical  studies 
conducted  outside  the  United  States  are 
submitted  as  sujjport  for  an  IDF  or 
device  marketing  a])i)lication  or 
submi.ssion.  Under  propo.sed 
§81 2.28(h)(1)  through  (h)(12),  the 
de.scri])tion  of  the  actions  the  s])onsor  or 
a])]3lic:ant  took  to  ensure  that  the 
res(;arch  conform(;d  to  GCP  as  de.scrih(;d 
in  §  812.28(a)(l )  would  include  the 
following  information: 

•  Names  and  addre.sses  of 
inve.stigators  and  re.search  faciliti(;.s  (if 
an  address  has  changed  since  the 
re.s(;arch  was  conducted,  the  address 
where  records  are  maintained  should  be 
provided); 

•  The  investigator's  (jualifications; 

•  A  description  of  the  r(;.search 
facility(ies); 

•  A  detailed  summary  of  the  ])rotocol 
and  results  of  the  study,  and.  should 
FDA  r(;(juest.  certifi(;d  copies  ofca.se 


-"(lood  (;iiiiii::il  I’laclict!:  (kinsolid.itod 
(liiididiiKi  "  (Kit  wliicli  I'DA  iid(ipl(!d  tor  uso 
as  »uidan(:(!  for  iiidiisirv  in  ((i2  KK  2.5()()2.  May 
a.  ]<)!)7). 
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records  maintained  l)y  the  investigator 
or  additional  background  data  such  as 
hospital  or  other  institutional  r(!cords; 

•  Either  a  statement  that  tin;  device 
nscul  in  the  clinical  study  conducted 
outside  the  United  States  is  identical  to 
tlu!  (hivice  that  is  the  suhj(!ct  ol  the 
snlnnission  or  a])])lication.  ora  detailed 
description  of  the  device  and  each 
im])ortant  component  (including 
materials  and  spiJcifications), 
ingnulient,  property,  and  pilnci])le  of 
o])eration  of  the  device  used  in  the 
clinical  study  conducted  outside  the 
l)nit(!(l  States  and  a  comparison  to  the 
device  that  is  the  subject  of  the 
submission  or  application  that  indicates 
how  the  studied  device  is  similar  to 
and/or  different  from  the  device  that  is 
the  sul)ject  of  the  submission  or 
application: 

•  If  the  study  is  intended  to  support 
the  safety  and  effectiveness  of  a  device, 
a  discussion  demonstrating  that  the  data 
and  information  constitute  valid 
scientific  evidence  within  the  meaning 
of  SHtiO.y  (21  CFR  8()().7): 

•  The  name  and  addniss  of  the  lEC 
that  reviewed  the  study  and  a  statement 
that  the  lEU  meets  the  (hdinition  in 

§  31 2.3(t).  'file  sponsor  or  applicant 
must  maintain  records  su])porting  such 
a  statement,  including  records 
describing  the  (|nalifi cations  of  lEC 
memh(;rs,  and  make  the.se  r(!cords 
available  for  Agency  revi(!w  n])on 
r(!(|uest.  Although  the  names  of  lEU 
members  are  reciuired  under 
4}  312.12()(h)((i]  for  fonhgn  clinical 
.studies  used  to  suj)port  drug  and 
biological  product  a])plications,  we  are 
pro})osing  to  retjuire  only  the 
(jualifications  of  the  lEC  memh(!rs  for 
device  studies  due  to  the  reported 
difficulties  of  obtaining  the  names  of 
lEC  members  in  some  countries: 

•  A  summary  of  the  lEC’s  decision  to 
a|)])rove  or  modify  and  approve  the 
.study,  or  to  j)rovide  a  favorable  opinion; 

•  A  descrijjtion  of  how  informed 
consent  was  obtained; 

•  A  descrijjtion  of  what  incentives,  if 
any,  were  provided  to  subjects  to 
])articipate  in  the  study; 

•  A  descri])tion  of  how  the  sponsor(s) 
monitored  the  study  and  ensured  that 
the  study  was  carried  out  consistent 
with  the  study  protocol;  and 

•  A  description  of  how  investigators 
were  traimid  to  com|ily  with  (iCP  (as 
(lescrilxul  in  45  312.23(a)(1))  and  to 
conduct  the  .study  in  accordance  with 
the  study  protocol,  and  a  statement  on 
whether  written  commitments  by 
investigators  to  comply  with  CXiP  and 
the  j)rotocol  were  obtained.  Anv  written 
commitments  by  investigators  to  comj)ly 
with  (ICP  and  the  study  prot(H;ol  must 
h(!  maintained  by  the  sponsor  or 


applicant  and  made  available  for 
Agency  review  upon  nuiuest. 

VVe  believe  that  the  ])roj)os(!(l 
supjjorting  information,  combined  with 
an  onsite  in.s])ection.  if  nece.ssary, 
would  provide  us  with  the  ability  to 
determine  whether  a  particular  clinical 
study  conduct(!d  outside  the  United 
States  had  been  conducted  in 
accordance)  with  (KiP. 

3.  Re{]uirement.s  for  Records 

Propo.sed  45  312.23(c)  de.scrihes  the 
retention  reeiuirements  for  records 
reepured  by  this  .section  with  regard  to 
a  clinical  study  conducted  outside  the 
United  States.  If  the  study  is  .submitted 
in  support  of  an  IDE,  the  records  must 
he  retained  for  2  years  after  the 
termination  or  completion  of  the  IDE,  as 
de.scribed  in  proposed  45  312.23(c)(1).  If 
the  study  is  submitted  in  su])))ort  of  a 
premarket  notification,  premarket 
ap])roval  application,  a  notice  of 
com])letion  of  a  product  develojjinent 
protocol,  or  a  humanitarian  device 
exemption  ap])lication,  the  records  must 
he  retained  for  2  years  after  an  Agency 
decision  on  that  submission  or 
api)lication,  as  de.scribed  in  propo.seil 
45  312.23(c)(2). 

U.  Hevisions  to  ^812.2 — Appiicohilitv 

We  pro])o.se  to  amend  <^312.2  hv 
removing  c;urrent  ])aragraph.s  (h)(2)  and 
(e).  which  refer  to  reeiuirements  that  are 
no  longer  necessary  becau.se  the  dates 
involved  have  passed.  Specifically, 
paragraph  (1))(2)  indicateil  that 
investigations  of  a  device,  excei)t  as 
described  in  i)aragraph  (e),  that  were 
begun  on  or  before  |nlv  13,  1930.  and 
were  completed  on  or  before  )anuary  19, 
1931,  would  be  considered  to  have 
approveil  ap])lication.s  for  IDEs,  unless 
FDA  notified  a  .s])onsor  under 
§312.2()(a)  that  approval  of  an 
application  was  reepured. 

Paragraph  (e)  recpiired  a  sponsor  who 
had  an  IND  ajjplication  for  a  device  in 
effect  on  )uly  13,  1930,  and  who  wished 
to  continue  the  investigation  after  90 
days  after  that  date,  to  comply  with 
paragraj)!!  (h)(1)  if  not  a  significant  risk 
device  or  obtain  FDA  ai)|)roval  under 
§312.30  of  an  IDE  a])])lication. 

To  accommodate  the  i)ropo.seil 
removal  of  ])aragra])h  (b)(2),  paragra])h.s 
(h)  and  (l))(l)  would  he  combined  and 
propo.sed  paragraph  (h)  states  that 
unless  FDA  has  notified  a  spon.sor 
under  §31 2.20(a)  that  ap])roval  of  an 
application  is  nupured,  an  investigation 
of  a  ilevice  other  than  a  significant  risk 
device  is  considered  to  have  an 
approved  application  for  IDP],  if  the 
device  is  not  a  banneil  device  and  the 
sponsor  complies  with  ])aragraph.s  (h)(1) 
through  (h)(7).  Note  that  paragraphs 


(h)(1)  through  (b)(7)  are  the  propo.sed 
redesignated  paragraphs  (b)(l)(i) 
through  (h)(l)(vii). 

The  current  IDE  regulations  identify 
varying  recpiirements  for  clinical 
investigations  of  devices  based  on 
whether  the  .study  is  of  a  significant  risk 
or  nonsignificant  risk  device  or  would 
meet  the  exemi)tion  retpurements  in 
§31 2.2(c).  We  propose  that 
re(]uirements  for  clinical  studies 
conducted  outside  the  United  States, 
which  are  to  he  submitted  to  FDA  in 
.suj)])ort  of  an  IDE  or  a  device  marketing 
aj)plication  or  submission,  also  be 
subject  to  varying  reepurements, 
de])ending  on  whether  the  stndv  is  of  a 
significant  risk  device  or  nonsignificant 
risk  device  or  would  meet  the 
exemption  retpurements  in  §31 2.2(c). 

Proi)osed  paragraph  (e)  identifies 
these  x’arying  reepurements.  Projjosed 
§  312.2(e)(1)  requires  .studies  of  a 
significant  risk  device,  as  defined  in 
§312.3(m).  to  comply  with  the 
reepurements  of  the  principles  of  good 
clinical  practice,  as  defined  in 
§31 2.23(a).  maintenance  of  .suj)porting 
information  as  described  in  §31 2.23(b). 
and  records  retention  as  diiscribed  in 
§31 2.23(c).  Propo.sed  §31 2.2(e)(2) 
recpiires  studies  of  a  device,  other  than 
a  significant  risk  device,  or  clinical 
d(;vice  investigations  that  would 
otherwi.se  meet  the  exemjjtion 
recpiinanents  in  §31 2.2(c).  to  comply 
with  tluise  .same  reepurements 
concerning  good  clinical  ])ractice  and 
records  retention,  hut  with  lesser 
requirements  concerning  maintenance 
of  the  supporting  information  (i.e.,  oidy 
tho.se  reepurements  at  §31 2.23(h)(1),  (4), 
(.5).  (7),  (3),  (9).  anel  (11)),  in  re!e:ognitie)n 
e)f  their  eliffering  re;gulatorv  status 
e;e)mpareel  to  .signifie:ant  risk  elevie;e 
invexstigatiems. 

D.  Hoquiroinonls  for  Report  of  Prior 
Investigations  in  IDE  Applications 

Current  §31 2.27(a)  reupures  the  rej)ort 
e)f  prieer  investigatie)ns  te)  include  repe)rt.s 
of  all  prior  e;linie;al.  animal,  anel 
lahe)rate)ry  texsting  of  the  elevie:e  but  eloeis 
ne)t  ine:luele  sj)e;e:ifie;  reequirements  for 
reports  e)f  e:linie:al  testing.  Pre)pe)seel 
§  312.27(b)(4)  weeulel  ele!.se:rihe  the 
.spe;e:ifit;  re;quirement.s  fe)r  repe)rt.s  e)f 
e:linie:al  testing  e:e)nelue;teel  heeth  insiele; 
iinel  outsiele  the  Uniteel  StJite;.s. 

Pre)])e).seel  (h)(4)(i)  renpiireis  that,  if 
infe)rmatie)n  e)n  e;linie;al  .stuelie;s 
e:e)nelue:teel  in  the  Uniteel  Stateis  is 
provieleel.  the  reipent  e)f  prior 
invexstigcitiems  shall  ine:hiele  a  statement 
that  all  sue:h  .stuelie;.s  have  heum 
e:e)nehK:teel  in  e:e)mpliane:e  with 
applie:al)le  reupurements  in  the 
pre)teie:tion  of  human  snhjee:t.s 
re^gulations  in  part  50,  the  institutieenal 
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review  boards  regulations  in  ])art  5(i. 
and  the  investigational  (hn'iee 
(!X(iinptions  nignlations  in  part  812.  or  it 
anv  such  study  was  not  conducted  in 
compliance  with  such  regulations,  a 
brier  statement  oi  the  reason  for  the 
noncompliance.  It  also  provid(!S  that 
iailnre  or  inahilitv  to  complv  with  these 
re(|nirt!nnmts  does  not  jnstilv  lailnrc!  to 
provide  inibrmation  on  a  ndevant 
clinical  study. 

Propo.scid  S  812.27(l))(4)(ii)  states,  if 
information  on  clinical  studies 
conducted  outside  the  Unitcul  States  is 
|)rovided  to  su])port  an  IDlj.  thi; 
r(!(juirements  und(;r  81 2.2(e)  and 
^812.28  of  this  chapter  aj)ply.  where  the 
riupiinnnents  for  such  studies  are 
detailed.  If  any  such  study  was  not 
conducted  in  accordance  with  as 
described  in  §  812.28(a).  the  report  of 
prior  investigations  shall  include  a  brief 
statement  of  the  reason  for  not 
conducting  the  studv  in  accordance 
with  (Kd’  and  a  description  of  steps 
taken  to  assure  that  the  data  and 
r(!port(!d  results  an;  cnulihle  and 
accurate  and  that  the  rights,  safety,  and 
well-l)(!ing  of  trial  subjects  w(!re 
prot(!cted.  This  descri])tion  is  mice.s.sarv 
ibr  studies  conductcul  outside  the 
I  Initcid  .States  biicau.se  of  the  gr(!at(!r 
difficulty  in  conducting  biorestiarch 
monitoring  inspections  of  foreign  sitiis. 

It  further  states  that  failun!  or  inahilitv 
to  complv  with  the.se  re(|uirem(Mits  does 
not  justify  failure  to  |)rovide  information 
on  a  Hilevant  clinical  .studv. 

We  nmiind  sponsors  and  applicants 
that  they  must  submit  all  studies  and 
other  information  nupiired  under 
applicabh;  FDA  regulations  for  medical 
devices.  For  exam])l(!.  as  part  of  our 
review  of  an  IDE.  we  consider  all 
relevant  data  bearing  on  the  safe  use  of 
the  ])roposed  medical  device,  including 
tlata  obtained  in  any  clinical  studies 
conducted  outside  the  United  .State.s — 
e\'(!n  data  from  studies  that  are  not 
carried  out  in  accordance  with  (KdF 

l-J.  lUujiiiivmants  for  5I()(k)  Submissions 

The  re(iuirements  for  premarket 
notifications  are  descnlxul  in  ])art  807. 
.sub])art  E.  The  information  required  in 
a  |)remarket  notification  submission  is 
d(!tailed  at  807.87,  but  this  .section 
does  not  di.scuss  the  recpiirements 
relating  to  clinical  data  submitted, 
when;  a|)|)lical)le,  to  support  a 
pnmiarket  notification  submission.  Most 
pr(!mark(!t  notifications  do  not  inchuie 
clinical  data  and  would  not  be  affected 
by  this  i)ro|)osed  rule;  howev«!r,  we 
Ixilieve  the  recpiirements  for  FDA 
acc(!ptance  of  clinical  data  should  be  the 
.same  for  ])r(!market  notifications  that  do 
contain  clinical  data  as  for  other  device 
applications  in  order  to  achieve 


consi.stency  in  FDA’s  clinical  data 
r(!{piir(!m(!nts.  h'or  ."ilOlk)  submissions 
reiving  u|)on  literatun;  only,  the 
pro]K)sed  nupiinmients  at  new 
4}8()7.87(j)  would  not  generally  apply. 

h’or  the  suhstit  of  premark(;t 
notifications  that  do  contain  clinical 
data.  w(!  pro|)os(!  to  add  a  new 
paragra])h  (j)  to  descriln!  nHiuinammts 
nilating  to  clinical  data  suhmittiKl  to 
sup])ort  a  |)r(;market  notification  and  to 
redesignate  existing  paragra])h  (j)  as 
paragra])h  (k),  existing  |)aragraph  (k)  as 
])aragraph  (1).  and  existing  paragra])h  (1) 
as  paragra])h  (m). 

For  a  i)r(Mnark(!t  notification 
submission  containing  clinical  data, 
])ropos(;d  ])aragraj)h  (j)(l)  rcuiuinis.  if  tin; 
data  are  from  clinical  studies  conducted 
in  the  United  .States,  a  statement  that 
each  study  was  conducted  in 
compliance  with  applicable 
recpiirenumts  in  parts  liO,  .'iti.  and  812  of 
this  cha|)ter,  or  if  the  study  was  not 
conducted  in  com])liance  with  those 
r(!gulations.  a  brief  .statement  of  the 
reason  for  the  noncompliance. 

Fro|)o.sed  paragrajih  (j)(2)  states  that, 
if  the  data  an;  from  clinical  studies 
conducted  outside  the  United  .States,  the 
iHupiinmients  under  tj812.2((!)  and 
(^812.28  of  this  cha|)ter  a])])ly.  If  anv 
such  study  was  not  c;onductc!d  in 
accordance  with  Gfd’  as  descrilxxl  in 

81 2.28(a),  the  submi.ssion  must 
include  a  brief  statement  of  the  reason 
for  not  conducting  tlu;  studv  in 
acc:ordance  with  UUF  and  a  description 
of  .steps  taken  to  assun;  that  the  data  and 
re])orted  results  an;  crinlible  and 
accurate  and  that  the  rights,  .saletv.  and 
well-being  of  trial  suhjcicts  were 
protect(!d.  This  descri])tion  is  nec(;ssarv 
for  studies  conducted  outside  tlx? 

United  .States  because  of  the  great(;r 
difficulty  in  c:onducting  biore.search 
monitoring  ins])ections  of  foreign  sites. 
This  proposal  will  help  ensure 
consi.stency  in  I'DA  clinical  data 
recpunmients,  whatever  the  tv])e  of 
product  application  or  submi.ssion  at 
issue. 

F.  nocjuiifmumts  for  PM  A  Appiicotions 

The  riKiuirenumts  for  i)remark(;t 
a|)])roval  are  descrilMnl  in  |)art  814.  The 
recpiinmumts  for  h’DA  acc(;ptanc(;  of 
clinical  data  submittixl  in  supj)ort  of  a 
FMA  from  studies  conductcul  outside 
the  United  .States  are  currentlv 
addr(!ssed  in  {^814.1.').  As  previouslv 
indicated,  we  proj)os(!  to  addr(!.s.s  th(!se 
nupiirements  ])rimarily  in  the  IDf] 
regulations,  'rlunefore.  rmnoval  of 
curnmt  ])aragraphs  (a),  (h),  and  (c)  in 
S  814.1.')  is  ])ropo.sed.  Proposed 
paragraph  (a)  will  identify  the  general 
re(piirement  that  a  studv  conducted 
outside  the  United  .States  and  submittcul 


in  support  of  a  FMA  shall  coni])ly  with 
the  relevant  provisions  of  part  812  as  set 
forth  in  §81 2.2(e)  and  §812.28.  'I'o 
accommodate  this  change,  current 
])aragra])hs  (d)  and  (e)  will  lx; 
nxlesignated  as  paragra])hs  (b)  and  (c) 
respectixxilv. 

'I’o  adduiss  tlx;  re(|uirements  for  FMA 
applications  that  include  data  from 
clinical  studies  conducted  outside  the 
United  .States,  we  pro])o.se  to  anxmd 
§814.20(1)),  the  content  nxiuirements  for 
a  FMA  ai)])lication.  s])ecifically  the 
recjuirements  for  technical  .sections 
containing  results  of  clinical 
investigations  in  i)aragra])h  (0)(ii).  We 
jx’opo.se  to  add  a  new  subparagraph  ((’.) 
stating  that,  for  clinical  studies 
conducted  outside  the  United  .States 
intended  to  support  the  FMA,  the 
re(]uirements  umler  §  812.2(e)  and 
§812.28  of  this  cha])ter  apply.  Recpiired 
information  may  be  incorporated  by 
cro.ss-reference  to  another  section  of  the 
a])])lication  that  contains  such 
information.  If  any  such  study  was  ix)t 
conducted  in  ac:cordance  with  UCF  as 
described  in  §  81 2.28(a).  the  a])])lication 
mu.st  include  a  brief  statement  of  the 
reason  for  iu)t  coixlucting  the  study  in 
accordance  with  (X'.F  and  a  description 
of  steps  taken  to  assure  that  the  data  and 
re])oried  results  are  credible  and 
accurate  and  that  the  rights,  safety,  and 
well-being  of  trial  subjects  were 
protected.  This  descrijjtion  is  necessary 
ibr  studies  conducted  outside  the 
United  .States  becau.se  of  the  greater 
difficultv  in  conducting  hioresearch 
nxniitoring  ins])ections  of  foreign  sites. 
We  remind  s]x)n.sors  and  apj)licants  that 
failure  or  inahilitv  to  comply  with  these 
re(|uirement.s  does  ix)t  justifv  failure  to 
])rovide  information  concerning 
investigations  bearing  on  the  safety  or 
effectiveness  of  a  device  undergoing 
FMA  review  (.see  §  814.2()(b)(8)(ii)  and 
.sections  .')1.')(c)(1)(A)  and  !)1.‘)(c)(2)(A)(v) 
oftheFDS:U  Act). 

We  also  ])roi)ose  to  amend  the 
])rovisions  in  §814.4.1  concerning  denial 
of  ai)i)roval  of  a  FMA  ajjplication.  We 
propo.se  to  revi.se  paragraph  (aK.I)  to 
include  as  a  reason  for  denial  that  any 
clinical  investigation  involving  hunxm 
subjects  described  in  the  FMA 
application,  which  was  subject  to  (X’.F 
referenced  in  §814.1.‘)(a)  and  described 
in  §81 2.28(a),  was  not  conducted  in 
compliance  with  those  regulations  such 
that  the  rights  or  saletv  of  human 
subjects  were  not  adecjuatelv  j)rotected 
or  the  sui)i)orting  data  were  determined 
to  be  otherwise  unreliable. 

f'urther.  we  j)ro]X)se  to  amend 
§814.4()  regarding  withdrawal  of 
approval  of  a  FMA  application. 
si)ecifically  to  revise  ])aragraj)h  (a)(4)  to 
allow  h’DA  to  withdraw  aj)proval  if  FDA 
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determines  that  any  clinical 
investigation  involving  human  subjects 
described  in  the  I^MA  application. 
sul)ject  to(XiP  referem;ed  in  ^814. 1.5(a) 
and  d(!scril)ed  in  §81 2.28(a).  was  not 
conducted  in  com])liance  with  those 
nigulations  such  that  the  rights  or  safety 
of  human  subjects  were  not  adiuiuately 
prot(!cted  or  the  su])i)orting  data  were 
determined  to  hi;  otherwise  unrelialile. 

Finally,  we  pro|)ose  to  am(;nd 
§814.104  regarding  the  reipiired 
contents  of  HDF  a|)plications.  Although 
the.se  a])plications  nanain  subject  to 
modified  reijuirements  for  a])})lication 
contents  companul  to  premarket 
apj)roval  applications,  we  pro])ose  that 
they  would  not  be  exempt  from  the  new 
|)ro])o,sed  requirement  in 
§  814.20(b)(())(ii)(C3  regarding 
submission  of  data  from  clinical  studies 
conducted  outside  the  United  States. 

'file  propo.sed  language  also  clarifies 
that,  in  tho.se  situations  wh(;re  data  from 
clinical  studies  conducted  inside  the 
United  States  are  submitted  in  support 
of  a  HDF  a])])lication.  the  recpiirements 
in  §  814.2()(h)(0)(ii)(A)-(B)  apply. 

I’remarket  ai)])roval  is  considered  to 
include  a  POP  declared  to  he  complet(;d 
by  FDA  (see  §814. It)  and  section  515(0 
of  the  l-’DisiU  Act).  Although  I’Dl^s  are 
rarely  submitted,  if  a  PDF  is  su])])ort(;d 
by  data  from  clinical  studies  conducted 
outside  the  United  Stat(;s.  the 
r(;(inirements  in  §814.15  would  a|)plv. 

(i.  (Jonvcfion  to  tho  lio^ulotions 
Ro<’ar(lin;^  Rocovd  Rotontion  for  C'Ainicol 
Studies  (Conducted  Under  IDE 

When  the  regulations  for  ])r(;market 
approval  were  amended  to  address  HDF 
a])])lications,  the  IDF  regulations  wen; 
not  amended  because  at  the  time 
clinical  studies  su])i)orting  an  HDF 
application  were  not  anticipated  (largely 
because  of  the  small  numbers  of  patients 
affected  and  the  infeasibility  of 
conducting  large,  randomized  clinical 
trials).  Fxperience  has  demonstrated 
that  many  HDF  applications  do  include 
data  from  clinical  studies  (usually  from 
small,  non-randomiz(;d  studies)  in  ord{;r 
to  meet  the  recpured  standard  for 
ap|)roval.  Therefore,  we  an;  pn)])osing  to 
revise  §812.14()(d)  regarding  r(;tention 
of  records  for  clinical  res(;arch 
conducted  under  an  IDF  to  include 
records  su])])orting  an  HDF  a])])lication. 

We  are  similarlv  ])roj)osing  to  revise; 
§812.14()(d)  r(;garding  retention  of 
records  for  clinical  re.search  conducted 
under  an  IDF  to  include  records 
siqiijorting  a  premark(;t  notification 
sulemi.ssion,  where  a])))licable.  Most 
l)remarket  notification  submissions  do 
not  include  clinical  data.  For  the  snh.set 
that  do  contain  clinical  data,  we  are 
pro])osing  that  record  retention 


n;(pnr(;ments  be  the  same  as  for  oth(;r 
])roduct  aj)plications  and  submissions 
that  contain  clinical  data,  to  ensure 
consi.stency  in  FDA  clinical  data 
r(;(|uirement.s  and  the  integrity  and 
reliability  of  clinical  data  submitted. 

This  ])ropo.sed  revision  to  §812.14()(d) 
is  akso  consistent  with  |)ropo.sed 
§81 2.28(c).  described  in  this  document, 
regarding  r(;tention  of  r(;cords  for 
clinical  research  conducted  outside  the 
United  States.  Each  of  the.se  ])ropo,sed 
revisions  would  achieve  consistency  in 
FDA  re(|nirements  for  clinical  data 
record  r(;tention  regardle.ss  of  the 
application  or  submission  type. 

III.  Legal  Aiilhority 

We  are  proposing  to  i.ssue  this  rule 
under  the  authority  of  the  provisions  of 
the  FD8tC  Act  that  a|)plv  to  medical 
devices  (21  U.S.Ck  301  et  seq.). 

'I’o  ])ermit  devic(;s  to  be  shipped  for 
investigational  use,  section  520(g)  of  the 
FD8iU  Act  anthoriz(;s  the  exem])tion  of 
investigational  devices  from  otherwi.se 
a])plicable  jirovisions  of  the  FD&C  Act 
relating  tt)  misbranding,  registration, 
premarket  notification,  performance; 
standards,  pr(;market  a|)])roval,  banned 
d(;vic(;.s,  r(;cord.s  and  r(;porting 
r(;(]uirem(;nts.  good  mannfacturiug 
])ractice  re{piir(;m(;nt.s,  and  r(;(inir(;ment.s 
r(;latingto  the;  use  of  color  additives  in 
d(;vic(;,s.  Und(;r  .s(;ction  520(g)  of  the 
FDtsC  Act.  the  procedures  and 
conditions  that  FDA  '  is  authorized  to 
pr(;.scrilH;  for  granting  an  IDF  include  the 
reciuirement  that  an  application  he 
submitted  to  FDA,  in  such  form  and 
manner  as  the  Agency  shall  specifv,  and 
other  ri;quirements  necessary  for  the 
protection  of  the  public  health  and 
safety.  .Section  520(g)  also  reepiires  that 
the  information  submitted  in  .siq3])ort  of 
an  IDF  apj)lication  be  “adetpiate  to 
justify  the  i)ropo.sed  clinical  testing.”  In 
investigations  involving  human 
subjects,  the  per.son  a]jplying  for  the 
(;xemption  (the  spon.sor)  mn.st  comj)ly 
with  a  number  of  r(;(]uirements  to  assure 
that  the  rights  and  safety  of  subjects  are 
ad(;(piately  protect(;d.  'Fo  ])rovide  for 
flexibility  in  regulatory  r(;(piin;ments. 
section  520(g)  of  the  IdliiC  Act  i)ermit.s 
variations  in  the  ])rocedures  and 
conditions  gov(;rning  IDEs,  depending 
on  the  nature,  scope,  duration,  and 
])ur])os(;  of  the  .studv. 

.Section  515(c)(1)(A)  of  the  F'D^iifi  Act 
r(;(]uire.s  that  FMA  ap])lication.s  contain, 
among  other  information,  full  re])ort.s  of 


‘  In  i>l  soclimi  lOOStd)  (il  tin;  I'DKC  .Xcl  (li  1 
;i<i;i((l))  inul  llu;  .S(!(:n!l:irv  (it  1  l(!:illli  iind 
Hmiiiin  S(!i  vi(:(!s'  (llu;  .Sucruliii  v's)  d(!l(!giili(m  to  llu; 
(:(iiuniissi()iu;r  ot  food  iiiul  Drills,  stiilulorv 
n;f(;i  (;iu:(;s  to  "llu;  .S(;(:r(iliii  v"  in  llu;  discussion  of 
l(;j;id  iuilluirilv  luivi;  l)i;t;n  cluiu<>(;d  to  "I'OA"  or  llu; 
"Afioncy." 


all  information,  jiuhlished  or  known  to 
or  which  shonld  reasonably  he;  known 
to  the  FMA  applicant,  concerning 
investigations  bearing  on  the  .safetv  or 
(iffectiveness  of  tin;  d(;vice  for  which 
premarket  approval  is  sought.  .Section 
515(d)(2)  of  the  FDt<;U  Act  states  that 
FDA  shall  denv  a})|)roval  of  a  FMA 
application  if  the  Agency  finds  that 
“there  is  a  lack  of  a  showing  of 
rcia.sonahle  assurance  that  such  device  is 
.safe  under  the  conditions  of  use 
pre.st:ribed.  recommended,  or  suggested 
in  the  projiosed  labeling  thereof”  or 
"there  is  a  lack  of  a  showing  of 
r(;a.sonahle  assurance  that  the  device  is 
effective  under  the  conditions  of  u.se 
pre.scribed,  recommended,  or  suggested 
in  the  propo.sed  labeling  thereof.” 
among  other  reasons.  Whether  data  from 
an  investigation  involving  human 
subjects  support  the  safety  or 
effectiveness  of  a  device  depiinds,  in 
j)art,  on  whether  the  studv  was 
conducted  in  accordance  with  ethical 
and  other  princi|)les  that  provide 
assurance  of  tin;  cpiality  and  integrity  of 
clinical  data  and  adecpiate  protection  of 
human  subjects.  Even  if  the  data  derive 
from  imi)roperlv  conducted  clinical 
studies,  the  data  must  be  submitted  in 
a  FMA  a])])lication  under  .section 
515(c)(1)(A)  of  the  FDt<(C  Act. 

Under  .section  513(i)  of  the  FDtvU  Act 
(21  U..S.(k  3(j()c(i)).  determinations  of 
substantial  equivalence  include  some 
iiupiiry  into  the  comparable;  safetv  and 
effectiveness  of  the  device.  wh(;re 
a])i)ropriate.  For  devices  that  have  the 
same  intended  u.se  as  the  (iredicate 
device  hut  different  technological 
characteristics,  information  .submitt(;d  to 
demonstrate  substantial  ecinivalence 
mn.st  include  “appropriate  clinical  or 
scientific  data|,|  if  deemed  nece.ssary” 
by  FDA.  showing  that  “the  devici;  is  as 
safe  and  effective  as  a  legally  marketed 
device”  and  “does  not  raise  different 
(]nestions  of  safety  and  effectiveness 
than  the  predicate  device.”  As  describ(;d 
in  this  document,  whether  data  from  a 
clinical  study  su])))ort  the  safety  or 
i;ffectivenes.s  of  a  d(;vice — or,  in  the 
context  of  some  j)remarket  notifications, 
tin;  comparable  safetv  and  effect ivene.ss 
of  a  device  as  part  of  a  suh.stantial 
ecpii valence  demonstration — d(;])ends  in 
])art  on  whether  the  .study  was 
conducted  in  accordanci;  with  ethical 
and  other  principles  that  provide 
assurance  of  the  cpiality  and  integrity  of 
clinical  data  and  ad(;quate  protection  of 
human  subjects. 

Under  .section  52()(m)  of  the  F’DXiCi 
Act.  F’DA  may  grant  an  HDF  if  F’DA 
finds  that:  The  device  is  designed  to 
treat  or  diagnose  a  disease  or  condition 
that  affects  fewer  than  4. ()()()  individuals 
in  the  United  .States;  the  devic:e  would 
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not  he  available  to  a  ])erson  with  such 
disease  or  condition  unless  FDA  grants 
the  ex(!inption  and  there  is  no 
coni|)arahle  device,  other  than  under 
this  exemption,  available  to  treat  or 
diagnose  such  disease  or  condition;  and 
the  device  will  not  expose  j)atients  to  an 
unreasonable  or  significant  risk  of 
illness  or  injury  and  the  probable 
benefit  to  healtli  from  the  u.se  of  the 
devic(;  ontweiglis  the  risk  of  injury  or 
illne.ss  from  its  use.  taking  into  account 
the  ])rol)al)Ie  risks  and  benefits  of 
currently  available  devices  or 
alternative  forms  of  treatment.  Again, 
whether  data  from  clinical  studies 
submitted  in  an  DDE  application 
supjjort  that  the  probable  benefits  of  the 
device  outweigh  its  ri.sks  depends,  in 
part,  on  whether  the  study  was 
conducted  in  accordance  with  ethical 
and  other  princij)les  that  jjrovide 
assurance  of  the  (piality  and  integrity  of 
clinical  data  and  adecjuate  ])rotection  of 
human  subjects. 

.S(!ction  701  (a)  of  the  FDJtC  Act  (21 
IJ.S.C.  371(a))  authorizes  the  Agency  to 
issue  regulations  for  the  efficient 
enforcement  of  the  FDK-C]  Act. 

These  statutory  provisions  authorize 
us  to  issue  regulations  describing  when 
we  may  consifler  data  from  clinical 
trials,  whetluir  conducted  inside  or 
outside;  the  United  States,  as  reliable 
evidence;  sn])porting  an  IDli,  I’MA. 
.510(k).  PDF.  e)r  I  IDE  applie;atie)n  eer 
suhmi.ssie)!!. 

IV.  Analysis  of  Economic  Impac:ts 
A.  Introduction 

FDA  has  examineel  the  impae;ts  of  the; 
preeposed  ride;  uneler  Exe;e:ntive  Oreier 
12800.  Exeeaitive  Oreier  13503,  the; 
Regulateiry  Fle;xibility  Ae;t  (5  U..S.C]. 
()01-012).  anel  the  Unfnneleel  Manelates 
Reform  Ae;t  eif  1095  (Pub.  L.  104^). 
Exe;cutive;  Oreleirs  128()0  anel  13503 
elire;e:t  Age;ncie;s  to  assess  all  eaxsts  and 
benefits  of  available;  re;gulatorv 
altermitives  anel,  when  reegulatiem  is 
ne;e:e;ssary.  te)  se;le;e;t  reegulateiry 
ap])re)ae;he;s  that  maximize;  ne;t  heaiefits 
(inclueling  peetenti.d  e;e:e)nomie;. 
e;nvire)nme;ntal,  j)ublie;  he;alth  anel  safetv. 
iinel  e)the;r  aelvantage;s:  eli.strihutive 
impae;ts;  anel  e;eiuity).  'I’lie  Age;ne:y 
l)e;lie;ve;s  that  this  ])re)j)e)se;el  ride  is  neit  a 
signifie;ant  re;gulate)ry  ae;tie)n  as  ete;fine;el 
by  Exe;eaitive;  Orele;r  12800. 

The;  Re;gulate)ry  Fle;xihility  Ae:t 
ri;epure;s  Agencie;s  to  analyze  re;gulate)ry 
eiptiems  that  wendel  minimize;  anv 
signifie;ant  iinpael  of  a  rule  on  small 
e;ntitie;s.  Be;e:ause;  the;  re;eiuire;me;nts  are 
likely  tei  impeise;  a  burelen  on  a 
substantial  numher  of  affe;e:teel  small 
e;ntitie;s.  the  Agene;y  pre)je;e:t.s  that  the; 
propo.sed  rule,  if  finalizeel,  will  have;  a 


signifieamt  e;ea)nomie:  impae:t  em  a 
substantial  numhe;r  eif  small  e;ntitie;s, 
anel  has  eamelneleel  an  Initial  Ke;gulate)ry 
Fle;xil)ility  Analysis  as  re;eiuire;el  unele;r 
the;  Re;gnlate)ry  Fle;xihility  Ae;t. 

Se;e;tie)n  202(a)  eif  the;  rinfunele;el 
Manelate;s  Refen  in  Ae;t  eif  lt)t)5  re;e]uire;s 
that  Age;ne:ie;s  i)re;p<ire;  a  written 
statement,  whie;h  ine;luele;s  an 
asse;.ssme;nt  eif  antie;i|)ate;ei  exists  anel 
benefits,  he;fe)re;  preipeising  “any  rule;  tlnit 
ini:luele;s  any  Fe;ele;ral  manelate;  that  may 
re;.sult  in  the;  exjieauliture;  by  .Stiite,  leieial, 
anel  tribal  governments,  in  the;  aggre;g;ite;, 
eir  by  the  private;  se;e;te)r,  eif  .SlOO.OOO.OOO 
or  ineire  (aeljusteel  anmuilly  feir  inllatiein) 
in  any  one  ye;ar."  The  e;nrrent  thresheilel 
after  aeljustment  feir  inflatiein  is  .S13t) 
milliein,  using  the  meist  exirrent  (2011) 
hn]ilie;it  Prie;e;  Deflateir  feir  the;  Creiss 
Deime;.stie:  Preielue:t.  FDA  eleies  neit  e;x]ie;e;t 
this  preijieiseel  rule  tei  re;sult  in  any  1- 
vear  e;xpe;neliture;  that  weiulel  me;e;t  eir 
e;xe;e;e;ei  this  ameinnt. 

B.  Snininarv 

'fhe  ]irei])eise;el  rule;  will  re;e]uire;  that 
e;linie:al  stuelies  e:einelue;te;el  eiutsiele  the; 
I'niteel  State;s  anel  nse;el  tei  snjipeirt  IDE 
;ip]ilie;atieins.  510(k)  snlimissieins,  PMA 
ajiplie:atieins,  DDE  apjilie.iitieins.  eir  PDP 
a]i|ilie:atieins  eieimplv  with  (T'.P.  OC3’ 
stanelarels  ine:luele;  review  anel  iijipreival 
by  an  inele;pe:nele;nt  e;lhie:s  e:einnnilte;e; 
anel  eiliteiining  anel  eleieximenting  human 
sulijeels'  infeirmeel  e;einse;nt.  in  aelelitiein. 
the;  preipei.se;el  rule  se;e;ks  tei  ameaiel  the; 
510(k),  DDE,  anel  IDE  re;epiire;me;nts  feir 
1*’DA  ae;e:e;]itance;  of  elata  freim  e:linie;al 
stuelieis  ceineiue:te;el  insiele;  the  Uniteel 
.Stateis  tei  parallel  existing  FDA 
reiejuirements  feir  PMA  applie:atieins. 

FDA  has  neit  epiantifieel  the;  be;ne;fits  eif 
the;  preipei.seel  rule  that  wendel  e;eime;  from 
ine:re;ase;el  e;eille;e;tiein  eif  informatiein  that 
wendel  jireiviele;  FDA  with  greiater 
a.ssurane;e  of  e;linie;al  elata  epiality  anel 
human  sulije;e:t  jireiteeliein,  partieadarly 
as  it  pertains  to  e:linie;al  stuelies 
eieinelucteel  eiutsiele  the  Uniteel  States. 
Ceists  wendel  arise  from  ine:re;a.seel  lalieir 
exi.sts  a.ssoe;iate;el  with  eilitaining, 
eleieaimenting,  anel  maintaining  re;e;eirels 
to  meeit  the;  preipei.seel  reieiuireanents.  'fhe 
ei.stimateel  exists  eif  eximplving  with  theise; 
reiejuireanents  range;  freim  .SO. 30  milliein 
to  .S24.03  milliein. 

The;  full  analysis  eif  e;exineimie:  impae;ts 
is  available;  at  http://\\'\\’\v.fd(i.gov/ 
AhontFDA/UcpovtsMcnnudsFonns/ 
IIciJorts/FcononncAiKdvscs/dcfonIt.litni 
(.Se;e;  alsei  Re;f.  1 ). 

V.  Environmental  lmpac:l 

The;  Age;ne:y  has  ele;te;rmine;el  uneler  21 
(iFR  25.30(h)  that  this  ae:tiein  is  of  a  tvpe 
that  eleie;s  neit  inelivielually  eir 
eannulatively  have;  a  signifiexmt  e;ffe;e:t  ein 
the  human  envireinment.  The;re;feire;, 


neither  an  eaivireinmental  assessment 
neir  an  envireinmeaitid  imp;ie:t  state;me;nt 
is  re;e]nire;et. 

VI.  Paperwork  Keduction  Act  of  1!)95 

This  ]ireipei.se;el  rule;  exint.iins 
infeirmatiein  exille;e:tiein  preivisieins  that 
are;  sulije;e:t  to  re;vie;w  liv  the;  OMB  uneler 
the;  PRA  (44  U.S.C.  3501-3520).  A 
elesex'iiitiein  eif  the;.se;  |ireivisieins  is  given 
in  the;  Description  se;e:tiein  eif  this 
eleie.ument  with  an  e;stimate;  eif  the; 
annual  re;]ieirting  anel  re;exirelke;e;]iing 
hurelen.  Inedueleel  in  the;  e;.stimate;  is  the; 
time;  feir  re;vie;wing  instrue:tieins, 
.seareddng  existing  ehita  seiure:e;s. 
gathering  anel  maintaining  the;  elata 
neeeleel.  anel  ceimple;ting  anel  reviewing 
e;ae:h  exille;e:tiein  eif  iid’ormatiein. 

FDA  invitees  ceimmeaits  ein  these; 
teipie;s:  (1)  Whether  the  jireiposeeel 
exille;e:tiein  eif  information  is  neexis.sary 
feir  the;  preipeer  perfeirmanex;  eif  FDA’s 
functions,  inedueling  wheither  the; 
infeirmatiein  will  have;  prae:tie;al  utility; 

(2)  the  aexxirae;y  of  FDA’s  eestimate  eif  the; 
hurelen  of  the;  jireijiei.seel  exille;e:tiein  eif 
infeirmatiein,  inedueling  the;  valielity  eif 
the;  meetheieleileigv  anel  a.ssnmptieins  u.seel; 

(3)  ways  tei  enhanex;  the;  e]uality,  utility, 
jinel  edarity  eif  the;  infeirmatiein  tei  he 
exille;e:te;el:  anel  (4)  ways  tei  miidmize;  the; 
hurelen  eif  the;  exille;e:tiein  of  infeirmatiein 
ein  reisponelents,  ine:lueling  threiugh  the; 
use;  eif  anteimateel  exille;e;tiein  te;e;hine|ue;s. 
whe;n  iippreijiriate,  anel  either  feirins  eif 
infeirmatiein  te;e;hneileigv. 

Title:  Human  .Sidije;e:t  Preite;e:tiein;  Data 
Reiepdrements  feir  Meeliexd  Deviex; 
Relateel  (3inie;al  .Stuelies 

Descri})tion:\n  this  eleicumeait  is  a 
eli.sexissiein  of  the;  re;gulateiry  provisions 
we;  believe  are  sulije;e;t  tei  the  PRA  anel 
the;  ]ireilialile  infeirmatiein  exillectiein 
hurelen  asseie:iateel  with  these; 
preivisieins. 

Description  o!  Respondents:  The 
repenting  anel  reiexirelkeejiing 
reiejuirements  referenexiel  in  this 
eleiexnnent  are;  impei.seel  on  a  eleviex; 
sjieinsor  or  ajijilieiant. 

.Seie.tiein  807.87  Infeirmatiein  Reejuireel 
in  a  Preimarket  Neitifiexition  .Suhmissiein 
(OMB  Ceintrol  No.  0010-0120) 

.Se;e;tiein  807.87  is  being  amemeleel  tei 
aelelreiss  reiepdrements  feir  510(k) 
snlimissieins  sujijieirteel  liv  ediniexd  elata. 
Feir  ediniexd  stuelies  exineluedeel  in  the; 
Uniteiel  .States,  submitters  will  he 
reiejuireiel  to  submit  a  statenuint  as 
elese.riheiel  in  §  807.87(j)(l ).  Feir  e:Iinie:al 
.stnelieis  exinelue;te;el  eiutsiele  the  Uniteel 
.States,  sidimitteirs  will  he;  reiejuireiel  tei 
submit  a  statement  as  ele.sexilieel  in 
§807.87(j)(2). 
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Section  812.2  (ilinical  Studies 
(londiuled  Outsiile  the  United  States 
(OMB  Control  No.  ()‘)1()-()()7H) 

l'’or  any  clinical  studies  conducted 
outside  the  United  States  to  he 
snhinitted  in  sniiport  of:  (1)  An  IDE.  (2) 
a  PM  A.  (3)  a  PUP.  (4)  an  HUE  or  (.5)  a 
.51()(k.),  the  sponsor  or  applicant  will  he 
reijinred  to  maintain  supporting 
information  and  r(!tain  records  as 
described  in  §81 2.2(e). 

Section  812.27  Report  of  Prior 
Investigations  (OMB  Control  No.  0910- 
0078) 

Section  812.27  is  being  amended  to 
address  reiinirements  for  IDE 
applications  sipiported  by  clinical  data. 
For  clinical  stndiijs  conducted  in  the 
Unit(Kl  States,  sponsors  will  he  reiinired 
to  submit  a  statement  as  described  in 
§  812.27(h)(4)(i).  For  clinical  studies 
conducted  outside  the  United  States, 
sponsors  will  he  recinired  to  submit  a 
.statement  as  dest:ril)ed  in 
§812.27(h)(4)(ii). 


Section  812.28  Clinical  Studies 
Conducted  Outside  the  United  States 
(OMB  Control  No.  OOlO-NEVV) 

Section  812.28  is  iKiing  ])ro])osetl  to 
address  the  reiinirements  for  accejitance 
of  foreign  clinical  data  to  support  an  IDE 
or  a  device  marketing  application  or 
submission.  I'lie  sponsor  or  apjilicant 
will  he  re(]nired  to  submit  statements  as 
described  in  §812. 28(a)(1)  and  (a)(2): 
provide  a  description  of  the  actions  the 
s])onsor  or  a])])licant  took  to  ensure  that 
the  re.search  coiddrmed  to  CCP  that 
includes  the  information  in 
§  81 2.28(t))(l)  through  (h)(12)  ora  cros.s- 
reference  to  another  .section  of  the 
submission  where  the  information  is 
located;  and  retain  the  records  as 
described  in  §  812.28(c). 

Section  812.140  Records  Retention 
(OMB  Control  No.  091 0-0078) 

Section  812.140  is  being  amended  to 
address  record  retention  reciinrements 
for  investigators  and  siionsors.  An 
investigator  or  sponsor  will  he  required 


to  maintain  records  as  described  in 
§81 2.140(d). 

Section  814.20  Application  (OMB 
Control  No.  0910-0231) 

.Section  814.20  is  being  amended  to 
address  requirements  fora  PMA 
.snpjiorled  by  data  from  clinical  studies 
conducted  outside  the  United  .States. 

The  ai)|)licant  will  he  reiinired  to  submit 
a  statement  and  information  as  reijnired 
by  §814.20(h)(0)(ii)(C). 

.Section  814.104  Original  Applications 
(OMB  Control  No.  0910-0332) 

.Sei:tion  814.104  is  being  amended  to 
address  submission  of  data  from  clinical 
.studies  in  an  HDE.  To  the  extent  the 
applicant  includes  clinical  information, 
the  applicant  will  he  reiinired  to  include 
the  information  and  statements 
described  in  §  814.104(h)(4)(i). 


Table  1— Estimated  Annual  Reporting  Burden  ^ 


21  CFR  Section 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

Total 

annual 

responses 

Average  burden  per  response 

Total 

hours 

807.87  . 

1 ,500 

1 

1,500 

0.25  (15  minutes)  . 

375 

812.27(b)(4)(i)  . 

400 

1 

400 

1  . 

400 

812.27(b)(4)(ii)  . 

100 

1 

100 

0.25  (15  minutes)  . 

25 

812.28(a)(1)  . 

1,500 

1 

1,500 

0.25  (15  minutes)  . 

375 

812.28(a)(2)  . 

1 ,500 

1 

1,500 

0.25  (15  minutes)  . 

375 

812.28(b)  . 

1,500 

1 

1,500 

10  . 

15,000 

814.20  . 

10 

1 

10 

0.50  (30  minutes)  . 

5 

814.104  . 

10 

1 

10 

8  . 

80 

Total  . 

16,635 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Table  2— (Ongoing)  Estimated  Annual  Recordkeeping  Burden  ^ 


21  CFR  Section 

Number  of 
recordkeepers 

Number  of 
records  per 
recordkeeper 

Total 

annual 

records 

Average 
burden  per 
recordkeeping 

Total 

hours 

812.2(e)  . 

500 

1 

500 

1 

500 

812.28(c)  . 

1,500 

1 

1,500 

1 

1,500 

812.140  . 

10 

1 

10 

1 

10 

Total  . 

2,010 

1  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


The  total  estimatrnl  burden  imposed  hv 
these  information  collection 
r(!(|nirem(!nts  is  18,84.5  annual  hours, 
'i’he  estimated  burden  is  based  on  the 
mo.st  recent  empirif:al  data  in  the 
relevant  collections  with  the  nnmhers 
updated  to  reflect  the  current  burden  of 
the.se  recinirements. 

It  should  he  noted  that  while  the 
information  collection  reqnirements 
referenced  in  this  document  are 


riwisions  to  current  aiijiroviMl 
information  collections,  these  collection 
rec]nirement.s  are  being  submitted  to 
OMB  as  a  new  information  collection, 
with  the  expectation  the  cnrnmtly 
approved  recjuirements  will  Ixi 
amemhul.  As  such  the  following 
collections  of  information  will  he 
amended  and  submitted  to  OMB  for 
a]i]n’oval  as  revisions  to  cnrnmtly 
approved  information  collections  once 


the  rule  is  finalized  and  tin;  collections 
are  due  for  renewal.  'The  collections  to 
he  amended  include:  Investigational 
Device  fixemptions  Riqiorts  and 
Records — 21  OFR  jiart  812,  OMB  control 
number  {)91()-()()78;  Bremarket 
Notification — 21  CFR  part  807,  snhpart 
E.  OMB  control  number  091 0-01 20; 
Premarket  Approval  of  Medical 
Device.s — 21  (iER  part  814,  OMB  control 
nnmher  0910-0231;  and  Medical 
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13(!vi(;(!s:  I  luiiicinitarian  Use  Device — 21 
(3'R  ]):iit  814.  suhpart  H.  OMU  control 
numl)(?r  001 0-0332. 

I'o  (insure  that  coininents  on  tlui.se 
new  iniorination  collection 
nujuireinents  are  niceived.  OMU 
recommends  that  writt(!n  comments  1)(! 
lax(id  to  the  OITice  of  Iniorination  and 
Rcigulatorv  AITairs.  OMU.  Attn;  I-’DA 
Dcisk  OlTicer.  I’AX:  202-30.5-0074.  or 
(iinaiUid  to 

()ir(i_subniission®()nih.a()i).<i()v.  All 
comments  sliould  lie  identilied  with  the 
title  "Human  Subject  I’rotiiction;  Data 
Re(|uir(iment.s  for  Miulical  Dtivice 
Relatcni  ('linical  Studiiis." 

In  compliance  with  the  Ra|)(!rwork 
Riiduction  Act  of  105)5  (44  l).S.('. 
3507(d)).  the  Agency  has  sulnnitted  the 
information  colhiction  jirovisions  of  this 
propo.sed  rule  to  OMB  for  review.  The.se 
nujuirements  will  not  he  effective  until 
FDA  obtains  OMB  ajiproval.  FDA  will 
publish  a  notice  conc(irning  OMB 
approval  of  tlui.se  rcHiuirements  in  the 
Federal  Register. 

VII.  Federalism 

FDA  has  analvziid  this  propo.sed  ruhi 
in  accordance  with  tin;  principles  siit 
forth  in  Fxiicutive  Order  13132.  FDA 
has  determined  that  the  propo.sed  rul(!. 
if  finalized,  would  not  contain  policiiis 
that  would  have  sulistantial  direct 
effects  on  the  States,  on  the  relationship 
hiitwi'en  the  National  Oovernment  and 
the  States,  or  on  the  distrihution  of 
power  and  responsibilities  among  th(! 
various  levels  of  gov(n  nment. 
Accordingly,  the  Agency  tentativelv 
concludes  that  tlu*  pro])osed  rule  d(M!S 
not  contain  policies  that  have 
fi;d(Malism  implications  as  defined  in 
the  Kxiicutive  order  and.  con.seciuently. 
a  fediiralism  summarv  impact  .statement 
is  not  rcHiuired. 

VIII.  Proposed  Effective  Date 

We  ])ro])ose  that  any  final  rule  hasiul 
on  this  j)ropo.sal  become  effective  180 
days  after  the  final  rule  is  published  in 
the  Federal  Regist(;r. 

IX.  Ke(|iiest  for  (Comments 

Interested  ])ersons  may  submit  either 
electronic  comments  regarding  this 
document  to  hit p://\\  \\  w.ivgiil(it ions. ^ov 
or  written  comments  to  the  Division  of 
Dockets  Management  (.s(;e  ADDRESSES).  It 
is  onlv  necessary  to  smul  one  s(!t  of 
comments.  hUaitifv  comments  with  the 
dock(;t  number  found  in  l)rack(4s  in  the 
heading  of  this  document.  Received 
comments  may  hii  seen  in  the  Division 
of  Dockets  Management  hetwium  5)  a.m. 
and  4  j).m..  Monday  through  Friday,  and 
will  he  jiosted  to  the  docked  at  http:// 
nwiv.ragnlalions.gov. 


X.  Reference 

Th(!  following  refenmee  has  Inum 
placed  on  display  in  the  Division  of 
i)ock(!ts  Managenumt  (scie  ADDRESSES) 
and  may  he  seen  by  intiirested  |)(!rsons 
l)(!tween  5)  a.m.  and  4  ]).m.,  Mondav 
through  I'riday,  and  are  availahh; 
ehictronically  at  blip:// 
nw’w.ragiilnlions.gov. 

1.  Preliminary  Regulatory  Impact 
Analysis  of  the  Propo.sed  Rule  to  Human 
Subject  Protection;  Ac(;eptance  of  Data 
From  Ulinical  Studies  for  Medical 
Devic(;.s.  Docktd  No.  FDA-2()13-N- 
()()8(). 

List  of  Suhje(;ls 

21  CFR  Port  807 

Uonfidential  business  information. 
Im))orts.  M(!di(;al  deviccis.  R(!])orting  and 
recordkeeping  reeiuirements. 

21  CPU  Pori  812 

Health  records,  Meidical  devi(;e,s. 
Medical  research.  Reporting  and 
rticordkeejiing  recpiinmients. 

21  CPP  Port  814 

Administrative!  inacticc!  and 
proc(!dur(!.  Uonluhiiitial  business 
information,  M(!dical  devic(!.s,  Mi'dical 
r(!S(!arch.  Reporting  and  n!Cordke(!ping 
r(!(iuirem(!nts. 

Th(!refor(!,  under  the  F(!d(!ral  l‘’ood. 
Drug,  and  Uosnudic  Act  and  und(!r 
authority  (hihigated  to  the!  Uommissioner 
of  Food  and  Drugs.  FDA  pro|)os(!.s  that 
21  CFR  ])arts  807,  812,  and  814  h(! 
ameiuhul  as  follows; 

PART  807— ESTABLISHMENT 
REGISTRATION  AND  DEVICE  LISTING 
FOR  MANUFACTURERS  AND  INITIAL 
IMPORTERS  OF  DEVICES 

■  1.  The  authority  citation  for  21  CFR 
])art  807  (;ontinues  to  remd  as  follows; 

Aulhority:  21  D.S.C.  :{21 . 3:t1 . 3.51 .  352. 
3()(l.  3(i()(;.  3(i()(!,  3(j0i.  3()()j.  371. 374.  381. 
3<)3;  42  U.S.C;.  2()4,  271. 

■  2.  Section  807.87  is  amendcul  by 
r(!d(!.signating  jiaragraphs  (j),  (k).  and  (1) 
as  paragraphs  (k).  (1),  and  (m), 
nispectively,  and  by  adding  nmv 
paragra])h  (j)  to  n!ad  as  follows; 

§807.87  Information  required  in  a 
premarket  notification  submission. 

***** 

(j)  For  a  submission  containing 
clinical  data; 

(1)  If  the  data  ari!  from  clini(;al  studieis 
(;onduct(!d  in  the  United  States,  a 
statement  that  (uich  study  was 
conduct(!d  in  comj)lian(;e  with 
ajiplicahle  r(!(|uir(!ment.s  in  the 
])rot(!ction  of  human  suhjiicts 
regulations  in  part  50  of  this  chaptin’. 


tlu!  institutional  revii!W  hoards 
nigulations  in  part  50  of  this  chapter, 
and  the  investigational  device 
(!X(!mptions  nigulations  in  jiart  812  of 
this  chapter,  or  if  tin;  study  was  not 
conducted  in  compliance  with  those 
nigulations.  a  hricif  statciimiiit  of  tiui 
niason  lortlui  noncompliancii. 

(2)  If  tlu!  data  ani  from  clinical  studitis 
conduct(id  outside!  tlui  Unitiid  States,  the 
niciuiniinents  umhir  §§812.2((!)  and 
81 2.28  of  this  chaptcir  a|)])lv.  If  anv  such 
study  was  not  conductiid  in  accordance 
with  good  clinical  ])ractic(!  (CCP)  as 
described  in  §81 2.28(a),  include  a  hricif 
statement  of  the  reason  for  not 
conducting  the!  study  in  accordancii 
with  (iCP  and  a  de.scription  of  stejis 
taken  to  assure  that  the  data  and 
reportiid  results  an!  credible  and 
accurate  and  that  the  rights,  safety,  and 
w(!ll-h(!ing  of  trial  .suhj(!cts  were 
l)rot(!cted. 

***** 

PART  812— INVESTIGATIONAL 
DEVICE  EXEMPTIONS 

■  3.  rhe  aulhority  citation  for  21  UFR 
part  812  continiKiS  to  read  as  follows; 

AiitlKtrily:  21  U.S.C.  331.  351.  352.  353. 
355.  3()().  3i)()(:-3(i(ll'.  3()()ll-3(i()i,  371. 372. 
374.  37!)(!.  381. 382.  383;  42  IK.S.C.  21().  241. 
2(i2.  2(i3l)-2()3n. 

■  4.  Sciction  81 2.2  is  amemhid  hv 
niinoving  jiaragraphs  (h)  introductory 
t(!xt.  (h)(1)  introductory  text.  (1))(2).  and 
((i);  nidiisignating  ])aragra])hs  (h)(l)(i) 
through  (h)(l)(vii)  as  paragraphs  (1))(1) 
through  (1))(7).  nisjicictiviilv;  and  adding 
new  ])aragraphs  (h)  introductory  text 
and  ({!)  to  n!ad  as  follows; 

§812.2  Applicability. 

***** 

(h)  Abbreviotod  rccpiiroinonis.  Unless 
FDA  has  notified  a  sponsor  under 
§812.2()(a)  that  approval  of  an 
application  is  rcHjuired.  an  investigation 
of  a  d(!vice  other  than  a  significant  risk 
device  is  considercHl  to  have  an 
ajiproved  application  for  IDE  if  the 
device  is  not  a  hann(!d  device  and  tlu! 
.s])onsor; 

***** 

(e)  CAinicol  stodios  condiictod  outsido 
the  Unitod  Stotos.  Clinical  ,studi(!s 
conducted  outside  tlu!  Unit(!d  Stat(!s  to 
1)(!  sul)milt(!d  in  support  of  an  IDE  or  a 
d(!vice  marketing  a])])li(;ation  or 
snhmission  (an  apj)licalion  under 
si!ction  515  or  52()(m)  of  the  Federal 
I’ood,  Drug,  and  Cosmetic  Act  or  a 
|)remarket  nolifi{;ation  submission 
under  .section  51()(k)  of  the  Federal 
Food,  Drug,  and  Cosmetic;  Act),  are 
subject  to  the  following  re(]nirenu!nts; 

(1)  For  a  significant  risk  devi(;e.  as 
defined  in  §812.3(m),  the  principles  of 
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good  clinical  ])ractic(!,  as  doiiiuid  in 
§81 2.28(a),  inaintonancc;  ot  supporting 
information  as  doscrihnd  in  §812.28(1)), 
and  records  retention  as  described  in 
§81 2.28(c). 

(2)  For  a  device,  other  than  a 
significant  risk  devicie,  or  a  device 
investigation  that  would  otherwise  meet 
the  exem])tion  retiuirements  in 
§  81 2.2(c),  the  ])rinci])les  of  good 
clinical  ])ractice,  as  defined  in 
§81 2.28(a),  maintenance  of  the 
sn])])orting  information  as  described  in 
§  812.28(h)(1).  (h)(4),  (h)(.'5).  (h)(7),  (h)(8). 
(h)(t)),  and  (l))(ll),  and  records  retention 
as  described  in  §81 2.28(c). 

■  .^).  Section  812.8  is  amended  hv  adding 
paragraph  (t)  to  read  as  follows: 

§812.3  Definitions. 

***** 

(t)  Indi^pcndeni  athics  comndttaH 
[IKC]  means  a  review  panel  that  is 
responsible  for  ensuring  the  protection 
of  the  rights,  safetv,  and  well-being  of 
human  subjects  involved  in  a  clinical 
investigation  and  is  adecpiatelv 
constituted  to  jjrovide  assurance  of  that 
])rotection.  An  institutional  review 
hoard  (IRH),  as  defined  in  §r)().l()2(g)  of 
this  chapter  and  subject  to  the 
rcupiirements  of  part  58  of  this  cha|)ter, 
is  one  type  of  IHC. 

■  8.  Section  81 2.27  is  amended  by 
adding  |)aragraph  (h)(4)  to  read  as 
follows: 

§  81 2.27  Report  of  prior  investigations. 

***** 

(h)  *  *  * 

(4)(i)  If  information  on  clinical  studies 
conducted  in  the  United  States  is 
provided,  a  statement  that  all  such 
studies  have  been  c;onducted  in 
compliance  with  applicable 
reciuirements  in  the  protection  of  human 
subjects  regulations  in  part  50  of  this 
cha])ter,  the  institutional  review  hoards 
regulations  in  part  58  of  this  chapter, 
and  the  investigational  devic:e 
exemptions  regulations  in  part  812,  or  if 
any  such  study  was  not  conducted  in 
compliant:e  with  such  regulations,  a 
brief  statement  of  the  rea.son  for  the 
noncom])liam:e.  Failure  or  inability  to 
comply  with  these  recpiirements  does 
not  justify  failure  to  jn-ovide  information 
on  a  relevant  clinical  study. 

(ii)  If  information  on  clinical  slndies 
conducled  outside  the  United  States  is 
provided  to  support  the  IDF,  the 
reciuirements  under  §§81 2.2(e)  and 
812.28  apply.  If  anv  such  stndv  was  not 
conducted  in  accordance  with  good 
clinical  practice  (UCiF)  as  described  in 
§  812.28(a).  the  rej)ort  of  prior 
investigations  shall  include  a  brief 
.statement  of  the  reason  for  not 
conducting  the  study  in  accordance 


with  (K'.F  and  a  descrij)tion  of  steps 
taken  to  assure  that  the  data  and 
reported  results  are  credible  and 
accurate  and  that  the  rights,  .safety,  and 
well-being  of  trial  subjects  were 
protected.  I’ailure  or  inability  to  complv 
with  these  re{|uirements  does  not  justifv 
failure  lo  provide  information  on  a 
relevant  clinical  stndv. 

■  7.  Section  812.28  is  added  to  suhpart 
13  to  read  as  follows: 

§812.28  Clinical  studies  conducted 
outside  the  United  States. 

(a)  Acccfitancii  of  (htia  from  cliniad 
studios  conductod  outsido  tlio  Unitod 
Status  to  support  an  IDE  or  a  dovico 
markoting  application  or  submission  (an 
application  under  section  515  or  520(m] 
of  the  Federal  Food,  Drag,  and  (Josmetic 
Act  or  a  premarket  notification 
submission  under  section  51()(k)  of  the 
Federal  Food,  Drag,  and  (k)smetic  Act). 
FDA  will  acce])t  information  on  clinical 
studies  conducted  outside  the  United 
States  to  support  an  IDF  or  a  device 
marketing  application  or  submission  if 
the  data  are  valid,  the  information 
specified  in  ])aragraph  (h)  of  this  section 
and  recpiired  elsewhere  in  parts  807. 

812,  and  814  of  this  chai)ter,  as 
a|)plicahle.  is  submitted,  and  the 
following  condilions  are  met: 

(1)  A  statement  is  provided  that  all 
such  studies  have  been  conducted  in 
accordance  with  good  clinical  |)ractice 
(UUP).  For  the  ])urpo.ses  of  this  .section, 
(i(]P  is  defined  as  a  standard  for  the 
design,  conduct,  performance, 
monitoring,  auditing,  recording, 
analysis,  and  reporting  of  c:linical  trials 
in  a  way  that  provides  a.ssurance  that 
the  data  and  rei)orted  residts  are 
credible  and  accurate  and  that  the 
rights,  .safety,  and  well-being  of  trial 
subjects  are  ])rotected.  UUP  includes 
review  and  ap])roval  (or  provision  of  a 
favorable  o])inion)  by  an  independent 
ethics  committee  (IFU)  before  initiating 
a  study,  continuing  review  of  an 
ongoing  .study  bv  an  lF(k  and  obtaining 
and  documenting  the  freely  given 
informed  consent  of  the  subject  (ora 
subject’s  legally  authorized 
repre.sentative,  if  the  subject  is  unable  to 
pn)vide  informed  con.sent)  before 
initiating  a  study.  UUP  does  not  recjuire 
informed  con.sent  in  life-threatening 
situations  when  the  IFfi  reviewing  the 
study  finds,  before  initiation  of  the 
study,  that  informed  consent  is  not 
feasible  and  either  that  the  conditions 
present  are  consistent  with  those 
de.scribed  in  §§58.28  or  50. 24(a)  of  this 
chapter,  or  that  the  measures  de.scribed 
in  the  study  protocol  or  elsewhere  will 
protect  the  rights,  .safety,  and  well-being 
of  subjects. 


(2)  A  statement  is  jirovided  assuring 
the  availability  of  the  data  from  the 
study  to  FDA  for  validation  through  au 
onsite  inspection  if  the  Agency  deems  it 
nece.ssary,  and  if  otherwise  authorized 
by  law.  or  througb  other  apjjropriate 
means. 

(b)  Sappoiiing  information.  A  spon.sor 
or  a])plicant  who  submits  data  from  a 
clinical  study  conducted  outside  the 
United  States  in  support  of  an  IDF  or  a 
device  marketing  application  or 
submi.ssion,  in  addition  to  information 
re(|uired  elsewhere  in  parts  807,  812. 
and  814  of  this  cha])ter.  as  a])])licable, 
shall  ])rovide  a  description  of  the 
actions  the  sponsor  or  applicant  took  to 
ensure  that  the  research  conformed  to 
UUP  as  described  in  paragraph  (a)(1)  of 
this  section.  The  descri])tion  is  not 
recpiired  to  duplicate  information 
already  submitted  in  the  a])|)lication  or 
.submission.  Instead,  the  de.scription 
must  provide  either  the  following 
information  or  a  cro.ss-reference  to 
another  section  of  the  application  or 
submission  where  the  information  is 
located: 

(1)  Names  and  addresses  of 
inve.sti^ators  and  re.search  facilities; 

(2)  Tne  investigator’s  (pialifications; 

(8)  A  description  of  the  research 

facility(ie.s); 

(4)  A  detailed  summary  of  the 
|)rotocol  aud  results  of  the  study  and, 
should  FDA  reipie.st,  certified  copies  of 
case  records  maintained  bv  the 
investigator  or  additional  liackground 
dala  such  as  hospital  or  other 
institutional  records; 

(5)  Fither  a  statement  that  the  device 
used  in  the  study  conducted  outside  the 
United  States  is  identical  to  the  device 
that  is  the  subject  of  the  submission  or 
ajjplication,  or  a  detailed  de.scription  of 
the  device  and  each  important 
com])onent  (including  all  materials  and 
specifications),  ingredient,  jiroperty, 
and  princi])le  of  operation  of  the  device 
used  in  the  study  conducted  outside  the 
United  States  and  a  comparison  to  the 
device  that  is  the  subject  of  the 
submi.ssion  or  application  that  indicates 
how  the  studied  device  is  similar  to 
and/or  different  from  the  device  that  is 
the  subject  of  the  suhinission  or 
apj)lication; 

(8)  If  the  .study  is  intended  to  support 
the  safety  and  effectiveness  of  a  device, 
a  discussion  demonstrating  that  the  data 
and  information  constitute  valid 
scientific  evidence  within  the  meaning 
of  §  880.7  of  this  chapter; 

(7)  The  name  and  address  of  the  IFCi 
that  reviewed  the  study  and  a  statement 
that  the  1F(;  meets  the  definition  in 
§  812.8(t).  The  sjion.sor  or  applicant 
must  maintain  records  sipiporting  such 
statement,  including  records  de.scribing 
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the  (jualilications  of  Il'X^  inenihers,  and 
make  these  records  available  for  Agency 
review  upon  r(!(|uest: 

(8)  A  snminarv  of  the  llXTs  (hicision 
to  approve  or  modify  and  approve  the 
.study,  or  to  provide  a  favorable  opinion: 

(?))  A  de.scription  of  how  informed 
consent  was  obtaimul; 

(to)  A  diiscription  of  what  incentives, 
if  anv.  w(M(!  ])rovided  to  subjects  to 
participate  in  the  stndv: 

(1 1 )  A  de.scription  of  how  the 
s|)on.sor(.s)  monitored  the  study  and 
ensured  that  the  .stndv  was  carried  out 
consistently  with  tin;  study  ])rotocol: 
and 

(12)  A  desc;ri|)tion  of  how 
investigators  were  trained  to  comply 
with  (K’P  (as  de.scrihed  in  paragra])h 
(a)(1)  of  this  .s(!ction)  and  to  conduct  the 
study  in  accordance  with  the  stndv 
protocol,  and  a  statement  on  whether 
written  commitments  hv  investigators  to 
comply  with  (X;P  and  the  ]n'otocol  were 
obtained.  Any  sigmul  written 
commitnHmts  hv  investigators  must  he 
maintained  by  the  s])onsor  or  a])plicant 
and  made  available!  for  Agency  rciview 
n|)on  nujiiest. 

(c)  Ihicords.  A  s])e)nsor  or  applicant 
must  r(!tain  the  nicords  r(Hpnred  hv  this 
section  for  a  clinical  stndv  conducted 
outside  the  United  States  as  follows: 

(1)  If  the  stndv  is  submitted  in 
support  of  an  IllK.  for  2  years  after  the 
termination  or  com])letion  of  the  IDH: 

(2)  If  th(!  .study  is  submitted  in 
snpjeort  of  a  pn'inarket  notification 
snl)mission.  premarket  aj)|)roval 
a])plication.  a  notice  of  com|)l(!tion  of  a 
product  development  ])rotocol.  or  a 
hnmanitarian  device  (!xem])tion 
ap])lication.  for  2  years  after  an  Agency 
d(!cision  on  that  submission  or 
application. 

■  8.  Section  812.140  is  amended  hv 
revising  paragraph  (d)  to  read  as 
follows: 

§812.140  Records. 

***** 

(d)  Hetaniion  period.  An  investigator 
or  sponsor  shall  maintain  the  records 
recpiinid  by  this  snh|)art  during  the 
investigation  and  for  a  pin  iod  of  2  v(!ars 
after  the  latter  of  the  following  two 
dates:  The  date  on  which  the 
investigation  is  terminated  or 
completed,  or  the  date  that  tlu:  records 
are  no  longer  recpiired  for  |)nrposes  of 
supporting  a  pniinarket  ap|)roval 
a|)plication.  a  notice!  of  com|)letion  of  a 
product  development  protocol,  a 
hnmanitarian  (Uivice  ex(!mption 
ap])lication,  or  a  premark(!t  notification 
snhmi.ssion. 

***** 


PART  814— PREMARKET  APPROVAL 
OF  MEDICAL  DEVICES 

■  rh(!  anthoritv  citation  for  21  UFK 
part  814  continues  to  nsid  as  follows: 

yXiitliorily:  21  ll.S.C.  IKiO. 

;)()0(:-:i(i()j.  ':t7i,  :i72.  :i7:t.  :{74.  :i7."i.  :t7<i.  :57!)(;. 
;i»i. 

■  10.  Section  814.1.5  is  amend(!d  by 
r(!moving  paragraphs  (h)  and  (c):  hv 
reulesignating  paragraph  (d)  as 
])aragraph  (h)  and  paragraph  (e)  as 
])aragrai)h  (c):  and  by  revising  ])aragra])h 
(a)  to  r(!ad  as  follows: 

§814.15  Research  conducted  outside  the 
United  States. 

(a)  A  clinical  study  comlncted  outside 
the  United  States  and  submitted  in 
support  of  a  I’MA  shall  comply  with  the 
relevant  inovisions  of  ])art  812  of  this 
chajiteras  set  forth  in  §§81 2.2(e)  and 
812.28  of  this  cha])ter. 
***** 

■  11.  Section  814.20  is  amended  by 
adding  paragraiih  (l))(0)(ii)((])  to  read  as 
follows: 

§814.20  Application. 

***** 

(h)  *  *  * 

(0)*  *  * 

(ii)  *  *  * 

(U)  For  clinical  studies  conduct(!d 
outside  th(!  Unitiul  States  that  ari! 
inlend(!d  to  .snp])ort  the  PMA.  the 
r(!(]nin!ments  under  §§81 2.2(e)  and 
81 2.28  of  this  chapt(!r  apply.  R(!(]nir(!d 
information  may  he  incor|)orated  hv 
cross-refer(!nce  to  another  .s(!ction  of  the 
application  that  i:ontains  such 
information.  If  any  such  study  was  not 
condnctiul  in  accordance  with  good 
clinical  practice  ((X'.P)  as  desc;rihed  in 
§81 2.28(a)  of  this  chapter,  incliule  a 
l)ri(!f  statement  of  the  reason  for  not 
conducting  the  study  in  accordance 
with  CUF  and  a  de.scription  of  steps 
taken  to  assure  that  th(!  data  and 
r(!ported  results  an!  cnnlihle  and 
accurate  and  that  the  rights,  .safety,  and 
well-hi!ing  of  trial  subjects  wen! 
])rotect(!d.  h’ailnre  or  inability  to  comj)!)' 
with  lhe.se  n!(|nin!ment.s  does  not  jnstifv 
failure  to  provide!  information  een  a 
r(!h!vant  clinical  study. 
***** 

■  12.  .S(!ction  814.45  is  am(!nded  hv 
nn’ising  ])aragra))h  (a)(5)  to  read  as 
follows: 

§814.45  Denial  of  approval  of  a  PMA. 

(a)  *  *  * 

(5)  Any  clinical  investigation 
involving  human  subjects  descrihiHl  in 
the  PMA.  snhj(!ct  to  thi!  institntiejnal 
r(!view  hoard  r(!gnlation.s  in  part  5()  of 
this  cha|)ter  or  iid'ormed  consent 
regulations  in  part  50  of  this  chapter  or 


UCP  ref(!r(!nced  in  §814.1 5(a)  and 
descrih(!d  in  §81 2.28(a)  of  this  chapter, 
was  not  condnct(!d  in  compliance!  with 
the).se!  re!gnlalie)ns  sne:h  thiit  the!  rights  e)r 
Side!ty  e)f  human  snl)je!e;ts  were  ne)t 
ciele!e]nale!ly  i)re)tee;te!el  eer  the!  suppeerting 
el:il;i  vveire  ele!te!rmine!el  te)  he  eetherwise! 
unreliable. 

***** 

■  13.  .Se!e;tie)n  814.40  isameneleel  hv 
re!vi,sing  pariigra])h  (;i)(4)  te)  reael  as 
Iblleews: 

§  81 4.46  Withdrawal  of  approval  of  a  PMA. 

(a)  *  *  * 

(4)  Any  e:linie:al  investigatieen 
inve)lving  human  snhjeKits  ele!.se:ril)eel  in 
the  PMA.  snhje!e;t  te)  the  in.stitntional 
review  l)e)arel  re!gnlation.s  in  part  50  of 
this  e;ha])te!r  e)r  informeel  e:e)nsent 
re!gnliition.s  in  ])art  50  e)f  this  cha])ter  e)r 
CCP  referene:eel  in  §814.1 5(a)  and 
ele!se:riheel  in  §81 2.28(a)  e)f  this  e;ha])te!r, 
was  ne)t  e;e)nelne;te!el  in  e:e)mpliane;e  with 
lhe).se  re!gulalions  sne;h  thiit  the  rights  e)r 
.safety  of  human  snhje!e;ts  were  ne)t 
aeleejnately  pre)te!e:te!el  e)r  the  .snj)])e)rting 
elatii  were!  ele!te!rmine!el  te)  he  e)the!rwise! 
nnreliahle!. 

***** 

■  14.  .Se!e:tie)n  814.104  is  iimeneleel  by 
re!vising  ])iinigraph  (l))(4)(i)  te)  reael  as 
Iblleews: 

§  81 4.1 04  Original  applications. 

***** 

(h)  *  *  * 

(4)  *  *  * 

(i)  In  lien  e)f  the  summaries, 
e:e)ne;ln.sie)n.s.  anel  results  fre)m  e:linie:al 
investigalieens  re(]nireel  nneler 
§814.20(l))(3)(v)(B).  (b)(3)(vi),  anel  the 
inlrodue;torv  text  e)f  (l))(0)(ii),  the 
ii])j)lie;ant  shall  ine;lnele  the  summaries, 
e:one:lnsions.  anel  results  of  all  clinie:al 
e!X])erience  or  investigations  (whether 
aelverse  or  sn])pe)rtive)  reaseenahly 
e)htainable  by  the  a])])licant  that  iire 
relevant  to  an  a.ssessment  of  the  risks 
anel  preihahle  benefits  of  the  elevie:e  iinel 
te)  the!  extent  the  a])plie:ant  ine:lnele!s 
sne;h  clinical  infe)rmatie)n,  the  a])])licant 
shall  ine:lnele  the  statements  elese:ril)e!el 
in  § 814.20(h)(0)(ii)(A)  anel  (h)(0)(ii)(13) 
with  re!S])e!e:t  te)  e:linie:al  investigations 
e:e)nelne',te!el  in  the  Uniteel  .State!s  anel  the 
inlbrmalie)!!  ele!.se:rihe!el  in 

§  814.20(l))(0)(ii)(C)  with  re!Sj)e!e;t  te) 
e:linie;al  investigiitie)ns  e:e)nelne:te!el 
e)nl.siele!  the  Uniteel  .States:  anel 
***** 

Diileul:  l•'l:l)l•ll!ll•v  20.  2()i:t. 

Leslie!  Kux, 

Assisldiil  (^onuiiissioiidr  for  Policy. 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Ocean  Energy  Management 

30  CFR  Parts  585  and  590 

[Docket  ID:  BOEM-201 2-0077] 

RIN  1010-AD77 

Timing  Requirements  for  the 
Submission  of  a  Site  Assessment  Plan 
(SAP)  or  General  Activities  Plan  (GAP) 
for  a  Renewable  Energy  Project  on  the 
Outer  Continental  Shelf  (OCS) 

AGENCIES:  Bureau  of  Ocean  Fnergv 
Management  (BOFM);  Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  'I’his  propo.sed  rule  would 
amend  the  timing  recjuirements  lor 
submitting  a  Site  Assessment  Plan 
(SAP)  or  General  Activities  Plan  (CAP) 
l)ursuant  to  the  regulations  governing 
removable  ema'gy  and  alternate  uses  of 
(ixi.sting  facilities  on  the  Outer 
Continental  Shelf  (OCS).  Under  this 
pro|)osed  rule,  all  OC.S  renewable 
(Miergy  leases  and  grants  will  have  a 
])reliminarv  term  of  12  months  in  which 
a  lessee  or  grantee  must  submit  a  SAP 
or  a  CAP.  BOEM  is  taking  this  action 
hiniau.se  the  current  regulations  provide 
timing  r(!{|uirements  for  submission  of 
SAPs  and  CAPs  that  have  proven  to  he 
impractical. 

DATES:  EfU^ctivo  Data:  Submit  comments 
by  Marcli  27,  2013.  BOEM  may  not  fullv 
consider  comments  received  after  this 
date. 

Instructions:  Direct  vour  comments  to 
Docket  ID  No.  BOEM-201 2-0077. 
BOEM's  policy  is  that  all  comments 
received  will  he  included  in  the  public 
docket  without  change  and  may  he 
made  available  online  at 
www.regulations.gov.  including  any 
personal  information  ])rovided,  unless 
the  comment  includes  information 
claimed  to  he  Confidential  Business 
Information  (CBl)  or  other  information 
the  disclosure  of  which  is  restricted  by 
.statute.  Do  not  submit  information  that 
you  consider  to  he  CBl  or  otherwi.se 
])rotected  through  www.regulations.gov 
or  by  email.  The  www.regulations.gov 
Wei)  site  is  an  “anonymous  access” 
svstem,  whic;h  means  BOEM  will  not 
know  your  identity  or  contact 
information  unless  vou  provide  it  in  the 
body  of  your  comment.  If  you  send  an 
email  comment  directly  to  BOEM 
without  going  through 
www.regulations.gov.  your  email 
address  will  he  automatically  captured 
and  included  as  part  of  the  comment 
that  is  placed  in  the  public  docket  and 
made  available  on  the  Internet.  If  you 
submit  an  electronic;  comment,  B(3EM 


recommends  that  you  include  your 
name  and  other  contact  information  in 
the  body  of  your  comment  along  with 
any  disk  or  CD-ROM  vou  submit.  If 
B()1']M  cannot  read  your  comment  due 
to  technical  difficidties  and  cannot 
contact  you  for  clarification,  130EM  may 
not  he  al)le  to  consider  your  comment. 
Electronic  files  should  avoid  the  use  of 
s])ecial  characters  or  any  form  of 
encryption,  and  he  free  of  any  defects  or 
viruses. 

ADDRESSES:  Please  use  the  Regulation 
Identifier  Numher  (RIN)  1()1()-AD77  for 
comments  directed  to  BOEM. 

You  may  submit  comments  on  the 
rulemaking  by  any  of  the  following 
methods.  .See  also  Public  Availability  of 
(Comments  under  Procedural  Matters. 

•  Federal  elhileinakin^  Portal:  http:// 
WWW. regnIations.gov.  In  the  entry  titled 
“Enter  Keyword  or  ID,”  enter  B()EM- 
2()12-()077.  then  click  search.  Follow 
the  in.structions  to  submit  public 
comments  and  view  su])])orting  and 
related  materials  available  for  this 
rulemaking.  We  will  po.st  all  comments. 

•  Mail  or  hand-corn'  BOEM 
comments  to  the  I/epartment  of  the 
Interior:  Bnrean  of  Ocean  Energy 
Management;  Attention:  Office  of 
Poliev,  Regulations  and  Analvsis 
(OPRA);  3«1  Elden  Street.  M.S-4()()1, 
Herndon,  Virginia  20170-4817.  Plea.se 
reference  “Timing  Recpiirements  for  the 
.Suhmi.ssion  of  a  .Site  Assessment  Plan 
(.SAP)  or  a  General  Activities  Plan  (CAP) 
for  a  Renewable  Energy  Project  on  the 
Outer  Continental  .Shelf  (OC.S)”  in  your 
comments  and  include  your  name  and 
return  address. 

•  If  von  believe  that  this  rule  imposes 
any  new  information  collection 
reqairement(s),  send  yoar  comments  on 
the  information  collection  in  this  nde  to: 
Interior  Desk  Officer  1010-AD77.  Office 
of  Management  and  Budget:  202-39.5- 
.580()  (fax);  email: 

oira _docket@omb.eop.gov .  Please  also 
send  a  copy  of  these  comments  to 
BOEM.  Docket:  All  documents  in  the 
docket  are  listed  in  the 
www.regulations.gov  index.  Although 
listed  in  the  index,  some  information  is 
not  j)uhlicly  available,  e.g.,  CBl  or  other 
information  whose  disclosure  is 
restricted  by  statute.  Certain  other 
material,  such  as  co])yrighted  material, 
is  not  ])laced  on  the  Internet  and  will  he 
])uhliclv  available  only  in  hard  co])y. 
I’lihlicly  available  docket  materials  are 
available  either  electronically  in 
www.regulations.gov  or  in  hard  copy 
during  normal  business  hours  at  the 
Office  of  Policy,  Regulations  and 
Analvsis,  Bureau  of  Ocean  Energy 
Management.  IJ..S.  Department  of  the 
Interior,  381  Elden  .Street,  Herndon. 
Virginia  20170. 


FOR  FURTHER  INFORMATION  CONTACT: 
jennifer  Colladay,  Office  of  Renewable 
Energy  Programs,  at 
jennifer.goIIad(t\'@hoem.gov  or  703- 
787-1088;  or  Peter  Meffert,  BOEM. 

Office  of  Policy.  Regulations  and 
Analysis,  at  Peter.Meffert@hoem.gov  or 
70.3-787-1 010. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  designed  to  increase  efficienev  and 
reduce  the  burden  of  regulations,  since 
it  extends  the  timeframes  for  les.sees  and 
o])erators  to  submit  plans  and  makes  it 
possible  for  a  Right-of-lJse  and 
Ea.sement  (RUE)  to  he  a|)proved  while  a 
CAP  is  still  pending. 

Summary  of  Proposed  Changes 

:U)  CEB  Part  585 

I  bis  proposed  rule  would  amend  the 
timing  reciuirements  for  submitting  a 
Site  Assessment  Plan  (.SAP)  or  General 
Activities  Plan  (CAP)  pursuant  to  the 
regulations  governing  renewable  energy 
and  alternate  uses  of  existing  facilities 
on  the  Outer  Continental  .Shelf  in  30 
(if'R  part  585.  Under  the  propo.sed  rule, 
all  OC.S  renewable  energy  leases  and 
grants  would  have  a  preliminary  term  of 
12  months  in  which  the  le.ssee  or 
grantee  must  submit  a  .SAP  or  a  CAP. 
BOEM  is  jn-oposing  these  changes 
hecau.se  the  current  regulations  specifv 
timing  reepurements  for  .submission  of 
.SAPs  and  CAPs  that  have  ])roven  to  he 
impractical. 

The  current  regulations  reepure  a 
lessee  to  submit  a  .SAP  or  a  CAP,  and 
a  grantee  to  submit  a  CAP.  within  six 
months  of  lease  or  grant  issuance  in 
i;ases  where  the  lea.se  or  grant  is  issued 
following  com])letion  of  a  competitive 
process.  In  cases  where  a  lease  or  grant 
is  issued  noncomj)etitively.  the  current 
regulations  require  the  reque.stor  to 
submit  a  SAP  or  CAP  within  (it)  days 
after  BOEM  issues  a  determination  of  no 
competitive  interest  and  before  the 
issuance  of  either  a  grant  or  a  lease.  In 
communications  with  BOEM. 
prospective  OC.S  renewable  energy 
lessees  and  grantees  have  indicated  that 
these  timeframe.s — especially  the  (iO-day 
retpurement — are  too  short,  and  that 
most  developers  intend  to  recpiest 
departures  from  the  regulatory 
re(]uirements  pertaining  to  the  timing  of 
.SAP  and  CAP  suhinission.  Moreover, 
sea.sonal  weather  conditions  may 
exacerbate  time  constraints  as.sociated 
with  the  preparation  of  a  .SAP  or  CAP. 

The  jnopo.sed  rule  would  create 
additional  llexihility  for  the  j)rogram  by 
amending  pertinent  sections  of  the 
regulations  at  30  CFR  part  585  as 
follows: 

(1)  Deleting  the  recpiirement  for 
suhmi.ssion  of  a  .SAP  within  00  days  of 
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a  notice  of  a  determination  of  no 
competitive  interest  and  removing 
related  refenmces  ({iti  .'185.21 2  and 
585.231)  to  that  re(|uirem(!nt: 

(2)  (ilianging  tin;  preliminary  hsise 
term  from  six  months  to  12  months  and 
deleting  the  stateimmts  that  leases 
issued  noncom])etitively  do  not  have  a 
preliminary  term  (§^585.235  and 
585.238):  reim)ving  tin;  current  (a)(2)  in 
4}  585.235  and  redesignating  (a)(3)  as 
(a)(2). 

(3)  I’roviding  a  preliminary  grant  term 
of  12  months  (§585.303): 

(4)  Deleting  the  nuiuinnnent  for 
sul)mission  of  a  (JAP  within  80  days  of 
a  notice  of  det(!rmination  of  no 
com|)etitive  interest  (§585.308); 

(5)  Deleting  the  recpiinaimnt  for 
approving  a  (JAP  hefon;  issuing  a  grant 
(§585.309): 

(8)  Replacing  referenc(;s  to  the  six- 
month  i)reliminarv  lease;  t(;rm  witli 
r(;ferences  to  tin;  12-monlh  preliminary 
t(;rm  in  the  sections  p(;rtaining  to 
pavment  of  rent  (§§585.500.  585.503. 
and  585.505):  and 

(7)  (flanging  the  deadline  for  .SAP  and 
(iAP  suhmission  for  h;a.ses  and  grants. 
Ciurrently.  for  commercial  leases  issued 
com|)(;titivelv.  then;  is  a  six  months 
d(;a(lline  aft(;r  lease;  issuane:e;  te)  sul)mit 
a  .SAP  eer  ei  (lAl’.  Peer  ii  ne)n-e:e)mi)e;titive; 
le;a.se.  the;  e:mTe;nt  re;e]uire;me;nt  is  that  a 
.SAl’  e)r  (lAI’  he;  suhmitte;el  80  elays  afte;r 
the;  ele;te;rminatie)n  e)f  lU)  e;e)mpe;titive; 
inte;re;.st  (DN(3).  Beeth  e)f  the;se; 
time;frame;s  weenlel  he;  e:hange;el  unele;r 
this  ride;,  whie:h  wemlel  preiviele;  that  anv 
le;ase;  eir  grant  have;  a  ])re;liminarv  te;rm 
e)f  12  memths  feir  sidnnitting  the;  re;ejinre;el 
|)lan.  in  aeielitiem.  seimc;  mine)r  re;visie)ns 
eir  ele;le;tie)ns  eif  re;late;ei  re;fe;re;ne:e;s  are; 
maele  in  §§  585.801 . 585.81 1 . 585.81 2. 
.585.ti40.  585.848.  anel  585.847.  Ke;late;el 
preivisions  anel  re;fe;re;ne:es  e:one:e:rning 
cennpliance;  with  (ieiastal  Zone; 
Manage;me;nt  Ae:t  (dZMA)  fe;ele;ral 
e:onsiste;ne:v  re;eiuire;me;nts  wendel  lie 
reviseel  in  the;.se;  se;e;tion.s.  as  well  as  in 
§§  585.230  anel  585.305. 

The;  eiriginal  liming  re;ejuireme;nts 
we;re;  ele;signe;el  tei  e;ne;e)urage  elilige;nt 
eleiveleipment  anel  te)  e;nal)le  effienent 
re;vie;w  anel  a])])re)val  pre)e;e;sse;.s  fe)r  lea.se; 
is.suane:e  anel  plan  appreeval.  I’he; 
eiriginal  time;frames  anel  approae;he;s  .still 
may  lie  ae;hie;ve;el  unele;r  the;  ameneleel 
re;gulatie)ns.  ,Sine;e;  le;.sse;e;s  e)r  grante;e;s 
wemlel  liave  up  tei  12  me)nths  te)  snlmiit 
a  .SAP  eir  a  {iAl^  any  peirseen  whe)  wishes 
te)  ele)  se)  within  the;  enigimd  timeframes 
may  .still  ele)  se).  Likewise;,  if  a 
pre).sj)e;e:tive;  le;sse;e;  e)r  grantee;  ele;.sire;.s  anel 
is  able  te)  take;  aelvantage  eif  the; 
e;irie:ie;ne:y  asse)e;iate;el  with  e;e)iii)ling 
re;vie;w  anel  appreeval  e)f  a  le;ase;  eir  grant 
re;epu;st  will)  a  SAP  or  (iAP.  bv 
submitting  the;  plan  .soem  after  a  DN(3, 


in  the;  e;a.se;  e)f  a  ne)n-e:e)mpe;titive;  le;ase, 
e)r  npem  le;ase  e;xe;e:ntie)n,  in  the;  e;ase;  e)f 
a  e:e)mi)etitive;  le;ase;.  it  still  may  eh)  se). 

The;  ne;w  timing  re;epiire;me;nts  in  this 
])rope)se;el  rede;  are;  inte;nele;el  te)  strike;  a 
preeper  balane;e;  he;lwi;e;n  i)re)me)ting 
eliligent  ae:tivitv  on  (KkS  re;ne;wal)le; 
e;ne;rgy  le;a.se;s  anel  grants  iinel  aligning 
with  the;  ne;e;els  ;mel  e;xpe;e:latie)ns  eif  (XIS 
re;ne;wal)le;  e;ne;rgy  ele;vele)])e;rs  in 
planning  anel  imple;me;nf  ing  their 
])re)je;e:ts.  (lemiments  are;  re;epie;steil  as  te) 
whe;tlier  the;  ])re)pe)se;el  amenehne;nts 
wemlel  ])re)viele  aele;ejiiale;  time;  feir  pre)je;e:t 
planning  anel  im|)le;me;ntatie)n.  anel,  if 
ne)t.  heiw  mue:h  time;  sliendel  be; 

])roviele;el. 

The;  ])re)])e)se;el  ame;nelme;nt  te)  ])art  585. 
te)  pre)viele;  a  ])re;liminarv  term  e)f  12 
memths  fe)r  all  OCS  renewable  energy 
le;ase;s  anel  grants,  wemlel  affe;e:t  many 
se;e;tiems.  Preevisiems  in  §§585.212, 
585.230,  585.231. 585.235,  anel  585.238 
we)ulel  he;  e:hange;el  te)  im|)le;ment  the; 
unive;rsal  12-me)nth  |)re;liminarv  lease; 
term  anel  te)  re;vise;  the;  relate;el  le;a.se; 
issuane:e;  pre)e:e;ss  ae:e:e)rilingly.  .Se;e:tie)ns 
585.303.  585.305.  585.308,  anel  585.309 
we)uld  he;  e:hange;el  te)  imj)le;me;nt  the 
univer.sal  12-memth  |)re;liminarv  grant 
te;rm  anel  re;vi.se;  the;  re;late;il  grant 
i,ssuane:e;  pre)e:e;ss  ae;e:e)relingly.  Se;e;tie)ns 
585.500.  585.503.  anel  585..5b5  we)ulel  he; 
e:hange;el  te)  preiviele;  fe)r  the;  suhmissiem 
e)f  re;nt  payments  in  ae:e;e)relane:e;  with  the; 
ne;w  12-me)nth  te;rm.  Se;e;tie)n.s  585.801, 
585.811, 585.(il2,  585.840.  585.848,  anel 
585.847  wendel  he;  e:hange;el  to  re;fle;ct  the; 
e;ffe;e;ts  e)f  preivieling  the;  unive;rsal  12- 
meinth  i)re;liminary  ti;rm  anel  te)  re;vi.se; 
the;  re;late;el  plan  re;vie;w  anel  appreival 
])re)e:e:sse;s  ae:e:e)relingly. 

In  aelelition  te)  the  e;hange;s  ele;.se:ril)e;el 
above,  the;  ])re)pose;el  rule;  wendel  make 
e:onfe)rming  e;hange;s  te)  j)art  585  that 
we)ulil  ine:e)rpe)rate;  the  Coa.stal  Ze)ne; 
Manage;me)nt  Ae;t  (CZMA)  te;rmine)le)gv 
ine:luele;el  in  part  500  te)  assure  that 
BOEM  e;e)e)relinate;s  with  the  appre)])riate 
.State;  ('ZMA  agene:ie;s.  .Se;e:tie)ns  affe;e:te;el 
wemlel  inchiele:  §§585.102.  585.203, 
585.211, 585.238,  585.308,  anel  585.902. 

.Se;e:tie)n  585.112.  "CZMA  State” 
Definitie)!) 

rhe;  pre)])e).se:el  rule  weinlel  aelel  a  ne;w 
ele;finitie)n  of  the;  term  "CZMA  State;”  te) 
ele;line;ate;  me)re  ae;e;nrate;lv  whie:h  .States 
e:an  review  an  OC.S  aeitivity  feir 
e;e)nsiste;ne;v  with  a  .State;’.s  a])])re)ve;el 
e:e)astal  zeme;  manage;me;nt  iirogram 
uneler  the;  (keastal  Zeine  Management 
Ae:t.  18  U.S.C.  1451  e/  scq.  The; 
propeised  rede;  weiulel  pre)viele  that  a 
"CZMA  .State”  me;ans  any  .State;  in 
which  a  partie:ular  ae:tivity  em  the;  ()(kS 
we)ulel  have  a  ri;ase)nal)ly  fe)re;.see;al)le; 
dire;e:t  or  ineliree;t  effe;e:t  em  any  e:e)astal 
use  or  re;.se)iire:e  of  that  State.  The; 


elefinition  we)iilil  e:ontain  a  e;re)ss 
re;fe;re;ne:e;  te)  the  Natiemal  ()e;e;anie;  anel 
Atmeispherie:  Aehninistratie)n  (NOAA) 
re;giilatie)n.  1 5  (]ER  930. 1 1  (g).  elefining 
the;  te;rm  "e;ffe;e:t  on  any  e:e)astal  u.se;  eir 
re;se)ure:e;.” 

The;  Fe;ele;ral  ce)nsiste;ne:y  e;e)ne:e;])t 
imeli;r  the;  CZMA  is  eliffe:re;nt  from  the; 
"Affe;e:te;el  .State”  e;e)ne:e;pt  imeler  the; 

()ute;r  Ce)ntine;ntal  .Shelf  Panels  Ae:t 
(CeSLA),  43  U.S.C.  1331  al  svq.  The; 
CZMA  ele)e;s  neit  use  the;  te;rm  " Affe;e:te;il 
.State:”  the;  ])hrase;  in  the  CIZMA  is 
"affe;e;ts  any  lanel  or  wate;r  u.se  e)r  natural 
re;se)ure:e;  e)f  the;  e:e)astal  zeme,”  18  U..S.(;. 
1458(e;).  The;  pre)])e)se;el  rule  is  l)ase;el  een 
C.ZMA  re;gulatie)ns  that  use;  the  phrase; 
"e;ffe;e;ts  em  anv  e:e)astal  u.se;  eir  re;se)ure:e,” 
15  CFR  930. l  i  anel  930.33.  llnele;!’  the 
(]ZMA,  einly  a  .State  that  elemonstrates  a 
re;ase)nahly  fe)re.se;e;al)le;  e:e)astal  effee:t 
freein  a  partiemlar  ae.tivity  e.an  re;vie;w  em 
ae:tivity  lor  e:onsistene;y  with  its 
a])])rove;el  e:e)a.stal  managenient  i)re)gram 
(C.MP)  (this  is  the;  "e;ffe;e:ts  test”).  As 
NOAA  stateel  in  the  preamble;  te)  its  200() 
re;gulatie)ns.  "|t|he;re;  are  no  ge;e)gra|)hical 
beiunelaries  te)  the;  applie;atie)n  e)f  the; 
e;ffe;e:ts  te;st.”  (71  FR  788  (2008)). 

(KkSLA,  heiwever.  uses  the  term 
"AfTe;e:te;el  State”  te)  iele;ntiiy  whie:h 
.State;s  are;  e;ntitle;el  to  partie:i])ate;  in 
BOFM’s  l(;asing  ])rogram.  OC.SLA 
ile;fine;s  " Affe;e;te;el  .State;”  te)  ine:luele;  anv 
.State;  fen'  whie:h  an  ae;tivitv  wemlel  he; 
within  the;  .State;  “if  its  l)ounelarie;s  were; 
e;xte;neleel  se;awarel  te)  the;  emter  margin  e)f 
the;  emter  Cemtinental  Shelf.”  43  lI..S.(k 
1331  anel  1333(a)(2)(A).  OC.SLA  u.se;s  the 
weerels  “Affee:te;il  .State”  whe;neve;r  it 
iutenels  te)  invoke;  that  ele;finitie)n.  But 
signifie:antly.  when  (KkSLA  refers  te) 
e:e)m])liane:e;  with  the  (]ZMA.  it  ele)e;s  ne)t 
use  the  term  "Affee:te;el  .State;;”  inste;ael, 
it  uses  the;  language  e)f  the  CZMA.  .See 
43  U.S.C.  1351(el). 

BOFM's  e:urre;nt  re;gulatie)ns  ele)  imt 
make;  e:le;ar  the  elistinction  between 
CZMA  anel  OC.SLA  re;eiuireme;nts.  When 
the;  e:urre;nt  BOFM  re;gidations 
imple;me;nt  the  .se;e:tie)ns  e)f  OC.SLA  that 
mentie)!)  the  (iZMA,  the;y  use;  the;  term 
"Affe;e:leel  State”  inste;aei  eif  the;  CZMA 
e:one;e))t  "affe;e;ting  any  lanel  use;  e)r  water 
use  in  the;  e:e)astal  zeine;  e)f  a  .State.”  'I’he; 
elual  u.sage:  e)f  this  te;rm  is  se;e;n,  for 
e;xample;.  in  §585.811  e)r  §585.828, 
he;e:au.se;  the;se;  .se;e;tions  attempt  te) 
imple;me;nt  43  U..S.(k  1351(a)(3) — 
e:e)ne:erning  se;neling  a  .SAP  eir  (iOP  to  an 
"affe;e:te;el  State”  uneler  the  OC.SLA — anel 
43  IL.S.CL  1351(el) — e:e)ne:e;rning  .seneling 
e;onsiste;ne:v  e:e;rtifie:atie)n.s  te)  .States  when 
their  lanel  use;  or  water  use  in  the;  e:e)astal 
zeme  is  affe;e:te;el  uneler  the  CZMA. 
Although  BOFM  is  alreaely  re;ejuire;el  by 
statute  to  e:e)m])ly  with  the  te;rms  of  the 
C]ZMA,  aeleling  eieenforming  terminologv 
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in  these  regulations  is  intcuided  to 
provide  clarity  and  avoid  coidiision. 

In  addition  to  ])roi)Osing  a  lunv 
d(!finition,  \v(;  |)ropose  to  siilistitute  the 
newly  defined  term  "CZMA  State”  for 
tlu!  term  “Affected  .State”  in  a  nuinl)er 
of  regulatory  s(;ctions  in  part  .58.5  that 
ar(!  intended  to  iin|)lement  the;  (;ZMA 
reciuinaiKMits  rather  than  Od.SLA 
recjuirtanents. 

i'he  ])ro])os(!d  rule  would  also  revise 
th(!  (hdinition  of  the  teams  You  and  vour 
to  include  contractors  and 
suhcontractors  of  the  listcal  eaitities. 

.Section  585.5()()(a). 

The  ])roposed  rule  would  revise; 

§  585.5()()(a)  hy  ])re)vieiing  the;  e;e)rre;e;t 
\Ve;h  site  te;  the;  BOEM  PYas  for  Soivicos 
jaige  (applie:atie)n  fee;s)  for  e;le;e:tronie: 
peiyments. 

,Se;e;tie)n  5t)().4(h)(  1 ). 

The  pro])ose;el  ride  wenild  preiviele;  the; 
e;e)rree:t  Weh  site;  to  the;  BOEM  P'eos  for 
Sorvicos  ])age  (aj)plication  fe;e;.s)  feir 
e;le;e:tre)nie:  payments. 

Legal  Authority 

The  authen  ity  feir  this  ridenuiking  is 
the;  hreiael  rulemaking  jireivisiem  eif 
OOSLA,  as  se;t  feirth  in  43  ll.S.O. 

1334(a),  that  authe)rize;s  the;  Se;e;re;tarv  eif 
the;  lnte;rie)r  te)  pre.sea  ihe;  anel  ainenel  suedi 
rules  auel  re;gul;itie)ns  eis  mav  he 
ne;e:es.sarv  te)  ciehninister  a  le;asing 
pre)gnun,  e)r  ne;e:e;.s.sarv  emel  pre)pe;r  in 
e)reler  te)  pre)viele  fe)r  the;  i)re;ve;ntie)n  eef 
waste  anel  e:e)nse;rvatie)n  of  natunil 
re;.se)ure:e;s  e)f  the  OCkS. 

The  autheerity  feer  the  pe)rtie)n  e)f  this 
rulemaking  ele;aling  with  the  pre)elue:tion. 
trans])e)rtation,  e)r  transmi.ssiem  e)f  ene;rgy 
fre)m  .se)ure:e;s  eether  than  oil  anel  gas.  anel 
alternate  u.ses  of  the  OCkS,  is  .Sectieen 
8(p)(8)  of  (XkSLA  (43  IJ.S.Ck  1337{p)(8)), 
whiedi  authorizes  the  .Se;cretarv  to  i.ssue; 
any  nece;.s.s<iry  ri;gulatie)ns  te)  e:arrv  out 
.Suhseelion  8(p)  of  QfkSLA. 

Procedural  Matters 

/fegu/edoi  i'  /^/onn/ng  and  Hoviuw 
(Exocufivo  Ordors  12866  and  13563} 

Exe;e:utive  Oreler  128()()  ])re)viele;.s  that 
the  ()ffie:e  of  Inforniiitie)!)  anel  Re;gulatorv 
Affairs  (OIRA)  will  review  all  signifie:ant 
rules.  OIRA  has  ele;te;rmine;el  that  this 
rule;  is  ne)t  ,signifie:ant. 

l']xe;e:utive;  Orele;r  135()3  re;affirms  the; 
])rine;iples  e)f  E.O.  128()()  while;  calling 
for  imi)re)ve;me;nts  in  the  n;itie)n's 
re;gul<ite)rv  .system  te)  |)romote 
pre;elie:tal)ilitv.  te)  re;elue:e;  une;ertaintv. 
and  te)  u.se  the;  he;.st.  me)st  inneevative, 
iinel  le;ast  hurden.some  tools  leer 
aediieving  re;gulate)ry  e;nel.s.  The; 

(;xe;e;utive  orele;r  elirects  age;ne:ie;.s  te; 
e;e)nsiele;r  re;gulate)rv  a])])re)ac,hes  that 
redue:e  hurelens  anel  maintain  flexibility 


iinel  fre;e;ele)ni  eif  e:he)ie:e;  feir  the;  puhlie: 
whe;re;  the;.se;  ii])])re)<iche;.s  are;  re;le;vant. 
fe;asihle;.  anel  eiemsistent  with  ri;guhite)rv 
e)l)je;e;tive;.s.  E.O.  1 35()3  e;ni|)hiisize;.s 
furthe;r  that  reeguliitiems  must  he;  hii,se;el 
em  the;  he;.st  iivaihihle  .se;ie;ne:e;  iinel  that 
the  rulemaking  i)re)e:e;.s.s  must  alleiw  feir 
])ui)lii:  partie:i|)atie)n  anel  an  eipem 
exeliange  eif  ieleias.  BOEM  has  ele;ve;lope;el 
this  rule;  iii  a  maimer  eamsi.stent  with 
these  reeiuirements. 

This  projioseel  rule  is  not  a  signifie;ant 
rule;  as  ele;te;rmineel  hv  the;  Olfie:e;  eif 
Managemeait  anel  Buelge;t  (OMB)  anel  is 
neit  suhje;e;t  tei  re;vie;w  unele;r  E.O.  128()(). 
Feir  the;  meist  jiart,  this  rule  prope).se;s 
aelministrative  exirreeitiems  and 
clarifiexitiems  tei  the  existing  re;gulations. 
Othe;r  chiinges  exinsist  of  the 
re;organiziitie)n  of  .se;le;cti;el  renewable 
e;ni;rgy  re;gulations. 

Be;e:au.se;  this  proposeel  rule  eitherwise; 
eleies  neit  propeise;  to  alte;r  eir  change; 
re;e]uire;ments  feir  leiasing,  e;e)m])liane:e.  eir 
enfeirexmient  freim  theise  set  feirth  in 
eixisting  reigulatieins.  nei  exi.sts  are 
ei.stimateel  feir  this  rulemaking.  VVe; 
welexinie  eximmeints  em  anv  unieleaitifieel 
new  e;ompliime:e;  exists  eir  heaiefits 
e;xpe;e:te;el  tei  he;  re;alize;el  hy  this  pre)pe)se;el 
rule;. 

(1)  This  ])re)pe).se;el  rule  weiulel  neit  have 
an  annual  e;ffe;e:t  of  .$100  milliein  eir  ineire; 
on  the;  e;ex)neimy.  It  weiulel  neit  aelveirsely 
affe;e:t  in  a  material  way  the;  (;ex)neimy. 
lireielueitivity,  exinpietitiein,  jeilis,  the; 
envireinment,  puhlie;  heealth  eir  saie;tv.  eir 
.State,  leie:al,  eir  tribal  geiveanmeaits  eir 
communitieis. 

(2)  This  pre)])eise;d  rule  weiulel  neit 
e:re;ate;  a  sea  ious  ine;onsi.ste;ne;y  or 
eitherwise  inteirfere  with  an  aeitiein  takeai 
eir  iilannexl  by  aneither  iigeneiy. 

(3)  'I’liis  ]ire)j)e).se;el  rule;  weiulel  not  alter 
the  huelgetary  e;ffee;ts  eif  entitlements, 
griints,  user  fees,  eir  loan  jiixigrams  or  the 
rights  or  obligations  of  their  ree;ipient.s. 

(4)  This  preijioseel  rule  weiulel  neit  rai.se 
novel  le;gal  or  jiolie;y  issues  arising  out 
eif  leigal  mandates,  the;  Pre;.side;nt’s 
prieirities,  eir  the  prine:iple;.s  .set  feirth  in 
E.O.  128(i(i. 

Regulatory  Flexibility  Act 

rhe  De;]);irtment  eif  the;  lnte;rie)r 
e:e;rtifie;.s  tluit  this  prope)se;el  ride;  weiulel 
not  have  a  signifieiemt  eceinomie:  e;ffe;e:t 
em  a  substantial  numbea'  eif  sniiill  entitie;s 
uneleir  the;  Re;gulate)rv  Flexihilitv  Ae;t  (5 
lI.,S.(k  (iOl  at  .sex/.),  'i’his  rulemaking 
weiulel  affee:t  huge  <mel  small  entitieis 
threiugh  the  e;larifie;ation  eif  the;  existing 
re;gulate)rv  re;eiuire;me;nt.s  imeler  the 
re;organize;d  reigulatieins  of  part  585. 

Yeiur  e:omme;nt.s  are  important.  The; 
.Small  Bu.sine;.ss  anel  Agrie:ullure; 
Reigulateirv  Enfeircement  Omhuelsman 
anel  ten  Riegional  Fairness  Beiarels  we;re; 
estahlisheel  tei  re;e:eive  e.omments  from 


small  husines.ses  eiheiut  Fede;ral  agenev 
i;nfore;e;ment  actions.  'I’lie  Omhuelsman 
will  annually  evalmite  the;  e;nfori:eme;nt 
ae;tivitie;s  anel  nite;  e;ae:h  age;ne:y’s 
re;s])e)n.sive;ne;.ss  tei  small  husine;ss.  If  vein 
wish  tei  eieimment  ein  the  :ie;tieins  eif 
BOEM.  e:all  1-888-734-3247.  You  ineiy 
eximment  tei  the;  .Smeill  Busine;ss 
Aelministratiem  without  fe;ar  eif 
retediiitiein.  Alleigatieins  of 
elise;riminatie)n/re;talititie)n  fileel  with  the; 
.Sniidl  Busineiss  Aelministratiem  will  he 
inve;.stigate;el  feir  a|)|)reipriate;  actiein. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  ]ireiposeel  rule  is  neit  a  major  rule 
uneler  tlie  .Small  Business  Regulateirv 
Enfeire:ement  Fairness  Act  (5  IJ..S.C.  801 
at  soq.).  This  propeiseel  rule: 

(a)  Whiidd  not  have  an  annual  effect 
on  the  ee;onomy  eif  .SlOO  million  or 
more. 

(h)  Wouhl  not  e;au.se;  a  major  ine:re;ase 
in  e:e)sts  eir  prie:e.s  feir  e:e)n.sume;rs. 
inelivielual  inelustries,  Eeeleral,  state,  eir 
loe;al  geivernment  agene;ie;.s,  eir 
ge;ographic  reigieins. 

(e:)  \\hiulel  neit  have;  .signifie:imt  aelverse; 
e;ffee:ts  em  e;om]ie;titie)n,  empleiymeait. 
investment.  pre)elue:tivity,  inneivatiein,  eir 
the  ability  eif  l]..S.-li<ise;el  enterjirises  tei 
i:e)mpe;te  with  feire;ign-h;ise;el  e;nte;r])rise;s. 
'I’he;  re;epnre;ments  apjily  tei  all  e;ntitii;.s 
eipe;rating  to  ele;ve;le)p  re;newal)le; 
re;se)ure;e;.s  ein  the;  0(kS. 

Unfunded  Mandates  Reform  Act  of 

'I’liis  ])reijio.se;el  rule;  weiulel  neit  impei.se; 
;m  unfundeel  manelate  ein  state.  loe:al.  eir 
tribal  geivernmemts.  eir  the;  private  .se;e;teir, 
eif  more;  than  .SlOO  million  per  year.  'I’liis 
]iropeiseel  rule;  weiulel  neit  have;  a 
.slgnifie:ant  eir  unieiue  effeict  ein  .state, 
loe:al.  or  tribal  governments,  eir  the 
jirivate  .see:tor.  A  .statement  exintaining 
the  information  reejuireel  hy  the 
Unfuneled  Manehites  Reifeirm  Act  (2 
U..S.C.  1501  ol  snq.]  is  not  reiepnreid. 

Takings  Implication  Assessment  (E.O. 
12030) 

Uneler  the  e:riteri;i  in  E.O.  12()30,  this 
preijieiseel  rule  weiidd  neit  have; 
signifie:ant  takings  implie;atie)n.s.  'fhis 
jireipeiseel  ride  weiulel  neit  he;  ei 
geivernmental  eiction  e;aji;ilile;  eif 
interference;  with  e:e)n.stitutieinallv 
preitee:te;ei  i)reipe;rty  rights.  A  Takings 
hnplie:atie)n  As.sessmeait  is  neit  reejuireiel. 

Federalism  (E.O.  13132) 

llneleir  the  criteria  in  E.O.  13132.  this 
]ireij)e).se;el  rule;  weiulel  neit  have; 
feeleaalism  implii:ations.  This  proiioseel 
rule  weiulel  not  suhstantially  ciife;e:t  the; 
relatieinship  hetwi;en  the  Eeeleral  anel 
.state  goveirnments.  To  the  extent  that 
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state  and  local  governments  have  a  role 
in  0(;.S  activities,  this  projio.sejl  rule 
would  not  affect  that  role.  A  Federalism 
A.sse.ssment  is  not  recpiired. 

Civil  liistice  Reform  (K.O.  129»i<) 

This  proposed  rule  would  complv 
with  the  nujuirmnents  t)f  F.O.  12988. 
Specifically,  this  rule: 

(a)  Would  meet  the  criteria  of  section 
3(a)  reciniring  that  all  regulations  he 
revi(!wed  to  eliminate  errors  and 
amhignity  ami  he  written  to  minimizci 
litigation;  and 

(h)  Would  meet  the  criteria  of  .section 
3(h)(2)  re(|niring  that  all  regulations  he 
written  in  clear  language  and  contain 
clear  legal  .standards. 

(ionsiiltalion  With  Indian  Tribes  (E.O. 
1317.'») 

Under  the  criteria  in  E.O.  1317.'). 

IIOEM  has  evaluatecl  this  ])roj)osed  rule 
and  determined  that  it  would  have  no 
substantial  effects  on  fechirallv 
recognized  Indian  tribes. 

Paperwork  Reduction  Act  (PRA)  cd' 

199.') 

This  proposed  ride  does  not  contain 
new  information  collection 
re(|uirements.  and  a  snhmission  under 
the  PRA  is  not  re(|nired.  Therefore,  an 
information  collection  recpiest  is  not 
being  submitted  to  the  Office  of 
Management  and  budget  (OMb)  for 
review  and  approval  under  44  U.S.fi. 

3.')()1  at  sa(j.  The  rule  refers  to.  hut  does 
not  change,  the  information  collection 
nuiuirements  in  30  (iFR  .')8.').  The  OMb 
has  approved  the  referenced 
information  collection  under  OMb 
(iontrol  Number  101 0-01 70  (31.124 
hours  and  S3. 81 0.000  non-hour  co.st 
burden). 

National  Environmental  Policy  Act  of 
1909 

This  ride  does  not  con.stitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment. 
bOENI  evaluated  this  rule  under  the 
criteria  of  the  National  Environmental 
Policy  Act.  43  CFR  part  40  and  .IIO 
Departmental  Manual  1.1.  This  ride 
would  meet  the  criteria  for  categorical 
exclusion  set  forth  in  43  (iFR  40.210(i) 
in  that  this  proposed  ride  is  •■  *  *  *  of 
an  administrative,  financial,  legal, 
technical,  or  procedural  nature  *  *  *" 
Furthermore,  we  have  evaluated  this 
proi)osed  rule  to  determine  if  it  involves 
any  of  the  extraordinary  circumstances 
that  would  require  an  environmental 
a.sse.ssment  or  an  environmental  impact 
statement  as  set  forth  in  43  CFR  40.211. 
We  concluded  that  this  ride  does  not 
meet  anv  of  the  criteria  for  extraordinarv 


circum.stances  as  .set  forth  in  110 
Departmental  Manual  2  (A|)])endix  2). 

Data  Quality  Act 

In  develo|)ing  this  ride,  we  did  not 
conduct  or  use  a  study,  experiment,  or 
survey  requiring  peer  review  under  the 
Data  Quality  Act  (Pub.  E.  1()()-114.  app. 

C  ^111.  114  .Stat.  2703,  2703A-113- 
1.14). 

Efi'ects  id" the  Nation’s  Energy  Supply 
(E.O.  13211) 

This  ])ro])osed  rule  is  not  a  significant 
energy  action  under  the  definition  in 
E.O.  13211.  A  Statement  of  Energy 
Effects  is  not  required. 

Clarity  of  This  Regulation 

We  are  reijuired  by  E.O.  12800.  E.O. 
12988,  and  by  the  Presidential 
Memorandum  of  June  1,  1998,  to  write 
all  rules  in  plain  language.  This  means 
that  each  rule  we  ])ubli.sh  must: 

(a)  be  logically  organized; 

(h)  lJ.se  the  active  voice  to  address 
readers  directly; 

(c)  ll.se  clear  language  rather  than 
jargon: 

(d)  be  divided  into  short  sections  and 
sentences;  and 

(e)  lJ.se  lists  and  tables  wherever  such 
lists  or  tables  would  be  more  helpful. 

If  you  feel  that  we  have  not  met  these 
requirements,  .send  ns  comments  bv  one 
of  the  methods  listed  in  the  ADDRESSES 
section.  To  better  helj)  bOEM  revise  this 
rule,  your  comments  should  he  as 
specific  as  ])ossihle.  For  example,  you 
slioidd  tell  us  the  numhers  of  the 
sections  or  paragraphs  that  you  find 
unclear,  which  sections  or  sentences  are 
too  long,  the  sections  where  you  feel 
lists  or  tables  would  be  useful,  etc. 

Puhlic;  Availability  of  CJomments 

before  including  your  address,  phone 
number,  email  address,  or  other 
personal  identifying  information  in  your 
comment,  you  should  be  aware  that 
your  entire  comment — including  vonr 
personal  identifying  information — may 
be  made  inihlicly  available  at  anv  time. 
While  you  can  a.sk  us  in  vour  comment 
to  withhold  your  personal  identifying 
information  from  public  review,  we 
cannot  guarantee  that  we  would  he  able 
to  do  .so. 

List  of  Subjects 

30  CFR  Part  5H5 

bonding.  (Joastal  zone.  (Jontinental 
shelf.  Idectric  power.  Energy, 
Environmental  inqjact  statements. 
Environmental  protection.  Incoi'iioration 
by  Reference,  Marine  resources.  Natural 
resources.  Payments.  Puhlic  lands. 
Public  land.s — rights-of-way.  Reporting 


and  recordkeeping  requirements. 

Revenue  sharing.  Solar  energy. 

30  CFR  Fail  500 

Administrative  ])ractice  and 
|)rocedure. 

Hilled:  l''el)niiirv  14.  2013. 

'I'Dinmy  P.  lieiiiidreaii 

Principal  Ih-jHilv  Assistant  Secretary.  Land 
and  .Minends  Management . 

For  the  reasons  stated  in  the 
preamble,  the  bureau  of  Ocean  Energy 
Management  (bOEM)  ])ro])ose.s  to 
iiinend  (Jhapter  V  as  follows: 

PART  585— RENEWABLE  ENERGY 
AND  ALTERNATE  USES  OF  EXISTING 
FACILITIES  ON  THE  OUTER 
CONTINENTAL  SHELF 

■  1 .  The  authority  citation  for  part  181 
continues  to  read  as  follows: 

Authority:  43  U..S.(J.  1331  et  seij.:  43  lJ..S.tJ. 
1337. 

■  2.  Revise  §  181.102  paragraph  (e)  to 
read  as  follows: 

§  585.1 02  What  are  BOEM’s 
responsibilities  under  this  part? 

***** 

(e)  bOEM  will  ])rovide  for 
coordination  and  consultation  with  the 
(Jovernor  of  any  .State,  the  .State  OZMA 
agency  of  any  (J/MA  .State,  or  the 
executive  of  any  local  government  or 
Indiiin  Tribe  that  may  he  affected  by  ii 
lease,  easement,  or  ROW  under  this 
subsection.  bOEM  may  invite  any 
affected  .State  (Jovernor.  a  .State  (JZMA 
agency,  an  affected  Indian  Tribe,  and/or 
an  affected  local  government  executive 
to  join  in  establishing  a  task  force  or 
other  joint  jilanning  or  coordination 
agreement  in  carrying  out  our 
responsibilities  under  this  jiart. 

■  3.  Amend  ^  181.112  by  adding  the 
definitions  of  (JZMA  State  and  .State 
(JZMA  Agency  in  alphabetical  order  and 
by  revising  the  definition  of  Yon  and 
your  to  read  as  follows: 

§585.112  Definitions. 

***** 

CZMA  Stata  means  any  .State  in  which 
an  activity  on  the  OUS  would  have  a 
reasonably  fore.seeahle  direct  or  indirect 
effect  on  any  coastal  use  or  resource  of 
that  .State.  .See  11  CFR  930.1 1(g). 
***** 

St(da  CZMA  Ageuev  means  the  agency 
within  a  (JZMA  .State  responsible  for 
making  Federal  consistency  decisions 
under  the  .State  Coastal  Management 
Program  (CJMP)  ajiiiroved  under  the 
Coastal  Zone  Management  Act  (CZMA), 
10  IJ.S.C.  1411  at  sa(j. 
***** 
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You  and  refer  to  an  a])])li(:anl. 
!(issee,  the  ()])erat()r.  a  designated  agent 
of  tlie  le.ssee(s)  or  designated  operator, 
ROW  grant  holder.  RDF  grant  holder,  or 
Alternate  Use  RIJF  grant  holder  under 
this  |)art,  or  the  po.sse.ssive  of  each, 
depending  on  the  context.  The  teams 
You  and  coi/r  al.so  inchnhis  contractors 
and  snhcontractors  of  the  eaitities 
s])ecified  in  the  ])receding  sentence. 
***** 

■  4.  Revise;  ^  .58.5.203  le)  re;ael  as  fe)lh)\vs: 

§585.203  With  whom  will  BOEM  consult 
before  issuance  of  a  lease? 

Fe)r  lea.ses  issneeel  eineler  this  ])art, 
through  either  the  ceeinpeetitive  e)r 
nonce)in])etitive  pre)ce;ss,  130FM,  prieer  te; 
issiung  the  le;ase.  will  e:e)e)rdinate  anel 
e:e)n.snlt  with  relevant  Feeleral  ageneaes 
(inedueling,  in  particidar,  the)se  agene;ie;s 
involved  in  planning  activitie;s  that  are 
undertaken  te;  ave)iel  e)r  niiniinize 
e;e)nflicts  amenig  users  anel  maximize  the 
e;e:e)ne)mie:  anel  ee:e)leigical  benefits  of  the 
OCS,  ine:lneiing  multifaceteel  s])ati:il 
planning  efforts),  the  (ie)verne)r  of  anv 
CiZMA  .State  or  e)f  any  affee;te;el  .State,  the 
.State  CZMA  agency,  the  exe;eaitive  of 
iiny  affee:teel  le)e:al  geevernment,  .mel  any 
affee:te;el  Inelian  Tril)e,  as  eliree;teel  by 
snl)se;e:tie)ns  8(p)(4)  ;mel  (7)  e)f  the  OCkS 
Fiinels  Ae:t  e)r  e)the;r  re;levant  Fe;eleral 
laws.  Feeleral  .statutees  that  re;epiire 
BOFM  te)  eamsult  with  inte:re;ste;el  ]);irtie;s 
e)r  Feelenil  eigeneaes  e)r  te;  re;s|)e)nel  te; 
finelings  e)f  the)se  ageneaes.  ineluele  the 
Fnelange;reel  .Spe;eae;s  Ae:t  (F.SA)  anel  the 
Magnuson-.Ste;vens  Fisherv 
(aenservatieni  anel  Management  Ae:t 
(M.SA).  BOFM  alse)  engages  in 
considtatieen  with  state  anel  tribal 
historie;  preservations  e)ifie:ers  ])ursuant 
to  the  Natie)nal  Historie:  Pre.servatie)n  Ae;t 
(NllPA). 


■  5.  Revi.se  §  585.21 1  });inigra})h  (e;)  to 
re;ael  as  feel  hews: 

§585.211  What  is  the  process  for  the 
competitive  issuance  of  leases? 

***** 

(e:)  Pre)i)e)seel  Seile;  Ne)fie:e.  BOFM  will 
])nl)li.sh  the;  Pre)pe).se;el  .Sale;  Notice;  in  the; 
Fe(le;ral  Re;gistor,  anel  .se;nel  it  te;  the; 
Oe)ve;rne)r  e)f  any  OZMA  .Steite  eer  e)f  anv 
;iff(;e:te;ei  .State,  the;  .State;  (3ZMA  ;ige;ne;v, 
<m  affe;e;te;el  Inelian  'frihe;,  emel  the; 
e;xe;e;ntive;  e)f  any  loe;!il  gen'ernment  lluit 
might  he;  ;iffe;e:te;el.  The;  ce)mme;nt  j)e;rie)el 
fe)lle)wing  i,sseiime:e;  e)f  a  Propee.seel  .Sale; 
Notie:e;  will  he;  00  days. 
***** 

■  0.  Revise  §  585.212  paragraph  (a)  te) 
re;ad  as  follows: 

§  585.21 2  What  is  the  process  BOEM  will 
follow  if  there  is  reason  to  believe  that 
competitors  have  withdrawn  before  the 
Final  Sale  Notice  is  issued? 

***** 

(a)  If,  after  reviewing  e:e)mme;nts  in 
re;s])e)n.se;  to  the;  ne)tie:e;  of  Re;e|eie;.st  fe)r 
Inte;re;st,  BOFM  ele;te;rmine;s  that  lhe;re;  is 
ne)  ce)mpe;titive  inte;re;st  in  the;  le;a.se  are;a, 
anel  enie  party  wishe;.s  to  ae:(|uire;  a  lease, 
we;  will  eli.se:e)ntinne;  the;  e:e)m|)e;titive 
])re)e:e;.ss  emel  will  pre)e:e;e;el  with  the; 
ne)ne:om])e;titive;  pre)e:e;s.s  set  feerth  in 
§585.231  (el)  threeeigh  (i)  feelleewing 
re;e:e;ipt  e)f  the;  ae:(iiusitie)n  fe;e;  s|)e;e:ifie;el 
in  §585.502(ii). 

***** 

■  7.  In  §  585.230  re;ele;signate;  peireegraphs 

(e)  ihreeeigh  (g)  ;is  panigra])hs  (1)  threeugh 
(h)  anel  aelel  ne;w  peiragni])!)  (e)  te)  read 
as  fe)lle)ws: 

§585.230  May  I  request  a  lease  if  there  is 
no  Call? 


(e)  A  e:e)py  e)f  ye)nr  ce)nsiste;ncy 
e:e;rtifie:atie)n  anel  ne;e:essarv  elata  anel 
infe)rmatie)n  as  sul)mitte;el  to  the  .State; 
OZMA  age;ne:v  i)ursuant  to  15  C3*’R  pent 
030.  suhpart  D. 

***** 

■  8.  Revise;  §  585.231  peiragraphs  (el),  (e) 

(f)  ;mel  (g)(2)  te;  re;ciel  as  fe)lle)ws: 

§585.231  How  will  BOEM  process  my 
unsolicited  request  for  a  noncompetitive 
lease? 


(d)  If  BOFM  eletermines  that  there  is 
ne)  ce)m])e;litive;  interest  in  a  lea.se.  we; 
will  publish  in  the  Federal  Register  a 
ne)tie:e;  e)f  De;termination  e)f  Ne) 
Compe;titive  Interest. 

(e)  BOEM  will  coorelinate;  and  consult 
with  affe;e:teel  Federal  agencies,  CZMA 
states,  anel  any  affecteel  state;  and  loe:al 
geevernments,  and  affee:te;d  Indian  tril)e;s 
in  the  review  e)f  noncom})e;titive  le;a.se; 
re;(}ue;sts. 

(f)  Afte;r  e:e)mple;ting  the;  review  e)f 
your  lease;  re;(iue;st,  BOFM  m<ey  offer  ye)u 
a  neenceempetitive  le;ase;. 

(g)  *  *  * 

(2)  Within  45  eleiys  idler  ye)u  re;e:e;ive; 
the;  leiise;  e:e)pie;s,  yeen  mu.st  pay  the;  first 
12-me)nths  rent,  iis  re;(|uire;el  in 
§  .585.503. 


■  0.  Revi.se  §585.235  ])aragraph  (a)  te) 
reael  as  fe)lle)ws: 

§585.235  If  I  have  a  commercial  lease, 
how  long  will  my  lease  remain  in  effect? 

(a)  Fe)r  ce)mmere:ial  le;a.se;s.  the  lea.se 
terms  and  applie:al)le  aute)matic 
e;xte;nsie)n.s  are  as  shown  in  the 
folh)win<>  table;: 


Lease  term 


(1)  Each  commercial  lease  will  have  a  prelimi¬ 
nary  term  of  12  months,  within  which  must  be 
submitted:  (i)  a  SAP;  or  (ii)  a  combined  SAP 
and  Construction  and  Operations  Plan  (COP). 
The  preliminary  term  begins  on  the  effective 
date  of  the  lease. 


(2)  A  commercial  lease  will  have  a  site  assess¬ 
ment  term  of  five  years  to  conduct  site  as¬ 
sessment  activities  and  to  submit  a  COP,  if  a 
SAP/COP  has  not  been  submitted.  Your  site 
assessment  term  begins  when  BOEM  ap¬ 
proves  your  SAP  or  SAP/COP. 


Automatic  extensions 

If  BOEM  receives  a  SAP  that  satisfies  the  re¬ 
quirements  of  §§585.605  through  585.613 
or  a  SAP/COP  that  satisfies  the  require¬ 
ments  of  §§585.605  through  585.613  and 
§§585.620  through  585.629,  the  prelimi¬ 
nary  term  will  be  extended  for  the  time  nec¬ 
essary  for  us  to  conduct  technical  and  envi¬ 
ronmental  reviews  of  the  SAP  or  SAP/COP. 

It  we  receive  a  COP  that  satisfies  the  require¬ 
ments  of  §§585.620  through  585.629,  the 
site  assessment  term  will  be  automatically 
extended  for  the  period  of  time  necessary 
for  us  to  conduct  technical  and  environ¬ 
mental  reviews  of  the  COP. 


Requirements 


The  SAP  must  meet  the  requirements  of 
§§585.605  through  585.613.  The  SAP/COP 
must  meet  the  requirements  of  §§585.605 
through  585.613  and  §§585.620  through 
585.629. 


The  COP  must  meet  the  requirements  of 
§§585.620  through  585.629  of  this  part. 
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Lease  term 


Automatic  extensions 


Requirements 


(3)  A  commercial  lease  will  have  an  operations 
term  of  25  years,  unless  a  longer  term  is  ne¬ 
gotiated  by  the  parties.  A  request  for  lease  re¬ 
newal  must  be  submitted  two  years  before 
the  end  of  the  operations  term.  If  you  submit 
a  COP,  your  operations  term  begins  on  the 
date  that  BOEM  approves  the  COP.  If  you 
submit  a  SAP/COP,  your  operations  term  be¬ 
gins  five  years  after  the  earliest  of  the  fol¬ 
lowing  dates:  when  BOEM  approves  the  SAP/ 
COP;  when  fabrication  begins;  or,  when  in¬ 
stallation  commences. 

(4)  A  commercial  lease  may  have  additional 
time  added  to  the  operations  term  through  a 
lease  renewal.  The  term  of  the  lease  renewal 
will  not  exceed  the  original  term  of  the  lease, 
unless  a  longer  term  is  negotiated  by  the  par¬ 
ties.  The  lease  renewal  term  begins  upon  ex¬ 
piration  of  the  original  operations  term. 


NOTE:  BOEM  may  order  or  grant  a  suspen¬ 
sion  of  the  operations  term,  as  provided  in 
§§585.415  through  585.421  thereby  effec¬ 
tively  extending  the  term  of  the  lease. 


The  lease  renewal  request  must  meet  the  re¬ 
quirements,  as  provided  in  §§585.425 
through  585.429. 


■  10.  Revise  §  .585.280  ])aragra])li  (a)  to 
r(;ad  as  follows: 


§  585.236  If  I  have  a  limited  lease,  how 
long  will  my  lease  remain  in  effect? 

(a)  For  liinitrul  leases,  the  hiasr;  terms 
are  as  shown  in  the  following  tal)le: 


Lease  term 

Extension  or  suspension 

Requirements 

(1)  Each  limited  lease  has  a  preliminary 
term  of  12  months  to  submit  a  GAP. 
The  preliminary  term  begins  on  the  ef¬ 
fective  dale  of  the  lease. 

(2)  Each  limited  lease  has  an  operations 
term  of  five  years  tor  conducting  site 
assessment,  technology  testing,  or 
other  activities.  The  operations  term 
begins  on  the  date  that  we  approve 
your  GAP. 

If  we  receive  a  GAP  that  satisfies  the  requirements  of 
§§585.640  through  585.648  of  this  part,  the  preliminary 
term  will  be  automatically  extended  for  the  period  of  time 
necessary  tor  us  to  conduct  a  technical  and  environ¬ 
mental  review  of  the  plans. 

We  may  order  or  grant  a  suspension  of  the  operations 
term  as  provided  in  §§585.415  through  585.421. 

The  GAP  must  meet  the  requirements 
of  §§585.640  through  585.648. 

***** 

■  11.  Rcivi.se  §  585.288  paragraph  (h)  to 
read  as  follows: 

§  585.238  Are  there  any  other  renewable 
energy  research  activities  that  will  be 
allowed  on  the  OCS? 

***** 

(I))  In  issuing  lea.ses.  ROW  grants,  or 
RUE  grants  to  a  Fruleral  agency  or  a 
Stale  on  the  (X;S  for  nmewahle  energy 
re.search  activities  under  this  provision, 
HOEM  will  coorrlinate  and  consult  with 
other  rehivant  Frulmal  agencic's.  the 
State  UZMA  agency  of  (uich  CZMA  state, 
any  oth(!r  affectrul  .State(s),  affected  local 
governimaif  executives,  and  affected 
Indian  Tribes. 

***** 

■  12.  Amend  §  585.808  hv: 

■  a.  Rrulesignating  the  existing  text  as 
paragraph  (b);  and 

■  1).  Adding  new  paragraph  (a)  to  n;ad 
as  follows: 

§  585.303  How  long  will  my  ROW  grant  or 
RUE  grant  remain  in  effect? 

(a)  Each  ROW  or  RUE  grant  will  have 
a  preliminary  term  of  12  months  from 


the  date  of  issuance  of  the  ROW  or  Rl  IE 
grant  within  which  to  snhmil  a  (iAF. 

The  preliminary  term  begins  on  the 
effective  date?  of  the  grant.  You  mu.st 
submit  a  (JAP  no  later  than  the  end  of 
the  preliminary  t(!rm  to  continue  your 
grant  in  effect.  However  you  mav  submit 
a  CAP  prior  to  the  issuanc:e  of  vour 
ROW  or  RUE  grant. 
***** 

■  18.  Amend  §  585.805  by  adding  a  new 
paragraph  (e)  to  read  as  follows: 

§  585.305  How  do  I  request  an  ROW  grant 
or  RUE  grant? 

***** 

(e)  A  co])y  of  your  consistency 
certification  and  necessarv  data  and 
information  as  submitted  to  the  Stall! 
CZMA  agency  |)nrsuant  to  15  Ch’R  pari 
080,  subpart  I). 

■  14.  Amend  §  585.800  by  revising  the 
introductory  text.  ])aragraj)h  (1))  and  by 
removing  paragra])h  (c)  to  read  as 
follows: 


§  585.306  What  action  will  BOEM  take  on 
my  request? 

POEM  will  consider  reque.sts  for  ROW 
grants  and  RUE  grants  on  a  case-hy-ca.se 
basis  and  may  issue  a  grant 
compiititively.  as  provided  in  §  585.808, 
or  noncomj)etitively  if  BOEM 
determines,  after  jjuhlic  notice,  that 
there  is  no  com])etitive  interest.  BOEM 
will  coordinate  and  consult  with 
relevant  Fiideral  agencies,  with  the  State 
C.ZMA  agenev  in  any  (iZMA  State,  the 
Cov(!rnor  of  any  affected  State,  and  the 
executive  of  any  affected  local 
government. 

***** 

(1))  If  BOEM  determines  that  there  is 
no  com])etitive  intiiriist  in  a  ROW  grant 
or  RUE  grant,  we  will  ])nhli.sh  a  notice 
in  the  Federal  Register  of  such 
determination.  We  will  establish  terms 
and  conditions  for  the  grant  in 
consultation  with  yon. 

■  1 5.  In  §  585.800  revise  the 
introductory  paragra])h  to  read  as 
follows: 
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§  585.309  When  will  BOEM  issue  a 
noncompetitive  ROW  grant  or  RUE  grant? 

After  comjjleting  the  review  of  your 
grant  nujiiest,  llOHM  may  offer  you  a 
non(:omj)(!titive  grant. 
***** 

■  Hi.  Revise  §  53.5.500  paragraphs  (a) 
and  (1))  to  read  as  follows: 

§  585.500  How  do  I  make  payments  under 
this  part? 

(a)  For  accinisition  fees  or  the  initial 
12-moiiths  rent  paid  for  the  ])reliininary 
term  of  your  lease,  yon  must  make  your 
(dectronie  payments  through  the  Fee.s 
for  S(^rvic(is  ])age  on  the  BOEM  Wei)  site 
at  hitp-J/w'ww.haom.gov,  and  yon  must 
include  one  copy  of  tlie  Pov.gov 
confirmation  receipt  i)age  with  your 
unsolicited  rerjnest  or  signed  lease 
instrument. 

(h)  For  rent  during  the  preliminary 
term  or  for  anv  period  snl)se(|uent  to  the 
first  12-months  rent  or  the  site 
assessment  term:  or  operating  fees 
during  the  o])erations  term,  yon  must 
make  vonr  pavments  as  recpiired  in  30 
CFR  l'21«.51.' 

***** 

■  1  7.  Revise  ^  535.503  paragraj)!)  (a)(1) 
to  read  as  follows: 

§  585.503  What  are  the  rent  and  operating 
fee  requirements  for  a  commercial  lease? 

(a)  *  *  * 

(1)  Yon  must  pay  ONRR  the  first  12- 
months’  rent,  as  jnovided  in  (^535.500. 
45  days  after  BOEM  issues  your  lease, 
in  accordance  with  the  ])ayment 
methodology  outlined  in  ONRR 
regulations  at  30  CFR  1213.301  and 


1213.302,  excluding  any  retpurements 
not  applicahle  to  renewahle  energv. 
***** 

■  13.  Revise  ^  535.505  paragraph  (h)  to 
read  as  follows: 

§  585.505  What  are  the  rent  and  operating 
fee  requirements  for  a  limited  lease? 

***** 

(h)  Yon  must  ])ay  ONRR,  in 
accordance  with  the  payment 
methodologv  outlined  in  ONRR 
regulations  at  30  CFR  §4?  1213.301  and 
1213.302,  the  first  12-months’  rent  when 
BOEM  issues  your  limited  lea.se,  as 
jnovided  in  §  535.500,  excluding  any 
recjnirements  not  a|)})lic:al)le  to 
renewahle  energy. 

■  10.  Amend  §535.001  by: 

■  a.  Revising  h))th  the  introductory 
])aragra])h  and  |)aragraj)h  (a): 

■  h.  Removing  |)aragra|)h  (h); 

■  c.  Retlesignating  ])aragra])hs  (c)  and 
(d)  as  j)aragra])hs  (h)  and  (c),  to  read  as 
follows: 

§  585.601  When  am  I  required  to  submit 
my  plans  to  BOEM? 

Yon  mn.st  snhmit  your  j)lans  as 
follows: 

(a)  Yon  may  snhmit  your  .SAP  or  (iAP 
j)rior  to  lease  or  grant  i.ssnance  hut  must 
snhmit  your  .SAP  or  your  CAP  no  later 
than  12  months  from  the  date  of  the 
lease  or  grant  i.ssnance. 
***** 

■  20.  Revise  §  535.01 1  to  read  as 
follows: 


§  585.61 1  What  information  and 
certifications  must  I  submit  with  my  SAP  to 
assist  BOEM  in  complying  with  NEPA  and 
other  relevant  laws? 

Yon  must  snhmit,  with  your  .SAP, 
detailed  information  to  assist  BOEM  in 
comj)lying  with  NEPA  and  other 
relevant  laws  as  a])|)ro|)riate. 

(a)  A  .SAP  submitted  for  an  area  in 
which  site  assessment  activities  have 
not  |)revionsly  been  reviewed  under 
NEPA  or  other  aj)])licahle  Federal  laws 
by  BOEM.  mn.st  describe  those 
resources,  conditions,  and  activities 
listed  in  the  following  table  that  could 
he  affected  by  your  proi)osed  activities 
or  that  coidd  affect  the  activities 
jjroposed  in  your  .SAP. 

(h)  For  a  .SAP  snhmitted  for  an  area  in 
which  site  assessment  activities  have 
])revionsly  been  considered  by  BOEM 
under  a|)])licahle  Federal  law  (e.g.,  a 
NEPA  analysis  and  CZMA  consistency 
determination  for  site  as.sessment 
activities).  BOEM  will  review  the  .SAP 
to  determine  if  its  im|)act.s  are  consistent 
with  those  j)revion.slv  considered.  If  the 
anticijiated  im|)act.s  of  your  .SAP  are 
snhstantiallv  inconsi.stent  with  tho.se 
])revionsly  antici|)ated.  we  may 
determine  that  new  NEPA  and  other 
relevant  Federal  reviews  are  recjnired.  In 
that  case.  BOEM  will  notify  yon  of  such 
determination  and  yon  must  submit  a 
.SAP  that  describes  tho.se  re.sonrces, 
conditions,  and  activities  li.sted  in  the 
following  table  that  could  he  affected  by 
your  ])ro])osed  activities  or  that  could 
affect  the  activities  ])ro|)osed  in  your 
.SAP,  including: 


Type  of  information: 


Including; 


(1)  Hazard  information  . 

(2)  Water  quality  . 

(3)  Biological  resources  . 

(4)  Threatened  or  endangered  species  ... 

(5)  Sensitive  biological  resources  or 
habitats. 

(6)  Archaeological  resources . 

(7)  Social  and  economic  conditions  . 


(8)  Coastal  and  marine  uses 

(9)  Consistency  Certification 


(10)  Other  resources,  conditions,  and  ac¬ 
tivities. 


Meteorology,  oceanography,  sediment  transport,  geology,  and  shallow  geological  or  manmade  haz¬ 
ards. 

Turbidity  and  total  suspended  solids  from  construction. 

Benthic  communities,  marine  mammals,  sea  turtles,  coastal  and  marine  birds,  fish  and  shellfish, 
plankton,  sea  grasses,  and  other  plant  life. 

As  required  by  the  Endangered  Species  Act  (ESA)  of  1973  (16  U.S.C.  1531  et  seq.). 

Essential  fish  habitat,  refuges,  preserves,  special  management  areas  identified  in  coastal  manage¬ 
ment  programs,  sanctuaries,  rookeries,  hard  bottom  habitat,  chemosynthetic  communities,  and 
calving  grounds;  barrier  islands,  beaches,  dunes,  and  wetlands. 

As  required  by  the  NHPA  (16  U.S.C.  470  et  seq.),  as  amended. 

Employment,  existing  offshore  and  coastal  infrastructure  (including  major  sources  of  supplies,  serv¬ 
ices,  energy,  and  water),  land  use,  subsistence  resources  and  harvest  practices,  recreation,  rec¬ 
reational  and  commercial  fishing  (including  typical  fishing  seasons,  location,  and  type),  minority  and 
lower  income  groups,  coastal  zone  management  programs,  and  viewshed. 

Military  activities,  vessel  traffic,  and  energy  and  nonenergy  mineral  exploration  or  development. 

If  required  by  CZMA,  as  appropriate: 

(i)  15  CFR  part  930,  subpart  D,  if  the  SAP  is  submitted  prior  to  lease  issuance; 

(ii)  15  CFR  part  930,  subpart  E,  if  the  SAP  is  submitted  after  lease  issuance. 

As  identified  by  BOEM. 
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■  31.  Revise  §  5«5.()12  to  riiad  as  §585.612  How  will  my  SAP  be  processed 

follows'  Federal  consistency  under  the  Coastal 

Zone  Management  Act? 

Your  .SAP  will  la;  proces.sed  basiul  on 
whether  it  is  suhniitled  heforii  or  after 
voiir  h;ase  is  issiual: 


If  your  SAP  is  submitted: 

Your  SAP  will  be  handled  as  follows: 

(a)  Before  lease  issuance, 

(b)  After  lease  issuance,  .. 

You  will  furnish  a  copy  of  your  SAP,  consistency  certification,  and  necessary  data  and  information  pursuant  to  15 
CFR  part  930,  subpart  D,  to  the  State’s  CZMA  agency  and  BOEM  at  the  same  time. 

You  will  submit  a  copy  of  your  SAP,  consistency  certification,  and  necessary  data  and  information  pursuant  to  15 
CFR  93,  subpart  E  to  BOEM.  BOEM  will  forward  to  the  State  CZMA  agency  one  paper  copy  and  one  electronic 
copy  of  your  SAP,  consistency  certification,  and  necessary  data  and  information  required  under  15  CFR  part  930, 
subpart  E,  after  BOEM  has  determined  that  all  information  requirements  for  the  SAP  are  met. 

■  23.  Revise  §  38.5. 840  paragrajih  (h)  to 
read  as  follows: 

§585.640  What  is  a  General  Activities  Plan 
(GAP)? 

***** 

(h)  You  must  niceive  BOEM  ajijiroval 
of  your  GAP  before  you  can  begin  any 
of  the  approved  activities  on  your  huise 
or  grant.  You  inu.st  submit  your  GAP  no 
later  than  12  months  from  the  date  of 
the  lease  or  grant  issuance. 

■  23.  Revise  §  585. ()4()  to  read  as 
follows; 

§  585.646  What  information  and 
certifications  must  I  submit  with  my  GAP  to 
assist  BOEM  in  complying  with  NEPA  and 
other  relevant  laws? 

1'ou  must  submit,  with  your  GAP. 
d(4aile(l  information  to  assist  BOEM  in 


complying  with  NEPA  and  other 
relevant  laws  as  ap])ro])riate. 

(a)  A  GAP  submitt(ul  for  an  area  in 
which  GAP  activities  have  not 
j)revionslv  been  reviewed  by  BOEM 
under  NEPA/GZMA  or  other  a|)plicahle 
Federal  laws  must  describe  tho.se 
resources,  conditions,  and  activities 
listed  in  the  following  table  that  could 
he  affected  by  your  projiosed  activities 
or  that  could  affect  the  activities 
proposed  in  vour  GAP. 

(h)  For  a  GAP  suhmilled  for  an  area 
in  which  GAP  activities  have  previouslv 
been  considered  by  BOEM  under 
applicable  Federal  law  (e.g..  a  Nld’A 
analysis  and  G.ZMA  consistimcv 
determination  for  the  GAP  activities), 
BOEM  will  review  the  GAl’  to 
determim!  if  its  iinjiacts  are  consistent 


with  those  jireviously  considered.  If  the 
anticipated  impacts  of  your  GAP  are 
substantially  inconsistent  with  tho.se 
previously  antici])ated.  we  may 
determine  that  new  NEPA/GZMA  and 
oth(;r  relevant  Federal  reviews  are 
reqinred.  In  that  case,  BOEM  will  notify 
you  of  such  determination,  and  you 
mu.st  submit  a  GiAP  that  describes  those 
resources,  conditions,  and  activities 
listed  in  the  following  table  that  could 
he  affected  by  your  jiropo.sed  activities 
or  that  coidd  affect  thi;  activities 
])roj)o.sed  in  your  GAP.  including: 


Type 


of  information; 


Including; 


(1)  Hazard  information  . 

(2)  Water  quality  . 

(3)  Biological  resources . 

(4)  Threatened  or  endangered  species 

(5)  Sensitive  biological  resources  or 
habitats. 

(6)  Archaeological  resources  . 

(7)  Social  and  economic  conditions  . 


(8)  Coastal  and  marine  uses 

(9)  Consistency  Certification 


(10)  Other  resources,  conditions,  and 
activities. 


Meteorology,  oceanography,  sediment  transport,  geology,  and  shallow  geological  or  manmade  haz¬ 
ards. 

Turbidity  and  total  suspended  solids  from  construction. 

Benthic  communities,  marine  mammals,  sea  turtles,  coastal  and  marine  birds,  fish  and  shellfish,  plank¬ 
ton,  sea  grasses,  and  other  plant  life. 

As  required  by  the  ESA  (16  U.S.C.  1531ef  seq.). 

Essential  fish  habitat,  refuges,  preserves,  special  management  areas  identified  in  coastal  management 
programs,  sanctuaries,  rookeries,  hard  bottom  habitat,  chemosynthetic  communities,  and  calving 
grounds;  barrier  islands,  beaches,  dunes,  and  wetlands 
As  required  by  NHPA  (16  U.S.C.  470  et  seq.),  as  amended. 

Employment,  existing  offshore  and  coastal  infrastructure  (including  major  sources  of  supplies,  services, 
energy,  and  water),  land  use,  subsistence  resources  and  harvest  practices,  recreation,  recreational 
and  commercial  fishing  (including  typical  fishing  seasons,  location,  and  type),  minority  and  lower  in¬ 
come  groups,  coastal  zone  management  programs,  and  viewshed. 

Military  activities,  vessel  traffic,  and  energy  and  nonenergy  mineral  exploration  or  development. 

If  required  by  CZMA,  as  appropriate; 

(A)  15  CFR  part  930,  subpart  D,  if  the  GAP  is  submitted  prior  to  lease  or  grant  issuance; 

(B)  15  CFR  part  930,  subpart  E,  if  the  GAP  is  submitted  after  lease  or  grant  issuance. 

As  required  by  BOEM. 


■  24.  Revise  §  585.847  to  read  as  §585.647  How  will  my  GAP  be  processed 

follows:  Federal  consistency  under  the  Coastal 

Zone  Management  Act? 

Your  GAB  will  he  ])roc:essed  based  on 
whether  it  is  submitted  hefori;  or  after 
your  lease  or  grant  is  issued: 
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If  your  GAP  is  submitted  .  .  . 

Your  GAP  will  be  handled  as  follows: 

(a)  Before  lease  or  grant  issuance . 

(b)  After  lease  or  grant  issuance  . 

You  will  furnish  a  copy  of  your  GAP,  consistency  certification,  and  necessary  data  and  information 
pursuant  to  15  CFR  part  930,  subpart  D,  to  the  State’s  CZM  agency  and  BOEM  at  the  same  time. 

You  will  submit  a  copy  of  your  GAP,  consistency  certification,  and  necessary  data  and  information 
pursuant  to  15  CFR  93,  subpart  E  to  BOEM.  BOEM  will  forward  to  the  State  CZMA  agency  one 
paper  copy  and  one  electronic  copy  of  your  GAP,  consistency  certification,  and  necessary  data  and 
information  required  under  15  CFR  part  930,  subpart  E,  after  BOEM  has  determined  that  all  infor¬ 
mation  requirements  for  the  GAP  are  met. 

■  25.  Revise  ^  585.902  paragra])h  (O  to 
read  as  follows: 

§  585.902  What  are  the  general 
requirements  for  decommissioning  facilities 
authorized  under  my  SAP,  COP,  or  GAP? 

***** 

(f)  Provide  IKIEM  with 
documentation  of  any  coordination 
efforts  you  liave  made  witli  tlie  State 
(^ZMA  agencies,  and  any  affected  States, 
local,  and  Tribal  govciinments. 

PART  590— APPEAL  PROCEDURES 

■  20.  The  authority  citation  for  part  590 
is  revi.sed  to  read  as  follows: 

Authority:  .5  l)..S.(;.  301  e/  sac].:  31  II.S.CI. 
!)7()1:  43  IKS.C.  1334. 

■  27.  Revise  590.4  ])aragra])h  (1))(1 )  to 
read  as  follows: 

§  590.4  How  do  I  file  an  appeal? 

***** 

(h)  *  *  * 

(1)  You  innst  ])ay  elecfronit:ally 
through  the  Fee.s  for  Sorvicas  ])age  on 
the  BOEM  Web  site  at  hUp:// 
wwiv. boom. gov.  and  you  must  include  a 
co])v  of  the  Pf/v.gov  confirmation  rer:eipt 
|)age  with  your  Notice  of  A})])eal. 
***** 

IKK  Doc.  KilocI  2-22-i;i;  «:4.'')  ain| 

BILLING  CODE  4310-MR-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  721 

[EPA-HQ-OPPT-201 2-0727;  FRL-9376-7] 
RIN  2070-AB27 

Proposed  Significant  New  Use  Rules 
on  Certain  Chemical  Substances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Pro])osed  rule. 

SUMMARY:  EPA  is  proposing  significant 
new  use  rules  (SNlJRs)  under  the  Toxic 
Substances  (iontrol  Act  (TSCA)  for  37 
chemical  substances  which  were  the 
subject  of  jiremanufacture  notices 
(PMNs).  Seventeen  of  these  chemical 
substances  are  subject  to  TSCA  .section 
5(e)  consent  orders  issued  by  EPA.  This 


ac:tion  would  re(|nire  persons  who 
intend  to  mannfactnre,  imjiort,  or 
process  any  of  these  37  chemical 
substances  for  an  activitv  that  is 
designated  as  a  .signific:ant  new  use  by 
this  pro})osed  rule  to  notify  EPA  at  least 
tK'  days  before  commencing  that 
activity.  The  nuinired  notification 
would  provide  EPA  with  the 
opportunity  to  evaluate  the  intended 
use  and,  if  necessary,  to  prohibit  or  limit 
that  activity  before  it  occurs. 

DATES:  Ciomments  must  he  received  on 
or  before  April  28,  2013. 

ADDRESSES:  Submit  your  comments, 
identified  hv  docket  identification  (ID) 
number  EPA-HQ-()PPT-2()1  2-0727,  by 
one  of  the  following  methods: 

•  Fodorol  oHulcnuiking  Portal:  http:// 
WWW. ragiilations.gov.  Follow  the  online 
instructions  for  submitting  comments. 

•  Mail:  Document  (iontrol  Office 
(7407M),  Office  of  Pollution  Prevention 
and  Toxics  (OPPT).  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.  NVV.,  Washington,  DO  20480-0001. 

•  Hand  Dalivarv:  OPPT  Document 
Control  Office  (DCO),  EPA  East  Bldg.. 
Rm.  ()428,  1201  Con.stitntion  Ave.,  N\V., 
Washington,  DC.  ATTN:  Docket  ID 
Numher  EPA-1  lQ-OPPT-201 2-0727. 

The  D(X)  is  o])en  from  8  a.m.  to  4  p.m., 
Monday  through  Th'iday.  excluding  legal 
holidays.  The  telephone  number  for  the 
D(X)  is  (202)  584-8930.  Such  deliveries 
are  only  accepted  during  the  DCO’s 
normal  hours  of  o]jeration.  and  sjjecial 
arrangements  should  hr;  made  for 
deliveries  of  boxed  information. 

In.strnctions:  Dircict  vonr  comments  to 
docket  ID  number  EPA-HQ-OPPT- 
201 2-0727.  EPA’s  policy  is  that  all 
comments  received  will  he  iiu:lnded  in 
the  docket  without  change  and  may  be 
made  available  oidine  at  http:// 
www.ragidations.gov,  including  any 
])ersonal  information  ])rovided.  imhj.ss 
the  comment  includes  information 
claimed  to  he  (Confidential  Business 
Information  (CBl)  or  other  iidbrmation 
whose  disclo.snre  is  re.stricted  by  statute. 
Do  not  submit  iidbrmation  that  yon 
consider  to  be  OBI  or  otherwise 
])rotected  through  regulations.gov  or 
email.  The  regnlations.gov  Web  site  is 
an  “anonymous  access”  .system,  which 
means  EPA  will  not  know  your  identity 
or  contact  information  unless  you 


provide  it  in  the  bodv  of  your  comment. 

If  yon  send  an  email  comment  directly 
to  EPA  without  going  through 
regulations.gov,  your  email  address  will 
be  antomatlcally  captured  and  included 
as  |)art  of  the  comment  that  is  placed  in 
the  docket  and  made  available  on  the 
Internet.  If  you  submit  an  electronic 
comment.  EPA  recommends  that  yon 
include  your  name  and  other  contact 
information  in  the  bodv  of  vonr 
comment  and  with  any  disk  or  CD-ROM 
you  submit.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  he  able  to  consider  your 
comment.  Electronic  files  should  avoid 
the  use  of  sj)ecial  characters,  any  form 
of  encryption,  and  be  free  of  anv  defects 
or  viruses. 

Dockat:  All  documents  in  the  docket 
are  listed  in  the  docket  index  available 
at  http://www.ragidations.gov.  Although 
li.sted  in  the  index,  some  information  is 
not  publicly  available,  e.g.,  CiBl  or  other 
information  whose  disclosure  is 
restricted  by  statute.  Certain  other 
material,  such  as  copvrighted  material, 
will  be  iinblicly  available  only  in  hard 
cojiy.  Publicly  available  docket 
materials  are  available  electronically  at 
http://www.ragnlations.gov.  or,  if  only 
available  in  hard  copy,  at  the  OPPT 
Docket.  The  OPPT  Docket  is  located  in 
the  EPA  Docket  Center  (EPA/DC)  at  Rm. 
3334.  EPA  West  Bldg.,  1301 
Constitution  Ave.  NW.,  W^ashington. 

DC.  The  EPA/DC  Public  Reading  Room 
hours  of  operation  are  8:30  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  The  telephone  number  of 
the  EPA/D("  Public  Reading  Room  is 
(202)  588-1744,  and  the  teiephone 
numher  for  the  OPP'T  Docket  is  (202) 
588-0280.  Doi;ket  visitors  are  recpiired 
to  show  j)hotographic  identification, 
pass  through  a  metal  detector,  and  sign 
the  EPA  visitor  log.  All  visitor  bags  are 
proces.sed  through  an  X-ray  machine 
and  subject  to  search.  Visitors  will  he 
provided  an  El’A/DC  badge  that  must  he 
visible  at  all  limes  in  the  building  and 
returned  n])on  departure. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
tachnicai  information  contact:  Kenneth 
Mo.ss,  Chemical  Control  Division 
(7405M).  Office  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection 
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Ag(Mu:y,  1200  I’ennsylvania  Avo.  N\Y., 
Wa.shingtoii,  1X1  204(i()-()()()l :  tidciphoiu; 
numlH;r;  (202)  .504-0232:  (Miiail  addres.s: 
moss. k(!nn(itli@(U)(i. gov. 

I'ov gimoi'ol  injorniation  contact:  'riu; 
TSdA-Hollim!.  ABVl-Coodwill,  422 
.Soiitli  (Hinton  Ave..  RochosltM',  NY 
14020:  toleplione  iuiml)(!r:  (202)  554- 
1404:  email  address:  7’.S’C/\- 
llotUm^cpa.gov. 

SUPPLEMENTARY  INFORMATION: 

1.  (ieneral  Information 

A.  Docs  this  action  apply  to  me? 

You  may  be  potentiallv  aflectcul  l)v 
lliis  action  if  you  manulacture.  import, 
process,  or  u.se  tlie  cliemical  substances 
in  tliis  ])roposed  rule.  The  following  li.st 
of  North  American  Cla.ssification 
System  (NAICS)  codes  is  not  intended 
to  be  exhaustive,  but  rather  ])rovide.s  a 
guide  to  help  njadins  determine  whether 
this  document  applies  to  tlunn. 
l^)tentially  alfect(!d  entities  may 
includic 

•  Manufacturers,  importers,  or 
proccissors  of  one  or  more  suhj(!ct 
chemical  substances  (NAKiS  codes  325 
and  324 1 1 0).  e.g.,  chemical 
manufacturing  and  pcitrohunn  ndineries. 

This  action  may  also  affect  certain 
entities  through  pre-existing  import 
c(!rtilication  and  (ixport  notification 
rul(!S  und(!r 'I’.SfiA.  (’.luanical  importers 
are  suhj(!ct  to  the  T.Sf^A  s(!ction  13  (15 
IJ.S.fi.  2(i12)  imj)ort  certification 
re{|uir(!ments  promulgatiid  at  It)  (If  R 
12.118  through  12.127:  see  also  It)  CFR 
127.28.  (Ihemical  importers  must  certify 
that  the  shipment  of  the  ciumiical 
substance  complies  with  all  applicable 
rules  and  orders  under  T,S(',A.  Im|)ort(!rs 
of  chemicals  subject  to  a  final  SNIJR 
must  certify  their  com])liance  with  the 
SNTIR  reciuinmients.  Tlu;  EPA  policy  in 
support  of  im|Jort  certification  aj)pears 
at  40  CFR  part  707.  suhijart  B.  In 
addition,  anv  pcirsons  who  export  or 
intend  to  export  a  chemical  substance 
that  is  the  subject  of  a  proposcul  or  final 
SNIIR  are  subject  to  the  ex])ort 
notification  provisions  of  TSCA  section 
12(h)  (15  D.S.C.  2011(h))  (.see  ^  721 .20) 
and  must  comply  with  the  export 
notification  retpiireimmts  in  40  CFR  part 
707,  suhj)art  13. 

B.  What  should  I  consider  as  I  prepare 
my  comments  for  EPA? 

1.  Snhndtting  (dll.  13o  not  submit  this 
information  to  EPA  through 
regulations.gov  or  email.  Clearly  mark 
the  part  or  all  of  the  information  that 
you  claim  to  !)(•  CBl.  For  CBI 
iniormation  in  a  disk  or  CD-ROM  that 
you  mail  to  EPA,  mark  tlu;  outside  of  the 
disk  or  CD-ROM  as  CBl  and  then 
identify  electronically  within  the  disk  or 


CD-ROM  the  specific  information  that 
is  claimed  as  CBl.  In  addition  to  one 
complete  version  of  tlu;  comment  that 
includes  information  claimed  as  CBl,  a 
CO]))'  of  th(!  comment  that  do(!s  not 
contain  the  information  claimed  as  CBl 
must  h(!  suhmittiul  for  inclusion  in  the 
public  docket.  Information  so  markcul 
will  not  he  di.sclosed  ext:ept  in 
acc;ordance  with  procedures  set  forth  in 
40  CFR  ])art  2. 

2.  Tips  for  prefniring  yonr  comments. 
When  submitting  comments,  rememher 
to: 

i.  Identify  the  document  by  docket  ID 
nnmher  and  other  identifying 
information  (subject  heading.  Federal 
Register  date  and  page  number). 

ii.  Follow  dinictions.  The  Agtaicy  may 
ask  you  to  resjjond  to  specific  (|uestions 
or  organize  comments  by  refenmeing  a 
Code  of  Federal  R(!gulations  (CFR)  ])art 
or  .section  numh(;r. 

iii.  Ex])lain  why  you  agree  or  disagreuv. 
sugge.st  alternatives  and  substitute 
language  for  your  nupiestcul  changes. 

iv.  Descrih(!  any  assumi)tions  and 
provide;  any  technical  information  and/ 
or  data  that  you  ii.sed. 

V.  If  you  i;stimat(;  pot(;ntial  costs  or 
burdens,  (;xi)lain  how  you  arrived  at 
your  (;stimat(;  in  suffici(;nt  eletail  to 
allow  (dr  it  to  he  re])roduced. 

vi.  Provide  specific  examples  to 
illustrate;  yeeur  e:e)ne:e;rns  anel  sugge;st 
;ille;rnative;s. 

vii.  Explain  yeeur  vie;ws  <is  e;le;iirly  iis 
|)e)ssihle;,  ave)ieling  the;  use;  e)f  ])re)fanilv 
e)r  |)e;rse)nal  thre;:ils. 

viii.  Miike  sure;  te;  submit  ve)ur 
e;e)mments  by  the  e;e)mnu;nt  ])e;rie)el 
eleaelline  iele;ntifie;el. 

II.  Background 

A.  Wind  action  is  the  agency  taking? 

The.se  pre)pe)se;el  SNURs  we)uld,  when 
finalize;el,  re;ejuire  perseens  te)  ne)tify  EPA 
at  least  1)0  elays  he;fe)re  e;e)mmencing  the; 
manufacture,  iinpent,  e)r  pre)C(;ssing  e)f 
the;  s])e;e;ifie:  e;he;mie:al  suh.stane;es 
iele;ntifie;el  in  the  PMNs  for  any  aeitivity 
ele;.signate;el  by  these;  SNURs  as  a 
signifie:ant  new  use.  Re;e:eipt  e)f  sue:h 
notices  eillows  EPA  te)  asse;ss  risks  thiit 
may  he;  pre;se;nte;el  by  the;  inteneleel  use;s 
:mel,  if  i)])])re)priate,  te)  re;gulcite;  the; 
])re)])e)seel  use  he;fe)re;  it  e)e:e:urs. 

Aeleiitieenal  nitieenale  anel  hae:kgre)unel  te) 
these;  rides  are;  meere;  fullv  se;t  e)ut  in  the; 
])re;amhle;  te)  EPA’s  first  elire;e:t  finiil 
SNllR  ])uhlishe;el  in  the;  Federal  Register 
e)f  April  24,  l‘)‘)()  (55  FR  1737{)).  Ce)nsult 
that  ])re;imihle;  leer  further  inieeriniitieen  e)n 
the;  e)hje;e:tive;s,  ratieenale,  anel  pre)e:e;elure;s 
fe)r  SNURs  anel  e)n  the  heisis  fe)r 
signifie:ant  new  use  ele;signatie)ns, 
inclueling  ])re)visie)ns  feer  eleve;le)])ing  test 
elata. 


II.  What  is  the  Agency's  authority  for 
taking  this  action? 

Se;e;tie)n  5(a)(2)  e)f 'I’SCA  (15  U..S.C. 
2()()4(ii)(2))  iuitheerizes  EPA  te)  ele;te;rmine; 
that  a  use;  e)f  a  e:he;mie:iil  suhstane:e;  is  a 
"signifieiant  new  u.se;.”  EPA  must  make; 
this  ele;te;rminatie)n  by  rule;  afte;r 
e:e)nsiele;ring  all  re;le;vant  lae;te)rs, 
ine;lueling  the;  fe)ur  hulle;te;el  I’.SCA 
se;e:tie)n  5(a)(2)  fae:te)rs  listeel  in  Unit  III. 
()ne:e;  EPA  ele;te;rmine;s  that  <i  use;  e)f  ei 
e:he;mie:;il  suhstane:e;  is  ii  signifie:imt  ne;w 
use;,  T.SCA  se;e:tie)n  5(a)(1)(B)  anel  41)  Ck’R 
j)art  721  re;eiuire;  pe;r.se)ns  te)  submit  a 
signifie:<mt  ne;w  use  ne)tie:e;  (SNUN)  te) 
EPA  iit  le;ast  t)()  elays  he;fe)re;  they 
manufacture,  impe)rt.  e)r  pre)e:e;.ss  the 
e;he;mie;al  suhstaiu:e  feer  that  use.  Persons 
wIk)  must  re;])e)rt  are  ele;.se:rihe;el  iu 
t?  721.5. 

C.  Applicability  of  (General  Provisions 

Ce;ne;ral  preevisions  for  SNURs  a])])e;;ir 
in  40  CFR  part  721,  suhpart  A.  The;se; 
pre)visie)ns  ele;se;rihe  pe;rse)ns  suhje;e:t  te) 
the;  rule,  re;ce)relke;e;ping  re;eiuireme;nts, 
e;xe;mptie)ns  te)  re;])e)rting  re;epiire;me;nts, 
iinel  <i])plie;ahilitv  e)f  the;  rule;  te)  uses 
e)e:e:urring  he;fe)re;  the  e;ffe;e:tive;  ehite  e)f  the; 
filled  rule;.  Pre)visie)ns  re;lating  te)  u.ser 
fe;e;s  ;i])])e;ar  at  40  CFR  p<irl  700. 

Ae:e:e)reling  te)  ^  721. l(e:),  pe;r.se)ns 
.suhje;e;t  te)  the;se;  SNURs  must  e:e)mply 
with  the;  same;  SNUN  re;(]uire;me;nt.s  anel 
EPA  re;gulate)rv  ])re)e;e;elure;.s  ;i.s  submitters 
e)f  PMNs  unele;r  TSCA  .se;e:tie)n  5(ci)(l  )(A). 
In  partie:ular,  the.se;  re;e]uire;me;nt.s 
ine  luele;  the  inleermatieen  suhinissie)!! 
re;e|uirement.s  e)f  TSCA  se;e:tie)n  5(h)  anel 
5(ei)(l).  the;  e;xe;mptie)n.s  authe)rize;el  by 
TSCA  .se;e:tie)n  5(h)(1),  (h)(2),  (h)(3).  anel 
(h)(5).  anel  the;  re;gulatie)ns  at  40  CFR 
j)cirt  720.  ()ne:e  EI’A  re;e:eive;.s  ei  SNUN. 
EPA  may  take;  ri;gulate)rv  action  unde;r 
TSCA  se;e:tie)n  5(e),  5(f),  0,  or  7  te)  e:e)ntre)l 
the;  iie:tivities  for  which  it  has  re;e;eived 
the;  SNUN.  If  EPA  eloes  ne)t  take  ae;tion, 
EPA  is  re;e|uireel  under  TSCA  .see:tie)n 
5(g)  to  e;xplain  in  the;  Federal  Regi.sler 
its  re;a.se)n.s  fe)r  ne)t  taking  ae;tie)n. 

III.  Significant  New  Use  Determination 

See;tie)n  5(a)(2)  e)f  TSCA  st.ites  that 
EPA’s  ele;te;rminatie)n  thiit  a  u.se;  of  ii 
e;hemie;al  suhstiineie  is  a  signifieiiint  new 
u.se;  must  he;  nuiele  after  e:e)n.siele;ratie)n  e)f 
all  re;le;vant  fiie:te)r.s,  ine:lueling: 

•  The;  j)re)je;e:te;el  ve)lume;  e)f 
manufae:turing  anel  pre)e:e;s.sing  e)f  a 
e:he;mie:al  siihstiineie. 

•  The;  extent  te)  whie;h  a  u.se;  e:himge;.s 
the;  type;  e)r  fen  in  e)f  expeesure  e)f  human 
he;ings  e)r  the;  e;nvire)nme;nt  te)  a  e:he;mie;al 
suhstane:e;. 

•  The  extent  to  whie:h  a  u.se;  ine:re;a.se.s 
the;  niiignituele;  anel  eluration  of  ex])e).sure; 
e)f  human  he;ings  or  the;  envireenmeint  to 
a  eihemical  suhstance. 
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•  Tlu;  roHS()iH.I)ly  anticipafod  inannor 
and  niothodsorniamifactiirino, 
laocassiiig,  distriljiition  in  coninnirco, 
and  disposal  of  a  olioniioal  snhstanco 

In  addition  to  tlioso  laotors 
omiinoratod  in  TSCA  soot  ion  r)(a)(2),  tho 
•s  ainto  anthorizod  Jd’A  to  considor  anv  ' 
otlicr  rolovant  factors. 

To  dotoriniiu!  what  would  constitnto  a 
significant  now  n.so  for  tlio  \\7  clioniical 
snlistancos  tliat  arc  tlio  snhjoct  oftho.si* 
proposed  SNlJRs,  Id’A  considorod 
rnlovant  information  ahoni  the  toxicity 
of  Iho  choniical  .siihstancos.  likolv 
luinan  oxposnros  and  onvironinontal 
roloasos  associated  with  po.ssihle  ii.ses. 
taking  into  consideration  the  four 
adleted  TSCA  section  5(a)(2)  factors 
listed  in  this  unit. 


Rulf ‘  P'  «Posed 

EPA  is  projmsing  to  estahlisli 
significant  new  use  and  recordkeeoin<> 
n^qoinmients  for  57  clieinical  siihstances 
in  40  CI-R  ])art  721.  snbjiart  E.  In  this 
nnit.  E1V\  jirovides  tlie  following 
information  for  each  chemical 
snhstaiu.e: 

•  PMN  ninnher. 

•  CJieinical  name  (generic  name,  if 
the  .s-pec.ific  name  is  claimed  as  CBf). 

•  Chemical  Abstracts  Service  ((,’AS) 
ninnher  (if  a.ssigned  for  non-confidenfial 
eliemical  identities). 

•  basis  for  the  TSCA  .section  5(e) 

non-, section 
ENUR  (i.o 

SNURs  without  TSCiA  .section  5(e) 
consent  orders). 

•  Tests  recommended  by  El^A  to 
piovide  sufficient  information  to 
evaluate  the  chemical  substance  (.see 
Unit  yill.  hir  more  information). 

•  Cd'R  citation  a.ssigned  in  the 
nignlatory  text  .section  of  this  in  ojKised 

Ibis  jirojKised  rule  includes  14  I’MN 
substances  whose  rejKirted  chemical 
names  include  the  term  “carbon 
nanotiihe”  or  “carbon  nanofihers  “ 

Becau.se  of  a  lack  of  established  ' 

•rev- nanotiihes,  the  I 
I  S(,A  Inventory  names  for  carbon  , 

nanotiihes  are  cnrrentlv  in  generic  form  , 

o.g.,  carbon  nanotiihe  (CNT).  nuilfi-  '  j 

walled  carbon  nanotiihe  (MWCNT).  . 

donhle-walled  carbon  nanotiihe  , 

(DVVCNT),  or  single-walled  carbon  , 

nanotiihe  (SVVCNT).  E’PA  ii.ses  the  r 

sjiecific  .structural  characteristics  i, 

provided  by  the  PMN  siihmitter  to  more  „ 
spei.ifically  characterize  the  TSCA 
Inyentory  listing  for  an  individual  CN'P 
All  siihmitters  of  new  chemical  notices'  s, 
toi  (.N I  s  have  claimed  those  sjKicific  ri 

strnctnral  characteristics  as  CI31.  EPA  is  ii 
inihlishmg  the  generic  chemical  name  T 

along  with  the  PMN  ninnher  to  identify  ri; 


lor  tliiit  ;i  distinct  chemical  suhstance  was 
Ihesnhiect  of  the  PMN  without 
revealing  the  confidential  chemical 
HhmtityofthePMNsiih.stance. 
he  claims  preclude  a  more 

1C  clailed  description  of  the  identitv  of 

\  »lie.se  (.NTs.  B  ail  intended 

importer,  or  proces.sor  of 
- '  (.Nls  IS  unsure  of  whether  its  CNTs  are 
siihject  to  this  propo.sed  SNIJR  or  anv 
1  other  SNIIR,  the  company  can  either 
contact  EPA  or  obtain  a  written 
■'  |lctermination  from  EPA  pursuant  to  the 
oomi  tide  jirocediires  at  §721.11.  EfV\  is 
using  the  specific  .structural 

uliaracteristics  for  all  CNTs  submitted  as 
new  chemical  siihstances  under  TS('A 
to  he]])  develop  standard  nomenclatiire 
tor  placing  the.se  chemical  substances  ' 
.jj  on  the  I SCA  Inventorv.  EPA  has 
conijiiled  a  generic  li.s't  of  those 
structural  characteri.stics  entitled 
“Material  Characterization  of  Carbon 
Nanotiihes  for  Molecular  Identitv  (Ml) 
iJetermination  K-  Nomenclature.”  A 
copy  of  this  list  is  available  in  the 
(  oi.ket  for  these  jiroposed  SNURs  under 
(locket  ID  ninnher  EPA-HQ-OPPT- 

2012-0727.  If  Ef’A  develops  a  more 
specific  oeneric  chemical  name  for  the.se 
niatenals.  that  name  will  he  made 
jmhiicly  availahle. 

The  regulatory  text  .section  of  this 
propo.sed  rule  .specifies  the  activities 
oesignated  as  significant  new  ii.ses. 

(.erlain  new  n.ses,  including  exceeding 
production  volume  limits  (i.e.,  limits  on 
iiianiifactnre  and  importation  vohnne) 
and  other  n.ses  designated  in  this 
proposed  ride,  may  lie  claimed  as  CBf. 

I  Ins  projiosed  rule  includes  17  PMN 
substances  for  which  EPA  determined 
pursuant  to  TSCA  section  5(e),  that 
um.ontrolled  maniifactnre,  import, 
Iirocessing,  distrihntion  in  commerce, 
use,  and  dispo.sal  may  present  an 
unreasonable  risk  of  injury  to  human 
lealth  or  the  environment.  Accordingly.  ' 
tliese  substances  are  subject  to  “risk-  ' 
ba.sed  con.sent  orders  under  TSCA  • 

S(x:tion  5(e)(l)(A)(ii)(I).  Tho.se  con.sent  < 

orders  re(|nire  protective  measures  to  ' 
limit  exposures  or  otherwi.se  mitioate  ' 

the  jiotential  unreasonable  risk.  The  so-  ? 

oiIIm  ENURs”  on  the.se  ( 

MN  .substances  are  pro|)o.sed  jmrsnant 
to  §  721.1()(),  and  are  ba.sed  on  and  H 

consi.stent  with  the  provisions  in  the  s 

r f"  1  CKH  iun  ii 

.1(e)  SNURs  de.signate  as  a  “significant  u 

new  use”  the  ah.sence  of  the  protective  tl 

measures  riujiiired  in  the  correspondiim  n 
con.sent  orders.  ^  .„ 

\Vhere  EPA  determined  that  the  PMN  ol 
substance  may  present  an  unreasonable  ni 
ri.sk  of  iniiiry  to  hnman  health  via  cl 

mhidat ion  exposure,  the  iinderlving  th 

SC,A  section  5(e)  con.sent  order  iisiiallv  lu 

reijiiires,  among  other  things,  that  ‘  id 


potentially  expo.sed  emjilovees  wear 
•specified  respirators  imle.ss  actual 
measurements  of  the  workplace  air 

■i>  o  concentrations  of 

■  the  1  MN  substance  are  below  a  New 
(-hemical  Exjiosnre  Limit  (NCEL)  that  is 
oslablished  by  EPA  to  provide  adeiniate 
pio  (icfion  to  human  health.  In  addition 
to  the  actual  NCEL  concentration,  the 
ccunprehensive  NCELs  provisions  in  ' 

1  M.A  .section  5(e)  con.sent  orders 
lie  '"‘xlulud  after  Cccuiiational 

i.s  Health  Administration 

aSMA)  Permissihle  Exposure  Imnits 
as  P'ovisions.  include  reijiiirements 

addressing  jierformance  criteria  for 
.sampling  and  analytical  methods, 
periodic  monitoring,  respiratory 
lU'otection.  and  recordkeejiing. 

However,  no  conijiarable  NCEI. 
provisions  currently  exist  in  40  CER 
jiart  721.  siibpart  B.  for  SNURs. 
Therefore,  for  these  cases,  the 
individual  SNURs  in  40  CER  pert  721. 
subjiart  E,  will  normallv  state  that 
r  fiursons  subject  to  the  SNUR  who  wish 
t()  pursue  NCELs  as  an  alternative  to  the 
§721.0:i  resjiirator  reiinirements  may 
e  reijiiest  to  do  so  under  §  721. .50.  EPA 
expects  that  persons  whose  §  721  50 
nuin^tsto  use  the  NCEl.s  approach  for 
SNURs  are  approved  by  EPA  will  be 
reipiired  to  comply  with  NCELs 
firovisions  that  are  conijiarable  to  those 
contained  in  the  corresponding  T.SCA 
•suction  5(e)  consent  order  for  the  .same 
ctiemical  substance. 

This  ])ropo.sed  rule  akso  includes 
SNURs  on  20  PMN  siib.stances  that  are 
not  subject  to  con.sent  orders  under 
1  S(,A  section  5(e).  In  these  cases,  for  a 
variety  of  reasons.  EPA  did  not  find  that 
tlie  ii.se  scenario  described  in  the  PMN 
triggered  the  determinations  .set  forth 
under  TSCA  section  5(e).  However  Ef^A 
(  oes  believe  that  certain  changes  from 
tJie  use  scenario  described  in  the  PMN 
(.ould  result  in  increa.sed  exposures 
thereby  constituting  a  “significant  new 

cMi’iu  “uon-section  5(e) 

SNURs  are  jiromiilgated  ]nir.suant  to 
§  721.170.  EPA  has  determined  that 
every  activitv  designated  as  a 

»»n-suction 

.i((.)  SNURs  issued  under  §  721.170 
.satisfies  the  two  reijuiremenls  .stipulated 
111  §  721.170(c)(2).  i.e.,  these  significant 
new  u.se  activities,  “(i)  are  different  from 
tho.se  de.scnbed  in  the  prenianufactnre 

notice  for  the  .snh.stance.  including  anv 

amendments,  deletions,  and  additions 
of  activities  to  the  premanufacture 
notice,  and  (ii)  may  be  accompanied  by 
(jhanges  in  exposure  or  release  levels 
tliat  are  .significant  in  relation  to  the 
health  or  environmental  concerns 
identified"  for  the  PMN  substance. 
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1*MN  Numljer  lM)0-835 

('Auuuicdl  iKinw:  .Sul)slitule(l 
picolinato  (goiujric). 

(!AS  (laiiiHul  as  coniidential. 

Basis  for  act  ion:  Thv.  I’MN  stales  that 
the  sul)stan(:(!  will  Ih;  usiai  as  an 
int(M'ine(liat(!  in  tlie  inannfactnn;  oi 
agricultural  chemicals.  I3a.s(;(l  on 
(H:ological  .structun;  activity  relationshij) 
(KcckSAR)  anaivsis  of  test  data  on 
analogous  est(;rs.  l^iPA  pnulicts  toxicitv 
to  acpiatic  organisms  mav  occur  at 
concimtrations  that  (ixccied  00  ])arts  per 
billion  (pph)  of  the  PMN  substance  in 
surface  waters.  As  described  iu  tlu; 

PMN.  reiea.s(!s  to  surface  water  are  not 
ex|)ected.  Thendore.  KPA  has  not 
determined  that  the  proi)o.sed 
manufacturing.  proc(;s.sing.  or  u.se  of  the 
substance  may  jjresent  an  unreasonable 
ri.sk.  KI’A  has  determinetl.  however,  that 
any  use  of  the  substance  resulting  in 
surface  water  concentrations  exceeding 
00  pph  may  cause  significant  adverse 
environmental  effects.  Ha.sed  on  this 
information,  the  I’MN  substance  meeds 
till!  concern  criteria  at 
S721.170(h)(4)(ii). 

Bccomincndcd  testing:  l-d’A  has 
determined  that  the  results  of  a  fish 
acute  toxicitv  test,  freshwater  and 
marine  (Ol’l’T.S  Test  (hudeline 
830.107.3):  an  aipiatic  invertebrate  acute 
toxicity  lest,  frivshwater  da])hnids 
(Ol’I’  l’.S  Test  (luidelini!  830.1010);  and 
an  algal  toxicity  test  (Office  of  Ohemical 
.Safetv  and  I’ollution  I’riivention 
(OO.SI’P)  Test  (hudeline  830.4300) 
would  help  characterize  the 
environmental  effects  of  the  I’MN 
substance. 

CI  B  citation:  40  C’.FR  721.10037. 

I’MN  Number  l’-02-l(i7 

Chemical  mane:  Lithium  metal 
jihosphate  (generic). 

CAS  mnnher:  Claimed  as  confidential. 

Basis  for  action:  The.  I’MN  states  that 
the  generic  (non-confidentiai)  use  of  the 
substance  will  he  as  an  electrode 
material.  Based  on  FcoSAR  analysis  of 
te.st  data  on  analogous  inorganic 
phosphates.  Ll’A  predicts  toxicity  to 
aipiatic  oi-ganisms  mav  occur  at 
concentrations  that  exceed  1  jiph  of  the 
I’MN  substance  in  surface  waters.  As 
described  in  the  I’MN.  releases  to  water 
are  not  expected  to  exceed  1  |)ph. 
Therefore.  FI’A  has  not  determined  that 
the  proposed  manufacturing, 
processing,  or  u.se  of  the  substance 
presents  an  unreasonable  risk.  El’A  has 
determined,  however,  that  any  use  of 
the  substance  resulting  in  surface  water 
concentrations  exceeding  1  jiph  may 
cau.se  significant  adverse  environmental 
effects.  Based  on  this  information,  the 
I’MN  suh.stance  meets  the  concern 
c.riteria  at  §  721 .1 7()(h)(4)(ii). 


Beconnnended  testing:  FI’A  has 
determined  that  the  results  of  a  fish 
acute  toxicity  te.st.  freshwater  and 
marine  (Ol’l’  T.S  Test  (hiideline 
830.1073);  an  aquatic  invertebrate  acute 
toxicity  test,  freshwater  da|)hnids 
(Ol’l’  T.S  Te.st  (hiideline  830.1010);  and 
an  algal  toxicity  lest  ((X’.Sl’l’  Test 
(luideline  830.4300)  would  help 
characterize  the  environmental  effects  of 
the  I’MN  snhstance. 

CBB  citation:  40  CFR  721.10038. 

I’MN  Number  l’-()2-(i(i8 

Chemical  name:  Siloxanes  and 
.Silicones.  di-Me.  polymers  with  I’h 
siksesquioxanes,  hydrolyzed,  reaction 
products  with  2-||3-(trimethoxysilyl) 
propoxylmethylloxiraue. 

CAS  mnnher:  478823-10-8. 

Basis  for  action:  The  I’MN  suh.stance 
will  he  u.sed  as  a  hinder  for  silicone 
coatings.  Ba.sed  on  structure  activity 
relationship  (.SAR)  analysis  of  lest  data 
on  analogous  epoxides  and 
alkoxysilanes.  FI’A  identified  concerns 
for  mutagenicity,  oncogenicity. 
re|)roducliye  toxicity.  deyelo])mentai 
toxicity,  lung  toxicity,  and  sensitization 
from  dermal  and  inhalation  ex])o.sures 
to  the  I’MN  suh.stance.  For  the  use 
de.scrihed  in  the  I’MN.  significant 
occupational  dermal  and  inhalation 
exposures  are  not  expected  due  to  the 
use  of  impervious  gloves  and  a  National 
Institute  for  Occupational  .Safety  and 
Health  (NIOSI  I)-certified  respirator  with 
an  assigned  protection  factor  (Al’F)  of  at 
least  10.  and  consumer  exposures  are 
not  ex])ected  as  the  snhstance  is  not 
used  in  consumer  jiroducts.  Therefore. 
FI’A  has  not  determined  that 
manufacturing.  ])roi:e.ssing.  and  use  of 
the  suh.stance  may  |)re,sent  an 
unreasonable  risk.  El’A  has  determined, 
however,  that  use  of  the  substance 
without  imjiervious  gloves  where  there 
is  a  potential  for  dermal  ex])osure;  any 
use  of  the  substance  without  a  NIO.SH- 
certified  resjhrator  with  an  Al’F  of  at 
least  10;  or  any  use  of  the  substance  in 
consumer  jiroducls  may  residt  in 
serious  health  effects.  Based  on  this 
information,  the  I’MN  substance  meets 
the  conc.ern  criteria  at  §  721.170 
(l))(1)(i)((;)  and(h)(3)(ii). 

Beconnnended  testing:  FI’A  has 
determined  that  the  results  of  a  00-day 
inhalation  toxicity  te.st  (Ol’B  I’.S  Test 
(hiideline  870.3403).  with  attention  to 
the  ])athology  of  the  reproductiye 
organs,  and  a  carcinogenicity  test 
(Ol’l’T.S  Te.st  (hiideline  870.4200)  would 
help  to  characterize  the  human  health 
effects  of  the  I’MN  suh.stance. 

CFB  citation:  40  CFR  721 .10030. 


I’MN  Number  I’-03-133 

Chemical  name:  1 ,2- 
(lyclohexanedicarhoxylic  acid.  1-(2- 
ethylhexyl)  2-(2-methylpropyl)  ester. 

CAS  mnnher:  2320.38-20-3. 

Basis  for  action:  I  he  I’MN  slates  that 
the  generic  (non-confidential)  u.se  of  the 
suh.stance  will  he  as  a  compressor 
lubricant.  Ba.sed  on  Fco.SAR  analysis  of 
test  data  on  analogous  esters.  FI’A 
])redicls  toxicity  to  aquatic  organisms 
may  occur  at  concentrations  that  exceed 
1  pph  of  the  I’MN  substance  in  surface 
waters.  As  described  in  the  I’MN.  the 
snhstance  is  not  relea.sed  to  surface 
waters.  Therefore.  Ih’A  has  not 
determined  that  the  ])roposed 
manufacturing,  jirocessing,  or  u.se  of  the 
substance  may  iiresenl  an  unrea.sonahle 
risk.  El’A  has  determined,  howeyer,  that 
any  u.se  of  the  substance  resulting  in 
surface  water  concentrations  exceeding 
1  pph  may  cause  significant  adyerse 
enyirimmental  effects.  There  are  two 
other  chemical  substances  identified  in 
the  I’MN  that  are  already  on  the  T.SdA 
Inyentory.  The  .SNDR  does  not  a])]dy  to 
those  chemical  substances.  Based  on 
this  information,  the  I’MN  suh.stance 
meets  the  concern  criteria  at 
5?721.17()(l))(4)(ii). 

Ih'commended  testing:  FI’A  has 
determined  that  the  riisults  of  a  fish 
early-life  stage  toxicity  test  (Ol’l’TS  Te.st 
(hiideline  83().14()()):  a  ihqihnid  chronic 
toxicity  te.st  (Ol’l’TS  Test  (hiideline 
830.1 300);  and  an  algal  toxicity  test 
((KhSl’l’  Test  (hiideline  830.4300)  would 
help  to  characterize  the  enyironmental 
effects  of  the  I’MN  substance. 

CFB  citation:  40  CFR  721.10040. 

PMN  Number  P-()3-255 

Chemical  name:  Phenol  and 
yinyltoluene  ha.sed  hydrocarhon  resin 
(generic). 

CAS  number:  Claimed  as  confidential. 

Basis  for  action:  The  I’MN  stales  that 
the  generic  (non-confidential)  u.se  of  the 
substance  will  he  as  a  diluent  for 
coatings.  Based  on  FcoSAR  analysis  of 
te.st  data  on  analogous  neutral  organics, 
FI’A  predicts  toxicity  to  aquatic 
organisms  may  occur  at  concentrations 
that  exceed  1  ])pl)  of  the  I’MN  snhstance 
in  surface  waters.  As  de.scrihed  in  the 
I’MN,  releases  to  water  are  not  ex])ected. 
Therefore.  FI’A  has  not  determined  that 
the  pro])osed  manufacturing, 
processing,  or  u.se  of  the  substance  may 
pre.sent  an  unrea.sonahle  risk.  FI’A  has 
determined,  howeyer.  that  any  u.se  of 
the  substance  resulting  in  surface  water 
concentrations  exceeding  1  pj)h  may 
cause  significant  adverse  enyironmental 
effects.  Based  on  this  information,  the 
I’MN  substance  meets  the  concern 
criteria  at  ^  721 .1 7()(h)(4)(ii). 
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UtmunmemUid  testing:  EPA  has 
(l(!t(M  inin(Hl  tliat  tho  njsults  of  a  fish 
(iarly-lifc  stage  toxicity  t(!st  (OPi^'l’S  Tost 
(hiidolino  «5().  1400):  (laphnid  chroniV 
toxicity  tost  (C)PPTS  Tost  (hiidolino 
0r>0. 1400);  and  an  algal  toxicity  tost 
((K:SPP  Tost  (hiidolino  OfjO.hrhlO)  woiilc 
holj)  to  charactorizo  tho  onvironinontal 
oiloctsofthoPMNsiihstanco. 

EV'Vf  citation:  4{)  CVR  721.10041. 

PMN  Numljors  P-();i-702  and  P-0:1-7H;{ 

(ihcinical  name:  Modified 
poly  isocyanates  (gonoric). 

E/hS  /ii/niho/v  (daiinod  as  confidential. 

Basis  fov  action:  Tho  ixinsolidatod 
PMN  states  that  tho  gonoric  (non- 
oonlidontial)  u.so  of  tho  substances  will 
ho  as  hardeners.  Based  on  SAR  analysis 
ol  tost  data  on  analogous  isocyanates. 
I'J’A  has  identified  concerns  for 
sensitization  and  irritation  from  dermal 
and  inhalation  ox]K)suro  to  tho  PMN 
siihstancos.  hor  tho  use  do.scrihod  in  tho 
PMN.  .significant  occujiational 
inhtilation  and  dermal  oxi^osiiros  are  not 
expected  duo  to  no  domestic 
manufacture,  use  of  imper\’ious  glox’os, 
and  no  use  of  the  siihstancos  iiu’olving 
an  apiilication  method  that  generates  a 
vapor,  mist,  or  aerosol.  Eiirther, 

(ionsiimer  exposures  are  not  expected  as 
the  suhstance  is  not  used  in  consumer 
jiroducts.  Therefore.  EPA  has  not 
dotermined  that  the  jiroposed 
Iirocessing  or  u.se  of  the  suh.stances  may 
jmi.sent  an  imrea.sonahle  risk.  EPA  has' 
dotermined,  however,  that  any  domestic 
manufacture  of  the  suh.stances:  any  use 
of  the  siihstancos  without  imperx’ious 
gloves  where  there  is  a  potential  for 
dermal  exposures;  anv  u.se  of  the 
.suhstance  in  consumer  jirodiicts;  or  anv 
u.se  of  the  siihstancos  invoh'ing  an 
aiijjlication  method  that  generates  a 
vajKir,  mist,  or  aerosol  mav  result  in 
.serious  health  effects.  Based  on  this 
information,  the  PMN  substances  meet 
the  concern  criteria  at 
S721.17()(h)(;i)(ii). 

Beconunended  testing:  EfV\  has 
determined  that  the  results  of  a  skin 
■sensitization  te.st  (Of^PTS  Test  Guideline 
ft7().2()()())  and  a  tlO-dav  inhalation 
toxicity  te.st  (OPPTS  Test  Guideline 
H7().34(i.'5)  would  help  characterize  the 
human  health  effects  of  the  f’MN 
siihstances. 

CFB  citation:  40  GER  72 1 . 1 0042.  i 


will  he  as  a  cro.sslinking  agent  for 
solvent-based  inks;  a  monomer  for 
polymerization:  and  a  water  scavenger 
for  in-odiicing  anhydrous  polymer.s."l’he 
1  MN  did  not  identify  consumer  uses  for 
the  PMN  suhstance.  Based  on  SAR 
I  analysis  of  te.st  data  on  structurally 
similar  diisocyanates,  EPA  identified 
concerns  for  dermal  .sensitization, 
resiiiratory  .sensitization,  and 
imlmonary  toxicilv  from  exposure  to  tiu' 
I’MN  suhstance  hv  the  inhalation  and 
dermal  routes,  'f'he  order  was  issued 
under  .sections  .'SfeKl  )(A)(i)  and 
■')(n)(l)(A)(ii)(l)„fTS(;A  ha.sed  on  a 
finding  that  this  suhstance  may  jiresent 
an  unrea.sonahle  risk  of  injurv  to  human 
health.  To  inotect  against  these  risks, 
the  order  reipiires: 

1.  Use  of  jKir.sonai  protective 
equipment  including  imirervious  gloves 
(when  there  is  jrotential  dermal 
exposure)  and  either  a  NKXSH-certified 
lesjrirator  with  an  APE  of  at  least  2.()()(). 
or  compliance  with  a  NCiEL  of  O.O.'S  mg/ 
in  '  as  an  8-hour  time-weighted  average 
(when  there  is  iiotential  inhalation 
exposure). 

2.  Establishment  and  u.se  of  a  hazard 
communication  program.  The  SNUR 
would  designate  as  a  “significant  new 
use  the  absence  of  these  protective 
measures  and  consumer  use  of  the  I^MN 
suhstance. 

Beconnnended  testing:  fJPA  has 
determined  that  data  from  worker 
exposure  to  the  PMN  suh.stance  (such  as 
inhalation  monitoring  data  generated 
according  to  the  Nf^El.s  section  of  the 
con.sent  order)  or  a  9()-dav  inhalation 
toxicity  te.st  (OPPTS  Te.st  Guideline 
87().:j4(i.'-j)  would  hel])  characterize  the 
human  health  effects  of  the  PMN 
suh.stance.  The  order  does  not  require 
suhmi.ssion  of  the  testing  at  any 
specified  time  or  jnoduction  volume. 
However,  the  order’s  re.strictions  on 
inanufacture.  import,  jirocessing, 
distribution  in  commerce,  u.se,  and 
disposal  of  the  f’MN  suhstance  will 
remain  in  effect  until  the  order  is 
modified  or  revoked  hv  EPA  ha.sed  on 
submission  of  that  or  other  relevant 
information. 

CiFH  citation:  40  GER  721  .l{)(i4;i. 


PMN  Number  P-()4-ti4() 

(dieinieal  name:  Hiisocyanate 
lerniinaled  jiolycarhodiimide  (generic). 
G/hS  mnnher:  Claimed  as  confidential 
hjlective  date  of  TSCA  section  5(e) 
consent  o/f/er;  Eehruary  1, 2000. 

Basis  foi  I  SC j A  section  5(e)  consent 
order:  The  f^MN  states  that  the  generic 
(noil-confidential)  u.se  of  the  suhstance 


PMN  Number  P-()7-53:i 

Chemical  name:  Reaction  product  of 
aluminum  hydroxide  and  modified 
alkoxysilane  (generic). 

CA'S  numbe/v  Claimed  as  confidential 

Basis  (or  action:  The  PMN  stales  that 
the  suh.stance  will  he  u.sed  as  a  flame 
letardant.  Ba.sed  on  SAR  analysis  of  test 
data  on  analogous  respirable,  poorly 
soluble  particulafe.s.  EVA  identified' 
concerns  for  lung  toxicitv  from 
inhalation  exjio.sures  to  the  PMN 
suh.stance.  At  an  annual  ])roduction 


voliiim:  of  100.000  kilograms  (kgs), 
significant  occiqiational  inhalation 
oxpo.sures  are  not  expected  due  to  the 
u.se  of  a  NfOSH-certified  res])irator  with 
an  Al’F  of  at  least  10.  Therefore.  Ef’A 
has  not  determined  that  the  propo.sed 
manufacturing,  proce.ssing.  or  u.se  of  the 
substance  may  present  an  unrea.sonahle 
risk.  Ef’A  has  determined,  however,  that 
any  use  of  the  substance  without  a 
NfOSH-certified  respirator  with  an  APE 
of  at  lea.st  10,  where  there  is  a  potential 
lor  inhalation  exposure;  or  anv  increa.se 
of  the  annual  100.000  kg  jirod'uction 
volume  may  result  in  increased 
oxiiosure  to  the  PMN  suh.stance,  which 
may  cause  .serious  human  health  effects. 
Based  on  this  information,  the  PMN 
suhstance  meets  the  concern  criteria  at 
§721.170(h)(:i)(ii). 

Recommended  testing:  EPA  has 
determined  that  the  results  of  a  90-dav 
inhalation  toxicitv  te.st  (OPPTS  Te.st 
(hiideline  870.;i40.'5)  with  a  00-dav 
holding  jieriod  would  help  characterize 
the  health  effects  of  the  PMN  suh.stance. 

CFB  citation:  4{)  GER  721.10044. 


PMN  Number  P-()8-:{‘)2 

Chemical  name:  Multi-walled  carbon 
nanotuhe  (generic)  (P-08-;i;)2). 

GAS  number;  Claimed  as  confidential. 

hffective  date  o)  TSCA  section  5(e) 
consent  order:  November  14.  2008. 

Basis  for  TSCA  section  5(e)  consent 
order:  The  l^MN  stales  that  the  generic 
(non-confidential)  u.se  of  the  suhstance 
will  he  as  an  antistatic,  reinforcement 
additive.  Ba.sed  on  te.st  data  on  the  PMN 
suhstance,  and  SAR  analysis  of  te.st  data 
on  structurally  similar  respirable,  poorlv 
.soluble  iiarticulates.  EPA  identified 
concerns  for  pulmonary  toxicity, 
fibrosis,  carcinogenicitv.  mutagenicitv 
and  immunotoxicity.  The  order  was  ' 
i^ssued  under  .sections  .'i(e){l)(A)(i)  and 
S(o)(l)(A)(ii)(l)  of  TSGA,  ha.sed  on  a 
finding  that  the  f’MN  substance  may 
piesent  an  unrea.sonahle  risk  of  injury  to 
human  health.  To  protect  against  these 
risks,  the  order: 

1.  Reipiires  u.se  of  jiersonal  protective 
oiiuipmenl  including  im])erviou.s  gloves 
and  jirotective  clothing  (when  there  is  a 
Iiotential  dermal  exposure)  and  a 
NIOSH-certified  air-])urifving,  tighl- 
fitting  hill-face  respirator  e{|uipped  with 
NlOO  filters  with  an  API*’  of  at  lea.st  .'50 
(when  there  is  jiotential  inhalation 
exposure). 

2.  Prohibits  manufacture  of  the  J’MN 
suh.stance  in  the  United  States. 

.'1.  Restricts  jiroce.ssing  and  u.se  of  the 
PMN  suhstance  to  those  uses  specified 
in  the  con.sent  order. 

The  SNUR  would  designate  as  a 
“significant  new  u.se”  the  absence  of 
these  protective  measures. 
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Raromnwudvd  Fl’A  has 

dciterinined  that  tlie  results  ol  a  ‘K)-day 
inhalation  toxicity  t(\st  (OPPT.S  Test 
(hiideline  870.848.5  or  Organisation  lor 
Fconoinic  Oo-opiaation  and 
I)(!veloi)inent  (OFdllTest  (hiidelini; 

418)  in  rats  with  a  post  exposiin; 
ohsiirvation  piaiod  ol  np  to  8  months, 
incinding  hron(:hoalv(M)lar  lavage  tlnid 
(HALF)  analysis  and  certain  material 
characttn  ization  data,  would  hel]) 
characterize  ])ossil)le  elTects  oi  the 
substance.  In  the  conscmt  onhu'.  the 
PMN  submitter  has  agreiul  to  jjerrorm 
th(!.s»!  t(!.st.s  within  18  months  ol 
commeiuiing  non-exempt  commercial 
manufacture. 

CFIi  citation:  40  CFR  721.1 004.5. 

PMN  Number  P-0‘1-257 

('Awinical  naiuo:  Multi-walled  carbon 
nanotuhe  (generic)  (P-0‘)-257). 

(iAS  nt//;i/)C7  ;  ('.laiuKHl  as  confulential. 
Effoctiw  data  of  TSCA  section  5(a) 
consant  oidar:  August  11. 200‘). 

Ihisis  for  TSdA  section  5(a)  consant 
orde/v  The  PMN  states  that  the  generic 
(non-confidential)  u.ses  of  the  substance 
will  ht!  as  an  (dectric  conductive  filler  to 
replac<;  convcmtional  material  such  as 
carbon  black  or  carbon  filH;r  in  matrix(!S 
such  as  polymer  resin  for  conductive 
a|)plications.  and  an  additive  for 
(ilastomers.  polymers,  and  resins  to 
enhance  mechanical  properties.  Has(ul 
on  .SAR  analysis  of  test  data  on 
analogous  n!Sj)iral)le.  poorly  soluble 
particulates  and  other  ('.NTs.  KPA 
id(intified  concerns  for  i)uhnonarv 
toxicity,  fibrosis,  carcinogenicitv, 
mutagenicity,  and  immunotoxicity. 
Further,  available  data  sugge.sts  that 
pulmonary  deposition  of  some 
nanoparticles,  including  ClNTs,  mav 
induce  cardiova.scular  toxicitv  if 
inhaled.  Although  there  are  no 
environmental  toxicity  studies  on  (INTs 
available.  FPA  expects  that  some 
fraction  of  the  C^NTs.  if  released  into  the 
environment,  will  eventually  he 
suspended  in  water.  Th(;re  have  been 
sid)lethal  effects  observcul  for  single 
walled  ('NTs  in  rainbow  trout  at  levels 
as  low  as  100  p|il).  The  order  was  issued 
under  section  5(e)(l)(A)(i)  and 
(e)(l)(A)(ii)(I)  of'l'SCA  ha.sed  on  a 
finding  that  this  sub.stance  mav  presjmt 
an  unreasonabh*  risk  of  injury  to  human 
luialth  and  the  environment.  To  prot(!Ct 
against  these  risks,  the  order: 

1.  Reepdnis  use  of  personal  ])rotective 
i!(pdj)ment  including  impervious  gloves 
and  j)rot(!ctiv(;  clothing  (when  there  is  a 
potential  dermal  exposure)  and  a 
NlO.SH-certilled  air-purifving.  tight- 
fitting  full-face  respirator  ecpdpped  with 
NlOO  filters  with  an  APF  of  at  least  50 
(when  there  is  potential  inhalation 
exposure). 


2.  Prohibits  manufacture  of  the  PMN 
substance  in  tin;  llnitiMl  States. 

8.  R(!.stricts  processing  and  use  of  tin; 
PMN  substance  to  tho.se  usiis  si)ecifi(!d 
in  th(!  con.sent  ord(;r. 

4.  Prohibits  relea.se  to  water  during 
processing  and  u.s(!. 

The  .SNUR  wouhl  d(!signat(;  as  a 
‘■.significant  new  use"  the  ah.simce  of 
these  protective  measunis. 

Haconnnandad  tastin;^:  ldb\  has 
(hitermined  that  the  results  of  a  00-dav 
inhalation  toxicity  t(!.st  (OPPTS  T(;st 
(luideiine  870.84()5  or  OFdlJ  Te.st 
(luideline  418)  in  rats  with  a  po.st 
exposun;  oh.servation  period  of  up  to  8 
months  (including  BAl.l’  analysis,  a 
determination  of  cardiova.scular  toxicity 
(clinically-based  blood/])lasma  protein 
analy.ses).  and  histopathology  of  the 
heart)  and  tleveloj)m(!nt  of  data  on 
cv'itain  i)hysical/chemical  ])roperties 
would  h(;lp  c:haracterize  possibh;  effects 
of  the  substance.  In  the  consent  order, 
the  PMN  submitter  has  agnuid  not  to 
exceiul  a  sj)ecified  production  volunu!/ 
time  limit  (whiclnwer  coimss  first) 
without  performing  tin;  ‘)()-dav  test  on 
th(!  PMN  sub.stance.  in  aildition,  in  the 
consemt  order,  tin;  PMN  submitter 
agreed  to  provide  the  physical/chemical 
l)rop(!rties  data  within  a  .s|)eciii(id  time 
limit. 

cm  citation:  40  CFR  721  .l()()4(i. 

PMN  Numbers  P-l()-115,  P-lO-llO,  P- 
10-117,  P-10-118,  P-1 0-1 10,  P-10-120, 
P-10-121,  P-10-122,  P-10-128,  P-10- 
124,  P-10-125,  and  P-10-120 

Cliainic(d  name:  Multi-walled  carbon 
nanofibers  (gcmeric). 

CAS  ni/77i/;e/;  Claimed  as  conluhmtial. 
Effootiva  data  ofTSCA  section  5(a) 
consant  order:  May  2011. 

Easis  for  TSCA  section  5(a)  consant 
on/erThe  PMNs  state  that  the  uses  of 
the  substances  will  be  as  electrical  and 
thermal  conductivity  additives, 
mechanical  nnnforcement  additives, 
energy  storage  additives,  and  chemical 
intermediates.  Ba.sed  on  .SAR  analvsis  of 
test  data  on  analogous  respirable,  j)oorlv 
soluble  particulates  and  other  CNTs, 
EPA  identified  concerns  for  pulmonary 
toxicity,  fibrosis,  carcinogenicitv, 
mutagenicity,  and  immunotoxicitv. 
Furth(!r.  available  data  sugg(!sts  that 
|)uhnonary  deposition  of  some 
nano])articles,  including  CN  Ts  mav 
induce  cardiovascular  toxicitv  if 
inhaled.  Although  then;  are  no 
environmental  toxicity  studies  on  ("NTs 
available,  EPA  (!xp(!cts  that  some 
fraction  of  the  CNTs,  if  relea.scul  into  tin; 
environment,  will  eventuallv  he 
suspendiHl  in  water.  There  have  l)e(!n 
sub-lethal  effei;ts  observed  for  single 
walled  ('.NTs  in  rainbow  trout  at  levels 
as  low  as  100  pph.  The  order  was  issued 


under  sections  5(e)(l  )(A)(i)  and 
5((!)(l)(A)(ii)(l)  of  T.SCIA  based  on  a 
finding  that  tlu!S(!  substances  may 
piHiscmt  an  unrinisonahh;  risk  of  injury  to 
human  health  and  the  (mvironment.  To 
|)rotect  against  this  risk,  the  order: 

1.  R(!(|uires  use  of  personal  ])rot(!ctivt! 
e{|uipment  including  imi)ervious  glovcis 
and  protective;  clothing  (when  there;  is  ii 
|)e)te;nti<d  ele;rmal  e;x])e)sure;)  anel  a 
NlO.Sl l-e;e;rtifie;el  :iir-])urifying,  tight- 
fitting  full-f;ie:e;  re;s])irate)r  e;epu])pe;el  with 
NlOO  filte;rs  with  iin  APF  e)f  at  le;iist  50 
(when  there  is  pe)tenti<d  inhal;itie)n 
expeesure). 

2.  Re;strie:ts  use  of  the;  PMN  suhstime:es 
te)  use;  e)nly  ;is  e;lee:trie:al  anel  thermal 
e:e)nelue:tivity  aelelitives,  me;e:hanie:al 
reinfe)re:ement  aelelitives.  energy  storage; 
;ielelitive;s.  anel  e:he;mie:al  intt;rmeeliate;s 
as  spe;e:ifie;el  in  the;  e:e)nsent  e)rele;r. 

8.  Re;strie:t.s  pre)c:e;ssing  anel  use  e)f  the 
PMN  substime:e;s  te)  inelustrial  settings. 

4.  Preehihits  re;h;jise;  e)f  the;  PMN 
suh.stime;es  inte)  the;  wate;rs  e)f  the  l]nite;el 
.States  eluring  pre)e:e;ssing  anel  use; 
ae:tivitie.s. 

'flu;  .SNUR  we)ulel  elesignate;  ;is  a 
".signifie:ant  ne;w  use”  the;  al)sene;e;  e)f 
the.se;  pre)te;e;tive;  me;asure;s. 

iiaconnnandad  tasting:  1'8’A  Inis 
ele;te;rmine;el  that  the;  re;.sult.s  eif  e:e;rt;nn 
phvsie:<d/e:heanie;al  ])re)])e;rtie.s  elata, 
we)rk])lae:e;  e;xi)e).sure;  meiniteiring  <mel 
e:h<irae:te;rizatiem  testing,  anel  a  ‘)0-elay 
inhalatiem  te)xie:ity  test  (OPP  I'S  Te;st 
(huele;line;  870.8405  eir  ()fX]IJ  Test 
('iuiele;line;  41 8)  in  rats  wenilel  help 
e;harae:te;rize  the  human  he;alth  e;ffee;ts  eif 
the;  PMN  .suhstane:e;s.  The  PMN 
submitte;!'  agre;e;el  tei  jireiviele  the 
physical/e;he;mie:al  properties  elata  feir 
the;  PMN  snl)st<me:e;s  within  erne;  ye;ar 
;ifte;r  submitting  the;  ne)tie:e  eif 
e:e)nnnene:e;ment.  The;  e:em.sent  eireier 
e:e)ntains  twe)  aelelitiemal  pre)ehie;tion 
veilume;  limits.  The  PMN  submitter 
;igre;eel  neit  to  exe;e;eel  the;  first  ])re)ehie:tie)n 
veilume  limit  witheiut  submitting 
we)rkplae;e  expeisure  memiteiring  and 
e;harae:terizatie)n  testing  (ine:lueling 
bypre)elue:ts)  as  well  ;is  (juantifieiation 
<mei  e:harae:terizatie)n  eif  substances  that 
may  be;  re;le;ase;el  eluring  e;x])o.sure;s 
ty))ie:iil  eluring  the  u.se  pha.se,  .suc:h  as 
hanelling.  tearing  anel  e;utting  the;  PMN 
suhstane:e;s.  The  PMN  submitte;!'  has  alsei 
agre;e;el  neit  te)  exe:e;e;el  the;  se;e:e)nel 
l)re)elue;tie)n  ve)lume  limit  withe)ut 
perfeerming  twei  00-ei;iv  inhalatie)n 
le)xie:ity  te;.sts.  with  a  pe)st-expe)sure; 
e)hse;rVfitie)n  ])e;rie)el  e)f  u])  te)  8  me)nths. 
BAEl'  analysis,  aggre;gatie)n/ 
agglennenitie)!!  state,  shiipe;,  size;/size 
])article;  elistrihutie)!)  anel  surfae;e 
pre)i)e;rties  e)f  materials  as  aehninisteireel. 
aggre;gatie)n/aggle)me;ratie)n  stiite.  sha))e;, 
size/size  j)artie;le;  elistrihution  anel 
surfae;e;  properties  of  materials  of  the 
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37/M„n,la,v.  Fol„..,Hry  .5.  2m,n>„,„os.,  Ku,.. 


floliv.Mod  niatoricils  aftor  administration 
dctornnnation  of  cardiovascular 
toxicity,  heart  histopatliolof-v.  and  data 
on  i)ulnionary  deposition.  One  t)()-dav 
inhalation  toxicity  test  will  he 
conducted  from  a  r(!pres(!ntalive  PMN 
snhslance  in  Ihegionp  P-10-11'5  P-10- 
11  (i.  P-1 0-1 1  7,  P-l  0-1 1 «.  p_5  ,)li c, 
and  the  other  00-day  inhalation  toxicity 
lost  will  he  condnctcul  from  a 
ropn'sentative  PMN  snh.stance  in  the 
group  P-10-120.  P-10-121.  I>-10-122 
P-l 0-1 2:1.  P-10-124.  P-10-12.'-,,  and  P- 
10-120. 

CFH  citation:  40  CFK  721.10047. 

PMN  Numbers  P-10-.'i45  and  P-10-54(i 

Chemical  name:  Modified  lithium 
iion  jihosphates  (generic). 

CAS  number:  Claimed  as  confidential 

hjfective  date  of  TSCA  section  5(e) 
consent  on/er;  Decemher  10.  2010. 

Basis  jor  TSCA  section  5(e)  consent 
order:  The  consolidated  PMN  states  that 
the  generic  (non-confidential)  u.se  of  the 
snhstances  will  h(!  as  battery  electrode 
conijjonents.  contained  use'.  Bascul  on 
te.st  data  on  analogous  respirable,  poorly 
.solul)le  particulates,  there  is  potential  ' 
risk  for  adverse  lung  effects  including 
cancer,  lung  fibrosis,  lung  inflammation 
and  systemic  effects,  including 
inmumotoxicily.  EPA  has  identified 
concerns  for  these  health  effects  from 
exposures  to  the  PMN  suh.stances.  Ha.sed 
oil  EcoSAR  analysis  of  lest  data  on 
analogous  phosiihates.  EPA  predicts 
toxicity  to  aipiatic  organisms  may  occur 
:',t  ‘-xwied  2  p'ph  of 

the  1  MN  substance  in  surface  waters. 

I  he  order  was  i.ssued  under  sections 
•■i(n)(l  )(A)(i)  and  .'5(e)(l)(A)(ii)(l)  of  TSCA 
liased  on  a  finding  that  these  snhstancies 
may  jjresent  an  unreasonable  risk  of 
injury  to  human  health  or  the 
environment.  To  protect  against  these 
risks,  the  consent  order: 

1 .  Restricts  manufacturing. 

Iirocassing.  and  use  of  the  su’hstances  to 

a  tullymnclosed  and  automated  proce.ss.  , 
including  all  loading  and  unloading 
activities. 

2.  Restricts  u.se  of  the  PMN  substances  ! 

to  u.se  only  as  sjiecified  in  the  con.sent  i 
order.  ' 

3.  ITohihits  release  of  the  I’MN  I 

snhstances  into  the  waters  of  the  United  1 
Stales  during  proc.essing  and  use 
aclivilie.s. 

I  he  SNIJR  would  designate  as  a 
“significant  new  u.se”  the  absence  of  f 

lhe.se  protective  measures. 

Becomniended  testiiif’:  EPA  has 
notermined  that  the  re.sults  of  a  no-day  ‘‘ 
inhalation  toxicity  te.st  (OPPTS  Test  ' 
(mideline  «70..'M(j.'5)  in  rats  with  a  post-  |1 
oxpo.sure  observation  j,eriod  of  up  to  3  s 
months,  including  BALE  analysis;  an  j- 

algal  toxicity  te.st  (OCSPP  Tesi  I? 


Cnideline  «.'5()..'S4()());  and  physical/ 
chemical  properties  testing  for:  Water 
solnhility  (f)ECD  Te.st  Cnideline  lO.'j); 
surface  chemistry,  particle  size 
distrihulitm  of  the  PMN  snhst  ances. 
dn.slme.ss  lest  (Euro|)ean  Standard 
l-'iO.'jl):  and  particle  size  dislrihnlion. 
'•ggicgation  stale,  and  |)oro.silv  would 
help  characterize  the  hnman  liealth  and 
(mvironmental  effecits  of  the  PMN 
snhslam:e.s.  The  PMN  snhmitter  has 
agreed  not  to  exceed  the  confidential 
production  volume  in  the  con.sent  order 
u'llhout  perlorming  the  ttO-day 
inlialation  toxicity  lest  and  the  jihvsical/ 
chemical  jiroperties  tests. 

CFB  citation:  40  CER  721.1004«. 


PMN  Number  P-l  1-1 15 

Chemical  name:  MDl  modified 
polyalkylene  glycol  adijiate  iiolvester 
(generic). 

CAS  number:  Claimed  as  confidential 

Basis  for  action:  The  PMN  states  that 
the  generic  (non-confidential)  use  of  tlu' 
substance  will  he  as  an  adhesive.  Ba.sed’ 
on  SAR  analysis  of  te.st  data  on 
analogous  diisocyanates.  E1V\  identified 
concerns  for  re.s])iratory  and  dermal 
sensitization.  For  the  use  de.scrihed  in 
the  PMN.  significant  occupational 
dermal  and  inhalation  ex|)o.sure.s  are  not 
expected  due  to  the  u.se  of  a  NIOSH- 
certified  respirator  with  an  APE  of  at 
least  10.  and  consumer  exiiosnres  are 
not  expected  as  the  snhstance  is  not 
u.sed  in  con.snmer  |)roducl.s.  Therefore. 

Id  A  has  not  determined  that  the 
proposed  manufacinring.  proce.ssing.  or 
use  of  the  snh.stance  may  present  an 
nnrea.sonahle  risk.  EPA  has  determined, 
liowever.  that  any  u.se  of  the  substance 
without  a  NlOSfl-certified  respirator 
with  an  APE  of  at  lea.st  10.  where  there 
IS  a  potential  for  inhalation  exposures, 
or  any  u.se  of  the  substance  in  consumer 
products  may  cause  .serious  health 
effects.  Ba.sed  on  this  information,  the 
PMN  substance  meets  the  concern 
c:riteria  at  S  721 .1  70(h)(;i)(ii). 

Becomniended  testino:  1<:PA  has 
(lotermined  that  the  re.sults  of  a  skin 
sensitization  te.st  (OPPTS  Te.st  Cnideline 
H70.2000)  and  a  00-day  inhalation 
toxicity  te.st  (OPPTS  Te.st  (hiideline 
H70..140.'-,)  would  help  charaf:terize  the 
human  health  effects  of  the  PMN 
substance. 

CFB  citation:  M)  CER  721.10040. 

PMN  Number  P— ll-l.'j.'j 

Chemical  name:  Polyether  suhstituted 
anlhraquinone  derivative  (generic). 

CAS  /mmbe/v  Claimed  as  confidential 
Basis  for  action:  The  PMN  states  that 
the  generic  (non-confidential)  u.se  of  the 
substance  will  he  u.sed  as  a  colorant  for 
cleaners  and  detergents.  Ba.sed  on 
EcoSAR  analysis  of  te.st  data  on 


analogous  aromatic  amines  and 
nonionic  dyes.  EPA  predicts  toxicity  to 
acpiatic  organisms  may  occur  at 
concentrations  that  exceed  2  ppl,  of  the 
I  MN  substance  in  surface  waters  for 
greater  than  20  days  per  year.  This  20- 
day  criterion  is  derived  from  partial  life 
cycle  te.sts  (daphnid  chronic  and  fish 
I  early  life  stage  tests)  that  typically  ranee 
from  21  to  28  days  in  duration.  EPA 
predicts  toxicity  to  aipiafic  organisms 
may  occur  if  releases  of  the  PMN 
.snhslance  to  surface  water,  from  uses 
other  than  as  described  in  the  PMN. 

/  exceed  releases  from  the  use  de.scrihed 

miiV'  tie.scrihed  in  the 

I  MN.  environmental  releases  did  not 
exceed  1  pph  for  more  than  20  days  per 
year.  •  ' 

Therefore.  El’A  has  not  determined 
that  the  jiroposed  inannfacluring. 
Jirocessing.  or  use  of  the  substance  may 
■  ijre.sent  an  nnrea.sonahle  risk.  EPA  has 
(  etermined.  however,  that  any  use  of 
the  .substance  other  than  as  a  colorant 
tor  cleaners  and  detergents  may  cause 
significant  ad\’erse  eiwironmental 

information,  the 

1  MN  substance  meets  the  concern 
criteria  at  S  721.1 70(h)(4)(ii). 

Becomniended  testim>:  El^A  has 
(lotermined  that  the  re.siilts  of  a  fish 
cK.nte  toxicity  te.st.  freshwater  and 
marine  (OPPTS  Test  Guideline 
Hr, 0.1 07.'-,)  and  an  acpiatic  invert ehrale 

(laplmids 

O  f  I  S  lost  (mideline  O.'lO.lOlO)  would 
hef],  characterize  the  environmental 
eff(K:t.s  of  the  PMN  snh.stance. 

CFB  citation:  40  GER  721.10(j.so. 

PMN  Number  P-l  1-25)0 

Chemical  name:  Carhidv.  derived 
nanocarhon  (generic). 

CAS  niimher:  Claimed  as  confidential 
Basis  for  action:  The  PMN  states  that 
the  generic  (non-confidential)  use  of  the 
snh.stance  will  he  as  a  sensor  element  in 
an  electrochemical  .sensor.  Based  on 
SAR  analysis  of  test  data  on  resjjirahle. 
poorly  soluble  jiarticulates.  EPA 
identiflecl concerns  for  pulmonary 
toxicity,  fibrosis,  carcinogenicity, 
mutagenicity,  and  immunotoxicity  if  the 
substances  were  manufactured  by  a 
method  other  than  de.scrihed  in  the 
PMN.  Eurther.  available  data  suggests 
that  pulmonary  deposition  of  some 
carhon-ha.sed  nanojiarticles.  may  induce 
cardiovascular  toxicity  if  inhaled.  EPA 
identified  concerns  for  lung  toxicity  to 
winkers  from  inhalation  exposures  to 
the  PMN  substance.  Eor  the 
manufacture  method  de.scrihed  in  the 
PMN.  significant  dermal  and  inhalation 
e^xpo.cires  are  not  expected.  T'herefore. 

El  A  has  not  determined  that  the 
pnipascid  manufacturing,  proce.ssing.  or 
use  of  the  snhstance  may  present  an 
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unreasonable  risk.  Fl’A  has  deteriuined, 
however,  that  iiianufacture  of  tlu; 
substance  by  a  method  other  than  as 
(les(:ril)(!(l  in  tlie  FMN  may  cau.se  serious 
liealth  effects.  Hascid  on  this 
information,  the  I’MN  substance  meets 
th(!  concern  criteria  at 
??721.17()(h)(3)(ii). 

I{(^c()ninu;n(U;(l  lasting:  Id’A  has 
determinetl  that  inlialation  monitoring 
data  collected  during  the  mannfac:tnring 
jjiocess  according  to  tin;  FPA  draft 
inhalation  Monitoring  Data  (x)llection 
(inidelines  (located  in  tlu;  docket  under 
docket  ID  number  EPA-HQ-()PPT- 
2012-0727)  would  help  characterize  the 
human  health  efhicts  of  the  PMN 
substance. 

Ci  n  citation:  40  CFR  721.10051. 

PMN  Numbers  P-11-309,  P-11-311,  P- 
11-312,  P-11-313,  and  P-11-314 

Chemical  names:  (P-1 1-309) 
Hexanedioic  acid.  i)olymer  with 
polyether  ])olyol.  1 .1'-methylenebisN- 
isocyanatohenzenel  and 
dihvdroxydialkyl  ether  (generic):  (P-11- 
311)  Hexanedioic  acid,  |)olymer  with 
.alpha.-hydro-.omega.- 
hydroxypol\ioxy(methyl-l  .2- 
(!thanediyl)|.l  .l'-methylen(!his|4- 
isocyanatoh(!nzen(!|,  dihydroxvdialkvl 
ether  and  dialkanol  ether  (generic);  (P- 
11-312)  1  lexamulioic  acid,  polymer 
with  .alpha.-hvdro-.omega.- 
hvdroxyj)ol\ioxv(methvl-l  .2- 
ethanediyUi.l.l'- 

m(!thylenehi.s|isocyanatol)enz(!ne|. 
dihvdroxydialkyl  ether  and  dialkanol 
ether  (generic):  (P-11-313)  Hexanedioic 
acid,  polymer  with  . alpha. -hydro- 
. omega. -hydroxypoly|oxy(meth\  1-1 .2- 
ethanediyUl.l  .l'-methylem!l)i.s(4- 
isocyanaloh(!nzenel,  dihydroxvdialkvl 
ether,  reaction  products  with 
dialkylcarbinol  (generic:):  and  (P-11- 
314)  Hexanedioic  acid.  j)olymer  with 
.alpha.-hydro-.omega.- 
hydroxypoly|oxy(mc!thyl-l  .2- 
(!thanediyl)|,l  .l'-methylenehis|4- 
isocyanatobcaizenc!],  dihvdroxydialkyl 
(!th(!r  reaction  ])roducts  with 
dialkylcarbinol  (generic). 

CAS  /cunibfjr.s;  Claimed  as 
confidential. 

Basis  for  action:  The  PMNs  state  that 
the  gcmciric  (non-confidential)  use  of  the 
substances  will  be  as  indu.strial 
adhcjsivccs.  Based  on  .SAR  analysis  of  tcist 
data  on  analogous  isocvanatcis.  EPA 
idcmtificul  concerns  for  sensitization 
from  dermal  and  inhalation  exposure  to 
the  PMN  substancijs.  For  the  u.se 
dccscribed  in  the  PMNs,  significant 
occujcational  dcainal  and  inhalation 
(ixposures  are  not  ex|)(u:ted  due  to  the 
u.se  of  a  NlOSH-certified  rcispirator  with 
an  APE  of  at  Icca.st  10.  and  consumer 
exposurcis  are  not  (!xj)(K;ted.  Thercifore, 


EPA  has  not  determincul  that  the 
l)ropos(!d  manid'acturing.  proccissing,  or 
u.se  of  the  suhstanccjs  mav  present  an 
imreasonahlc!  risk.  EPA  h.as  determimul. 
however,  that  any  use  of  the  suhstances 
without  a  NIO.Sli-ccMtified  respirator 
with  an  APE  of  at  Icxi.st  10,  whcac!  there 
is  a  |)ot(!ntial  for  inhalation  ex|)osur(;.s, 
or  any  use;  of  the  suhstanccas  in 
consumer  products  mav  cause  .serious 
lucalth  effects.  Bascid  on  this 
iidormation,  the  PMN  scdcstances  mecit 
the  conccirn  criteria  at 
S721.170(h)(3)(ii). 

Recommended  testin;^:  liPA  has 
determined  that  the  results  of  a  skin 
sensitization  test  (OPPTS  Test  (hiideline 

870.2000)  and  a  90-day  inhalation 
toxicity  tc!.st  (OPPTS  Teest  Guideline 
870.3405)  would  help  characterize  the 
human  luadth  cdfects  of  the  PMN 
suhstanccas. 

CFB  citations:  4{)  CFR  721.10052  (I’¬ 
ll -309);  40  CFR  721.10053  (P-11-311): 
40  CFR  721.10054  (P-11-312);  40  CFR 
721.10055  (P-11-313);  and  40  CFR 
721.100.50  (P-11-314). 

PMN  Numl)er  P-12-73 

Chemical  name:  (iastor  oil.  ])olvmer 
with  hydrogenatcid  vccgcitahle  oil.  1,1'- 
methylenehislisocyanatohenzene]  and 
isocyanate  (gcnicn  ic). 

CAS  /Jicmber;  Claimcid  as  conf  idential. 

Basis  for  act  ion:  The  PMN  statcis  that 
the  generic  (non-confidemtial)  use  of  the; 
substance  is  as  an  industrial  adhesive. 
Ba.s(;d  on  SAR  analysis  of  lest  data  on 
analogous  diisocyanales,  EPA  id(!ntifi(;d 
concerns  for  .sensitization.  For  the  u.se 
de.scriiHui  in  the  PMN.  significant 
occ;u])ational  dermal  and  inhalation 
exposures  are  not  ex])ected  due  to  the 
u.se  of  a  NfOSH-certified  respirator  with 
an  APE  of  at  least  10,  and  consumer 
exposures  are  not  expected  as  the 
.suf)stance  is  not  u.sed  in  consumer 
products.  Therefore,  EPA  has  not 
determined  that  the  jiroposed 
manufacturing.  i)roce.s.sing,  or  ust;  of  the 
substance  may  present  an  unreasonable 
risk.  EPA  has  detminined,  however,  that 
any  u.se  of  the  substance  without  a 
NIOSH-certified  nispirator  with  an  APE 
of  at  least  10,  where  there  is  a  potential 
for  inhalation  ex])osures.  or  any  u.se  of 
the  substances  in  consumer  products 
may  cau.se  serious  health  effects.  Ba.sijd 
on  this  information,  tin;  PMN  substance 
iiKiets  the  concern  criteria  at 
S  721.1  70(l))(3)(ii). 

Recommended  testinf’:  f]PA  has 
d(!termined  that  the  results  of  a  skin 
sensitization  (OPPT.S  Test  Cuideline 

870.2000)  and  a  90-day  subchronic 
iidialalion  toxicity  test  (OPPT.S  'fesl 
Cuideline  870. 3405)  in  rodmits  would 
hel])  characterize  the  human  health 
effects  of  the  PMN  sub.stance. 


CI-R  citation:  40  CFR  721.10057. 

PMN  Number  P-12-133 

Chemical  name:  2-()x(;panone. 
|)olymer  with  1 .0-diisocyanatohexam!, 
2.2"dimethyl-l  ;3-])ro|)anediol  ami  2,2'- 
oxyl)is|ethanol|. 

CAS  nmnher:  1313708-90-5. 

Basis  for  action: 'I'he  PMN  states  that 
the  substance  will  he  used  as  a  coating 
for  wind  craft  wings.  Based  on  SAR 
analysis  of  test  data  on  struct urallv 
similar  chemicals  submitted  under 
T.S(^A  section  8(e).  EPA  identified 
conc(;rn.s  for  oncogenicity  and 
mutagenicity.  Additionaily,  hasiul  on 
the  isocyanate  moiety,  the  Agem:y 
identified  concerns  for  sensitization.  For 
the  use  (hjscrihed  in  the  PMN, 
significant  oc:cupational  inhalation 
ex])o,sure.s  are  not  expected  duo  to  the 
use  of  a  NKTSH-certified  respirator  with 
an  APE  of  at  least  10.  and  consumer 
exposures  are  not  ex])ected  as  the 
substance  is  not  usiul  in  consumer 
products.  Therefon!,  EPA  has  not 
d(!termined  that  the  ])roj)o.sed 
manufacturing,  processing,  or  u.se  of  the 
substance  may  present  an  unreasonable 
risk.  EPA  has  detcainined,  howev(;r,  that 
any  use  of  the  substauct!  without  a 
Nib.SH-ccn  tified  res])irator  with  an  APE 
of  at  least  10,  where  there  is  a  potential 
for  inhalation  ex]K)sur(;s,  or  any  use  of 
the  substance  in  consumer  products 
may  cause  .serious  health  (iffects.  Based 
on  this  information,  the  PMN  substance 
meets  the  concern  criteria  at 
S721.170(h)(3)(ii). 

Recommended  testing:  EPA  has 
det(;rmined  that  the  results  of  a  skin 
.sensitization  te.st  (OPPT.S  Test  Cuideline 

870.2000)  and  a  90-day  inhalation 
toxicity  study  (OPI’TS  'Pest  Chiideline 
870.3405)  would  hel])  characterize  the 
human  health  effects  of  the  PMN 
substance. 

CFR  citation:  40  CFR  721.10058. 

PMN  Number  P-12-143 

Chemical  name:  Polv(oxv-l,4- 
butanediyl),  -hydro — hydroxy-,  ])olymer 
with  alkyldiisocyanates  (generic). 

CAS  nmnher:  Claimed  as  confidential. 

Basis  for  action:  The  PMN  states  that 
the  generic  (non-confidential)  u.se  of  the 
substance  will  he  as  a  crosslinking  resin. 
Based  on  .SAR  analysis  of  test  data  on 
analogous  isocyanates,  EPA  identified 
concerns  for  sensitization  from  dermal 
and  respiratory  ex])o.sures  to  the  I’MN 
sub.stance.  For  the  use  described  in  the 
PMN,  significant  occupational  dermal 
and  inhalation  ex])osure.s  are  not 
expected  due  to  the  u.se  of  a  NIOSH- 
certified  re.s])irator  with  an  APF  of  at 
lea.st  10.  and  consumer  exposures  are 
not  expected  as  the  substance  is  not 
used  in  consumer  i)roduct.s.  Therefore, 


l^l’A  h<is  not  (Icjtcrmiiuul  that  tho 
])! ()|)().s(!(l  nianufa(;tiiriiif>.  pn)f:(!,s.sinf’,  or 
iiso  ot  tlio  siibstanco  niav  j)r(!.s()nt  an 
uni {;asonal)l(!  risk.  LI’A  has  cl(!t(;rinin(Hi, 
ho\v(!V(;i .  that  any  nsi;  of  tho  snhstanci! 
without  a  NKXSii-cortil'iod  rosjjirator 
with  an  APF  of  at  h;ast  10,  wlion;  thoro 
is  a  potontial  for  inhalation  oxjiosnros. 
oi  any  uso  of  tin;  sulistanci;  in  consunua’ 
products  may  cause  sorions  hoalth 
offocts.  IJasod  on  tliis  information,  tlu! 

1  MN  snl)stanc(;  moots  tho  concorn 
critoria  at  §  721 .1 7()(l))(:t)(ii). 

Uecoinnwndad  lesling:  EI^A  has 
dotorminod  that  tho  ro.siilts  of  a  skin 
.son.sitization  to.st  (OFITS  Tost  Cuidolino 
»70.200())  and  a  90-dav  inhalation 
toxicity  to.st  (OPPTS  Tost  (hiidolino 
H70.:i40.'5)  would  holp  charactorizo  tho 
human  health  offocts  of  tho  PMN 
substance. 

f>77f  citation:  40  CiFR  721.1()().'50. 

PMN  Number  P-12-274 

Chemical  name:  Alijjhatic 
dii.socyanato  adduct  with  siihstitiitod 
amino  alkyl  silane  (•’onoric). 

(.AS  mnnber:  (ilaimod  as  confidiintial. 

Sasis  for  action:  Tho  I’MN  .states  that 
tho  generic  (non-confidontial)  n.so  of  tho 
snhstanco  will  ho  as  an  adhesive.  Based 
on  SAR  analy.sis  of  to.st  data  on 
analogous  i.socyanatos,  FPA  identified 
concm'ii  for  sensitization  from  dermal 
and  inhalation  oxi)o.snro  to  tlu;  PMN 
snhstanco.  Additionally,  liiiuid  and 
vapor  contact  with  thi;  eye  can  cause 
moderate  to  .severe  irritation,  k’or  the  use 
described  in  the  PMN,  significant 
occnjiational  dermal  and  inhalation 
exposures  are  not  expected  due  to  the 
use  of  a  NIOSH-certified  respirator  with 
an  APF  of  at  least  10,  and  consumer 
exposures  are  not  exj)ected  as  the 
suhstance  is  not  used  in  consumer 
J)roduct.s.  Therefore,  El’A  has  not 
determined  that  the  proposed 
manufacturing,  ]jroce.s.sing,  or  u.se  of  the 
.substance  may  jnesent  an  unrea.sonahle 
lisk.  EPA  has  determint^d,  however,  that 
any  u.se  of  the  substance  without  a 
NlGSH-certified  resjurator  with  an  APF 
of  at  least  10,  where  there  is  a  potential 
for  inhalation  ex])o.sure.s:  or  any  u.se  of 
the  substance  in  c.'onsumer  products 
may  cause  .serious  health  effects.  Based 
on  this  information,  the  PMN  suh.stance 
meets  the  concern  criteria  at 
S  721.1 70(h)(;i)(ii). 

Uecommended  testing:  fJPA  has 
determined  that  the  results  of  a  skin 
•sensitization  test  (Gl^PTS  Test  Guideline 
070.2000)  and  a  90-dav  inhalation 
toxicity  test  (GPPTS  Test  Guideline 
H70.;i4().5)  would  helj)  characterize  the 
human  health  effects  of  the  PMN 
substance. 

ern  citation:  40  CFR  721.10000. 


V.  Rationale  and  Objectives  of  tbe 
Proposed  Rule 

A.  Rationale 

During  review  of  the  PMNs  submitted 
for  the  chemical  substances  that  are 
subject  to  tlui.se  propo.sed  SNlJRs,  EPA 
concluded  that  for  17  of  the  .97  chemical 
suhstauces  regulation  was  warranted 
under  1S(,A  .section  .Ife)  pending  the 
develojnnent  of  information  snfficitmt  to 
make  r(;a.soned  evaluations  of  the  health 
or  environmental  effects  of  the  chemical 
substances.  The  basis  for  such  findings 
is  outlined  in  Unit  IV.  Based  on  these 
findings,  TSGA  .section  5(e)  consent 
orders  recpiiring  the  u.se  of  apjiropriafe 
exposure  controls  were  negotiated  with 
tlu!  PMN  submitters.  The  propo.sed 
SNIJR  j)rovi.sion.s  for  these  chemical 
substances  are  consistent  with  the 
provisions  of  the  TSGA  .section  5(e) 
con.sent  orders.  These  SNlJRs  are  being 
])roposed  jinrsnant  to  tj  721.190, 

In  the  other  20  ca.stjs,  when;  the  n.ses 
are  not  regulated  under  a  TSGA  section 
5((!)  con.sent  order,  EPA  determined  that 
one  or  more  of  the  criteria  of  concern 
e.stahlished  at  §  721.170  were  met.  as 
discussed  in  Unit  IV. 

R.  Objectives 

I’JPA  is  jiroposing  these  SNlJRs  for 
•specific  chemical  substances  which 
hav(!  umhirgone  premannfactun!  review 
because  the  Agency  wants  to  achieve 
the  folhnying  objectives  with  nsgard  to 
the  significant  mnv  usijs  (bxsignatiul  in 
this  projjosed  rul(!: 

•  EPA  would  receive  notice  of  any 
Iierson’s  intent  to  manufacture,  imjjort. 
or  ])roce.ss  a  listed  chemical  substance 
for  the  described  significant  new  u.se 
hiifore  that  activity  begins. 

•  EPA  would  have  an  opportunity  to 
review  and  evaluate  data  submitted  in  a 
SNUN  Ixitore  the  notice  submitter 
begins  inanufacturing,  im])orting.  or 
processing  a  li.sted  chemical  substance 
for  the  descrihixl  significant  new  use. 

•  EPA  would  he  able  to  regulate 
l)ros]3(!ctive  manufacturers,  im})orter.s, 
or  jji'oce.ssors  of  a  li.sted  chemical 
suh.stance  before  the  de.scrihed 
significant  new  u.se  of  that  chemical 
suhstancx!  occurs,  providixl  that 
regulation  is  warranted  pursuant  to 
TSGA  sections  5(e),  5(f),  (i,  or  7. 

•  EPA  would  ensure  that  all 
manufacturers,  im])orter.s.  and 
proc(!.ssor,s  of  the  saiiK!  clumiical 
suhstance  that  is  snhjiict  to  a  'I’SGA 
section  5(e)  con.sent  orchir  are  subject  to 
similar  re(|uiremeut.s. 

Issuance  of  a  SNIJR  for  a  chemical 
suh.stance  does  not  signify  that  the 
(.hemical  substance  i.s  li.sted  on  tlu; 

1  Sf.A  (.hemical  Snhstancc!  Invimtory 
(TSGA  Inventory).  Guidance  on  how  to 


determine  if  a  chemical  substance  i.s  on 
the  TSGA  Inventory  i.s  available  on  the 
Internet  at  http-J/www.epa.gov/opptintr/ 
(■>^istingchemicals/pnbs/tscainventoix/ 
index. btml. 

VI.  Notice  and  Goniment  Procedures 

EPA  is  i.ssuing  these  SNlJRs  hv  notice 
and  comimait  procedure,  as  de.scrihed  in 
§  721 .1  7()(d)(4).  In  accordance  with 
§  721.1  7()(d)(4)(ii)(A).  persons  are  being 
given  the  opportunity  to  submit 
comnumts  on  or  before  April  29,  201. '1 
on  whether  EPA  should  establish 
notification  recjiiirements. 

VII.  Applicability  of  Proposed  Rule  to 
Uses  Occurring  Before  Effective  Date  of 
the  Final  Rule 

To  establish  a  significant  “new”  u.se, 
EPA  must  determine  that  the  u.se  i.s  not 
ongoing.  The  chemical  snh.stances 
subject  to  this  propo.sed  rule  have 
uudergone  premanufacture  review. 

TSGA  section  5(e)  con.sent  orders  have 
Ixum  i.ssued  for  17  chemical  substances 
and  the  PMN  submitters  are  iirohihited 
by  the  ISGA  section  5(e)  con.sent  orders 
from  undertaking  activities  which  EPA 
is  designating  as  significant  new  uses. 
EPA  is  soliciting  comments  on  whether 
any  ot  tin;  uses  |)ropo.sed  as  significant 
n(!w  n.ses  an;  ongoing. 

As  discn.ssed  in  the  Federal  Register 
of  April  24.  19!)0  SNIJR,  EPA  has 
decided  that  the  intent  of  TSGA  .section 
0(a)(1)(B)  i.s  best  .serv(;d  hv  d(;signating 
a  use  as  a  significant  new  u.se  as  of  the 
date  of  publication  of  this  |)ropos(;d  rule 
ratlu;r  than  as  of  the  effective  date  of  the 
final  rule.  If  uses  begun  after  publication 
of  the  pro])osed  rule  w(;re  considered 
ongoing  rather  than  new,  it  would  he 
difficult  for  EPA  to  e.stahli.sh  SNIJR 
notice  requirements  because  a  person 
could  defeat  the  SNIJR  hv  initiating  the 
significant  new  use  before  the  rule 
became  final,  and  then  argue  that  the 
use  was  ongoing  before  the  effective 
date  of  the  final  rule.  Thus,  persons  who 
begin  (.ommercial  manufacture,  imjjort, 
or  processing  of  the  chemical  substances 
that  would  h(;  regulat(;d  through  th(;.se 
propo.sed  SNlJRs  will  have  to  cea.se  any 
such  activity  before  the  effective  date  of 
the  rule  if  and  when  finalized.  To 
le.sume  th(;ir  activiti(;.s,  the.si;  p(;rsons 
would  have  to  comjilv  with  all 
applicahh;  SNIJR  notice;  n;(juir(;m(;nt.s 
and  wait  until  the;  notice  revi(;w  ])(;riod, 
including  any  ext(;n.sions,  (;x])ires. 

EPA  has  jjromulgated  jjrovisions  to 
allow  persons  to  coinjily  with  the.se 
propo.sed  SNlJRs  before  the  effective 
date.  If  a  per.son  meets  the  conditions  of 
advance  comj)Iiance  under  §  721.45(h), 
the;  peison  would  he;  e:e)n.siel(;re;el  e;x(;mpt 
freim  the;  re;eiuire;me;nt.s  of  the  SNIJR. 
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VIll.  Test  Data  and  Other  Inibrniation 

EIV\  recognizes  that  TSCA  section 
does  not  require  developing  any 
particular  test  data  before  submission  of 
a  .SNUN.  The  two  exceptions  an;: 

1.  D(;v(;lopin(;nt  of  test  data  is 
re(iuir(;d  where  the  chemical  substance 
subject  to  the  .SNIIR  is  also  subject  to  a 
test  rule  under  TStiA  .s(;ctiou  4  (see 
T.SOA  section  .'i(b)(l)). 

2.  D(;velopmeut  of  test  data  may  be 
necessary  where  the  chemical  substance 
has  been  list(;d  under  TSOA  s(;ction 
5(b)(4)  (see  TSOA  section  5(b)(2)). 

In  the  ab.sence  of  a  TSf^A  .section  4 
te.st  rule  or  a  T.SCA  section  5(b)(4) 
listing  covering  the  chemical  substance. 
p(;rsous  are  recjuired  only  to  submit  test 
data  in  their  po.s.session  or  control  and 
to  describe  any  other  data  known  to  or 
reasonably  ascertainable  by  them  (see  40 
CFR  720.50).  Howev(;r.  upon  review  of 
l^MNs  and  SNlJNs.  the  Agency  has  the 
authority  to  recpiire  apjiropriate  testing. 
In  ca.ses  when;  EPA  issued  a  TSC^A 
.section  5(e)  consent  order  that  recpures 
or  r(;connnends  certain  testing.  Unit  IV. 
lists  tho.se  t(;sts.  Unit  lY.  also  li.sts 
recommended  te.sting  for  non-5(e) 
SNURs.  D(;.scrij)tions  of  te.sts  are 
])rovided  for  informational  purposes. 
Id’A  .strongly  encourag(;.s  p(;r.son.s,  before 
performing  am  te.sting,  to  consult  with 
tlie  Ag(;ncy  pertaining  to  protoc;ol 
.s(;lection.  To  acc(;.ss  tin;  OU.Sid’  t(;.st 
guidelines  n;fer(;nc(;d  in  this  document 
(;lectronicallv.  please  go  to  hUp:// 
www’.apd.^ov/ocspp  and  .s(;lect  "Te.st 
Methods  and  (Iuidelin(;s.”  The 
Organisation  for  Economic  (;o-op(;ration 
ami  Dev(;lopment  (OEfiD)  te.st 
guidelin(;.s  are  available  from  tin;  OECD 
Hooksho])  at  http:// 

\viv\v.(){:c(il)0()ksh()p.c)r<>  or  .Source  OEC'D 
at  http://\\  \v\\'.s()iircdOH(:(i.or<>.  To  acc(;.ss 
the  European  .Standard.  EN  15051 
method,  issued  by  The  European 
(kmnnittee  for  .Standardization  ((]EN). 
please  go  to  http://\v\\  \v.cnn.(m/c(m/ 
products. 

In  the  T.SCA  section  5(e)  consent 
ord(;rs  for  s(;veral  of  the  chemical 
substances  regulated  under  this 
proposed  rule,  EPA  has  established 
))roduction  volume  limits  in  view  of  the 
lack  of  data  on  the  ])otential  health  and 
environmental  risks  that  may  be  posed 
bv  the  significant  new  uses  or  increa.sed 
exposure  to  the  chemical  substances. 
These;  limits  cannot  be;  exce;e;ele;el  unle;.ss 
the;  I’MN  submitter  first  sednnits  the; 
re;sidt.s  e)f  toxie:ity  t(;.st.s  that  we)ulel 
pe;rmit  a  re;a.se)neel  evaluiitieeu  e)f  the; 
|)e)tential  risks  jjo.sed  by  the;.se  e:he;mie:al 
sid).stane:es.  Listings  of  the;  te;sts 
spe;cifieel  in  the;  T.SCA  .se;e;tie)n  5(e) 
e:e)nsent  orders  are  inclueled  in  Unit  IV. 
'flu;  SNURs  contain  the  same 


pre)elue;tion  veihmu;  limits  eis  the;  T.SCA 
.section  5(e)  e;e)n.se;nt  e)rele;r.s.  Exe:e;e;eling 
the;.se  pre)elue;tie)n  limits  is  ele;fine;el  .is  a 
.signifie;ant  new  u.se;.  Pe;r.se)ns  whe)  intenel 
te)  e;xe:ee;el  the;  i)re)elue;tie)n  limit  must 
ne)tify  the;  Age;ne:y  by  sedemitting  ;i 
SNUN  !it  le;ast  ‘ui  elays  in  aelvane:e;  e)f 
e;e)nnnene;e;me;nt  eef  ne)n-e;xeanpt 
e:emnne;re;ial  m:midae;ture,  impe)rt.  eer 
])re)e:e;.s.sing. 

When  phvsie:al/e:hemie::d  preejierties  e)f 
te;.st  material  auel/e)r  material 
e:h;iriie:te;rizatie)n  te;.st.s  :ere;  re;e:e)unne;neleel 
leer  nane).se;ale;  substane:es  that  ene  the; 
subje;e;t  e)f  this  propecseel  rede,  ve)u 
shendel  take  inte;  e:e)nsiele;ratie)n  the 
e:haracterizatious  ielentifieel  in  the 
Cnielance  Manmel  fe)r  the;  Te;sting  of 
Manufae:teire;el  Naneematerials:  (lECD's 
.Spon.se)r.shi))  Pre)gramme,  whie;h  is 
available  at  http:/ /www. occd.org/ 
olficioldocuiucnts/displavdocumcntpdf/ 
?cotc^cuv/jm/mono(2()l)9]20/ 
rc\'B'doclanguogc=cn. 

The  re;e;e)mme;nele;el  tests  s])ecifie;d  in 
Unit  IV.  may  ne)t  he;  the;  eenlv  me;ans  e)f 
iielelmssing  the;  peetentiiil  risks  e)f  the; 
e:he;mie;al  suhst<me;e;.  Heewever, 
submitting  a  SNUN  witheent  ;my  test 
elata  may  incre;a.se;  the  likelihe)e)el  that 
EPA  will  take;  ae:tie)n  unele;r  T.SCA 
.se;e;tie)n  5(e;).  p<irtie:ul!ulv  if  .satislae;te)ry 
te;.st  re;.sidt.s  Inive;  met  be;e;n  e)bt:iine;el  fre)m 
a  i)rie)r  PMN  eer  .SNUN  .sed)mitte;r.  EPA 
re;e:e)mme;nels  that  |)e)te;uti:d  SNUN 
suhmitters  e:e)ntae:t  liPA  e;arlv  e;ne)ugh  se) 
that  they  will  he;  able;  tee  e:e)nehK;t  the; 
appreepriate;  te;.st.s. 

.SNUN  submitters  sheeidel  be;  aware; 
thiit  EPA  will  be  be;tte;r  able  te)  e;valuate; 
.SNUNs  which  j)re)vide  det<iile;el 
infeninatieni  eni  the  fe)lle)wing: 

•  Human  e;xpe).sure  anel 
envire)nme;ntal  re;lea.se  that  may  result 
from  the  .signifie:ant  ne;w  u.se;  e)f  the; 
e:hemie;al  .sid).stane:es. 

•  Pe)tential  be;ne;fits  of  the  che;mie:al 
sub.stance;.s. 

•  lnfe)rmation  eni  risks  posed  hv  the 
e:he;mie;al  .sub.staue:e;s  e:e)m])are;el  te)  risks 
])e)seel  hy  pe)te;ntial  substitute;.s. 

IX.  SNUN  Submissions 

Ae;e:e)reling  te)  ^  721. l(e:),  i)e;r.se)n.s 
submitting  ii  .SNUN  must  e:e)m])ly  with 
the  same  ue)tifie:ation  re;e]uireme;nts  auel 
EPA  re;guhite)ry  ])re)e;e;elure;.s  as  i)e;rse)n.s 
submitting  a  PMN.  inclueling 
submissie)!)  e)f  te;,st  ehitii  e)n  health  auel 
e;nvire)nme;ntal  e;ffe;e:t.s  iis  ele;.scribe;el  in  40 
(]FR  720.50.  .SNUNs  nmst  be;  submitte;el 
e)n  EPA  Feerm  Ne).  7710-25,  ge;ue;rate;el 
using  e-PMN  seeftware,  anel  submitteel  te) 
the  Agene:y  in  ae;e:e)relaue:e  with  the; 
proe:eelure;s  .se;t  forth  in  40  CFR  720.40 
anel  §  721.25.  E-PMN  se)ftware;  is 
available;  e;lee:tre)nie:ally  eit  http:// 
w’ww.cpo.gov/opptintr/ncwchcms. 


X.  Economie;  Analysis 

EPA  has  eviilmiteel  the;  ])e)te;ntial  e:e).st.s 
e)f  e;.st;iblishing  .SNUN  re;e|uire;me;nts  for 
])e)te;ntial  mannfacturers,  impe)rte;r.s.  anel 
l)re)e:e;sse)r.s  e)f  the;  e:he;mie;;d  .sub,stane:es 
.subje;e:t  te)  this  ])re)pe).se;el  ride.  EPA’s 
e:e)mj)le;te;  e;e;e)nomie;  amilysis  is  available; 
in  the;  eloe:ke;t  uneler  eloe;ket  ID  numbe;r 

EPA-Hq-()PPT-201 2-0727. 

XL  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866 

This  pre)])o.seel  rule;  wouhl  e;stablish 
.SNURs  fe)r  si;veral  ne;w  e:hemical 
suh.stance;s  that  wei'e  the  .subjee:t  of 
PMNs,  anel.  in  some  e;a.se;s.  3\SCA 
see:tion  5(e)  e;e)n.se;nt  orders.  The  ()ffie:e 
of  Management  anel  13uelge;t  (OMI3)  has 
e;xem])te;d  the.se  typeis  of  actions  fre)m 
review  uneler  Exe;e;utive;  Oreler  12800, 
i;ntitle;el  ‘'Hegulatorv  Planning  and 
Review"  (58  FR  51  7:35,  Oe;le)be;r  4,  1903). 

P.  Paperwork  Reduction  Act  [PRA] 

Ace:e)rding  te)  PRA  (44  U..S.Ck  3501  et 
.see/.),  an  age;ne:y  may  not  e:e)nelue:t  e)r 
s])onsor,  emel  a  ])erse)n  is  not  requireel  te) 
res])e)nel  to  a  ce)lle;e:tie)n  e)f  information 
that  re;e]uire;.s  ()MI3  appre)val  uneler  PRA, 
unless  it  has  heeai  appre)veel  by  ()MI3 
auel  elispliiys  a  e:urre;ntlv  valiel  ()MI3 
coutre)!  numbe;r.  'I'lie  OM13  e:e)ntre)l 
mnnbe;rs  for  EPA’s  re;gulatie)ns  iii  title  40 
e)f  the;  (if’R.  after  ap])e;aring  in  the; 

Federal  Register,  ;ire  listeel  in  40  (If'R 
part  t),  anel  ine:luele;el  e)n  the;  re;lati;el 
e:e)llei:tie)n  instrument  e)r  Ibrin,  if 
:i])plie:able;.  EPA  woiilel  amenel  the  t.ible 
in  40  CFR  part  t)  to  list  the;  OM13 
a])proval  number  for  the;  information 
e:ollea:tion  re;e|uirement,s  e;e)ntaine;el  in 
this  pre)])o,seel  rule,  if  the  SNUR  is 
subsea]ue;ntly  issue;el  as  a  final  rule.  This 
li.sting  of  the  OMR  control  numhers  anel 
their  subseiquent  e;odificcitie)n  in  the  CFR 
satisfies  the  display  reapdrements  of 
PRA  and  OMB’s  im])lementing 
ingidations  at  5  (]FR  pai't  1320.  'Fliis 
Information  (a)lle;e:tie)n  Reaiuest  (ICR) 
was  previously  subject  to  publie:  notie:e; 
anel  e:e)mme;nt  prior  te)  OMH  appre)val. 
anel  given  the  technical  nature;  of  the; 
table.  EPA  finels  that  further  ne)tie;e  anel 
e:onune;nt  to  amenel  it  is  unni;ce;s.s<iry.  As 
a  result,  EPA  finels  that  there;  is  “ge)oel 
e:ause;"  uneler  .se;e:tie)n  553(b)(3)(I3)  e)fthe 
Aelministrative  Pre)e;e;elnre;  Ae:t  (5  U..S.(',. 
553(b)(3)(13))  to  amend  this  teible; 
without  furthe;r  neetice;  anel  e:onnne;nt. 

The;  infe)rmation  e:olle;e;tie)n 
reajuirements  lelateel  to  this  ae:tie)n  have; 
alre;aely  be;e;n  a|)])rove;el  by  ()M13 
pursu.mt  te)  PR.A  unele;r  ()M13  control 
numbea-  2070-0012  (EPA  K:R  Ne).  574). 
This  actie)!)  we)ulel  ne)t  impose  any 
burden  re;e]uiring  aelelitional  OMI5 
approval.  If  an  entity  were;  to  submit  a 
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SNIIN  to  the  Agency,  the  annual  Ijiirden 
is  estimated  to  average  l)et\v(;en  30  and 
170  hours  per  res])onse.  'I’liis  hnrden 
estimate  includes  the  time  needed  to 
review  instructions,  search  existing  data 
sources,  gather  and  maintain  the  data 
iKunled,  and  complete,  rcwiew,  and 
submit  the  recininul  .SNllN. 

.Send  any  comments  about  the 
accuracy  of  the  hnrden  e.stimate,  and 
any  suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  c:ollection 
technitjues,  to  the  Director.  (Collection 
.Strategies  Division.  Offic:e  of 
Fnvironmental  Information  (2822T), 
Fnvironmental  Protection  Agem:v,  1200 
Pennsylvania  Ave.  N\Y.,  Washington, 

DCC  20400-0001.  Please  rememher  to 
include  the  OMB  control  mnnher  in  any 
correspondence,  hut  do  not  submit  any 
completed  forms  to  this  addrciss. 

C  R(^<>uI(iloiv  Flexibility  Act  (UFA) 

On  F(;hrnary  18,  2012,  EPA  certified 
pursuant  to  Ri''A  section  OO.'Slh)  (.'5  IJ.S.O. 
001  et  sc(].),  that  i)romulgation  ofthe.se 
.SNIIR.S  would  not  have  a  significant 
(jconomic  impact  on  a  substantial 
mnnher  of  small  entities  where  the 
following  are  true: 

1.  A  significant  niimhc;!’  of  .SNlINs 
would  not  he;  submitted  hv  .small 
entities  in  response;  to  the  .SNIJR. 

2.  'I’lie  SNDR  snhmitt(;d  by  any  small 
entity  would  not  cost  significantly  more 
than  .S8. 300. 

A  copy  of  that  certification  is 
available  in  the  docket  for  this  propos(;d 
rule. 

This  pro])osed  rule  is  within  the 
.sco])e  of  the  F(;hruary  18,  2012 
certific:ation.  Based  on  the  Economic 
Analy.sis  di.scnss(;d  in  Unit  X.  and  EPA's 
(;xj)erience  ])romulgating  .SNlJRs 
(discu.ssed  in  the  certification),  EPA 
h(;lieves  that  the  following  are  true; 

•  A  significant  number  of . SNlINs 
would  not  he  submitted  by  small 
entities  in  response  to  the  .SNIIR. 

•  .Submission  of  the  .SNUN  would  not 
cost  anv  small  entitv  significantlv  more 
than  .S8.300. 

Therefore,  the  promulgation  of  the 
.SNIIR  would  not  have  a  significant 
(economic  impact  on  a  suh.stantial 
mnnher  of  small  (entities. 

/I.  Unfunded  Mandates  Reform  Act 
(lIMRAj 

Ba.sced  on  EPA’s  cexpcerience  with 
proposing  and  finalizing  .SNlJRs,  .State, 
local,  and  frihal  governments  have  not 
h(;(;n  impacted  by  these  rnlemakings, 
and  EPA  does  not  hav(;  any  masons  to 
believe  that  anv  .State,  local,  or  Tribal 
governiment  woidd  he  impacted  by  this 
])r()])(),s(e(l  rule.  As  such,  EPA  has 
determimed  that  this  proposed  rule 


would  not  impo.se  any  enfoixxeahle  dntv. 
contain  any  unfunded  mandate,  or 
oth(;rwis(;  have  any  efhect  on  small 
governiiKents  subject  to  the  r(;(iinrem(ents 
of  UMRA  s(;cti()ns  202,  203,  204,  or  20.'5 
(2  U.S.C.  TIOl  et  seq.). 

E.  Executive  Order  FSUVJ 

'I'liis  action  would  not  have  a 
substantial  dinect  efhect  on  .Stat(;s,  on  the 
relationshij)  hetweeen  tin;  national 
g()V(;rnm(ent  and  the  .Stat(;s.  or  on  tine 
distrihntion  of  ])()W(;r  and 
('(esponsihilities  among  the  various 
bevels  of  gov(;rnment,  as  sp(ecifie(l  in 
Executive  Oixher  13132,  entitled 
“Federalism”  (04  FR  432.'S.').  Angu.st  10, 
1009). 

F.  Executive  Order  13175 

This  ])ro])os(e(l  ride  would  not  have 
Tribal  implications  because  it  is  not 
ex])(ecte(l  to  have  substantial  dinect 
efhects  on  Indian  Trilxes.  This  pro])os(;(l 
rule  would  not  significantlv  nor 
nni(iu(ely  affect  tin;  comnnmiti(;s  of 
Indian  'I’rihal  goxxermiKents,  nor  would  it 
involve  or  impo.se  any  r(e(jnir(;m(;nts  that 
afhect  Indian  'PrilMes.  Accordingly,  tin; 
r(;(|nir(;nu;nts  of  Ex(;cntiv(e  Oixher  1317.3. 
(entithed  “Uonsnltation  and  Uoordination 
with  Indian  Tribal  (hnxernnuents”  (0.3  FR 
07249,  Novemheer  0.  2000),  do  not  apjelv 
to  this  pr()po.s(;(l  ride. 

(j.  Executive  Order  13045 

'I’liis  action  is  not  subject  to  Executive 
Order  13043,  entitled  “Protection  of 
Uhildren  from  Environmental  Health 
Risks  and  .Safetv  Risks”  (02  I’R  19883. 
April  23.  1997),  hecan.se  this  is  not  an 
economically  significant  riegiilatory 
action  as  defined  by  Executive  Order 
12800,  and  this  action  does  not  addre.ss 
environmental  health  or  .safety  risks 
disproportionately  affecting  children. 

//.  Executive  Order  13211 

'Phis  action  is  not  subject  to  Exiecutive 
Order  13211.  entithed  “Actions 
Concierning  Riegidations  'I’hat 
.Significantly  Affect  Energy  Snpjilv, 
Di.strihution,  or  Use”  (00  I’R  28333.  May 
22.  2001),  hiecause  this  action  is  not 
exjnectied  to  afhect  eniergy  sujiply, 
distribution,  or  use  and  hiecau.se  this 
action  is  not  a  significant  negulatory 
action  under  Exiecntive  Order  1280(i. 

/.  Nationed  Technologv  Transfer  and 
Advancement  Act  (NTTAA) 

In  addition,  sinci;  this  action  does  not 
involve  anv  tiechnicid  standards, 

NT'I’AA  .siection  12(d)  (13  U.S.C.  272 
note),  does  not  apjily  to  this  action. 

/.  Executive  Order  12393 

This  action  doies  not  entail  special 
consiiherations  of  environmental  justice 


relatied  issues  as  delinieated  by 
Exiecntive  Order  12898,  (entitled 
“Federal  Actions  to  Address 
Environmental  justice  in  Minoritv 
P()])ulati()ns  and  Low-Income 
Populations”  (39  FR  7829,  Fiehruarv  18. 
1994). 

List  of  Subjects  in  40  CFR  Part  721 

Environmented  protection,  Chemicals, 
Hazardous  suhstancies.  Reporting  and 
recordkeeping  reiiiiirements. 

Datied:  Uelii  uarv  1.3.  2013. 

Maria  ).  l)oa, 

Direclnr.  Chemical  Control  Division.  Office 
of  Pollution  Prevention  and  Toxics. 

'rhenefore,  it  is  proposed  that  40  CP’R 
part  721  he  amended  as  follows: 

PART  721— [AMENDED] 

■  1 .  The  authority  citation  for  part  721 
continuies  to  rieail  as  follows: 

Authority:  1.3  U..S.C.  2004.  2007,  and 
202.3((:). 

■  2.  Add  4}  721 .10837  to  suhpart  E  to 
riead  as  follows: 

§721.10637  Substituted  picolinate 
(generic). 

(a)  Chemical  substance  and 
sianificant  new  uses  subject  to  reporting. 
(1)  Tlu;  chemical  substance  iihentified 
generically  as  siihstitnted  picolinate 
(PMN  P-00-833)  is  snhjiect  to  r(e])orting 
under  this  siection  for  the  significant 
new  nsies  die.scrihed  in  jiaragraiih  (a)(2) 
of  this  siection. 

(2)  The  significant  mew  u.ses  are: 

(i)  Release  to  water.  Rieiiuirements  as 
specifiied  in  §721.90  (a)(4).  (h)(4).  and 
(c)(4)  (N=90). 

(ii)  [Rteservedj 

(h)  Specific  requirements.  Fhe 
provisions  of  snbpart  A  of  this  part 
apply  to  this  siection  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
rieiiuirements  as  specified  in  §  721.123 
(a),  (h).  (c).  and  (k)  are  ajiiilicahle  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  retjnirements.  'rhe 
jirovisions  of  §  721.183  applv  to  this 
section. 

■  3.  Add  §  721.10838  to  snbpart  E  to 
read  as  follows: 

§721.10638  Lithium  metal  phosphate 
(generic). 

(a)  Chemical  substance  and 
significant  new  uses  snl)ject  to  nqtorting. 
(1)  'I’lie  chemical  substance  identified 
generically  as  lithium  metal  phosphate 
(PMN  P-02-187)  is  subject  to  reporting 
under  this  .section  for  the  significant 
new  u.ses  die.scrihed  in  paragraph  (a)(2) 
of  this  section. 
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(2)  Tlu!  significant  now  uses  are: 

(i)  lieUmsa  to  waior.  R(!(|uir(Mnonts  as 
s|)0(:inod  in  §721.90  (a)(4).  (1))(4).  and 
(c:)(4)(N=l). 

(ii)  IRosorvodI 

(I))  Si)0('ilic  nujuinoiionls.  'I'lu; 
ja'ovisioiis  of  suhpart  A  of  tliis  part 
aj)j)ly  to  tliis  .section  except  as  modified 
by  this  ])aragraph. 

(1)  Hocordkooping.  Kec:or(il<.(!(!ping 
nuiuinanents  as  specified  in  §721.12.') 

(a),  (b).  (c).  and  (k)  are  aj)|)lical)le  to 
manufacturers,  importers,  and 
j)rocessor.s  of  tliis  sub.stance. 

(2)  IJmitoiions  or  rovocotion  of 
cortain  notificotion  nHjuiivinonts.  The 
provisions  of  §721.18.')  a])])ly  to  this 
.section. 

■  4.  Add  §  721.1()()39  to  snhpart  E  to 
read  as  follows: 

§721.10639  Siloxanes  and  Silicones,  di- 
Me,  polymers  with  Ph  silsesquioxanes, 
hydrolyzed,  reaction  products  with  2-[[3-( 
trimethoxysilyl)propoxy}methyl]oxirane. 

(a)  (dioniical  siihstanco  and 
significant  new  uses  snhject  to  reporting. 
(l)  The  chemical  .substance  identified  as 
siloxanes  and  silicones.  di-Me, 
polymers  with  Ph  sil.sescjiiioxanes. 
hvdrolyzeil.  reaction  proilncts  with  2- 
||3-(trimethoxy.silyl)propoxy|nK!thyl 
loxirane  (PMN  lM)2-()()8;  (;A.S  No. 
478823-10-8)  is  subject  to  reporting 
under  this  section  for  the  significant 
new  n.ses  described  in  paragraph  (a)(2) 
of  this  .section. 

(2)  The  significant  new  uses  are: 

(i)  Protection  in  the  workplace. 
Recpiirements  as  sjiecified  in  §721. (>3 
(a)(1).  (a)(2)(i).(a)(.3).  (a)(4).  (a)(())(v).  (h) 
(concentration  .set  at  0.1  percent),  and 
(c).  When  determining  which  persons 
are  reasonably  likely  to  he  exjiosed  as 
rerpiired  for  §721.03  (a)(1)  and  (a)(4). 
engineering  control  measures  (e.g.. 
enclosure  or  confinement  of  the 
o|)eration.  general  and  local  ventilation) 
or  administrative  control  measures  (e.g.. 
workplace  ])olicie.s  and  jirocedures) 
shall  he  considered  and  implemented  to 
])r(!vent  exj)osure.  where  fiiasihle.  The 
following  National  Institute  for 
()ccn])ational  Safety  and  Health 
(Nl()SH)-certified  r(!S])irators  with  an 
assignetl  protection  factor  (APE)  of  at 
least  10  imset  the  reciuirements  of 
§  721.03(a)(4): 

(A)  NIOSH-cerlified  air-])nrifying, 
tight-fitting  half-face  respirator 
(Hpiipped  with  NltH)  (if  oil  aerosols 
ah.sent).  RlOO.  t)r  PI 00  filters; 

(H)  NlC)SH-c(!rtifi(!(l  air-purifying, 
tight-fitting  fnll-face  respirator  (Kpiippiid 
with  NlOO  (if  oil  aero.sols  ah.sent),  RlOO, 
or  Plot)  filters: 

(d)  NlOSH-certified  powered  air- 
pnrifving  nispirator  e(|ui])])ed  with  a 
loose-fitting  hood  or  helmet  and  high 
(ilTicicmcy  |)articulate  air  (HEPA)  filters; 


(D)  NlOSH-certified  powered  air- 
])urifying  res])irator  e(|ui])ped  with  a 
tight-fitting  face])i(!ce  (either  half-face  or 
full-face)  and  HEPA  filters;  and 

(E)  NlO.SH-certified  snpplied-air 
respirator  o])erated  in  pressure  demand 
or  continuous  How  mode  and  e(]ni])p(!d 
with  a  hood  or  helmet,  or  tiglit-fittiug 
facepiece  (either  half-face  or  full-face). 

(ii)  Indastri(d.  connnercial,  and 
consniner  activities.  Retjuirements  as 
.sp(!cified  in  §721.80(o). 

(h)  Specific  recjidreinents.  The 
])rovi.sion.s  f)f  .suh])art  A  of  this  part 
a])])ly  to  this  section  exc:e|)t  as  mo(lifi(!(l 
by  this  ])aragraph. 

(1)  Recordkeeping.  Recordkeeping 
re(iuirement.s  as  specified  in  §  721.12.') 

(a),  (h).  (c),  (d),  (e).  and  (i)  an;  a])])licahle 
to  manufacturers,  importers,  and 
proces.sors  of  this  snl)stance. 

(2)  Limitations  or  revocation  of 
certain  notification  re(]airements.  'Die 
provisions  of  §  721.18.')  a])])ly  to  this 
section. 

■  .').  Add  §  721 .1  ()()4()  to  suhpart  E  to 
read  as  follows; 

§  721 .10640  1 1 ,2-Cyclohexanedicarboxylic 
acid,  1-(2-ethylhexyl)  2-(2-methylpropyl) 
ester. 

(a)  Chemical  snhstanc(‘  and 
significant  new  uses  snhject  to  reporting. 
(1)  The  clumiical  substance  idtmtified  as 
1 .2-cyclohexanedicarhoxvlic  acid.  l-(2- 
ethvlhexvl)  2-(2-methvlpropvl)  ester 
(I’MN  P-03-13.'’);  CAS  Nos.  2. '12 9. 3 8-20- 
.'))  is  subject  to  r(!])orting  und(!r  this 
section  for  the  significant  new  uses 
de.scrihed  in  ])aragraph  (a)(2)  of  this 
.s(!ction. 

(2)  The  significant  new  uses  an;: 

(i)  Release  to  water.  Rtuiuirements  as 
specifi(!d  in  §721.90  (a)(4).  (h)(4),  and 
(c;)(4)(N=l). 

(ii)  IReserved] 

(h)  Specific  reqnirements.  The 
])rovi.sion.s  of  .suh])art  A  of  this  part 
apply  to  this  section  exce])t  as  modifi(Kl 
by  this  paragra])!). 

(1)  Recordkeeping.  R(;cordkee])ing 
reciuirements  as  specified  in  §  721.12.') 
(a),  (h),  (c),  and  (k)  are  ap])licahle  to 
manufactunu's,  im])orters,  and 
proces.sors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  re({nirements.  'I’he 
provisions  of  §  721 .1 8.')  ap])lv  to  this 
section. 

■  0.  Add  §  721.10041  to  .suh])art  E  to 
read  as  follows: 

§721.10641  Phenol  and  vinyltoluene 
based  hydrocarbon  resin  (generic). 

(a)  Chemical  snhstance  and 
significant  new  uses  snhject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  ])henol  and  vinyltoluene 
ha.sed  hydrocarbon  resin  (PMN  P-03- 


2.').'))  is  subject  to  rej)orting  under  this 
.s(!ction  for  the  significant  new  u.s(!s 
descrih(!d  in  i)aragraph  (a)(2)  of  this 
.s(!ction. 

(2)  The  significant  new  uses  are; 

(i)  Release  to  water.  Re(|nirements  as 
specified  in  §721.‘)0  (a)(4),  (h)(4),  and 
(c;)(4)(N=l). 

(ii)  IRe.servedj 

(h)  Specific  reciuirements.  The 
provisions  of  suh|)art  A  of  this  part 
apply  to  this  section  exce])t  as  modified 
by  this  ])aragra])h. 

(1)  Recordkeeping.  Recordkeeping 
re(iuirements  as  specified  in  §721.12.') 

(a),  (h),  (c),  and  (k)  are  applicable  to 
manufacturers,  importers,  and 
proc;e.s.sors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  re(}nirements.  The 
])rovi,sion.s  of  §721.18.')  a])])ly  to  this 
.section. 

■  7.  Add  §  721 .1()()42  to  .suh])art  E  to 
r(!ad  as  follows: 

§721.10642  Modified  polyisocyanates 
(generic). 

(a)  Chemical  snhstance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substances  identiluul 
genericallv  as  modified  ])olvisocvanate.s 
(PMNs  P-b3-7()2  and  P-()3-7()3)  are 
subject  to  re])orting  under  this  .section 
for  the  significant  new  u.ses  d(;si;rihed  in 
])aragrapii  (a)(2)  of  this  .sec;tion. 

(2)  Th(!  significant  new  uses  are: 

(i)  Protection  in  the  workplace. 
Reciuirements  as  spec;ified  in  §721. 83 
(a)(1),  (a)(2)(i),  (a)(3),  (h)  (concentration 
set  at  0.1  percent),  and  (c:). 

(ii)  Industricd,  commercied,  and 
consumer  (tciivities.  Reciuirements  as 
specified  in  §721.80  (f),  (o).  and  (v)(l). 

(h)  Specific  recpiircnnents.  The 
provisions  of  suhpart  A  of  this  part 
apply  to  this  scx;tion  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
reciuirements  as  spec;ifiecl  in  §  721.12.') 
(a),  (h),  (c:),  (cl),  (e),  and  (i)  are  applic:ahle 
to  manufacturers,  importers,  and 
prc)c;c;s.sor.s  of  these  suh.stanc:es. 

(2)  Limitations  or  revocation  of 
certain  notification  recjiiirements.  The 
provisions  of  §721.18.')  apply  to  this 
.sec:tic)n. 

■  8.  Add  §  721 .10843  to  suhpart  E  to 
rciad  as  follows: 

§721.10643  Diisocyanate  terminated 
polycarbodiimide  (generic). 

(a)  Chemical  substance  and 
significant  ncm’  uses  snhject  to  reporting. 
(1)  'file  c:hemic;al  suhstauc;e  identified 
generic:ally  as  clii.soc:yanate  terminated 
polyc:arhocliimide  (PMN  P-04-840)  is 
suhjec'.t  to  reporting  under  this  sec:tion 
for  the  .signific:ant  new  uses  de.sc:rihed  in 
paragraph  (a)(2)  of  this  .sec;tic)n.  The 
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nuluinanonts  of  this  rule  do  not  apply 
to  (piantities  of  the  PMN  substance  that 
have  been  completely  reacted  (cured). 

(2)  The  significant  new  uses  are: 

(i)  Protect  ion  in  tho  wovkplnco. 
R(;(]uirements  as  specified  in  §  721. (>3 
(a)(1).  (a)(:i).  (a)(4),  and  (a)(())(ii).  When 
determining  which  persons  are 
reasonably  likely  to  he  ex])osed  as 
reeiuircul  for  §721.83  (a)(1)  and  (a)(4). 
engineering  control  measur(;s  (().g.. 
enclosure  or  confineimait  of  the 
operation,  general  and  local  ventilation) 
or  administrative  control  measunis  (e.g.. 
work])lace  policies  and  procedures) 
shall  he  considenul  and  implemented  to 
prevent  exposure,  where  feasible.  A 
National  Institute  for  Oc:cupational 
Safety  and  Health  (NIOSH)-certified 
suijjjlied-air  respirator  ojjerated  in 
])ressure  demand  or  other  positive 
pressure  mode  and  ecpiipped  with  a 
tight-fitting  full  fac:epiece  with  an 
assigned  protection  factor  (APF)  of  at 
least  2.()()()  meets  the  minimum 
re(|uirements  §  721.()3(a)(4).  As  an 
alternative  to  the  res])iratorv 
reciuirements  listed  here,  a 
manufacturer.  import(;r,  or  processor 
may  choose  to  follow  the  new  clumiical 
exposure  limit  (NCIFL)  provisions  listed 
in  the  'FSHA  section  .5(e)  consent  order 
for  this  substance.  The  NCilCb  is  0.05  mg/ 
m  *.  Persons  whose  §  721.30  nupiests  to 
us(!  th(;  NdFLs  a])j)roach  an;  a])proved 
by  FPA  will  receive  N('.FIjS  provisions 
comparable  to  tho.se  contained  in  the 
corresponding  section  5(e)  consent 
order. 

(ii)  Iln/Aird  comnninicution  pro;^ram. 
Requirements  as  specified  in  §  721.72 
(a),(l)).(c).  (d).(n.(g)(l)(i).(g)(l)(ii). 

(g)(2)(i).  (g)(2)(ii).(g)(2)(iii).  (g)(2)(iv) 

(use  res])iratorv  ])rotection  or  maintain 
airborne  concentrations  at  or  below  an 
8-hour  time-weighted  average  of  0.05 
mg/m->),  (g)(2)(v),  and  (g)(5). 

(iii)  Indnstricil,  conunnrcial,  and 
consninnr  activUins.  Recpiirements  as 
specified  in  §721.80(o). 

(h)  Specific  rc(}ini'cnienis.  'I'he 
provisions  of  suhpart  A  of  this  part 
ap])ly  to  this  section  exce})t  as  modified 
bv  this  paragraph. 

(1)  Recordkeeping.  Recordkeejiing 
reciuirements  as  sjjecified  in  §  721.125 
(a)  through  (i)  are  applicable  to 
manufacturers,  importers,  and 
])rocessors  of  this  sub.stance. 

(2)  Limitations  or  revocation  of 
certain  notification  reqaireinents.  The 
provisions  of  §  721.185  apply  to  this 
.section. 

■  9.  Add  §  721.10044  to  suhpart  E  to 
read  as  follows: 


§  721 .1 0644  Reaction  product  of  aluminum 
hydroxide  and  modified  alkoxysilane 
(generic). 

(a)  (ihemical  snl)stance  and 
significant  new  uses  snhject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  reaction  |)roduct  of 
aluminum  hydroxide  and  modified 
alkoxysilane  (PMN  P—07—553)  is  subject 
to  reporting  under  this  s(!ction  for  the 
significant  new  uses  de.scrihed  in 
l)aragraph  (a)(2)  of  this  .sec:tion. 

(2)  The  significant  new  uses  are: 

(i)  Protection  in  the  workplace. 
Recpiirements  as  specified  in  §  721.03 
(a)(4),  (a)(0)(i),  (h)  (concentrations  .set  at 
0.1  percent),  and  (c).  When  determining 
which  ]Kir.son.s  are  rea.sonahly  likely  to 
he  ex])osed  as  required  for 

§  721.03(a)(4).  engineering  control 
measures  (e.g.,  enclosure  or 
confinement  of  the  ojieration,  general 
and  local  ventilation)  or  administrative 
control  measures  (e.g.,  workjilace 
])olicie.s  and  jirocediires)  shall  he 
considered  and  inqilemented  to  prevent 
exposure,  where  feasible.  The  following 
National  In.stitute  for  (Icciqiational 
.Safety  and  Health  (NK).SH)-certified 
res])irators  with  an  a.ssigned  protection 
factor  (APF)  of  at  least  10  meet  the 
recpiirements  of  §  721 .03(a)(4): 

(A)  NI{).SH-c:ertifiecl  air-purifying, 
tight-fitting  half-fac:e  respirator 
ecpii])i)ecl  with  NlOO  (if  oil  aero.sols 
ah.sent),  RlOO,  or  PlOO  filters; 

(B)  NIO.SH-c:ertifiecl  air-purifying, 
tight-fitting  full-fac;e  re.s|)irator  ecpii|)])ecl 
with  NlOO  (if  oil  aerosols  ah.sent),  RlOO, 
or  PlOO  filters; 

(C)  N10.SH-c:ertlfiecl  powered  air- 
purifying  respirator  ecpiijiped  with  a 
loose-fitting  hood  or  helmet  and  high 
efficiency  partic:ulate  air  (HEPA)  filters; 

(D)  NlC).SH-c:ertified  powered  air- 
purifying  resjiirator  equipped  with  a 
tight-fitting  facepiec:e  (either  half-fac:e  or 
full-fac:e)  and  HI^PA  filters;  and 

(E)  NI(lSH-c:ertified  suppliecl-air 
resjiirator  ojierated  in  pressure  demand 
or  c:ontinuous  flow  mode  and  ecpiipped 
with  a  hood  or  helmet,  or  tight-fitting 
fac:e]hec;e  (either  half-fac;e  or  full-fac:e). 

(ii)  Indastri(d,  commercial,  (md 
consamer  activities.  Recpiirements  as 
si)ec;ified  in  §721.80(.s)  (100,000 
kilograms). 

(h)  Specific  re(]  in  remen  ts.  The 
provisions  of  subjiart  A  of  this  part 
a])])ly  to  this  .sec;tic)n  exc:e])t  as  modified 
bv  this  ])aragraph. 

(1)  Recordkeeping.  Rec:c)rclkeej)ing 
reciuirements  as  .s])ec;ifiecl  in  §  721.125 
(a),  (h),  (c;),  (cl),  and  (i)  are  a|)plic:ahle  to 
manufac:turer.s,  importers,  and 
proc:essors  of  this  suhstancie. 

(2)  Limitations  or  revocation  of 
certain  notification  reijnirements.  'I'he 


provisions  of  §  721.185  apply  to  this 
sec:tic)n. 

■  10.  Add  §  721 .10045  to  suhpart  E  to 
read  as  follows; 

§  721.10645  Multi-walled  carbon  nanotube 
(generic)  (P-08-392). 

(a)  CAiemicai  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  'I’lie  c;hemic:al  .suh.stanc:e  identified 
generic;ally  as  multi-walled  c;arhc)n 
nanotuhe  (PMN  P-08-392)  is  .sul)jec:t  to 
reporting  under  this  sec:tic)n  for  the 
signific.ant  new  uses  clesc:rihecl  in 
paragraph  (a)(2)  of  this  sec;tic)n.  'I’he 
recpiirements  of  this  rule  do  not  apply 
to  ejuantities  of  the  PMN  suhstancie  that 
have  been  c:ompletely  reac:ted  (cured): 
inc;orj)orated  or  emhedded  into  a 
])olymer  matrix  that  itself  has  been 
c;ompletely  reacted  (c:ured);  or 
emheddecl  in  a  permanent  solid  polymer 
form  that  is  not  intended  to  undergo 
further  proc:es.sing  exc;e])t  for 
mec;hanic:al  ])rc)c:e.ssing. 

(2)  'fhe  signific:ant  new  uses  are: 

(i)  Protection  in  the  workplace. 
Recpiirements  as  .s|)ec:ifiecl  in  §  721.03 
(a)(1).  (a)(2)(i).(a)(2)(ii),  (a)(3).  (a)(4), 
and  (a)(0)  (jiartic.ulate.  inc;hicling  solids 
or  licpiid  droplets).  When  determining 
whic:h  persons  are  reasonahlv  likely  to 
he  expo.sed  as  recpiired  for  §  721. (>3 
(a)(1)  and  (a)(4).  engineering  c;c)ntrc)l 
measures  (e.g.,  enc:lc)sure  or 
c;c)nfinement  of  the  operation,  general 
and  lc)c;al  ventilation)  or  administrative 
c:c)ntrc)l  measures  (e.g..  wc)rkplac:e 
polic:ie.s  and  ]n'oc;eclures)  shall  he 
c;c)n.siderecl  and  imijlemented  to  prevent 
exposure,  where  feasible.  A  National 
In.stitute  for  Ocic.iipational  .Safety  and 
Health  (NK).SH)-c:ertified  air-j)urifying, 
tight-fitting  full-fac:e  resjhrator  equijiped 
with  NlOO  filters  with  an  assigned 
jirotection  factor  (APF)  of  at  least  50 
mccet  the  minimum  recpiirements  of 

§  721.03(a)(4). 

(ii)  Industrial,  commercial,  and 
consumer  activities.  Recpiirements  as 
.spec;ifiecl  in  §  721.80  (f),  (k).  and  (cj) 
(within  18  months  of  c;ommenc:ing  non- 
exenqit  c:ommerc;ial  manufacture). 

(h)  Specific  reiiairements.  'Die 
provisions  of  suhpart  A  of  this  part 
apjily  to  this  sec;tic)n  exc:ej)t  as  modified 
by  this  ])aragraj)h. 

(1)  Recordkeeping.  Rec:c)rclkeeping 
recpiirements  as  sj)ec;ifiecl  in  §721.125 
(a),  (b).  (c;).  (cl),  (e),  and  (i)  are  applic:ahle 
to  manuiac:turers.  importers,  and 
prc)c:e,ssors  of  this  .sul)stanc:e. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  'I’he 
provisions  of  §  721.185  ajiplv  to  this 
.sec:tic)n. 

(3)  Determining  whether  a  specific  n.se 
is  subject  to  this  section.  'I’he  provisions 
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of  S  721.1 72.')(l))(1 )  ap])ly  to  paragrapli 
(a)(2)(ii)  of  this  .section. 

■  11.  Add  §  721  .l()(i4(>  to  suhpart  R  to 
nsul  as  follows: 

§  721.10646  Multi-walled  carbon  nanotube 
(generic)  (P-09-257). 

(a)  ('.luuvicdl  siihsicincc  and 
sionifi(  (int  lunv  usds  siihjact  to  roixjiiing. 

(1)  riu!  chemical  siihstaiice  identified 
gemn  ically  as  nudti-walled  carbon 
nanotnhe  (PMN  P-nH-2.')7)  is  subject  to 
reporting  under  this  section  for  the 
significant  new  uses  (lescrilual  in 
paragraph  (a)(2)  of  this  section.  The 
reiiuireinents  of  this  rule  do  not  apjilv 
to  (luantities  of  the  PMN  substance  that 
have  been  completely  reacted  (cured): 
incorporated  or  embedded  into  a 
|)olymer  matrix  that  itself  has  been 
com])letely  reacted  (cured):  embedded 
in  a  iiennanent  solid  polymer  form  that 
is  not  intended  to  undergo  further 
processing  except  for  mechanical 
processing:  or  incoi'iiorated  into  an 
article  as  defined  at  40  (IFK  720.3(c). 

(2)  The  significant  new  uses  are: 

(i)  Plot oct ion  in  tho  workploco. 
RiHiuirements  as  specified  in  §  721.03 
(a)(1).  (a)(2)(i).(a)(2)(ii).  (a)(3).  (a)(4). 
and  (a)(())  (particulate,  including  solids 
or  liiiuid  drojilets).  When  determining 
which  persons  are  nxisonahly  likelv  to 
he  ex])o.sed  as  reiiuired  for  721.03 
(a)(1)  and  (a)(4).  engineering  control 
measures  (e.g..  enclosure  or 
confinement  of  the  operation,  genmal 
and  local  ventilation)  or  admini.strative 
control  measures  (e.g..  workplace 
policies  and  procedures)  shall  he 
considered  and  inijilemented  to  prevent 
exposure,  where  feasible.  A  National 
Institute  for  Occupational  Safety  and 
Health  (NlOSH)-certified  air-purifying, 
tight-fitting  full-face  respirator  eipiipped 
with  NlOO  filters  with  an  assigned 
protection  factor  (APF)  of  at  least  .K) 
meets  the  minimum  requirements  of 
§721.()3(a)(4). 

(ii)  Indnstriol,  connnorciol.  and 
consinnor  activitias.  Recpiirements  as 
spec:ified  in  721.80  (f).  (k).  and  (q). 

(iii)  lioloasa  to  wator.  Recpiirements  as 
specified  in  721.00  (l))(l)  and  (c)(1). 

(h)  Spocific  ivqnirainonts.  The 
provisions  of  suhjiart  A  of  this  jiart 
apply  to  this  section  excejit  as  modified 
by  this  |)aragra])h. 

(1)  Pocordkaojiing.  Rec:ordkeeping 
recpiirements  as  .spec:ific!cl  in  §  721.12.') 
(a).(h).(c;).  (cl).(e).  (i).  and  (k)  are 
ap|)lic:ahle  to  manufac:turers.  inqiorters. 
and  prc)c:essors  of  this  .suhstanc;e. 

(2)  Idinitations  or  wvocation  of 
cartain  notification  rcijnircincnts.  The 
provisions  of  §721.18.')  applv  to  this 
.sec:tion. 

(3)  Determining  whether  a  npecific  use 
is  subject  to  this  section,  'flu;  provisions 


of  §  721.1 72. ')(!))(! )  a])])ly  to  |)aragraph 
(a)(2)(ii)  of  this  section. 

■  12.  Add  §  721.10047  to  suhpart  F  to 
read  as  follows: 

§  721.10647  Multi-wailed  carbon 
nanofibers  (generic). 

(a)  ('.heinical  sahstance  and 
significant  new  uses  snbject  to  reporting. 
(1)  The  c:hemic:al  .sul)stanc:e  identified 
generic:ally  as  multi-walled  c:arhon 
nanolihcas  (FMNs  l’-10-ll.').  F-10-111). 
f-10-117.  P-10-118.  P-10-110.  P-10- 
120.  P-10-121.  P-10-122.  P-10-123.  P- 
10-124.  P-10-12.'),  and  0-10-120)  are 
.sul)jec;t  to  reporting  under  this  sec:ticm 
for  the  signiiic;ant  new  u.ses  clesc:ril)ecl  in 
paragraph  (a)(2)  of  this  sec:tic)n.  'I’he 
recpiirements  of  this  rule  do  not  apply 
to  cpiantities  of  the  PMN  substances 
after  they  have  heem  c:c)m])letelv  reacted 
(c;urecl):  inc;or|)C)ratecl  or  emhedded  into 
a  ])olymer  matrix  that  itself  has  been 
reac:tecl  (cured);  emhedded  into  a 
permanent  .solid  iiolymer  form  that  is 
not  intended  to  undergo  further 
|)rc)c;e.s.sing  exc:ept  for  mec;hanic:al 
])rc)c:e.ssing;  or  incorjiorated  into  an 
artic;le  as  clefined  at  40  (3‘’R  720. 3(c;). 

(2)  The  signific;ant  new  uses  are: 

(i)  Protection  in  the  workplace. 
Recpiirements  as  spec;iiiecl  in  §  721.03 
(a)(1).  (a)(2)(i).(a)(2)(ii).  (a)(3),  (a)(4). 
and  (a)(0)(i).  When  determining  whic:h 
|)ersc)ns  are  reasonably  likely  to  he 
ex])osecl  as  recpiired  for  §721.()3  (a)(1) 
and  (a)(4).  engineering  c:c)ntrc)l  measures 
(e.g..  enc:lc)sure  or  c;c)nfinement  of  the 
operation,  gencacil  and  loc;al  ventilation) 
or  administrative  c;c)ntrol  measures  (e.g.. 
workjilace  polic:ie.s  and  i)rc)c:edures) 
shall  he  c:on.siclered  and  inqilemented  to 
])revent  ex])C)sure.  where  feasible.  A 
National  Institute  for  C)c:cu]jational 
.Safety  and  Health  (NI()SH)-certifiecl  air- 
])nrifving.  tight-fitting  full-face 
respirator  equipped  with  NlOO  filters 
with  an  assigned  ]jrotec:tion  fac:tor  (APF) 
of  at  least  !)()  mcH!t.s  the  minimum 
reejuirements  of  §  721 .03(a)(4). 

(ii)  Indnstriah  commercial,  and 
consumer  activities.  Recpiirements  as 
s])ec:ifiecl  in  §721.80  (k)  (elec;tric:al  and 
thermal  c:oncluc:tivity  additive  in 
enc:apsulatecl  thermoplastic:s. 
thermosets.  elastomers,  glass,  metals, 
and  c:eramic:s;  mec;hanical  rc;iniorc;ement 
additive  in  enc:a])sulatecl  thermc)])la.stic;s. 
thermosets.  elastomers,  glass,  metals, 
and  c;eramic:s;  energy  storage  additive; 
or  c:hemical  intermediate),  (I)  and  (cj). 

(iii)  Release  to  water.  Recpiirements  as 
spec:ified  in  §721.00  (h)(1)  and  (c:)(l). 

(h)  Specific  requirements.  The 
provisions  of  suhiiart  A  of  this  part 
a])])ly  to  this  sec:tic)n  exc:e])t  as  modified 
by  this  jiaragraph. 

(1)  Recordkeeping.  Rec:orclkeeping 
recpiirements  as  .spec:ifiecl  in  §  721.12.') 


(a),  (h).  (c;).  (d).  (e).  (i).  and  (k)  are 
ap])lic;al)le  to  manufac:turers.  importers, 
and  ])roc;essor.s  of  the.se  suhstanc:e.s. 

(2)  Limitations  or  revocation  of 
certain  notification  reqairements.  The 
jirovisions  of  §  721 .18.')  apply  to  this 
.sec;tic)n. 

(3)  Determining  whether  a  specific  use 
is  sidiject  to  this  s(H:tion.  The  jirovisions 
of  §  721 .1 72.')(h)(l )  ajijily  to  jiaragrajih 
(a)(2)(ii)  of  this  .sec:tion. 

■  13.  Add  §  721.10048  to  suhjiart  Etc) 
read  as  follows: 

§  721.10648  Modified  lithium  iron 
phosphates  (generic). 

(a)  (ihemical  substance  and 
significant  new  ases  subject  to  reporting. 
(1)  The  chemic:al  .suhstanc;es  identified 
generic:ally  as  modified  lithium  iron 
jihosjihates  (PMNs  P— 10-.')4.')  and  1^-10- 
,')40)  are  suhjec:t  to  rejiorting  under  this 
.sec:tion  for  the  significant  new  u.ses 
clesc:rihecl  in  jiaragrajih  (a)(2)  of  this 
.sec.'tion.  'I'he  reejuirements  of  this  rule  do 
not  ajijily  to  cjuantities  of  the  PMN 
.sulistauc;es  after  they  have  been 
c:c)mjiletely  reac:tecl  (c;urc;cl),  emhedded 
or  inc.orjiorated  into  a  jiolymer  matrix 
that  has  been  reacted  (c:urecl),  or 
emhedded  in  a  jiermanent  solid  jiolymer 
form  that  is  not  intended  to  undergo 
further  jiroc;essing.  exc;ejit  mec:hanic:al. 

(2)  rhe  signific:ant  new  uses  are: 

(i)  Industrial,  commercial,  and 
consumer  activities.  Reejuirements  as 
sjiec:ifiecl  in  §721.80  (a),  (li),  (c:),  (k),  and 

(q). 

(ii)  Release  to  water.  Reejuirements  as 
sjiec:ifiecl  in  §721.00  (li)(l)  and  (c;)(l). 

(li)  Specific  reejuirements.  The 
Jirovisions  of  sulijiart  A  of  this  jiart 
ajijily  to  this  section  exc;ejit  as  modified 
by  this  jiaragrajih. 

(1)  Recordkeeping.  Recordkeejiing 
reejuirements  as  sjiecified  in  §721.12.') 
(a),  (h),  (c;),  (i).  and  (k)  are  ajijilicahle  to 
manufac:turers.  importers,  and 
jirocessors  ofthe.se  .suli,stanc:es. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
Jirovisions  of  §  721.18.')  ajijily  to  this 
.sec.tion. 

(3)  Determining  whether  a  specific  use 
is  subject  to  this  section.  The  jirovisions 
of  §  721 .1 72.')(li)(l)  ajijily  to  jiaragrajih 
(a)(2)(i)  of  this  sec;tion. 

■  14.  Add  §  721 .1 0040  to  suhjiart  F  to 
read  as  follows: 

§  721.10649  MDI  modified  polyalkylene 
glycol  adipate  polyester  (generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  c.hemical  sulistanc:e  identified 
generic:ally  as  Mill  modified 
jieilyalkylene  glyc:ol  adijiate  jiolyester 
(PMN  P-11-11.'))  is  subject  to  rejiorting 
under  this  .sec:ticin  for  the  .signific:ant 
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luiw  uses  des(:ril)ed  in  ])aragra])h  {a)(2) 
of  this  section. 

(2)  'fhe  significant  new  uses  are: 

(i)  Protection  in  the  \vork})I(H:e. 
R(!(|uireinents  as  spcicified  in  §721.83 
(a)(4).  (a)(H)(i).  (a)((i)(ii).  (a)((i)(v).  (1)) 
(concentration  set  at  0.1  ])(!rcent).  and 
(c).  VVlieii  (l(!leriuiuing  wliicli  persons 
art!  r(!asonal)ly  likely  to  he  exposed  as 
nitiuinul  for  §721.(j3  (a)(4).  (iiigineering 
control  measures  (e.g..  enclosure  or 
confiiuiinent  of  the  operation,  general 
and  local  ventilatit)n)  or  admini.strative 
control  ineasnres  (e.g..  work])lace 
policies  and  procedures)  shall  he 
considered  and  implemented  to  prevent 
exi)osnre,  where  feasible.  The  following 
National  Institute  for  ()ccni)ational 
.Safety  and  Health  (NlOSH)-certified 
respirators  with  an  assigned  ])rotection 
factor  (APF)  of  at  least  10  meet  the 
re(inir(!ments  of  §  721.03(a)(4): 

(A)  NlO.SH-certified  air-purifying, 
tight-fitting  half-face  respirator 
(Kpiipped  with  NlOO  (if  oil  aerosols 
absent),  RlOO,  or  PlOO  filters: 

(13)  NlO.SH-certified  air-|)nrifying. 
tight-fitting  full-fac(!  respirator  e()ni])])e(l 
with  NlOO  (if  oil  aero.sols  ahsemt),  RlOO, 
or  Pi 00  filters; 

(C)  NlO.SH-certified  jjowered  air- 
purifying  respirator  (!(|ni])pe(l  with  a 
loo.se-fitting  hood  or  helmet  and  high 
efficiency  jiarticnlate  air  (HfiPA)  filters; 

(D)  N10.SH-certifi(!(l  powered  air- 
purifying  r(!S])irator  ecpiipped  with  a 
tight-fitting  face])i(!ce  (either  half-face  or 
full-face)  and  HEPA  filters;  and 

(E)  NlO.SH-certified  su])plied-air 
res|)irator  operated  in  ])ressure  demand 
or  continuous  flow  mode  anil  eijuipjxid 
with  a  hood  or  helmet,  or  tight-fitting 
facepiece  (either  half-face  or  full-face). 

(ii)  Industrial,  coininercial.  and 
consumer  activities.  Requirements  as 
specified  in  §721.80(o). 

(h)  Specific  recpdreinents.  The 
provisions  of  suhpart  A  of  this  part 
a])ply  to  this  section  exce})t  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
riKiuirements  as  specified  in  §  721.12.5 
(a),  (h),  (c),  (d),  and  (i)  are  applicable  to 
manufacturers,  importers,  and 
])rocessors  of  this  suh.stance. 

(2)  Limitations  or  revocation  of 
certain  notification  reejnirements.  Tlu! 
provisions  of  §  721 .1 85  ap])lv  to  this 
section. 

■  15.  Add  §  721 .1 0050  to  suh])art  E  to 
riiad  as  follows: 

§  721.10650  Polyether  substituted 
anthraquinone  derivative  (generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  j)olyether  substituted 
anthraquinone  derivative  (PMN  P-11- 


155)  is  subject  to  reporting  under  this 
section  for  the  significant  ni!W  uses 
descril)(!(l  in  jiaragraph  (a)(2)  of  this 
section. 

(2)  The  significant  new  us(!s  are: 

(i)  lndnstri(d.  comm(;rci(d,  and 
consumer  activities.  Re(|uirements  as 
s])ecifie(l  in  §721.80(j)  (colorant  for 
cleaners  and  detergents). 

(ii)  1  Reserved  I 

(h)  Specific  reejnirements.  The 
provisions  of  subjiart  A  of  this  jiart 
apply  to  this  .section  except  as  modified 
by  this  paragra])h. 

(1)  Recordkeejiing.  Recordkeeping 
reejnirements  as  sjiecified  in  §  721.125 
(a),  (h).  (c),  and  (i)  are  a])j)licahle  to 
mannfactnrers,  im])orters,  and 
jiroces.sors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
jjrovisions  of  §  721 .1 85  a|)|)ly  to  this 
section. 

■  10.  Add  §  721.10051  to  sul)j)art  E  to 
read  as  follows; 

§  721.10651  Carbide  derived  nanocarbon 
(generic). 

(a)  Chemical  substance  and 
significant  new  u.ses  subject  to  re})orting. 
(1)  'I’he  chemical  substance  idiiutified 
generically  as  carbide  derived 
nanocarhon  (PMN  P-H-20())  is  subject 
to  re])orting  under  this  section  for  the 
significant  new  uses  described  in 
|)aragra])h  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 

(i)  Indnstried.  commerckd,  and 
consumer  activities.  Reijuirements  as 
siiecified  in  §721.80(j)  (manufacture  of 
the  suh.stance  by  the  method  described 
in  the  jiremanufacture  notice). 

(ii)  I  Reserved! 

(h)  Sjjecific  reejnirements.  The 
])rovisions  of  snhjjart  A  of  this  jiart 
a|)|)lv  to  this  .section  excej)t  as  modified 
by  this  ])aragraj)h. 

(1)  Ree:oreikeej}ing.  Recordkee|)ing 
reijiiirements  as  sjjecified  in  §  721.125 
(a),  (h),  (c),  and  (i)  are  a))])lical)le  to 
manufacturers,  im))orters,  and 
jnoces.sors  of  this  substance. 

(2)  Limiteitions  or  revoceition  of 
e'.erteiin  nedificeition  reeejuirements.  The 
jirovisions  of  §721.185  ajijilv  to  this 
section. 

(3)  Deteimining  whether  a  sj)ecific  use 
is  suhjeect  to  this  see:tie)n.  The  ])rovisions 
of  §  721 .1 725(h)(1 )  a|)|)ly  to  j)aragra])h 
(a)(2)(i)  of  this  .section. 

■  17.  Add  §  721.10052  to  suhjiart  I'Ho 
read  as  follows: 

§  721.10652  Hexanedioic  acid,  polymer 
with  polyether  polyol,  1,T-methylenebis[4- 
isocyanatobenzene]  and  dihydroxydialkyl 
ether  (generic). 

(a)  Chemiced  suhsteme:e  etnel 
signijiexmt  new  usees  suhjeeed  to  rejeorting. 


(1)  'fhe  chemical  suhstance  identified 
generically  as  hexanedioic  acid. 

|)olymer  with  jiolyether  |)olyol,  1.1'- 
m(!thylenel)is|4-isocyanatol)enz(!ne|  and 
dihydroxydialkyl  ether  (PMN  P-1 1-309) 
is  subject  to  rej)orting  under  this  siictiou 
for  the  significant  new  u.ses  de.scrihiid  in 
l)aragra])h  (a)(2)  of  this  .section. 

(2)  'fhe  significant  new  uses  are: 

(i)  Proteeeetiem  in  the;  we)rkj)Ieie:e. 
Requirements  as  sjjecified  in  §  721.03 
(a)(4),  (a)(0)(i).(a)(0)(ii).(a)(0)(v).(h) 
(concentration  .set  at  0.1  jiercenl).  and 
(c).  When  determining  which  jiersons 
are  reasonahlv  likelv  to  he  exjiosed  as 
riKjnired  for  §  721.03(a)(4).  engineering 
control  measures  (e.g.,  enclosure  or 
confinement  of  the  o|)eration.  general 
and  local  ventilation)  or  admini.strative 
control  measures  (e.g..  work))lace 
jjolicies  and  ])rocedure.s)  shall  he 
considered  and  inijilemented  to  ])revent 
exjjosnre.  where  feasible.  'Fhe  following 
National  Institute  for  Occu])ational 
.Safety  and  Health  (NlO.SH)-certified 
re.sj)irator.s  with  an  assigned  ])rotection 
factor  (APF)  of  at  least  10  meet  the 
reijuirements  of  §  721.03(a)(4): 

(A)  NlO.SH-certified  air-jinrifying, 
tight-fitting  half-face  resjiirator 
eqnij)j)eil  with  NlOO  (if  oil  aerosols 
absent).  RlOO.  or  PlOO  filters: 

(13)  NlO.SH-certified  air-jmrifying, 
tight-fitting  full-face  re.sj)iralor  equijijieil 
with  NlOO  (if  oil  aerosols  absent),  RlOO. 
or  PlOO  filters; 

((d  NlO.SH-certified  jiowereii  air- 
purifying  resjiirator  equij)j)eil  with  a 
loo.se-fitting  hood  or  helmet  and  high 
efficiency  jiarticnlate  air  (HEPA)  filters; 

(D)  NlO.SH-certified  j)owered  air- 
jinrifying  re.sj)irator  eqnij)j)ed  with  a 
tight-fitting  iacej)iece  (either  half-face  or 
full-face)  and  HEPA  filters:  and 

(E)  NIOiSH-certified  .suj)j)lieil-air 
re.sj)irator  oj)erated  in  jiressiire  demand 
or  continuous  flow  mode  and  equij)jjeil 
with  a  hood  or  helmet,  or  tight-fitting 
facejiiece  (either  half- face  or  full-face). 

(ii)  Inehrstrieil,  e:e)mmercied.  anei 
eeonsnmer  eieetivities.  Requirements  as 
sjjecifieil  in  §721.80(o). 

(h)  Sjnee.ific  reejnirements.  The 
jHox  isions  of  snhjiart  A  of  this  jiart 
aj)j)ly  to  this  section  excejit  as  modified 
by  this  j)aragraj)h. 

(1)  Recemikeeejhng.  Recorilkeejiing 
requirements  as  sjiecifieil  in  §721.125 
(a),  (h),  (c).  (d),  and  (i)  are  aj)j)licahle  to 
manufacturers,  imjiorters,  auil 
jirocessors  of  this  suh.stance. 

(2)  Limitediems  e)r  re;ve)e:eition  e)f 
e:e;rteein  nedifie.eetion  reeejuirements.  The 
jirovisions  of  §  721.185  aj)j)lv  to  this 
.section. 

■  18.  Add  §  721.10053  to  suhjiart  Eto 
read  as  follows: 


Federal  Register /Vol.  78,  No.  87  /  Monday,  Fol)ruary  25,  2018  /  Proposed  Rules 


12699 


§  721.10653  Hexanedioic  acid,  polymer 
with  .alpha.-hydro-.omega.- 
hydroxypoly  [oxy(methyl-1 ,2- 
ethanediyl)],1 ,1  '-methylenebis[4- 
isocyanatobenzene],  dihydroxydialkyl  ether 
and  dialkanol  ether  (generic). 

(a)  ('Jwiuical  siil)si(tnc(^  and 
significant  new  uses  subject  to  reporting. 
(1)  The  (;hemii:al  suhstanee  identified 
genericallv  as  hexanedioic  acid, 
polymer  with  . alpha. -hydro-. omega. - 
hydroxypolyloxy(methyl-l  .2- 
ethane(liyl)i.l  .l'-methylenel)is|4- 
isocyanatohenzenel.  dihydroxydialkyl 
ether  and  dialkanol  ether  (PMN  P-ll- 
811)  is  subject  to  rejjorting  under  this 
section  for  the  significant  new  u.ses 
descrilMul  in  paragraph  (a)(2)  of  this 
section. 

(2)  The  significant  new  uses  are: 

(i)  Protection  in  the  workplace. 
Recpiirements  as  specified  in  S  721. 08 
(a)(4).  (a)(0)(i).  (a)(0)(ii).  (a)(0)(y).  (h) 
(concentration  .set  at  0.1  percent),  and 
(c).  When  determining  which  persons 
are  reasonably  likely  to  he  expo.sed  as 
nupiinKl  lor  §  721.08(a)(4).  engineering 
control  measures  (e.g..  ench)sure  or 
confinement  of  the  operation,  general 
and  local  yentilation)  or  administratiye 
control  measures  (e.g.,  workplace 
policies  and  procculnres)  shall  he 
consid(!r(!d  and  im]ilemente(l  to  preyent 
exposure,  where  feasible.  The  following 
National  Instituti;  for  Occupational 
.Safety  and  Health  (NK)Sl  l)-c(?rtiiied 
resi)irator.s  with  an  assigned  jirotection 
factor  (APF)  of  at  least  10  meet  the 
r(!(iuirements  of  S  721.08(a)(4): 

(A)  NlOSH-certified  air-])nriiying. 
tight-fitting  half-face  respirator 
(!(]nipped  with  NlOO  (if  oil  aerosols 
ah.sent).  RlOO.  or  Pl(K)  filters; 

(If)  NlO.SH-certified  air-purifying, 
tight-fitting  full-face  respirator  ecpiipped 
with  NlOO  (if  oil  acuo.sols  absent),  RlOO. 
or  Plot)  filters: 

(C)  NlOSH-certified  pc)wered  air- 
|)urifying  respirator  equi])])ed  with  a 
loose-fitting  hood  or  helmet  and  high 
eflii:iency  particidate  air  (HEPA)  filters: 

(D)  N10SH-c»;rtiried  ])owered  air- 
purifying  respirator  ecpiipped  with  a 
tight-fitting  facepiece  (either  half-face  or 
full-face)  and  HEl’A  filters;  and 

(E)  NlOSH-certified  supplied-air 
resjiirator  operated  in  pre.ssure  demand 
or  continuous  flow  mode  and  ecpiijijied 
with  a  hood  or  helmet,  or  tight-fitting 
facepiece  (either  half-face  or  full-face). 

(ii)  Industrial.  cominercUd,  and 
consumer  activities.  Recpiirements  as 
S|)ecified  in  S721.80(o). 

(h)  Specific  recjuireinents.  'Die 
proyisions  of  .suh])art  A  of  this  jiart 
apjily  to  this  section  excejil  as  modified 
by  this  paragra])h. 

(1)  liecordkeeping.  Recordkeeping 
recpiirements  as  specified  in  §  721.125 


(a),  (h).  (c).  (d),  and  (i)  are  applicable  to 
manufacturers,  imiiorters,  and 
])roces.sors  of  this  substance. 

(2)  Limitations  or  nwocation  of 
certain  notification  reqnirements.  The 
proyisions  of  §  721 .1 85  a])])ly  to  this 
.section. 

■  19.  Add  §  721.1()()54  to  suhpart  E  to 
read  as  follows: 

§  721.10654  Hexanedioic  acid,  polymer 
with  .alpha.-hydro-.omega.- 
hydroxypoly[oxy(methyl-1 ,2- 
ethanediyl)],1,1’- 

methylenebis[isocyanatobenzene], 
dihydroxydialkyl  ether  and  dialkanol  ether 
(generic). 

(a)  (Chemical  substance  and 
significant  new  uses  sid)ject  to  reporting. 
(1)  The  chemical  substance  identified 
generic;ally  as  hexanedioic  ac:id. 
jiolymer  with  .aliiha.-hydro-.omega.- 
hydroxyj)oly|oxy(methyl-l  .2- 
ethanediyl)  j,l  ,1  ’- 

methylenehislisocyanatohenzenel, 
dihydroxydialkyl  ether  and  dialkanol 
ether  (PMN  P-l'l-812)  is  subject  to 
re|)orting  under  this  .section  for  the 
significant  new  u.ses  described  in 
paragra])h  (a)(2)  of  this  section. 

(2)  'I’he  significant  new  uses  are: 

(i)  Protection  in  the  workplace. 
Rerpiirements  as  specified  in  §  721.88 
(a)(4),  (a)(8)(i),  (a)(8)(ii),  (a)(8)(y).  (h) 
(concentration  set  at  0.1  iiercent).  and 
(c).  When  determining  which  persons 
are  reasonably  likely  to  he  expo.sed  as 
reipiired  for  §721. (>8  (a)(4).  engineering 
control  measures  (e.g..  enclosure  or 
confinement  of  the  operation,  general 
and  local  yentilation)  or  administratiye 
control  measures  (e.g.,  workjilace 
policies  and  procedures)  shall  he 
considered  and  implemented  to  jireyent 
exjiosure,  where  feasible.  The  following 
National  In.stitute  for  Occiqiational 
Safety  and  Health  (NIO.SH)-certified 
respirators  with  an  assigned  protection 
factor  (APF)  of  at  least  10  meet  the 
retjuirements  of  §  721 .88(a)(4): 

(A)  NlOSH-certified  air-purifying, 
tight-fitting  half-face  respirator 
e(]ui])j)e(l  with  NlOO  (if  oil  aerosols 
ah.sent).  RlOO,  or  Pi 00  filters; 

(13)  NlOSH-certified  air-purifying, 
tight-fitting  full-face  re.s])irator  ecpiijijied 
with  NlOO  (if  oil  aerosols  ah.sent),  RlOO, 
or  PICK)  filters: 

(C)  NlO.SH-certified  ])owered  air- 
purifying  respirator  e(pii])])ed  with  a 
loose-fitting  hood  or  helmet  and  high 
efficiency  jiarticulate  air  (HEPA)  filters; 

(D)  NlO.SH-certified  jiowered  air- 
jnirifying  re.s])irator  (Hjiiipped  with  a 
tight-fitting  face|)iece  (either  half-face  or 
full-face)  and  HEPA  filters;  and 

(E)  NlO.SH-certified  supplied-air 
res])irator  o|)erated  in  pressure  demand 
or  continuous  ilow  mode  and  e(|uii)ped 


with  a  hood  or  helmet,  or  tight-fitting 
facepiece  (either  half-face  or  full-face). 

(ii)  Indnstricd,  commerckd,  and 
c:onsnmer  activities.  Retpiirements  as 
siiecified  in  §721.80(o). 

(h)  Specific  nujuirements.  The 
|)royisions  of  suhjiart  A  of  this  ])art 
apply  to  this  sef:tion  except  as  modified 
by  this  paragraiih. 

(1)  liecordkeej)ing.  Recordkeejiing 
recpiirements  as  specified  in  §721.125 
(a),  (h).  (c),  (d).  and  (i)  are  applic.ahle  to 
manufacturers,  inqiorters,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
c(}rt(nn  notification  requirements.  The 
jiroyisions  of  §  721.185  ajiply  to  this 
.section. 

■  20.  Add  §  721.10855  to  suhpart  E  to 
read  as  follows: 

§  721.10655  Hexanedioic  acid,  polymer 
with  .alpha.-hydro-.omega.-hydroxypoly 
[oxy(methyl-1,2-ethanediyl)],1,1’- 
methylenebis[4-isocyanatobenzene], 
dihydroxydialkyl  ether,  reaction  products 
with  dialkylcarbinol  (generic). 

(a)  (diemiccd  substance  and 
significant  new  uses  subject  to  rejmrting. 
(1)  The  chemical  substance  identified 
generically  as  hexanedioic  acid, 
polymer  with  .al])ha.-hydro-.omega.- 
liy(lroxy])oly|oxy(methyl-l  ,2- 
ethanediyl)|,l  ,1  ’-methylenehis|4- 
isocyanatohenzenel,  dihydroxydialkyl 
ether,  reaction  products  with 
dialkylcarhinol  (PMN  P-11-818)  is 
subject  to  reporting  under  this  .section 
for  the  significant  new  u.ses  de.scrihed  in 
])aragraph  (a)(2)  of  this  .section. 

(2)  The  significant  new  uses  are: 

(i)  Protection  in  the  workplace. 
Recpiirements  as  specified  in  §  721.88 
(a)(4),  (a)(8)(i),  (a)(8)(ii).  (a)(8)(y),  (h) 
(concentration  set  at  0.1  iiercent),  and 
(c).  When  determining  which  persons 
are  reasonably  likely  to  he  ex])o.sed  as 
required  for  §  721.88(a)(4).  engineering 
control  measures  (e.g.,  enclosure  or 
confinement  of  the  o]jeration,  general 
and  local  yentilation)  or  admini.stratiye 
control  measures  (e.g.,  work])lace 
policies  and  j)rof:edures)  shall  he 
considered  and  imi^lemented  to  preyent 
exposure,  where  feasible.  The  following 
National  Institute  for  Occiqiational 
.Safety  and  Health  (NKl.SH)-certified 
respirators  with  an  assigned  jirotection 
factor  (/\1’F)  of  at  least  10  meet  the 
recpiirements  of  §  721.88(a)(4): 

(A)  NlO.SH-certified  air-purifying, 
tight-fitting  half-face  respirator 
etpiipped  with  NlOO  (if  oil  aerosols 
absent),  RlOO.  or  I’lOO  filters; 

(15)  NlO.SH-certified  air-purifying, 
tight-fitting  full-face  respirator  e(piip])ed 
with  NlOO  (if  oil  aero.sols  ah.sent).  RlOO, 
or  Plot)  filters: 

((i)  NlO.SH-certified  powered  air- 
jiurifying  respirator  equipped  with  a 
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loo.se-fitting  hood  or  helmet  and  high 
effieiencv  particulate  air  (1  lEPA)  filters; 

(D)  NIQSH-certified  jjowered  air- 
purifying  respirator  (ujuipped  with  a 
tight-fitting  facepiece  (either  half-face  or 
full-face)  and  IIFPA  filters:  and 

(E)  NIO.SH-certified  snpidied-air 
res])irator  operated  in  j)ressure  demand 
or  continuous  flow  mode  and  ecjuipped 
with  a  hood  or  helmet,  or  tight-fitting 
facepiece;  (either  half-face  or  full-face;). 

(ii)  Indiisiridl,  conuiidicitil.  and 
consuiudv  (ictiviiics.  Re;eiuire;me;nts  as 
spe;e:ifie;el  in  4}  721 .80(0). 

(h)  Specific  raquiwindnts.  The; 
l)rovisions  of  sul)j)art  A  of  this  part 
apply  te)  this  se;e:tie)n  e;xe:e;|)t  as  meeelifieel 
by  this  paragrajdi. 

(1)  Rdcoi'dkddping.  Ree:e)relkeeping 
re;e|uirements  as  s])e;e;ifie;el  in  §  721.125 
(a),  (b).  (c),  (el),  and  (i)  are  ajjplicahle;  te; 
mannfaelnrers,  import e;rs.  anel 
])roe:e;sse)rs  e)f  this  snhstanex;. 

(2)  Limitations  or  revocation  of 
cert(nn  notification  rccinircmcnts.  The; 
pre)visie)ns  e)f  §721.185  a])])ly  to  this 
.se;e:tion. 

■  21 .  Aelel  §  721 .1()()5()  te;  snh])art  E  te; 
re;ael  as  fe)llows: 

§  721.10656  Hexanedioic  acid,  polymer 
with  .alpha.-hydro-.omega.- 
hydroxypoly[oxy(methyl-1 ,2- 
ethanediyl)],1  ,T-methy  lenebis[4- 
isocyanatobenzene],  dihydroxydialkyl  ether 
reaction  products  with  dialkylcarbinol 
(generic). 

(a)  Chemical  sahstance  and 
significant  neiv  uses  subject  to  reporting. 
(1)  The;  e:he;mie:al  snhstane:e  ielentifieel 
ge;nerie:ally  as  hexaneelieeie;  ae:iel, 

|)olvme;r  with  .al])ha.-hvelre)-.e)me;ga.- 
liyelre)xype)ly|e)xy(me;thyl-l  .2- 
e;thane;diyl)],l,l  ’-me;thyle;ne;l)is|4- 
isoe:yanate)he;nzenel,  elihvelre)xyelialkyl 
e;the;r  re;ae:tion  pre)elucts  with 
elialkyle:arhine)l  (PMN  P-Tl-814)  is 
snhjeed  to  re;porting  uneler  this  section 
for  the  significant  nt;w  uses  ele.seaiheel  in 
j)<iragra])h  (a)(2)  of  this  st;ction. 

(2)  The  signifie:ant  new  uses  are: 

(i)  Protection  in  the  workplace. 
Re;e]uirements  as  s]K;e:ifieel  in  §  721.88 
(a)(4).  (a)(8)(i).  (a)(8)(ii).  (a)(8)(v).  (h) 
(e:e)ne:e;ntratie)n  .set  at  0.1  pe;re:e;nt),  anel 
(c).  When  ele;te;rmining  whie:h  persons 
are;  re;ase)nahly  likely  te)  he;  e;x])e)se;el  as 
re;e]nire;el  fe)r  §  721.88(a)(4).  e;ngine;e;ring 
e;e)ntre)l  me;asure;s  (e.g.,  e;ne:le)sure;  e)r 
e:e)niine;me;nl  e)f  the;  e)])e;ration,  ge;ne;ral 
anel  le)e:al  ventilatiem)  e)r  aelministrative; 
e:e)ntre)l  me;a.sure;s  (e.g..  we)rkplae:e; 
pe)lie:ie;s  anel  pre)e:e;elnre;s)  shall  he 
e:e)nsielere;el  iinel  imple;me;nte;el  to  pre;ve;nt 
e;xpe)sure;,  whe;re;  feasible.  The;  folle)wing 
Natie)nal  Institute  fe)r  ()e;e:ui)atie)nal 
Safety  anel  He;;ilth  (Nl()SU)-e:e;rtifie;el 
re;spirators  with  an  assigne;el  prote;e:tie)n 
lae:tor  (APE)  of  at  least  10  me;e;t  the 
r(;eiuireanents  of  §  721.88(a)(4): 


(A)  N10SH-e:e;rtifie;eI  air-purifying, 
tight-fitting  half-fae;e;  re;sj)irate)r 
e;e|inpj)e;el  with  NlOO  (if  oil  ae;re).se)ls 
ah.sent),  RlOO,  e)r  PlOO  filte;rs; 

(H)  Nl()SH-e;e;rtifie;el  air-purifying, 
tight-fitting  fnll-fae;e;  re;spirate)r  e;e|ni])pe;el 
with  NlOO  (if  e)il  ae;re)se)ls  al)se;nt),  KlOO, 
e)r  PlOO  filters: 

(C)  NI()Sn-e;ertifie;el  pe)were;el  air- 
])nrifying  re;s])irator  e;einii)pe;el  with  a 
ie)e).se-fitting  he)e)el  or  helmet  anel  high 
e;ffie;ie;ne:y  i)artie:idate;  air  (MEPA)  filters; 

(D)  NIQSl l-e:e;rtifie;el  ])e)we;re;el  aii- 
purifying  re;spirate)r  e;e]nippe;el  with  a 
tight-fitting  fae;e;j)ie;e:e;  (either  half-iae;e  e)r 
full-fae:e)  anel  HEPA  filte;rs:  anel 

(E)  Ni()SH-e:e;rtifieel  sup|)lieel-air 
re;s])irator  e)])e;rateel  in  pressure  elemanel 
or  e:e)ntinue)us  lleew  me)ele;  anel  ee]uipj)e;el 
with  a  hooel  or  he;hne;t,  or  tight-fitting 
fae:e;i)iee:e  (either  half-fae:e  e)r  fidl-fae;e;). 

(ii)  Industri(d,  commercial,  and 
consunjer  activities.  Re;e]uire;ments  eis 
spee;iiie;el  in  §  721.80(e)). 

(h)  Specific  requirements.  The; 
|)re)visie)ns  e)f  snl)])art  A  e)f  this  part 
ai)|)ly  te)  this  se;e:tie)n  e;xe;e;])t  as  me)elifie;el 
by  this  i)aragraj)h. 

(1)  Recordkeeping.  Re;e;e)relke;e;ping 
re;e|nire;me;nts  as  spe;e:ifie;el  in  §  721.125 
(a),  (h),  (e:).  (el),  anel  (i)  are;  a])])lie:al)le;  te) 
manidae:tnre;rs.  lmpe)rte;rs.  anel 
])re)e:e;s.se)rs  e)f  this  sul)stane:e;. 

(2)  Limitations  or  revocation  of 
certain  notification  re(]idrements.  The; 
])re)visie)ns  of  §721.185  ai)))ly  te)  this 
se;e:tie)n. 

■  22.  Aelel  §  721 .1 0857  to  snhpart  E  te) 
re;ael  as  fe)lle)ws: 

§  721 .1 0657  Castor  oil,  polymer  with 
hydrogenated  vegetable  oil,  1,1’- 
methylenebisfisocyanatobenzene]  and 
isocyanate  (generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The;  e:hemie:al  siil)stane:e  ielentifieel 
ge;ne;rie:ally  as  e:aste)r  e)il,  ])e)lymer  with 
hvelre)genate;el  ve;getal)le  oil,  1,1’- 
me;thyle;nel)is|ise)e;yanate)l)enzene|  anel 
ise)e:yanate  (PMN  P-12-78)  is  sul)je;e;t  te) 
re;pe)rting  uneler  this  .se;e:tie)n  fe)r  the 
signifie:ant  new  uses  ele;scril)e;el  in 
paragra])!)  (a)(2)  e)f  this  se;e;tie)n. 

(2)  The;  signifie:ant  new  use;s  are;: 

(i)  Protection  in  the  workplace. 
Re;ejinreane;nts  as  spe;e:ifieel  in  §  721.88 
(a)(4),  (a)(8)(i).  (a)(8)(ii).  (a)(8)(v).  (h) 
(e:e)ne:e;ntratie)n  set  <it  0.1  ])e;re:e;nt),  anel 
(e:).  When  ele;te;rmining  whie:h  |)e;rse)ns 
are  re;ase)nal)ly  likely  te)  he;  e;xpe)se;el  as 
re;eiinre;el  lor  §  721.88(a)(4).  e;ngine;e;ring 
e;e)ntre)l  me;asnre;s  (e.g..  e;ne:le)snre;  e)r 
e;e)nfine;ment  e)f  the;  e)pe;ratie)n,  ge;ne;ral 
anel  le)e:al  ve;ntilalie)n)  e)r  aelministrative 
e:e)ntre)l  nu;asure;s  (e;.g.,  we)rkplae:e; 
pe)lie;ies  anel  j)re)e;e;elure;s)  shall  he 
e;e)nsiele;re;el  anel  implementeel  to  prevent 
e;xpe)sure,  whe;re;  fe;asil)le;.  The;  fe)lle)wing 


Natie)nal  Institute  for  Oe:e:uj)iitie)nal 
Safe;ty  anel  Health  (NIOSH)-ce;rtifie;el 
re;spirate)rs  with  an  assigne;el  ])re)tee:tie)n 
fae:te)r  (APE)  e)f  <it  le;ast  10  me;e;t  the; 
re;e]iure;me;nts  e)f  §  721.88(a)(4): 

(A)  NIOSH-e:e;rtifieel  air-purifying, 
tight-fitting  half-fae.e  re;spirate)r 
e;e}iupi)e;el  with  NlOO  (if  e)il  ae;re)se)ls 
ah.sent).  RlOO.  or  PlOO  filte;rs: 

(11)  Nl()SH-e:ertifie;el  air-purifying, 
tight-fitting  full-fae;e;  respirateer  e;eiuip|)eel 
with  NlOO  (if  e)il  ae;re)se)ls  al),se;nt),  RlOO, 
e)r  PlOO  filters: 

(('.)  Nl(l.SH-e:ertifie;el  j)e)we;re;el  air- 
l)nrifying  re;spirate)r  e;epni)pe;el  with  a 
le)e).se;-fitting  he)e)el  or  helmet  anel  high 
e;ffie:ie;ne:y  partie:ulale  air  (HEPA)  filters: 

(D)  N10SH-e;e;rtifie;d  i)e)we;reel  air- 
purifying  re;s])irator  eejuippeel  with  a 
tight-fitting  fae;ej)ie;e:e  (e;ither  half-fae;e  or 
full-fae;e)  anel  HEPA  filters;  anel 

(E)  NlQSl  l-e:ertifie;el  supplieel-air 
re;spirate)r  e)])e;rate;el  in  ])re;.ssure;  elemanel 
e)r  e;e)ntinue)us  flow  moele  anel  e;eiuipi)eel 
with  a  he)e)ei  e)r  helmet.  e)r  tight-fitting 
fae:e;pie;e:e;  (e;ither  half-fae:e  e)r  fidl-fae:e;). 

(ii)  lndustri(d.  commercial,  and 
consumer  activities.  Re;einire;me;nts  as 
s])e;e:ifie;ei  in  §  721.80(e)). 

(h)  Specific  recpiirements.  8’he; 
pre)visie)ns  e)f  subpart  A  e)f  this  j)art 
a])ply  te)  this  .se;e:tie)n  e;xe:e;|)t  as  me)elifie;el 
by  this  pciragra})h. 

(1)  Recordkeeping.  Re;e:e)relke;e;ping 
re;eiinre;me;nts  as  spe;e:ifieel  in  §721.125 
(a),  (h).  (e;),  (el),  anel  (i)  are;  applie:al)le;  te) 
manufae;turers,  impe)rte;rs.  anel 
pre)e:e;sse)rs  e)f  this  sul)stane;e;. 

(2)  Limitations  or  revocation  of 
certain  notification  reepdremenfs.  The; 
pre)visie)ns  e)f  §721.185  a])plv  te)  this 
.se;e:tie)n. 

■  28.  Aelel  §  721 .10858  te)  sul)j)art  E  te) 
reael  as  fe)lle)ws: 

§  721.10658  2-Oxepanone,  polymer  with 
1 ,6-diisocyanatohexane,  2,2-dimethyl-1 ,3- 
propanediol  and  2,2’-oxybis[ethanol]. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The;  e;he;mie:al  sul)stane:e  ielentifieel  as 
2-e)xe;pane)ne;,  pe)lyme;r  with  1.8- 
eliise)e:yimate)he;xane.  2,2-elime;thvl-l  .8- 
pre)])ane;elie)l  anel  2,2’-e)xvhis|e;thane)l| 
(PMN  P-12-188:  CA.S  No.  1818708-5)0- 
5)  is  sul)je;e:t  te)  re;pe)rting  uneler  this 
.se;e;tie)n  leer  the;  .signifie;ant  ne;w  u.se;s 
ele;se:ril)e;el  in  ])aragraph  (a)(2)  e)f  this 
se;e;tie)n. 

(2)  The;  signifie:ant  new  uses  are: 

(i)  Protection  in  the  workplace. 
Re;e]uire;me;nts  as  spe;e;ifie;el  in  §  721.88 
(a)(4).  (a)(8)(i).  (a)(8)(ii).  (a)(8)(v).  (h) 
(e:e)ne:e;ntratie)n  set  at  0.1  pe;rce;nt),  anel 
(e:).  When  ele;termining  whie:h  per.seens 
are;  re;ase)nahly  likely  te)  he;  ex|)e)se;el  as 
re;eiuire;el  for  §  721.88(a)(4).  e;ngine;ering 
e:e)ntre)l  measure;s  (e.g.,  e;ne;le)sure  or 
eionfinement  e)f  the  operatie)!),  ge;ne;ral 


Federal  Register /Vol.  78,  No.  37 /Monday,  February  2.5,  2013 / Proposed  Rides 


12701 


and  local  ventilation)  or  administrative 
control  measures  (e.g.,  workplace 
policies  and  procedures)  shall  hi; 
considered  and  imphnnented  to  prevent 
exposure,  where  leasihle.  The  lollowing 
National  Institute  tor  ()ccu|)ational 
.Safety  and  Health  (NIOSl  I)-certified 
respirators  with  an  assigned  protection 
factor  (APF)  of  at  least  10  meet  the 
nMiuirements  of  721  .()3(a)(4): 

(A)  Nt().SH-i:ertified  air-purifving. 
tight-fitting  half-face  respirator 
(M|uipped  with  NlOO  (if  oil  aerosols 
ah.sent).  RiOO.  or  Pl(K)  filters: 

(H)  NlO.Sl  l-certilled  air-jnirifying, 
tight-fitting  full-face  respirator  equipped 
with  NlOO  (if  oil  aerosols  absent),  KlOO, 
or  PI 00  filters: 

(C)  NKXSH-certified  jiowered  air- 
purifving  res|)irator  e(|uij)i)ed  with  a 
loo.se-fitting  hood  or  helmet  ami  high 
efficiency  particulate  air  (HEPA)  filters: 

(D)  Nlb.SH-certified  powered  air- 
purifving  respirator  eipiipped  with  a 
tight-fitting  facejiiece  (either  half-face  or 
full-face)  and  HEPA  filters:  and 

(E)  NlO.SH-certified  supiilied-air 
res])irator  operated  in  pre.ssure  demand 
or  continuous  flow  mode  and  eijuipped 
with  a  hood  or  helmet,  or  tight-fitting 
facepiece  (either  half-face  or  full-face). 

(ii)  Indiistridl.  comiutncUiI,  and 
consumer  (ictivilias.  Reiiuirements  as 
specifieil  in  §721.80(o). 

(h)  Specific  nuiuinnuanls.  The 
provisions  of  subpart  A  of  this  ])art 
ajiply  to  this  section  except  as  modified 
by  this  paragra])h. 

(I)  liticordkdaping.  Recordkeeping 
riKiuirements  as  sjiecified  in  §  721.12.5 
(a),  (b).  (c).  (d).  and  (i)  are  aiijilicahle  to 
manufacturers,  importers,  and 
processors  of  this  suh.stance. 

(2)  Liniildtions  or  moccd ion  of 
cortoin  notification  rc(inircincnts.  The 
|)rovisions  of  §721.185  apply  to  this 
.section. 

■  24.  Add  §  721.1()(i5n  to  suh])art  E  to 
read  as  follows: 

§  721.10659  Poly(oxy-1,4-butanediyl), 
-hydro — hydroxy-,  polymer  with 
alkyidiisocyanates  (generic). 

(a)  (ihcinicid  snhstancc  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  poly(oxy-1.4-l)utanediyl), 
-hydro — hydroxy-,  polvmer  with 
alkyldii.socyanates  (PMN  P-12-143)  is 
subject  to  reporting  under  this  .section 
for  the  significant  new  u.ses  de.scribed  in 
paragrapli  (a)(2)  of  this  section. 

(2)  'I'he  significant  new  uses  are: 

(i)  Protection  in  the  workplace. 
Reijuirements  as  sjiecified  in  §  721.83 
(a)(4).  (a)((i)(i).  (a)((i)(ii).  (a)((i)(v).  (b) 
(concentration  .set  at  0.1  percent),  and 
(c).  When  determining  which  jier.sons 
are  reasonably  likely  to  he  expo.sed  as 


re(]uired  for  §  721  .(j3(a)(4).  engineering 
control  measurijs  (e.g..  enclosure  or 
confimanent  of  thi;  operation,  gemaal 
and  local  viaitilation)  or  administrative 
control  measures  (e.g..  workplace 
policies  and  procedures)  shall  lu; 
considia’ed  and  implemented  to  jncviait 
exposure,  wliiae  feasible.  The  following 
National  In.stitnte  ha' Occuiiational 
.Safety  and  Health  (NI().SH)-certified 
respirators  with  an  assigmal  protection 
factor  (APF)  of  at  least  10  meiit  tin; 
reiiuireimaits  of  §  721 .03(a)(4): 

(A)  NIO.SH-cerlified  air-i)urifving, 
tight-fitting  half-face  riispirator 
e(iui])ped  with  NlOO  (if  oil  aerosols 
ah.sent),  RlOO,  or  Pi  00  filters: 

(B)  NlO.SH-certified  air-purifving, 
tight-fitting  full-face  respirator  equipped 
with  NlOO  (if  oil  aerosols  ah.sent).  RlOO. 
or  Pi 00  filters: 

((])  NlO.SH-certified  powered  air- 
j)urifying  respirator  equipped  with  a 
loo.se-fitting  hood  or  helmet  and  high 
efficimicy  particulate  air  (HEPA)  filters: 

(D)  Nlb.SH-certified  |)ower(;d  air- 
purifying  ri!S])irator  (Ujuipiied  with  a 
tight-fitting  facejiiece  (eithiir  half-face  or 
iull-fac(;)  and  HEPA  filters:  and 

(E)  NIO.SH-cerlified  .sup]died-air 
respirator  oiierated  in  pressure  demand 
or  continuous  flow  mode  and  eipiippiul 
with  a  hood  or  helm(!t.  or  light-fitting 
facejiiece  (either  half-face  or  full-faci!). 

(ii)  Industrkd.  conunerciid.  and 
consumer  activities.  Rixininmients  as 
specified  in  §721.80(o). 

(b)  Specific  reepurements.  'Flu; 
provisions  of  suhjiart  A  of  this  j)arl 
a])ply  to  this  section  exce])t  as  modifiiul 
by  this  ])aragrai)h. 

(1)  Recordkeeping.  Recordkeeping 
reiiuirements  as  s|)ec.ified  in  §  721.125 
(a),  (b),  (c).  (d),  and  (i)  are  ap])licahle  to 
manufacturers,  imiiorters,  and 
prociissors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
jirovisions  of  §721.185  apply  to  this 
section. 

■  25.  Add  §  721. moot)  to. subpart  E  to 
read  as  follows: 

§  721.10660  Aliphatic  diisocyanate  adduct 
with  substituted  amino  alkyl  silane 
(generic). 

(a)  (ihemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chianical  substance  identified 
generically  as  aliiihalic  dii.socyanate 
adduct  with  sub.stituted  amino  alkvl 
silane  (PMN  P-12-274)  is  suhjiict  to 
reporting  under  this  section  for  the 
significant  new  uses  de.scribed  in 
jiaragraph  (a)(2)  of  this  .section. 

(2)  'Fhe  significant  new  u.ses  an;: 

(i)  Protection  in  the  workplace. 
Reiiuirements  as  specified  in 
§  721.03(a)(4).  (a)(0)(i).  (a)(0)(ii). 


(a)(0)(v),  (h)  (concentration  set  at  0.1 
percent),  and  (c).  When  determining 
which  persons  are  reasonablv  likelv  to 
he  exposed  as  reiiuired  for 
§  721  .()3(a)(4),  engineering  control 
measures  (e.g.,  enclosure  or 
confinement  of  tin;  operation,  general 
and  local  ventilation)  or  administrative 
control  measures  (e.g.,  workplace 
policies  and  procedures)  shall  he 
consideriul  and  implemented  to  prevent 
exposure,  where  feasible.  The  following 
National  Institute  for  Occupational 
.Safety  and  Health  (NI().SH)-certified 
respirators  with  an  assigned  protection 
factor  (APF)  of  at  Exist  10  meet  the 
reiiuirements  of  §  721.03(a)(4): 

(A)  NlO.SH-certified  air-purifying, 
tight-fitting  half-face  respirator 
equipped  with  NlOO  (if  oil  aerosols 
absent),  RlOO.  or  Pi 00  filters: 

(13)  NlO.SH-certified  air-purifying, 
tight-fitting  full-face  respirator  equipped 
with  NlOO  (if  oil  aerosols  ah.sent).  RlOO, 
or  Plot)  filters: 

(C)  NlO.SH-certified  powered  air- 
purifving  respirator  equipped  with  a 
loose-fitting  hood  or  helmet  and  high 
efficiency  particulate  air  (HEPA)  filters: 

(D)  NlO.SH-certified  powered  air- 
purifving  respirator  equipped  with  a 
light-fitting  facepiece  (either  half-lace  or 
full-face)  and  HEPA  filters:  and 

(I’])  NIO.SH-cerlified  supplied-air 
respirator  oiierated  in  jiressure  demand 
or  continuous  flow  mode  and  equi|)])ed 
with  a  hood  or  helmet,  or  tight-filling 
facejiiece  (either  half-face  or  full-face). 

(ii)  Industri(d.  commercial,  and 
consumer  activities.  Requirements  as 
s])ecified  in  §721.80(o). 

(b)  Specific  reejuirements.  'Fhe 
provisions  of  subpart  A  of  this  part 
apj)ly  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeejiing 
requirements  as  s])ec.ified  in  §721.125 
(a).  (1)),  (c).  (d),  and  (i)  are  ajiplicahle  to 
manufacturers,  importers,  and 
])rocessor.s  of  this  suh.stance. 

(2)  Limit(dions  or  revocation  of 
certcun  notification  recjuirements.  The 
provisions  of  §  721.185  a])])ly  to  this 
.section. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

42  CFR  Part  70 

[Docket  No.  CDC-2012-0016] 

RIN  0920-AA22 

Control  of  Communicable  Diseases: 
Interstate;  Scope  and  Definitions 

AGENCY;  Centers  for  Di.sease  Control  and 
lV(;vention  (IIHS/CDC).  Department  of 
Health  and  I  Inman  Scn  viees  (HUS). 
ACTION:  Notice  of  ]n'oi)osed  rnlemaking; 
withdrawal. 


SUMMARY:  I'he  Centers  for  Disease 
(iontrol  and  Prevention  ((ilX',)  within 
th(i  Dcjjjartment  of  Health  and  Human 
.Services  (HHS)  is  withdrawing  a 
])reviou.sly  published  Notice  of 
I’ropo.sed  Rulemaking  (NPRM)  that 
solicited  jnihlic  comment  on  u])dates  to 
the  Scoi)e  and  Definitions  for  its 
regulations. 

DATES:  The  Notice  of  Pro])osetl 
Rulemaking  ])ublished  at  77  FR  75330. 
December  20.  2012.  is  withdrawn, 
(dfetlive  imimuliately. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
(|ne.slions  conccaiiing  this  notice:  Ashlev 
A.  Marrone,  )D,  Centers  for  Disease 
Control  and  Prevmilion.  1000  (ilifton 
Road  NF..  Mailstop  l']-03.  Atlanta, 
Ceorgia  30333;  telephone  404^08- 
1000. 

SUPPLEMENTARY  INFORMATION:  (In 
December  20.  2012.  HHS/dXi 
imhlished  a  Notice  of  Projjosed 
Rnlemaking  (NPRM)  amending  42  (iFR 
IKirl  70  to  update  the  Scope  and 
Ilefinitions  to  reflect  moflern 
terminology  and  plain  language  used  by 
private  indu.stry  and  pid)lic  health 
partners.  (77  FR  75930).  On  the  .same 
date,  HHS/(dXi  simultaneously 
l)nl)lished  a  companion  direct  final  rule 
that  ])ro])osed  identical  u])dates  iu  this 
Federal  Register  because  it  believed  that 
th(!  i)ropos(;d  revisions  were  nou- 
controversial  and  unlikelv  to  generate 
significant  adverse  comment.  (77  FR 
75880).  In  the  NPRM,  HHS/CDC 
indicated  that  if  we  did  not  receive  any 
significant  adver.se  comments  on  the 
direct  final  rule  by  lanuary  25,  2013,  we 
would  i)nl)lish  a  document  in  the 
Federal  Register  withdrawing  this 
notice  of  |)ro])o.sed  rulemaking  and 
confirming  the  effective  date  of  the 
direct  final  rule  within  30  days  after  the 
comment  period  on  the  direct  final  rule 
ends.  HHS/(3Xi  rcjceived  one  ])nhlic 
comment  that  was  not  a  significant, 
adverse  comment,  hut  rather  was  in 
support  of  the  companion  NPRM. 
Hecau.se  HHS/("D(;  did  not  receive  anv 


significant  adverse  comments  to  the 
NPRM  within  the  s])ecified  comment 
])eriod.  we  hereby  withdraw  this  NPRM 
from  rulemaking. 

Dated:  Idihriiarv  13.  2013. 

Kallileeii  Sebeliiis, 

Siu  it'ldiy.  Dvpdiinwu!  oi  llmhh  and  lliinuin 
Saniccs. 

U  K  Doe.  2(n:t-()4K{<)  Filed  2-22-i;i;  Hid.S  am| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

42  CFR  Part  71 

[Docket  No.  C DC-201 2-0017] 

RIN  0920-AA12 

Control  of  Communicable  Diseases: 
Foreign;  Scope  and  Definitions 

agency;  (ienters  for  Disease  (iontrol  and 
Prevention  (HHS/CIX;),  Department  of 
Health  and  Human  Services  (HHS). 
ACTION:  Notice  of  propo.sed  rulemaking; 
withdrawal. 

SUMMARY:  The  (ienters  for  Di.sease 
(iontrol  and  Prevention  (HlXi)  within 
the  D(!partment  of  ihudth  and  Human 
Services  (HHS)  is  withdrawing  a 
l)revion.slv  jiublished  Notice  of 
Proi)osed  Rulemaking  (NPRM)  that 
solicited  ])uhlic  comment  on  u])date.s  to 
the  Scope  and  IXdinitions  for  its 
regulations. 

DATES:  'Fhe  Notice  of  Pro])osed 
Rnlemaking  jnihlished  at  77  F’R  75939. 
December  2(5,  2012,  is  withdrawn, 
effective  immediately. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
(piestions  concerning  this  notice:  Ashley 
A.  Marrone,  JD,  (Centers  for  Di.sease 
Control  and  Prevention,  1000  Clifton 
Road  NE.,  Mailstop  E-()3,  Atlanta. 
Ceorgia  30333;  telephone  404-498- 
1000. 

SUPPLEMENTARY  INFORMATION:  On 
December  20,  2012  HHS/CD("  published 
a  Notice  of  Proposcid  Rulemaking 
(NPRM)  amending  42  (iFR  ])art  71  to 
update  the  Scope  and  Definitions  to 
ndlect  modern  tinminology  and  plain 
language  usinl  globally  by  indu.strv  and 
public  health  partners.  (77  FR  75939). 

On  th(!  same  date,  HH.S/(]IXi 
simnltaneously  [jiiblished  a  companion 
direct  final  rule  that  propo.sed  identic:al 
u])date.s  in  this  Federal  Register  because 
it  believed  that  tin;  j)ro])o.sed  revisions 
were  non-controversial  and  unlikely  to 
generate  significant  adver.se  comment. 
(77  FR  75885).  In  the  NPRM.  HHS/CDC 
indicated  that  if  we  did  not  receive  any 
significant  adverse  comments  on  the 
direct  final  rule  by  )anuarv  25,  2013,  we 


would  publish  a  document  in  the 
Federal  Register  withdrawing  this 
notice  of  proposed  rulemaking  and 
confirming  the  effective  date  of  the 
dir(;ct  final  rule  within  30  days  after  the; 
comment  period  on  the  direct  final  rub; 
ends.  HHS/(;D(;  niceived  two  comments 
to  the  com])anion  NPRM.  One  comment 
jMirtained  to  food  safetv  that  raised 
issues  unr(;lated  to  the  com])anion 
NPRM  and  appiiars  to  have  been 
suhmilted  in  error.  The  second 
comm(;nt  was  a  general  comment  on 
immigration  and  was  outside  the  scope 
of  this  rulemaking.  HHS/CiDCi  did  not 
consider  this  comment  to  be  a 
significant,  adverse  comment  because  it 
did  not  raise  any  issues  that  were 
relevant  to  the  subject  matter  under 
consideration.  Bec:ause  HHS/CDC"  did 
not  receive  any  relevant  significant 
adverse  comments  within  the  sjaicified 
comment  period,  we  hereby  withdraw 
this  NPRM  from  rulemaking. 

Dated:  l-’eliruarv  13.  2013. 

Kathleen  Sehelius. 

Sdcmlctry.  Dopurtiuonl  of  I Icallh  and  lliimon 
Son’icos. 

|FR  Dec.  2(n:!-04i:n  Filed  2-22-Kl:  »:4.">  <iin| 
BILLING  CODE  4163-18-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  223  and  224 

RIN  0648-XT12 

Endangered  and  Threatened  Species; 
Proposed  Rule  To  List  66  Reef- 
Building  Coral  Species;  Proposed 
Reclassification  of  Elkhorn  Acropora 
palmata  and  Staghorn  Acropora 
cervicornis  Under  the  Endangered 
Species  Act  (ESA);  Extension  of  Public 
Comment  Period  and  Notice  of  Public 
Hearing 

AGENCY:  National  Marini;  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
(iommerce. 

ACTION;  Extension  of  public  comment 
p(;riod:  notice  of  public  hearing. 

SUMMARY:  NMFS  heri;l)y  extends  the 
comment  period  on  the  propo.sed  listing 
determinations  of  (Hi  reef-building  coral 
specii;s  and  the  jiroposed 
reclassifications  of  elkhorn  (Acropora 
palmata)  and  staghorn  (Acropora 
cervicornis)  corals  under  the  ESA  until 
April  (i.  2013,  and  announces  a  [nihlic 
hearing  to  he  held  in  Silver  Spring,  MD. 
on  March  12.  2013. 
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DATES:  ('oinnuMits  and  inibnuation 
regarding  tliis  proposed  rule  must  be 
received  bv  April  (i.  2013.  The  ])ul)lic 
hearing  will  he  held  ou  Tiui.sdav.  March 
12.  2013.  from  0  to  0  p.m.  in  .Silver 
.Spring.  MD. 

ADDRESSES:  The  March  12.  2013. 
hearing  will  he  held  at  NOAA 
Ileadcpiarters.  Huilding4.  NOAA 
.Science  Center.  1301  Fast-We.st 
Highway.  .Silver  .Spring.  MD  20010. 

^'ou  may  suhmit  comments,  identified 
hv  NOAA-NMI''.S-2010-003().  hv  anv  of 
the  following  methods: 

•  Fl(u:lroni(:  siihinissioiis:  .Submit  all 
ehictronic  public  comments  via  the 
Federal  e-Rulemaking  Portal.  (Jo  tc) 
www.raf^uhitions.gov/ 
*i!(l()ckntD(^tinl:I)=l\'()AA-NMFS-2()  1 0- 
()()3(i\,  click  the  "Comment  Now!"  icon, 
complete  the  recpiired  fields,  and  enter 
or  attach  vour  comments. 

•  Mctil:  .Submit  written  comments  to 
Regulatory  Branch  Chief.  Protected 
Resources  Division.  National  Marine 
Fi.sheri(!s  .Service.  Pacific  Islamls 
Regional  Office.  1001  Kapiolani  Blvd.. 
.Suite  1110.  Honolulu.  HI  ‘K)814;  or 
A.ssi.stant  Regional  Administrator. 
IVotected  Resources.  National  Marine 
Fish(!ri(!.s  .Servic;e.  .Southeast  Regional 
Offic(i.  203  13th  Avenue  .South.  .Saint 
Petersburg.  FT  33701.  Attn;  82  coral 
s|)(!ci(is  j)roposed  listing. 

•  Fax:  808-073-2041:  Attn:  Protected 
R(!.sourc(!S  R(!gulatorv  Branch  (diief;  or 
727-824-.5300:  Attn:  Prot(!cted 
Resources  A.ssi.stant  Regional 
Administrator. 

Instriictians:  (.'inmuan\s  sent  by  any 
other  method,  to  any  otluir  addniss  or 
individual,  or  received  after  the  end  of 
the  comment  period,  may  not  he 
considered  by  NMFS.  All  comments 
received  are  a  part  of  the  public  record 
and  will  generally  he  po.sted  for  public 
viewing  on  wmv.ragulations.gov 
without  change.  All  personal  identifying 
information  (e.g..  name,  aildre.ss.  etc.), 
confidential  husine.ss  information,  or 
otherwise  .sensitive  information 
suhinittiul  voluntarilv  hv  tlu;  seiuhir  will 
1)(!  publicly  accessibh;.  NMF.S  will 
accej)t  anonymous  comments  {(niter  "N/ 
A”  in  the  recpiired  fields  if  you  wi.sh  to 
nnnain  anonymous).  Attaclnmnits  to 
el(!ctronic  comments  will  Ik;  accepted  in 
Microsoft  Word.  Fxcel.  or  Adobe  PDF 
file  formats  only. 

You  can  obtain  the  jietition  and 
refennice  materials  mgarding  this 
determination  via  the  NMF.S  Pacific 
Island  R(!gional  Office  Web  site:  htip:// 
\\’\v\v.fj)ir.noaa.gov/FHD/ 
FUDj:(mil.html:  NMI'S  Southeast 
Regional  Office  Whib  site:  http:// 
saro.  mil  fs.  naaa  .gov/ jir/ asa/ 
H'JC'AmilSpacws.htm:  NMf’.S  HQ  Web 


site:  htip:/ /www.miifs.noaa.f’ov/slorias/ 
2012/1  l/lt2(:oraIs.himl:  or  by  submitting 
a  nHjuest  to  the  Regulatory  Branch 
Ohief.  Protectcnl  Resources  Division. 
National  Marine  Fisheries  .Service, 

Pacific  Islands  Riigiomd  Office,  IbOl 
Ka])iolani  Blvd..  .Suite  1 110.  I  lonolulu, 

HI  00814,  Attn:  82  coral  sjiecies. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ohelsey  Young,  NMF.S.  Pacific  Islands 
Regional  Office,  808-044-2137;  banci! 
.Smith.  NMF.S.  Pacific  Island  Riigional 
Office.  808-044-22.58;  )ennifer  Moore, 
NMF.S,  .Southea.st  Regional  Office,  727— 
824-5312:  or  Marla  Nammack,  NMF.S, 
OlTicc!  of  Protected  Resources.  301-427- 
8400. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  December  7,  2012,  we  published 
a  proj)o.s(!d  rule  in  the  Federal  R(;gisler 
(77  FR  73210)  in  response?  to  a  ])etition 
submitted  by  the?  Cent(!r  for  Biological 
Diversity  to  list  83  re(!f-huilding  coral 
sp(;ci(!s  as  threatciued  or  (iiidangereid 
und(!r  the  ESA.  We  concluded  that  12  of 
the  petitioned  coral  s])(!ci(!S  warrant 
listing  as  endangenid  (5  (laribhean  and 
7  Indo-Pacific),  54  coral  spiicicis  warrant 
listing  as  thniatesned  (2  Oarihl)(;an  and 
52  Indo-Pacific),  and  10  coral  speciejs 
(all  Indo-Pacific)  do  not  warrant  listing 
as  threateni!d  or  endangenid  iiiuhir  tlu; 
I'kSA.  We  also  detcjiinined  that  two 
(kirihh(;an  coral  s])ecie.s  currentlv  listeid 
wiurant  reclassification  from  thr(!at(?ned 
to  endanger(;d. 

W(!  suhsetiuently  r(!C(!ived  re(pi(;.sts  to 
extend  the  i)ublic  comnuiiit  p(?riod  for 
an  additional  90  davs.  We  have 
determined  that  an  extension  of  30  days, 
until  A])ril  0.  2013,  making  the  full 
comment  ]j(!riod  120  days,  will  allow 
ad(;{piate  time  for  the  public  to 
thoroughly  review  and  comment  on  the 
proposed  rule  while  still  ])roviding  the 
agency  with  sufficii?nt  time  to  meet  our 
statutory  deadlines. 

Public  Hearing 

joint  Commerc(!-Interior  F.SA 
im])lenK!nting  njgulations  state?  that  the 
.Secretary  shall  prom])tly  hold  at  least 
one  public  lu?aring  if  any  p(?rson 
r(?(pie,st.s  om?  within  45  days  of 
publication  of  a  pro])osed  r(?gidation  to 
list  a  .speci(?s  or  to  d(?signate  critical 
habitat  (s(?e  50  (IFR  424.10(c)(3)).  We 
r(?ceived  a  r(?(|U(?.st  fora  |?id)lic  hi?aring 
to  1)(?  h(?ld  in  the  DH  ar(?a.  In  addition 
to  the  20  ])uhlic  h(?arings  we  held  in 
Puerto  Rico,  the?  U..S.  Virgin  Islands. 
Florida.  Hawaii,  (hiam,  the  North(?rn 
Mariana  Islands,  and  American  Samoa, 
we  will  hold  an  additional  public 
h(?aring  in  .Silver  .Spring,  MD. 

In  past  E.SA  nde-makings  we  have 
conducted  traditional  public  lu?arings. 


consisting  of  r(?cord(?d  oral  te.stimony 
from  inter(?sted  individuals.  This 
format,  although  ])roviding  a  m(?ans  for 
])ul)lic  in|)ut,  do(?s  not  provide 
opi)ortuniti(?s  for  dialogue  and 
information  (?xchange.  W(?  h(?li(?v(?  that 
th(?  traditiomd  i)uhlic  lu?aring  format  can 
In?  improved  upon  by  also  including  a 
hri(?f  pre.s(?ntation  on  the  r(?sidts  of  the? 
status  r(?vi(?w  of  83  s])(?ci(?,s  of  r(?ef- 
huilding  corals  and  other  to])ic.s  of 
inten?st. 

The  ])r(?{(?rr(?d  m(?an.s  for  providing 
|)uhlic  comment  to  the  officiid  r(?cord  is 
via  written  t(?stimony  i)r(?))ar(?d  in 
advance  of  the  hearing  which  may  akso 
1)(?  pr(?.sented  orally.  Blank  "comment 
sheets”  will  he  ])rovided  at  the  lu?aring 
for  those  without  pre])ar(?d  written 
comments,  and  opportunitv  will  also  he? 
provided  for  additional  oral  te.stimony. 
'rh(?re  is  no  need  to  r(?gi.ster  for  this 
hearing. 

In  schediding  this  additional  ])uhlic 
hearing,  we  have?  anticipated  that  many 
affected  .stakehold(?rs  and  members  of 
the  public  may  pr(?fer  to  discuss  tlu? 
pro])osed  listing  dir(?(:tly  with  staff 
during  tlu?  public  comm(?nt  period. 
However,  this  juihlic  lu?aring  is  not  the 
only  opportunity  for  the  ])ul)lic  to 
])rovid(?  injnit  on  this  pro])osal.  'flu? 
public  and  .stakehold(?rs  an?  (?ncouragi?d 
to  continue  to  comment  and  provide 
in])ut  to  NMf’.S  on  the  proposal  (via  the 
l‘’(?d(?ral  e-Rulemaking  Portal 
wiriv.ivf’iilations.gov,  corr(?.s])ondence. 
or  fax;  S(?e  ADDRESSES)  up  until  the 
.sch{?duled  close?  of  the  comment  ])eriod 
on  A])ril  (i.  2013. 

Aiilliority:  Hi  II..S.(;.  1531  cl  sihj. 

I)al(?(l:  l'(?hruarv  H).  2013. 

Il(?l(?n  M.  (aildi?. 

Acting  Diwclor.  Olficc  of  Froiccted  Hosoiirccs. 
\'(iti()iHiI  Mnriiu;  Fisheries  Service. 

II-'K  Doc.  201 .3-04 1.50  Filed  2-22-i:i;  K:45  am| 
BILLING  CODE  3510-22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

RIN  0648-BC38 

Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic; 
Amendment  to  the  Corals  and  Reef 
Associated  Plants  and  Invertebrates 
Fishery  Management  Plan  of  Puerto 
Rico  and  the  U.S.  Virgin  Islands 

agency:  National  Marine  Fisheries 
.Service  (NMF.S).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Oommerce. 


12704 


Federal  Register/ Vol.  78,  No.  37/Mon(lay,  February  25,  2013 / Proposed  Rules 


ACTION:  Notice  of  availabilitv:  reciuest 
for  conimenls. 

SUMMARY:  The  (iarihhciau  l*'ishery 
Management  (iouncil  (Cloinual)  lias 
snhnhtted  Amendment  4  to  the  Fishca  v 
Management  Plan  (1"MP)  for  (iorals  and 
Reef  As.sociated  Plants  and  Invertehrates 
of  Puerto  Rico  and  the  IJ.S.  Virgin 
Islands  (IJSVI)  ((’.oral  f’MP)  for  review, 
approval,  and  implementation  hy 
NMlcS.  Amendment  4  to  the  (ioral  FMP 
])ro|)oses  to  modify  management  of 
.seagra.sses  in  the  IJ.S.  (Jarihhean 
exclusive  economic  zone  (FEZ).  The 
intent  of  Amendment  4  to  the  ('.oral 
FMP  is  to  address  the  future 
management  of  seagrasses  in  the  IJ.S. 
(’.arihhean  FEZ  in  accordance  with  the 
Magnuson-St evens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act). 

DATES:  Written  c:omments  must  he 
received  on  or  before  April  28.  2013. 
ADDRESSES:  You  may  submit  i;omments 
on  Amendment  4  to  the  (’.oral  FMP. 
identified  by  ‘•N()AA-NMFS-2()13- 
0021”,  by  any  of  the  following  methods: 

•  hJIfictronic  Submission:  Submit  all 
electronic  jinhlic  comments  via  the 
Federal  e-Rulemaking  Portal.  Co  to 
w'w'w.iv^iihitions.^ov/ 
#!(iockuiDutaiI:D:=N()AA-NMFS-2()13- 
0021,  click  the  “(Comment  Now!”  icon, 
conpilete  the  recjiiired  fields,  and  enter 
or  attach  your  comments. 

•  Moil:  Submit  written  comments  to 
Maria  del  Mar  Lopez,  Sonthea.st 
Regional  Office.  NMFS,  203  13th 
Avenue  South.  St.  Petersburg.  FL  33701. 

Instruciions:  Communis  sent  by  any 
other  method,  to  any  other  address  or 
individual,  or  received  after  the  end  of 
the  comment  period,  may  not  he 
considered  by  NMFS.  All  comments 
received  are  a  part  of  the  public  record 
and  will  generally  he  ))osted  for  public 
viewing  on  ww'w’.wi’ulutions.gov 
without  change.  AH  ])ersonal  identifying 
information  (e.g..  name,  address,  etc.), 
confidential  husine.ss  information,  or 
otherwise  sensitive  information 
submitted  voluntarily  by  the  sender  will 
h(!  puhlic:lv  accessible.  NMFS  will 
accept  anonymous  comments  (enter  “N/ 
A”  in  the  re(|uired  fields  if  you  wish  to 
remain  anonymous).  Attachments  to 
electronic  comments  will  he  acce])ted  in 
Microsoft  Word,  Excel,  or  Adobe  PDl*’ 
file  formats  oidy. 

Electronic  copies  of  the  amendment 
may  he  obtained  from  the  Southeast 
Regional  Office  W(!h  site  at:  http:// 
soro.nmfs.noua.gov/indox.html. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maria  del  Mar  Lo]jez.  Southeast 
Regional  Office,  NMFS,  telephone:  727- 
H24-.53().5,  email: 

Maria. Lopoz@noaa.gov. 


SUPPLEMENTARY  INFORMATION:  Seagra.sses 
in  the  EEZ  off  Puerto  Rico  and  the  IJSVl 
are  managed  under  the  Coral  FMP.  'I’he 
("oral  FMP  was  ])repared  by  the  Council 
and  is  imi)lement(!d  under  the  authoritv 
of  the  Magnnson-Stevens  Act  hv 
nignlations  at  .')()  CFR  part  022.  The 
Magnuson-Stevens  Act  also  nuinires 
that  NM1'’S.  n])on  receiving  a  plan  or 
amendment.  ])nt)lish  an  annoimceiiKmt 
in  the  Federal  Register  notifying  the 
public  that  the  plan  or  amendment  is 
available  for  nndew  and  comment. 

8ac:kgrnund 

'I’lie  Magnuson-Stevens  Act  re(]uires 
the  establishment  of  annual  catch  limits 
(A(JLs)  and  accountability  measures 
(AMs)  to  end  overfishing  and  prevent 
overfishing  from  occurring.  Annual 
t:atch  limits  are  levels  of  animal  catch  of 
a  stock  or  stock  complex  that  are  .set  to 
jirevent  overfishing  from  occurring. 
Accountability  measures  are 
management  controls  to  prevent  A(Xs 
from  being  exceeded,  and  to  i:orrect  or 
mitigate  overages  of  the  ACL  if  they 
occur. 

To  addre.ss  the  reiinirements  of  the 
Magnu.son-Stevens  Act,  NMFS 
published  a  final  rule  to  im|)lement  the 
2011  (Jarihhean  A(JL  Amendment  on 
Decemher  30.  2011  (70  FR  82414), 
whic.h  included  Amendment  3  to  the 
Coral  FMP.  However,  A(JL.s  and  AMs  for 
seagras.ses.  which  are  included  in  the 
(ioral  FMP,  were  not  e.stahlished  at  that 
time.  In  Amendment  4  to  the  Coral 
FMP,  the  C.onncil  considered  whether  to 
set  an  A("L  for  seagrasses,  designate 
seagra.sses  as  eco.system  component  (E(]) 
.s])ecies,  or  remove  .seagras.ses  from  the 
Coral  FMP. 

Action  (Jontainod  in  the  Amendment 

Amendment  4  to  the  (Joral  FMP 
jiroposes  to  modify  the  management  of 
seagrass  sjjecies  included  in  the  Coral 
FMP.  The  Coral  FMP  currently  includes 
four  individual  .sjiecies  of  seagrasses: 
turtle  grass  (Tlndassia  tostudinum), 
manatee  grass  (Syringodium  filiformo), 
shoal  grass  (Hcdodulo  wrightii),  widgeon 
grass  [Rnppia  maritima),  and  one  grou]) 
of  species,  the  .sea  vines  [Hidophila  spp., 
including  11.  docipions,  H.  haillonis,  II. 
ongolmannii,  and  11.  stipulacoa  (exotic)), 
all  of  which  (K:cnr  in  IJ.S.  Caribbean 
waters.  Seagra.sses  were  included  in 
1t)04  as  members  of  the  coral  reef 
resources  fisherv  management  unit 
(FMIJ)  of  the  Coral  FMP.  'I'he  Coral  FMP 
defined  the  coral  reef  re.sonrces  FMU  to 
include  a  vast  array  of  plants  and 
invertebrates  that  provide  habitats  that 
are  essential  to  the  growth, 
development,  and  survival  of  managed 
finfish  and  other  marine  organisms. 


The  location,  presence,  and 
distribution  of  seagra.sses  in  the  EEZ  are 
not  well  known.  'I'he  h(!st  available 
.scientific  information  indicatiis  that  the 
vast  majority  of  seagrasses  occur  in 
shallower  waters  of  Puerto  Rico  and  tlu; 
DSVI  due  to  depth  as.sociated  light 
limitations  found  in  the  EEZ.  Roth 
Puerto  Rico  and  the  IJSVl  regulate 
activities  involving  .seagras.ses  through 
their  respective  coastal  zone 
management  ])rogram.s.  .Seagras.ses  have 
t)(!en  id(!ntified  as  (jssential  fish  habitat 
(EFH)  for  stocks  within  the  four  ('.ouncil 
FMPs  (Reef  Fish.  Queen  (Jonch.  Spiny 
Lt)h,ster.  and  ('.oral).  Essential  fish 
habitat  is  defined  hy  the  Magnuson- 
Stevens  Ac:t  as  tho.se  waters  and 
substrates  necessary  to  fish  for 
spawning,  breeding,  feeding  or  for 
growth  to  maturity.  Additionally, 
.seagra.sses  have  akso  been  identified  as 
habitat  anuis  of  particular  concern 
(HAPC)  within  special  areas  in  Puerto 
Rico  i:onunon wealth  and  IJSVl 
territorial  waters  (state  waters). 

There  is  pre.sently  no  known  targeted 
or  indirect  harvest  of  any  of  the  seagra.ss 
.sj)ecie.s  included  in  the  Coral  FMP. 
either  from  the  EEZ  or  from  .state  waters, 
and  future  harvest  is  not  anticii)ated. 

In  Amendment  4  to  the  (Joral  FMP. 
the  (Jonncil  considered  whether  to  take 
no  action,  set  an  A(JL  for  seagra.sses. 
designate  seagra.sses  as  EfJ  sjuicies.  or 
remove;  seagrasses  from  the  Coral  k’MP. 
The  Magnuson-Stevens  Act’s  National 
Standard  7  guidelines  (.50  (JFR  (>()(). 340) 
reeinire  (Jonncils  to  jjrepare  FMPs  onlv 
for  overfished  fisheries  and  other 
fisheries  when;  regulation  would  serve 
some  useful  purpose,  and  where  the 
present  or  future  benefit  of  regulation 
would  ju.stifv  the  costs.  Recause  there  is 
no  known  harv(;st  of  seagrass  .sj)(;cies. 
and  these  species  occur  predominantly 
in  state  waters,  the  ("onncil  determined 
that  F(;deral  manag(;nu;nt  of  seagras.s(;.s 
is  unnecessary.  Further,  removing 
seagrasses  from  the  (Joral  F'MP  would 
not  affect  the  d(;.signation  of  .seagrasses 
as  EFH  and  HAPC.  for  stocks  within  the 
Queen  Conch  Resources  of  Puerto  Rico 
and  the  IJSVl  FMP,  Re(;f  Fish  Fishery  of 
Puerto  Rico  and  the  IJ.SVl  FMP,  FMP  for 
the  Spiny  Lobster  Fishery  of  Puerto  Rico 
and  the  USVl.  and  Coral  FMP. 

Seagras.ses  would  c:ontinue  to  hi; 
protected  by  tlu;se  (h;.signation.s.  which 
re(]uire,  among  other  things,  that  I'MP.s 
to  minimiz(;  to  the  extent  practicable 
adverse  (;ff(;cts  c)n  E1‘’H  caused  by 
fishing.  In  addition,  other  management 
measures  currently  in  place,  such  as 
gear  restrictions  and  closed  areas,  would 
continue  jjrotection  to  these  important 
habitats. 
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Propesed  Rule  lor  Amendmcnit  4  to  the 
Coral  FMP 

A  propo.scul  rule  that  would 
iiupleiueut  .Auieudiueut  4  to  tlu;  Coral 
has  hiMiu  draltiid.  lu  acicordauce 
with  the  Maguuson-St(5vens  Act,  NMh'S 
is  evaluating  Aiueudiueid  4  to  the  Coral 
I’MP  to  det(!riniue  whether  it  is 
cousisteut  with  the  I'MP,  the  Magnusi)!!- 
Stevens  Act,  and  oth(;r  ap])licahle  law. 
li  the  d(!teruunatiou  is  alTiriuative. 

NMl’^.S  will  i)ul)lish  the  proposed  rule  in 
the  Federal  Register  for  ])ul)lic  review 
and  coiniuent. 

(Consideration  of  Public  (Comments 

The  (Council  submitted  Auieudmeut  4 
to  the  (Coral  FMP  for  Secretarial  revicnv. 
approval,  and  implemeidation.  NMFS’ 
decision  to  ajjjjrove.  ])artially  a])prove. 
or  di.sapprove  Ameudment  4  to  the 
(Coral  FMP  will  he  hascul.  in  ])art.  on 
consideration  of  couiiiKuds. 
r(!Couiuu!ndatious.  and  iiddrmation 
received  during  tin;  (X)mment  ])eriod  on 
this  notice;  of  availability. 

(Comnnaits  receiv(;d  by  A])ril  2(».  2013. 
wheth(;r  sp(;cifically  dir(;cted  to  the 
am(;ndment  or  tlu;  projjosed  rule,  will 
lx;  con.sid(;r(;d  hv  NMF.S  in  its  (h;cision 
to  approve;,  elisapprewe;,  e)r  ])articilly 
appreeve;  the;  ame;nehnent.  (Ce)mme;nt.s 
re;e:e;ive;el  after  that  ehite;  will  neet  he; 
e:e)nsiele;re;el  hv  NMFS  in  this  ele;e:isie)n. 
All  e:e)mine;ids  re;e;e;ive;el  hv  NMF.S  e)n  the 
ameaielment  e)r  the;  ])re)pe)se;el  rule;  elnring 
the;ir  re;.spee:tive;  e:e)mme;nt  ])e;rie)els  will 
he;  aelelre;sse;el  in  the;  final  rule. 

Aiitlieirily:  Hi  l]..S.(C.  1801  (•!  .sea/. 

I)ate;el:  I''e;l)rei;irv  20.  2018. 

Kara  Mi;e:kli;y. 

Acting  Deputy  Director,  Office  of  Sustoinohle 
Fisluuies.  X'otionol  Moriiu'  Fisheries  Seryic(\ 
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Atlantic  Highly  Migratory  Species; 
North  and  South  Atlantic  2013 
Commercial  Swordfish  Quotas 

AGENCY:  Natieinal  Marine;  Fishe;rie;.s 
.Se;rvie:e  (NM1‘’S).  Natieinal  ()e:e;anie:  anel 
Atmeispherie:  Aelmini.stratie)n  (NOAA). 
(Ce)niinere:e. 

ACTION:  Pre)pe)se;el  rule:  re;eine;.st  feir 
ceimments. 


SUMMARY:  This  pre)])e).se;el  ride  wendel 
aeljnsi  the;  2013  fishing  se;a.se)n  epmtas  feir 
Neirih  iinel  Seinth  Atlantie:  sweirelfish 
l)ase;el  npem  2012  e;e)nnne;re:ial  epieitii 
nnele;rharve;.sls  anel  inte;rnatie)nal  epieila 
tr;msfe;rs  e:e)nsi.ste;nt  with  the; 

Interiiiitiemal  (Cennmissiem  feirihe; 
(Cem.servatiem  eif  Atlantie;  Tunas  (l(C(CAT) 
Re;e;e)inme;nel;itie)n.s  11-02  anel  12-01. 

This  pre)|)e)se;el  rule;  e:e)nlel  idie;e:t 
e:e)mnu;re:i;d  iinel  reie:re;iitie)nid  fishing  feir 
sweirelfish  in  the;  Atlantie:  ()e:e;an, 
ine;lneling  the  (Caril)he;<ui  Se;ii  iinel  (Cnlf  eif 
Mexie;e).  'fids  iie;lie)n  imiilemeads  l(C(CAT 
reieieimmeneliitieins,  eieinsisteait  with  the; 
Atlantie:  Tunas  (Ce)nve;ntie)n  Ae;t  (A3’(CA). 
anel  fnrthe;rs  ele)nu;stie;  iniinageineait 
e)hje;e:tive;s  nneler  the  Magnn.sem-Ste;\'e;ns 
Fishery  (Ce)nse;rviitie)ii  anel  Management 
Ae:t  (Miigmise)n-Ste;ve;n.s  Act). 

DATES:  Written  e:e)mme;nt.s  must  he; 
re;e:e;ive;el  hv  5  ji.m..  le)e:id  time,  em  Mare:h 
27,  2013. 

ADDRESSES:  Vein  niiiy  snhmit  e;e)mme;nts 
em  this  ele)e:nme;nt,  ielentifieel  by  NOAA- 
NMFS-201 3-0030,  by  any  eif  the; 
feilleiwing  metheiels: 

Elecironk:  Siihiuissioit:  Snhmit  all 
e;le;e;tre)nie:  pnhlie:  e:e)mmi;nts  via  the; 
l'’e;ele;iid  e;-Rnle;miiking  Peirtid.  (Cei  tei 
\\'\\'\y.ivoul(ttions.oo\’/ii!do(:k()tD(;i(iil:D= 
M()AA-NMFS-2()i:i-()():W.  e:lie:k  the; 
"(Ceimment  Neiw!”  ie;e)n.  e:e)m])le;te;  the; 
re;e|nire;el  fie;lels,  anel  e;nte;r  eir  iitliie:h  yeinr 
e;e)nnnents. 

Mail:  .Snhmil  writte;n  e;e)nnne;nt.s  tei 
Miirgei  Se:hnl7.e;-1  liinge;n.  NMl'S/Sl’l, 

131.5  fCiisI  \Ve;.sl  Highway,  Natiemal 
Miirine  Fi.she;rie;s  Se;rvie;e;,  SSM(C3,  Silve;r 
Spring,  MD  20010. 

Fax:  301-713-1017,  Plume;:  301-127- 
8.503;  Attn:  Margei  Se:hnl/.e-Hinigen. 

Instructions:  (Cenmnents  sent  hv  anv 
either  metheiel,  tei  any  either  aelelress  eir 
inelivieinal,  eir  re;e;eiveel  after  the  enel  eif 
the;  e;einnne;nt  ]ie;rieiel,  may  neit  he 
e;ein.sieli;reel  hv  NMFS.  All  e:einnne;nts 
re;e;e;ive;el  are  ii  ]iart  eif  the  ]inlilie;  re;e:eii  ei 
anel  will  genenally  he;  peisteel  feir  pnhlie; 
vieiwing  em  ww'w’.rcgulntions.eov 
witheint  e;himge;.  All  peirseinal  ielemtifying 
infeirmatiein  (e.g..  name,  aelelreiss,  etc.), 
e:einfiele;ntiid  linsiness  infeirmatiein,  eir 
eitherwise  sensitive;  infeirmatiein 
snlimitteel  veilnntiirily  hv  the  seneler  will 
he;  ]inlilie:ly  ae:e:e;.ssilile;.  NMF.S  will 
ae:e;e;pl  aneinymeins  e:einnne;nts  (enter  “N/ 
A”  in  the;  re;einire;el  fielels  if  vein  wish  tei 
reimiiin  aneinvineins).  Attiie;hme;nts  tei 
e;le;e:treinie;  e;eimme;nts  will  he;  ae:e:e;pte;el  in 
Mie:reiseiit  Weirel,  l‘Cxe;el,  eir  Aeleilie;  PDF 
file;  leirmals  einly. 

NMF.S  will  heilel  eine  ]inlilie;  hi;iiring 
ein  this  ]ireipei.se;ei  ride  ein  Mare;h  14, 

2013.  The;  ]inlilii:  lu;aring  will  he  helel  in 
Silver  Spring,  MD  anel  may  he;  e;eimhineel 
with  a  he;aring  feir  aneither  relevant 
actiein.  For  .s]iee;ifie;  le)e;atiem,  elate,  iinel 


time.  .se;e;  the;  SUPPLEMENTARY 
INFORMATION  se;e:tiein  eif  this  eleie:nme;nt. 

(Ceipies  eif  the;  snppeirting  eleie:nme;nt.s — 
ine.lneling  the;  2012  I'Cnvireinmental 
Asse;.ssme;nt  (I'CA),  Re;gnlateirv  lm]iae;t 
Re;vie;w  (RIR),  anel  Initial  Re;gnlaleirv 
Fle;xihility  Aiudysis  (1R1*’A)  feir  Neirth 
Atlantie:  sweirelfish,  the  2007  hCA,  RIR, 
anel  IRFA  feir  .Seiiith  Atlantie:  sweirelfish, 
anel  the;  2000  (Cein,seilieiiiti;el  Atlantie; 
Highly  Migicileiry  Sjie;e:ie;.s  f’isherv 
Mamigement  Plan — are;  availalile;  freini 
the  HMS  Management  Divisiein  Web  site 
ill  http-J/ww'W’.ninfs.noaa.oov/sfn/hins/ 
eir  by  e:eintae:ting  )ennife;r  (Cnelney  hv 
]iheine  at  301-427-8.503  eir  Steve;  Dnrkee 
liv  pheine  at  202-070-0037. 

FOR  FURTHER  INFORMATION  CONTACT: 
lennifer  (Cnelney  by  ]iheine  at  301-427- 
8503  eir  Steve;  Dnrkee;  by  pheine;  at  202- 
070-0037,  eir  by  fax:  301-71 3-1  t)l  7. 
SUPPLEMENTARY  INFORMATION: 
Background 

The;  l)..S.  Atlantie:  sweirelfish  fishery  is 
maniigeel  nnele;r  the;  200(i  (Cein.se)lielate;el 
Highly  Migrateirv  Spe;e:ies  (HM.S)  Fislu;rv 
Manageme;nt  Plan  (FMP).  hn]ile;menling 
re;gnlatieins  at  50  (CF'R  p<irt  (i3.5  are; 
issneel  nnele;r  the;  antheiritv  eif  the; 
Magnnsein-Ste;ve;ns  Ae:t,  10  Ik.S.CC.  1801 
ct  scci..  iinel  AT(CA.  10  II.,S.(C.  071  ct  seep 
The;  lJnite;el  State;.s  implements  KCfCA'I' 
re;e;einime;neliitieins  nnele;r  AT(CA.  threingh 
re;gnliilieins  as  may  he;  ne;e:e;.ssiirv  iinel 
iippreipriiite. 

\’()rth  Atlantic  Swordfish  Quota 

At  the;  2011  KCfCAT  me;e;ting, 
Ree;einnne;neliitiein  11-02  Wiis  aeleipteel, 
maintaining  the  Neirth  Atliinlie: 
sweirelfish  teital  alliiwiilile  e;ate:h  (TACC)  eif 
10.301  meitrie:  teins  (ml)  elreisseel  weiglit 
(elw)  (13,700  mt  wheile;  weight  (ww)) 
threingh  2013.  Of  this  TACC,  the  United 
States  haseline  epieita  is  2,037.0  mt  elw 
(3,007  mt  ww)  per  yeiar.  ICCCAT 
Re;e;einnneneliitiein  11-02  also  ine:lneles  a 
112.8  mt  elw  (150  mt  ww)  anniiid  eineita 
transfer  freim  the  llniteel  Stateis  tei 
Meireie:e:ei  anel  limits  idliiwahle 
nnele;rhiirve;st  e:iirryeive;r  to  25  i)e;re;ent  eif 
a  e:ontrae:ting  jiarty's  haseline  epiotas. 
Thereifeire;,  the  llniteel  Slates  may  eiarrv 
eive;r  a  nuixiinmn  eif  734.4  mt  elw  (070.8 
ml  ww)  eif  nnelerharvest  freim  the; 
previeins  ve;iir  (2012)  tei  he  iieleleel  lei  the 
2013  liii.seline  e]neita.  This  preijieiseiel  ride 
wendel  iieljnst  the;  l)..S.  ha.seline;  ejneilii  feir 
the;  2013  fishing  year  tei  ae:e;einnt  feir  the; 
anniiid  ejiieita  transfer  tei  Meireie:i:o  anel 
the  2012  nnelerharvest. 

The  2013  Neirth  Atlantie:  sweirelfish 
haseline  ejneita  is  2.037.0  ml  elw  (3,007 
mt  ww).  The;  iireliminary  Neirth  Atlantie: 
sweirelfish  imelerhiirvest  for  2012  was 
1,200.4  ml  elw  (1.008.5  mt  ww)  as  eif 
Dee;e;mlie;r  31. 2012,  whie:h  exceeiels  the 
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maxiimim  carryover  {;ap  of  734.4  int  dw 
(07().8  mt  \v\v).  Tlierefore.  NMFS  is 
pro])osinj>  to  carry  forward  the 
inaxiimini  amount  allowed  per  KXiAT 
Recommendation  11-02.  I'lu!  2.5)37.0  mt 
dw  (3,5)07  mt  ww]  baseline  (]uota  would 
bt!  reduc(!d  by  tht;  112.8  mt  dw  (1.50  mt 
ww)  annual  (jiiota  transfer  to  Morocco 
and  incrciased  by  the  nnderharvi!st 
carryover  maximmn  of  734.4  mt  dw 
(5)70.8  mt  ww).  resulting  in  3.555). 2  mt 
dw  (4733.7  mt  ww).  which  is  the 
pro])o.sed  adjustecl  North  Atlantic 
swordfish  (|iiota  for  the  2013  fishing 
year.  From  that  ])roposed  adjustiid 
(liiota,  the  directed  category  would  he 
allocated  3, 205). 2  mt  dw  (4.208.2  mt 
ww),  which  would  he  split  ecpially  into 
two  seasons  in  2013  ()anuarv  througli 
)nne,  and  July  through  December).  Fiitv 
mt  dw  (00.5  mt  ww)  would  be  allocated 
to  the  reserx  e  category  for  iuseason 
adjustments  and  research,  and  300  mt 
dw  (35)5)  mt  ww)  would  be  allocatiul  to 
the  incidental  category,  which  includes 
uicunitional  landings  and  catch  hy 
incidental  .swordfish  ])ermit  holders,  for 
the  2013  fishing  season,  per 
S035.27(c)(l)(i)(b)  (Table  1). 

The  landings  and  ])roposed  (jiiota  for 
North  Atlantic  swordfish  are  based  on 
commercial  dealer  re])orts  and  re])orts 
hy  anglers  in  the  IIMS  Non-Tournament 
Recreational  Swordfish  and  Hi  11  fish 
bandings  Databa.sc;  and  the  Recreational 
Hillfish  Survey  rec(!iv(!d  as  of  December 
31,  2012,  and  clo  not  include  dead 
discards.  VVe  will  adjust  tlu;  rpiotas  in 
the  final  rule  based  on  updated  data, 
including  dead  discard  data,  if 
available.  Thus,  while  the  2013 
])ropo.sed  North  Atlantic  swordfish 
(jnota  is  subject  to  further  adjustments 
and  we  are  notifying  the  public  of  that 
])otential  change,  we  do  not  ex])ect  the 
final  (piota  to  change  from  the  propo.sed 
(jiiota.  The  United  States  has  carried 
over  the  full  amount  of  underharvest 
allowed  under  ICCAT  recommendations 
for  tlie  past  several  y(xns.  and  we  do  not 
ex|)ect  fishing  activity  to  vary 
significantly  from  these  i)ast  vears.  For 


the  final  (piota  to  deviate  from  the 
proposed  (piota,  the  sum  of  ii|)(late(l 
landings  data  (from  late  reiiorts)  and 
dead  discard  estimates  would  need  to 
reach  or  exceed  475  mt  dw.  In  2011, 
dead  discards  were  estimated  to  eipial 
101.5  mt  dw  and  late  re])()rt.s  eipialed 
108.4  mt  dw.  Uon.seipieiitly,  we  do  not 
believe  updated  data  and  dead  discard 
estimates  will  change  the  adjusted 
(piota. 

South  Aticinlic  Swordfish  Quota 

In  200().  KXiAd'  Recommendation  00- 
03  established  the  South  Atlantic 
swordfish  TAG  at  17.000  mt  ww  for 
2007,  2008,  and  2005).  Of  this,  the 
United  States  received  75.2  mt  dw  (100 
ml  ww).  As  with  the  North  Atlantic 
swordfish  reconnnendalion,  IGCA'F 
Recommendation  00-03  limited  the 
amount  of  underharvest  that  can  be 
carried  forward.  For  South  Atlantic 
swordfish,  the  United  .Slates  may  carrv 
forward  u])  to  100  percent  of  the  base 
(piota  (75.2  mt  dw).  In  2  005). 
Recommendation  05)-03  reduced  the 
.South  Atlantic  swordfish  'I' AG  to  15,t)00 
mt  ww  hut  maintained  the  U..S.  (piota 
share  of  75.2  mt  dw  (100  mt  ww)  and 
underharvest  carrvover  limit  through 
2012.  Recommendation  05)-03  also 
included  a  total  of  75.2  ml  dw  (100  mt 
ww)  of  (piota  transfers  from  the  U..S.  to 
other  countries.  'I’he.se  transfers  were 
37.0  mt  dw  (50  mt  ww)  to  Namibia,  18.8 
mt  dw  (25  ml  ww)  to  (i/ile  d'lvore.  and 
18.8  mt  dw  (25  mt  ww)  to  Belize.  In 
November  2012.  KXiA'l’ 
Recommendation  12-01  extended  the 
U..S.  baseline  (piota,  underharvest 
carryover  limit,  and  international  (piota 
transfer  amounts  and  provisions 
through  2013. 

In  2012,  U..S.  fishermen  did  not  land 
any  .South  Atlantic  swordfish  as  of 
Decembiir  31, 2012.  Therefore,  75.2  mt 
dw  (100  mt  ww)  of  underharve.st  is 
available  to  carry  oviu"  to  2013  and  can 
cover  the  entire  75.2  mt  dw  (100  mt  ww) 
of  annual  international  (piota  transfers 
outlined  above.  As  a  result,  the  2013 
adjusted  (piota  for  .South  Atlantic 


swordfish  is  75.2  mt  dw  (100  mt  ww) 
(Table  1). 

The  landings  and  proposed  (piota  for 
.South  Atlantic  .swordfish  are  ha.sed  on 
dealer  reports  received  as  of  December 
31 , 2012.  and  do  not  include  (hnid 
discards.  We  will  adjust  the  (piotas  in 
the  final  rule  ha.sed  on  updated  data, 
including  dead  discard  data,  if 
available.  Thus,  the  2013  jiropo.sed 
.South  Atlantic  swordfish  (piota  is 
subject  to  further  adjustments.  However, 
the  United  States  has  only  landed  .South 
Atlantic  swordfish  once  in  the  jia.st 
several  years  (0.2  mt  dw  in  April  2010) 
and  is  unlikely  to  do  so  during  the 
remainder  of  2012.  For  this  reason,  we 
do  not  expect  the  final  (jiiota  to  change 
from  the  ])r()|)()se(l  (piota. 

Impacts 

lm])act.s  resulting  from  the  2013  North 
Atlantic  swordfish  specifications  are 
analyzed  in  the  FiA,  RIR,  and  IRF’A  that 
were  prejiared  for  the  2012  Swordfish 
Quota  .S])ecificati(m.s  Fdnal  Rule  (jnlv 
31,  2012:  77  FR  45273).  The  impacts 
resulting  from  the  2013  .South  Atlantic 
swordfish  specifications  were  analyzed 
in  the  FiA.  RIR,  and  1RFT\  that  were 
prepared  for  the  2007  .Swordfish  Quota 
.S])ecificati()n  F’inal  Ride  (October  5, 
2007;  72  FR  505)25)).  The  projxised  (piota 
adjustments  would  not  increase  overall 
(jiiotas  and  are  not  expected  to  increase 
fishing  effort,  protected  species 
interactions,  or  environmental  effects 
beyond  those  considered  in  the  2012 
and  2007  F]A.s.  Therefore,  becau.se  there 
would  be  no  changes  to  the  North  or 
.South  Atlantic  .swordfish  management 
measures  in  this  projjosed  rule,  or  the 
affected  environment  or  anv 
environmental  effects  that  have  not  been 
previously  analyzed,  NMFS  has 
determined  that  the  North  and  .South 
Atlantic  swordfi.sh  specifications  and 
impacts  to  the  human  environment  as  a 
result  of  the  propo.sed  quota 
adjustments  do  not  require  additional 
NFPA  analysis  beyond  that  discu.ssed  in 
the  2012  and  2007  F:A.s. 


Table  1 — 2013  North  and  South  Atlantic  Swordfish  Quotas 


North  Atlantic  Swordfish  Ouota 
(mt  dw) 

2012 

2013 

Baseline  Ouota  . 

2,937.6 

2,937.6 

Ouota  Transfer  to  Morocco  . 

(-)112.8 

(-)112.8 

Total  Underharvest  from  Previous  Year+ . 

1,388.5 

1 ,209.4 

Underharvest  Carryover  from  Previous  Year^  . 

(+)734.4 

(+)734.4 

Adjusted  Quota  . 

3,559.2 

Quota  Allocation: 

iumHii 

Directed  Category . 

3,209.2 

Incidental  Category . 

300 

Reserve  Category . 

50 
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South  Atlantic  Swordtish  Quota 
(mt  dw) 

2012 

2013 

Baseline  Quota  . 

75.2 

75.2 

International  Quota  Transters  *  . 

(-)75.2 

(-)75.2 

Total  Underharvest  trom  Previous  Year" . 

75.2 

75.2 

Underharvest  Carryover  trom  Previous  Year"  . 

75.2 

75.2 

Adjusted  quota  . 

75.2 

75.2 

+  Underharvest  carryover  is  capped  at  25  percent  of  the  baseline  quota  allocation  for  the  North  Atlantic  and  75.2  dw  (100  mt  ww)  for  the  South 
Atlantic.  2012  underharvest  current  as  of  December  31, 2012;  does  not  include  dead  discards. 

‘Under  Recommendation  12-01,  100  mt  ww  of  the  U.S.  underharvest  and  base  quota,  as  necessary,  was  transferred  to  Namibia  (37.6  mt  dw, 
50  mt  ww),  Cote  d  ivore  (18.8  mt  dw,  25  mt  ww),  and  Belize  (18.8  mt  dw,  25  mt  ww). 


NMF.S  dritmniined  tliat  tlio  proposed 
rules  to  iiiiplenient  the  North  Atlantie 
swordfish  rpiota  Iramework  (77  FR 
2.5(it)‘l,  May  1, 2012)  and  .South  Atlantic 
swordfish  (piota  framework  (75  k’R 
35432,  )une  22,  2010)  an;  consistent  to 
the  inaxinnnn  extent  practicahh;  with 
the  enforceahle  policies  of  the  ai)])rov(!d 
coa.stal  management  program  of  coastal 
.states  on  the  Atlantic  including  the  (hdf 
of  Mexico  and  the  (kirihhean  .Sea. 
Pursuant  to  15  CFR  030.41(a).  NMFS 
provitled  the  ('.oastal  Zone  Managmnenf 
Program  of  each  coa.stal  state  a  (iO-day 
pm  iod  to  review  tlu;  consistency 
d(!termination  and  to  advise  the  Agency 
of  their  concurrence.  NMF.S  received 
concurrrmce  with  the  consi.stencv 
d(!l(!rmination.s  from  smeral  states  and 
inferred  consi.stencv  from  tho.se  slates 
that  did  not  respond  within  the  OO-day 
time  period.  This  ])ro])o.s(!d  action  to 
(jstahlish  tlu;  2013  North  and  .South 
Atlantic  swordfish  rpiotas  does  not 
change  the  framework  pniviously 
consulted  uj)on;  therefore,  no  additional 
consultation  is  retjuircid. 

Puhlii:  Hearings 

(lomments  on  this  j)r(,>po.sed  rule  mav 
he  suhmitted  via  http:// 
w’ww.w^iildtions.oov.  mail,  or  fax; 
comments  may  also  h(!  suhmitted  at  the 
j)uhlic  hearing.  NMF.S  .solicits 
comments  on  this  proposed  rule  hv 
March  27.  2013.  During  the  comment 
|)eriod.  NMF.S  will  hold  one  ])uhlic 
hearing  for  this  pro|)os(!d  rule.  The 
puhlic  hiiaring  will  he  held  at  the  NMF.S 
.Science  (Center  at  1301  East-West 
1  lighwav,  .Silv(!r  .S])ring  MD  on  March 
14.  2013,  from  1:00-4:00  p.m.  This 
hearing  may  he  combined  with  a 
hearing  for  another  relm'ant  action.  The 
h(!aring  location  will  Im;  physically 
acc(!.ssihle  to  peo])le  with  disabilities. 
R(!(iue.sfs  for  sign  languagi; 
intmpretation  or  other  auxiliary  aids 
should  he  directed  to  .Steve;  Durkee  at 
202-070-0037.  at  least  7  days  prior  to 
the  m(;eting. 

The  jjuhlic  is  naninded  that  NMF.S 
expects  participants  at  the  ])uhlic 
hearings  to  conduct  themselves 
apjn'opriately.  At  the  beginning  of  each 
public  hearing,  a  representative  of 


NMF.S  will  explain  the  ground  rules 
(e.g..  alcohol  is  prohihit(;d  from  the; 
hearing  room;  attendees  will  he  call(;d  to 
give  their  comments  in  the  order  in 
which  they  registered  to  speak;  each 
attendee  will  have  an  ecpial  amount  of 
time  to  speak;  and  attendees  shouhl  not 
interrupt  one  another).  The  NMF.S 
repre.sentative  will  attempt  to  structure 
the  meeting  so  that  all  attending 
meml)(;rs  of  the  i)ul)lic  will  he  al)le  to 
comment,  if  they  .so  choo.se.  regardless 
of  tlu;  controversial  nature  of  the 
suhject(s).  .''\ttende(;s  are  (;xpected  to 
resp(;cl  the  ground  rules,  and.  if  they  do 
not.  they  will  be  asked  to  leave  the 
hearing. 

(]lassiric:ation 

Pursuant  to  tin;  Magnu.son-.Stev(;n.s 
Act,  the  NMF.S  Assistant  Administrator 
has  determined  that  the  proj)o.sed  rule  is 
con.si.sli;nt  with  the  2()()()  (ionsolidaled 
IIMS  FMP  and  its  amendments,  oth(;r 
])rovi.sion.s  of  tlu;  Magnnson-.Stevens 
Act.  and  other  a|)i)licahle  law,  subject  to 
further  consideration  after  ])uhlic 
comment. 

I’his  ])ropo.sed  rule  has  been 
d(;termined  to  he  not  significant  for 
purposes  of  Executive  Order  1 28(j(). 

Tne  Chief  Council  for  Regulation  of 
the  Department  of  C'.ommerce  certified 
to  the  Cihief  Council  for  Advocaev  of  the 
.Small  Business  Admini.stration  that  this 
propo.sed  rule,  if  adopted,  would  not 
iiave  a  significant  economic  impact  on 
a  substantial  numher  of  small  entities 
because  the  pro|)osed  (piota  adjustments 
are  the  .same  as  in  2012  and  the  United 
.Stales  is  not  ex])ect(;d  to  catc:h  its  entire 
(piota  in  2013. 

This  ])ropo.sed  rule  would  adjust  the 
2013  baseline  (piota  for  North  Atlantic 
swordfish  ()anuary  1. 2013.  through 
Decemlu;!'  31, 2013)  to  account  for  2012 
umhirharvests  and  international  (]uota 
transfers  ])er  035.27((:)(l)(i)  based  on 
ICCAT  nicommendation  11-4)2.  Tlu; 
United  .Stales  can  carry  over  2012 
un(l(;rharve.st  at  a  lev(;l  not  to  exceed  25 
percent  of  the  ha.seline  (piota. 
Additionally.  KXiAT  Recommendation 
11-02  stipulates  that  the  Uniliid  .States 
transfer  112.8  mt  dw  (150  mt  ww)  of 
(piota  to  Morocco. 


In  2012.  U..S.  fisluirmen  landed 
2.34‘).8  ml  dw  (3,125.2  mt  ww)  of  North 
Atlantic  swordfish  as  of  D(;cemh(;r  31. 
2012.  l(;aving  1.200.4  mt  dw  (1,008.5  mt 
ww)  of  quota  underharvest.  This 
underharvest  amount  exceeds  the 
maximum  uiuhirharve.st  carryover  of 
734.4  mt  dw  (070.8  mt  ww),  therefore, 
734.4  mt  dw  (t)70.8  mt  ww)  of  2012 
underharvest  would  he  carried  over  and 
added  to  the  2013  baseline  (piota.  The 
(juola  transfer  of  112.8  mt  dw  (150  mt 
ww)  to  Morocco  would  he  deducted, 
leaving  a  pr()])()S(;(l  2013  North  Atlantic 
swordfish  adjusted  (piota  of  3,550.2  mt 
dw  (4733.7  ml  ww)  (Table  1). 

This  ])r()pose(l  rule  would  also  adju.st 
the  2013  baseline  (piota  for  .South 
Atlantic  swordfish  ()anuarv  1, 2013. 
through  D(;(:emh(;r  31.  2013)  to  account 
for  2012  underharvests  and 
international  (piota  transfers  ])er 
^ ()35.27(c)(l )(ii)  ha.sed  on  KXiAT 
nicommendation  12-01.  'I’he  United 
.States  can  carry  over  2012  underharvest 
at  a  l(;vel  not  to  exceed  100  percent  of 
the  baseline  (piota.  Additionally.  lUCAT 
Recommendation  12-4)1  stipulat(;s  that 
the  United  .States  transfer  the  following 
(piota  amounts  to  other  countries:  37.0 
ml  dw  (50  mt  ww)  to  Namibia;  18.8  mt 
dw  (25  ml  ww)  to  (^'ile  d'lvore:  and  18.8 
mt  dw  (25  mt  ww)  to  Belize. 

In  2012.  U..S.  fishermen  did  not  land 
any  .South  Atlantic  swordfish  as  of 
D(;cemher  31. 2012.  Therefore.  75.2  mt 
dw  (100  mt  ww)  of  underharvest  is 
available  to  carry  over  to  2013  and  can 
cover  the  entire  75.2  mt  dw  (100  mt  ww) 
of  annual  international  (piota  transfers 
outlimid  above.  As  a  result,  the  2013 
a(lju.st(;(l  (piota  for  .South  Atlantic 
swordfish  is  75.2  mt  dw  (100  mt  ww) 
(Table  1). 

The  commercial  swordfish  fisherv  is 
comprised  of  fishermen  who  hold  one  of 
thr(;e  swordfish  limited  a(;(;(;.ss  permits 
(EAP)  (i.e..  directed,  incidental,  or 
handgear),  fishermen  who  hold  an  HM.S 
incidental  .s(pii(l  trawl  permit,  and  the 
related  industriiis  including  ])ro(:e.ss()rs, 
bait  hou.ses,  and  (;(piipment  su])])liers. 
NMF.S  consi(l(;rs  all  parli(:i])anl.s  in  the 
commercial  swordfish  fishery  to  he 
small  entities,  based  on  the  relevant 
NAICS  co(l(;.s  and  size  standards  .set  hv 
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the  Small  Ousinoss  Administration.  As 
of  N()V(anl)nr  2012,  thorn  worn 
a])proximatoly  180  vos.snls  with  a 
diroctod  swordfish  LAP,  7.5  vessels  with 
an  incidental  swordfish  LAP.  and  77 
v(!s,sel.s  with  a  handgear  LAP  for 
swordfish.  Additionally.  th(!re  were 
a])])roximately  71  IIMS  incidental  sciuid 
trawl  permit  holders,  which  allow 
ves.sels  in  the  lllcx  .sepud  fisherv  to 
retain  np  to  1.5  incidentally-caught 
.swordfish  while  trawling  for  st|uid. 

Based  on  the  2011  swordfish  ex-ve.ssel 
price  of  .S4. 44/11),  the  2018  North  and 
.South  Atlantic  .swc)rdfish  baseline 
(piotas  could  result  in  gross  revenues  of 
.S28. 7.54,470  (2087.0  mt  dw  (0.470,282 
Ihs  dw)  *  .S4.44/lh)  and  S784.182  (7.5.2 
mt  dw  (105,84.5  Ihs  dw)  *  .S4.44), 
res|)ectively,  if  the  quotas  were  fully 
utilized.  Under  the  adjusted  (juntas  of 
8.550.2  mt  dw  (7.840.012  lbs  dw)  for 
North  Atlantic  swordfi.sh  and  75.2  mt 
dw  (105.845  lbs  dw)  for  .South  Atlantic 
swordfi.sh,  the  gross  revenues  could  he 
.$84,888,057  and  .$784,182,  re.s|)ectively. 
for  fully  utilized  (juotas. 

Potential  revenues  j)er  vessel  resulting 
from  full  utilization  of  the  adjusted 
(juntas,  could  be  $80,440  for  the  North 
Atlantic  swordfish  fisherv  and  $1,821 
for  the  .South  Atlantic  swordfish  fisherv. 
considering  a  total  of  408  swordfish 
j)ermit  holders.  These  estimates, 
however.  rei)re.sent  an  average  across  all 
])ermit  tyj)e.s.  (lesj)ite  j)ermit  differences 
in  retention  limits,  target  sj)ecies,  and 
ge()graj)hical  range.  For  North  Atlantic 
swordfish,  directed  .swordfish  j)ermit 
holders  would  likely  exj)erience  higher 
than  average  j)er-vessel  revenue  due  to 
the  u.se  of  jjelagic  longlines  and  the  lack 
of  a  retention  limit  j)er  trij).  At  the  other 
extreme,  UM.S  incidental  .squid  trawl 
j)ermit  holders  would  likely  exj)erience 
I)er  vessel  revemie  well  below  the 
average  due  to  the  low  retention  limit 
I)er  trij)  (15  swordfi.sh)  and  because 
the.se  vessels  do  not  target  swordfi.sh 
and  only  catch  them  incidentally.  For 
.South  Atlantic  swordfi.sh,  onlv  directed 
.swordfish  j)ermit  holders  would  he 
likely  to  interact  with  this  stock; 
therefore,  jjotential  revemie  is  higher 
than  the  average  for  these  directed 
.swordfish  jiermit  holders,  and  near  zero 
for  the  other  jiermit  tyjies.  Additionallv, 
U..S.  fishermen  rarely  catch  .South 
Atlantic  swordfish.  Over  the  jiast  5 
years,  only  0.2  mt  dw  of  .South  Atlantic 
.swordfish  catch  has  been  rejiorted. 

Because  the  United  .States’ 
commercifd  .swordfish  fisherv  is  not 
exjiected  to  catch  its  entire  (juota  in 
2018,  these  adjustments  will  not  have  a 
significant  imjiact  on  a  substantial 
number  of  small  entities.  As  a  result,  no 
initial  regulatory  flexibility  analysis  is 
nxjuired,  and  none  has  been  jirejiared. 


Aulhoiity:  Ki  !)71  cl  scq.;  Ki  ll..S.(:. 

1801  cl  scq. 

Dated:  iMdiriiarv  1.5.  2018. 

Alan  I).  Risenhoover, 

Director.  Office  of  Siist(iin(il)lc  Fisheries, 
perforiniiifi  the  fonclions  oiul  diilies  oflhe 
Depuly  Assistant  Adininisiralor  for 
l{e;.>id(tlor\’  Froi>r(nns.  Natioiud  .Marine 
I'isheries  Service. 
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.Service  (NMF.S),  National  Oceanic  and 
Atmosjiheric  Administration  (NOAA), 
Uommerce. 

ACTION:  Projiosed  rule;  reijue.st  for 
comment. 


SUMMARY:  NMF.S  jirojioses  to  imjilement 
a  temjiorary  emergency  action  that 
would  susjiend  existing  monkfish 
jio.ssession  limits  for  ves.sels  i.ssued  both 
a  Federal  limited  access  Northeast 
multisj)ecies  jiermit  and  a  limited 
access  monkfish  (’.ategory  (]  or  D  jiermit 
that  are  fishing  under  a  Northeast 
multisjiecies  day-at-sea  in  the  monkfish 
Northern  Fishery  Management  Area  for 
18t)  days  beginning  on  May  1,  2018. 

This  action  is  necessary  to  helji  mitigate 
expected  adverse  economic  and  social 
harm  resulting  from  substantial 
reductions  to  the  2018  annual  catch 
limits  for  several  groundfish  stocks 
managed  under  the  Northea.st 
Multisjiecies  Fishery  Management  Plan. 
The  intended  effect  of  this  action  is  to 
jirovide  additional  fishing  ojijiortunities 
to  vessels  affected  by  reductions  to 
groundfish  catch  limits,  without 
resulting  in  overfishing  monkfish  within 
the  Northern  Fisherv  Management  Area. 
DATES:  (kimments  must  he  received  hv 
March  12.  2018. 

ADDRESSES:  You  may  submit  comments 
on  this  document,  identified  by  NOAA- 
NMF.S-201 2-0240,  by  any  of  the 
following  methods; 

•  Electronic  Siil)mission:  .Suhmit  all 
electronic  public  comments  via  the 
Federal  e-Rulemaking  Portal.  Uo  to 


WWW  .rcouhitions.oov/tt  '.docket  Dct(iil:D= 
NOAA-NMES-2l)12-()240.  click  the 
“Uomment  Now!”  icon,  comjilete  the 
nujuired  fields,  and  enter  or  attach  your 
comments. 

•  Moil:  .Submit  written  comments  to 
)(ihn  K.  Bullard,  Regional 
Administrator.  National  Marine 
Fisheries  .Service,  55  Ureat  Rejiuhlic 
Drive,  (doucester.  MA  01980-2270. 

Mark  the  outside  of  the  envelojie; 
“(kimments  on  Monkfish  Fmergency 
Action." 

•  Fox:  (978)  281-9185;  Attn;  Douglas 
Chri.stel. 

Instructions:  Comments  .sent  by  any 
other  m(4ho(l,  to  any  other  address  or 
individual,  or  received  after  the  end  of 
the  comment  jieriod,  may  not  he 
considered  hv  NMF.S.  All  comments 
received  are  a  jiart  of  the  jiuhlic  record 
and  will  generally  he  jiosted  for  jiuhlic 
viewing  on  www.reoohdions.nov 
without  change.  All  jiersonal  identifying 
information  (e.g..  name,  address,  etc.), 
confidential  husine.ss  information,  or 
otherwise  sensitive  information 
suhmitted  voluntarily  by  the  sender  will 
he  jiulilicly  accessible.  NMF.S  will 
accejit  anonymous  comments  (enter  "N/ 
A”  in  the  reijuired  fields  if  you  wish  to 
remain  anonymous).  Attachments  to 
electronic  comments  will  he  accejited  in 
Microsoft  Word,  Fxcel.  or  Adobe  PDF 
file  formats  oidy. 

NMlvS  jirejiared  an  Initial  Regulatorv 
Flexibility  Analysis  (IRFA).  which  is 
contained  in  the  environmental 
assessment  (l']A)  jirejiared  for  this  action 
and  summarized  in  the  (dassification 
section  of  this  jirojiosed  rule,  (kijiies  of 
the  siqijiorting  biological,  ec(in(imi(;. 
and  social  imjiact  analysis  for  this 
action  is  contained  in  the  FA  jirepared 
for  this  rule,  and  may  he  found  at  the 
following  Internet  address;  http:// 
www.nero.nooo.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  Christel,  Fisherv  Poliev 
Analvst.  (978)  281-9141,  fax  (978)  281- 
91 8  5^ 

SUPPLEMENTARY  INFORMATION: 
Background 

The  monkfish  fishery  is  jointly 
managed  hv  the  New  England  Fisherv 
Management  Uouncil  (NEFM(])  and  the 
Mid-Atlantic  Fisherv  Management 
(’.ouncil.  'I'he  fisherv  extends  from 
Maine  to  North  (kirolina  out  to  the 
continental  margin.  The  Ckiuncils 
manage  the  fishery  as  two  stocks,  with 
the  Northern  Fi.shery  Management  Area 
(NFMA)  covering  the  Uulf  of  Maine 
((iOM)  and  northern  jiart  of  (hiorges 
Bank  (Cd3).  and  the  .Southern  Fishery 
Management  Area  (.SFMA)  extending 
from  tin;  southern  dank  of  GB  through 
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the  Mid-Atlantic  Bight  to  Nortli 
(larolina.  The  monkfish  fishery  is 
primarily  managed  hy  ])ossession  limits, 
in  conjunction  with  a  yisn  ly  allocation 
of  monkfish  days-at-sc'a  (DAS) 
calcnlatiul  to  enable  ye.ssds 
participating  in  the  fishery  to  catch,  hot 
not  exceed,  the  target  total  allowable 
landings  (TAB)  limit  ami  the  annual 
catch  target  (AfiT.  the  TAB  ])lns  an 
estimate  ofexpectcul  di.scards)  in  (xich 
management  ania.  Both  the  ACD’ and  the 
TAB  are  calculated  to  maximize  yield  in 
the  fishery  oyer  the  long  term. 

Monkfish  are  olfim  caught  while 
fishing  for  Northeast  (NE)  multispecies 
(i.e..  groumlfi.sh).  i)articularly  in  tin; 
NFMA.  Both  monkfish  and  groundfi.sh 
are  hottom-dwelling  sp»;cies  comingling 
in  the  same  fishing  locations  and 
susceptible  to  gear  types  used  in  both 
fisheries.  Becau.se  a  majority  of  yessels 
operating  in  the  NFMA  are  issueil  both 
monkfish  and  groundfish  permits,  the 
two  fisheries  are  clo.sely  related,  and 
inlluence  one  another  in  both  the  nature 
of  fishing  operations  (which  species  to 
tai-g(;t  and  when;  to  fish)  and  resulting 
economic  and  social  impacts  of 
a])piicahle  manageimmt  iiKiasures. 

R(!C(;nt  groundfish  .stock  ass(;ssments 
indicate  that  substantial  reductions  in 
th(!  fishing  mortality  rate  for  seyeral 
groundfish  stocks  are  necessary  to 
pnnaait  oyerfishing  and  nihiiild 
oyerfi.shed  stocks,  consistent  with 
rebuilding  plans  re(|uir(;d  under  the 
Magnnson-Steyens  Fishery 
(ion.seryation  and  Management  Act 
(Magnuson-Steyens  Act).  Accordingly, 
the  NEFM(i  dey(;loped  Framework 
Adjustment  (F\Y)  48  to  the  NE 
Mnltispecies  Fishery  Management  IMan 
(FMP)  to  specify  annual  catch  limits 


(AtiBs)  for  seycnal  groundfi.sh  stocks 
ha.sed  ui)on  the  updated  stock 
a-ssessmcmts.  among  other  nuiasures. 

Th(!  NEFMC  ultimately  si)lit  f'VV  48  into 
two  .separate;  actions,  with  updat(;d 
A(iBs  adopt(;d  as  ])art  of  f’W  .50  at  its 
lanuary  2013  meeting.  The  ])ro])osed 
AF.Bs  for  .seyeral  stocks,  ])articularly 
tliose  caught  in  tin;  (iOM  and  (IB.  are 
snhstantially  r(;duc.ed  comi)ar(;d  to  AdBs 
s])ecified  for  fishing  y(;ar  (FY)  2012  (s(;e 
Table  1).  A  propo.s(;d  rule  to  implem(;nt 
these  propo.sed  AC.Bs,  along  with  other 
management  m(;asnr(;.s.  is  (;xi)ected  to  he 
published  in  the  Federal  Register 
shortly.  If  a])i)royed.  such  ACIBs  would 
lik(;ly  become  (;ffectiye  by  the  start  of 
FY  2013  on  May  1, 2013.  and  may  r(;sidt 
in  substantial  adyerse  economic  imijacts 
to  yessels  partici])ating  in  the 
groundfish  fish(;ry.  'I'o  helj)  mitigate  the 
adyer.se  economic  impacts  of  reduced 
fishing  opportunities  in  the  groundfi.sh 
fishery  during  FY  2013,  at  its  Novemher 
2012  meeting,  the  NEFMd  r(;(]uested 
that  NMFS  im])lement  an  emergency 
action  to  eliminate  monkfish  j)os.ses.sion 
limits  for  groundfi.sh  sector  yessels 
fishing  under  a  gnnmdfish  DAS  in  the 
Nf’MA.  an  ar(;a  that  includes  the  (;ntire 
(lOM  and  nortli(;rn  ])ortions  of  (IB. 


Table  1— Proposed  Reductions  of 
2013  Groundfish  ACLs  Com¬ 
pared  TO  2012  ACLs 


Groundfish  stock 

Reduction  of 
FY  2013  ACL 
compared  to 
FY  2012 
(percent) 

GB  cod . 

55 

GOM  cod  . 

77 

Table  1— Proposed  Reductions  of 
2013  Groundfish  ACLs  Com¬ 
pared  TO  2012  ACLs— Continued 


Groundfish  stock 

Reduction  of 
FY  2013  ACL 
compared  to 
FY  2012 
(percent) 

GOM  haddock  . 

71 

GB  yellowtail  flounder . 

62 

Cape  Cod/GOM  yellowtail 
flounder  . 

53 

American  plaice  . 

57 

Witch  flounder . 

52 

According  to  the  latest  monkfish  stock 
assessment  conducted  in  y\ugust  2010 
(50lh  .Stock  Assessment  Worksho])). 
monkfish  in  the  NFMA  are  neither 
oyerfi.shed.  nor  subject  to  oyerfishing. 
Based  on  this  assessment  and  an 
eyaluation  l)y  the  NEFMC  .Scientific  and 
.Statistical  ("ommittee.  the  Councils 
adopted  FY  2011-2013  monkfish  ACTs 
and  TABs  for  the  NFMA  as  ])art  of  F\V 
7  to  the  Monkfish  FMP  (()ctol)er  2(), 
2011;  70  FR  ()()102).  These  catch  limits 
were  set  below  the  oyerfishing  ley(;l  for 
NFMA  monkfish  to  account  for  both 
scientific  and  management  uncertainty, 
and  to  minimize  the  risk  that 
oyerfishing  will  occur.  In  recent  years, 
monkfish  landings  haye  fallen  short  of 
monkfish  target  total  allowahh;  catch 
amounts  s])ecified  for  the  NB'MA  (see 
T'ahh;  2).  with  FY  2012  landings  leyels 
also  ])roject(;d  lo  la;  l)(;low  lla;  TAB.  As 
a  resnll,  monkfish  landings  could  he 
increased  as  a  means  of  ])royiding 
additional  fishing  o])])ortunities  for 
groundfish  ye.ssels.  with  litth;  risk  of 
oyerfishing  NFMA  monkfish. 


Table  2— Recent  NFMA  Monkfish  Landings  Compared  to  Associated  Target  Total  Allowable  Catch 

Amounts  for  Each  Year 


Fishing  year 

Target  total 
allowable 
catch  (mt) 

Amount 
landed  (mt) 

Percent  of 
target  total 
allowable 
catch  landed 

2008  . 

3,528 

71 

2009  . 

5,000 

3,344 

67 

2010  . 

5,000 

2,834 

57 

2011  . 

3,699 

63 

liistificalion  for  Einergenc:y  Ac:lion 

.S(;ction  305(c)  of  the  Magnn.son- 
.Steyi;n.s  Act  authorizes  the  .S(;cretary  to 
promulgate  (anergency  regulations  to 
address  an  emerg(;ncy  for  any  fishery. 
NMF.S  j)olicy  guidelines  for  determining 
whether  an  emergency  rule  is  ju.stified 
were  puhli.sh(;d  on  August  21. 1907  (02 
f’K  44421).  The  guidelines  state  that  the 
im])lem(;ntation  of  an  emergency  action 


should  la;  limil(;d  lo  s|)ecial 
circmnslanc(;.s  wlu;r(;  suhslanlial  harm 
or  disru|)lion  of  the  r(;source.  fishery,  or 
community  wonld  la;  caus(;d  in  the  time 
it  wonld  take  to  follow  slandard 
ruh;making  pr(a:edur(;s.  Thi;  ejnergcaicy 
action  guid(;lines  define  the;  existence  c)f 
an  emergency  as  a  situation  that:  “(1) 
Results  from  recent,  unfor(;seen  (;yents 
or  recently  discoy(;r(;d  circumstanc(;s: 


and  (2)  pre.sents  serious  conseryation  or 
manag(;ment  ])rol)l(;m.s  in  the  fishery: 
and  (3)  if  the  o])portunity  for  ])rior 
public  notic(;  and  comment  is  being 
waiyeil.  can  he  addressed  through 
emergency  r(;gu  hit  ions  lor  which  llu; 
immediate  la;nefits  outweigh  the  yalue 
of  adyam:e  notice,  public  comment,  and 
deliheratiye  consideration  of  the 
iinjiacts  on  participants  to  the  same 
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extent  as  would  be  ex])e(:te(l  under  the 
iionnal  rulemaking  proee.ss."  The 
justilicatious  described  in  tin;  guideliiuis 
iiichuh;  the  prevention  of  significant 
direct  economic  loss,  or  to  ])r(!serve  a 
significant  economic  opportunity  that 
otherwi.se  might  h(!  foregone,  and  the 
pr(!V(;ntion  of  significant  connmmitv 
impacts.  This  action  meets  the  first  two 
guidelines;  the  third  guideline  is  not 
ndevaiit  because  tlu;  o])j)ortnidtv  for 
j)rior  public  comment  is  not  being 
waived. 

As  discussed  more  thoroughly  in  the 
FA  develo])e(i  to  support  this  action  (see 
ADDRESSES),  the  combined  effect  of 
several  issues  facing  the  groimdfish 
fisluiry  for  FY  2013  ])resent  recently 
discovered  circumstances  that  would 
likely  cause  serious  management 
])rohlems  and  result  in  substantial 
economic  and  social  harm  for  the 
groimdfish  and  monkfish  fisheries  and 
associated  communities.  These  issues 
include  a  series  of  recent  groimdfish 
stock  as.sessment  updates  indicating  the 
poor  conilition  of  some  stocks  and  the 
need  to  reduce  fi.shing  mortality  for 
the.se  stocks  starting  in  FY  2013.  a  late 
decision  by  the  NFFMCl  to  adopt 
substantially  lower  groimdfish  A(]Ls  for 
certain  stocks  for  FY  2013  as  part  of  F\V 
48B  to  the  NF  Mnllisiiecies  FMF.  and 
the  lack  of  time  to  develo])  additional 
imxisnres  to  mitigate  the  economic  and 
social  impacts  of  reduced  FY  2013 
groimdfish  ACiLs  through  the 
conventional  fishery  managinnent 
council  management  process.  These 
issues  can,  at  least  in  part,  he  addre.ssed 
through  an  emergency  action  to  susjiend 
existing  monkfish  po.ssession  limits  for 
vessels  issued  both  a  limited  acce.ss 
groimdfish  and  monkfish  permit  in  the 
NFMA. 

An  emergency  action  would  provide 
additional  fishing  opjiortunities  to  help 
mitigate  ex])ected  substantial  adverse 
economic  and  social  harm  resulting 


from  reduced  groimdfish  ACFs  in  FY 
2013,  without  significantly  increasing 
the  risk  of  overfishing  monkfish  in  the 
Nf’MA.  These  measures  can  he 
developed  and  implemented  hv  NMF.S 
more  swiftly  than  a  Cionncil  action  that 
is  subject  to  procedural  iuul  other 
riKiuirinnents  not  a|)plical)le  to  NMFS. 
hn])lementing  suc.h  measuri!s  under 
emergency  action  would  hel])  to 
ine.serve  an  economic  opportunity  that 
otherwise  might  he  foregone  if  the 
NFFMd  attempted  to  im|)lement  such 
measures  under  the  normal,  slower 
(iouncil  process.  Although  some  of  the 
groimdfish  .stock  assessments  were 
com|)leted  earlier  in  2012,  final  ACiLs 
were  not  formally  adopted  by  the 
NEFMC  until  January  2013  following 
the  completion  of  the  stock  assessment 
ipidate  for  COM  and  CB  cod  in 
December  2012.  Thus,  the  full  scope  of 
jiotential  adverse  economic  iinjiacts  for 
FY  2013  was  not  rixdized  until  very 
riicently.  fherefore,  the  potential  iinjiact 
of  the  pro|)osed  reductions  in 
groimdfish  ACiLs  for  several  groimdfish 
stocks  combined  re|)resents  recently 
discovered  circum.stances  that  could 
result  in  substantial  harm  to  the 
groimdfish  fishery  and  associated 
fishing  communities.  Further,  because 
the  NFFMC  needed  to  jnioritize 
ado|)ting  ACiFs  before  the  start  of  FY 
2013,  there  was  not  enough  time  to  fully 
develop  measures  that  would  hel]) 
mitigate  expected  economic  impacts  of 
reduced  A(',Fs  in  FY  2013  as  part  of  F\V 
48B.  Accordinglv,  NMFS  fiiuls  that  this 
projiosed  emergency  action,  as  further 
de.scrihed  below,  is  consi.steut  with 
section  30.5(c]  of  the  Magnuson-Stevens 
Act  and  NMF.S  guidance  regarding  the 
use  of  emergency  actions. 

Proposed  Management  Measures 
Pursuant  to  sec;tion  305(c)(3)  of  the 
Magnu.son-.Stevens  Act,  the  management 
measures  projio.sed  in  this  rule  would 


remain  in  effect  for  180  days,  and  are 
likely  to  be  extended  an  ailditional  185 
days,  as  allowed  by  this  section  of  the 
Magnuson-.Stevens  Act.  unle.ss  new 
information  indicates  that  the  NFMA 
monkfish  'I’AF  for  FY  2013.  If  extended. 
the.se  measures  would  be  effective  for 
the  duration  of  FY  2013  (through  April 
30.  2014). 

I.  Monkfish  Possossion  Limits  in  tho 
NPMA 

'I’liis  emergency  action  would 
susjiend  existing  monkfish  po.sse.ssiou 
limits  for  vessels  issued  a  Federal 
limited  acce.ss  monkfish  (iategorv  C  or  D 
permit  (i.e.,  tho.se  also  issued  a  Federal 
limited  access  NF  multisiiecies  jiermit) 
that  are  fi.shing  under  a  groimdfish  DA.S 
or  both  a  groundfish  and  monkfish  DA.S 
in  the  NFMA  during  FY  2013.  Ves.sels 
would  still  be  reijuired  to  declare  a  trij) 
under  a  groimdfish  or  monkfish  DA.S  at 
the  dock  prior  to  starting  a  trij)  in  onler 
to  be  exemj)t  from  the  monkfish 
j)os.sessiou  limits;  a  ve.ssel  that  does  not 
declare  a  tri])  under  a  groundfish  or 
monkfish  DA.S  at  the  dock  prior  to 
.starting  a  tri|)  would  not  he  exempt  from 
the  monkfi.sh  jiossession  limits  under 
this  action.  Existing  monkfish 
|)ossession  limits  for  ves.sels  i.ssued  a 
limited  acce.ss  monkfi.sh  Category  A  or 
B  permit  and  fishing  under  only  a 
monkfish  DA.S,  or  vessels  i.ssued  an 
open  access  monkfi.sh  (iategorv  F  |)ermit 
(i.e.,  ves.sels  that  catch  monkfish  while 
targeting  other  fisheries)  would  remain 
the  same,  as  sjiecified  in  Table  3.  In 
addition,  the  overfishing  level, 
accejitahle  biological  catch  level.  AfiL. 
A(]T,  and  TAL  would  remain  as  19.557 
ml,  7,592  mt,  8.587  mt.  and  5.854  mt, 
respectively,  as  imjilemented  in  either 
Amendment  5  (May  25.  2011;  78  FR 
30285)  or  F\V  7  to  the  Monkfish  FMP. 


Table  3— Proposed  Monkfish  Possession  Limits  in  the  NFMA  for  2013 


Sector  participation  status 

DAS  type 

Monkfish  permit  category 

Possession  limit  (tail  weight) 

Non-sector  (Common  Pool)  . 

No  DAS  . 

A,  B,  or  E  . 

Up  to  5%  of  total  weight  of  fish  onboard:  or  50  lb  (23 
kg)  per  day,  up  to  1 50  lb  (68  kg)  per  trip  based  on 
gear  used. 

Monk  . 

A  . 

B  . 

1,250  lb  (567  kg)/DAS. 

600  lb  (272  kg)/DAS. 

NE  Mults  A  . 

E  . 

Up  to  25%  of  total  weight  of  fish  onboard,  not  to  ex¬ 
ceed  300  lb  (136  kg). 

DAS  only  . 

C  or  D  . 

Unlimited. 

NE  Mults  A  &  Monk  DAS 

C  or  D  . 

Unlimited. 

Sector . 

Non-DAS  . 

E  . 

Up  to  5%  of  total  weight  of  fish  onboard;  or  50  lb  (23 
kg)  per  day,  up  to  150  lb  (68  kg)  per  trip  based  on 
gear  used. 

NE  Mults  A  . 

E  . 

Up  to  25%  of  total  weight  of  fish  onboard,  not  to  ex¬ 
ceed  300  lb  (136  kg). 

DAS  only  . 

C  or  D  . 

Unlimited. 

NE  Mults  A  &  Monk  DAS 

C  or  D  . 

Unlimited. 
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Tlie.se  proposed  measures  differ  from 
tliose  nupiested  1)\  tlie  NFFMC  in  tliat 
the  suspension  of  existing  monkfisli 
possession  limits  would  apjily  to  both 
.set:tor  and  non-.sector  ve.s.sels  in.stead  of 
just  sector  vessels.  .Suspending 
monkfish  possiission  limits  for  both 
.sector  and  non-.sector  gronndfish  vessels 
is  projiosed  as  iM'ing  micessarv  to  (aisnre 
that  the  projiosed  measures  fairlv  and 
(Kjnitahly  allocate  fishing  jirivileges 
among  affected  entities,  consistent  with 
National  .Standard  4  of  the  Magnnson- 
Stevens  Act.  This  emergency  action 
would  not  ajijilv  to  ves.sels  issued  a 
limited  acce.ss  monkfish  (Category  A  or 
If  jiermit.  because  they  are  not  issued  a 
limited  acce.ss  gronndfish  |)ermit  and 
are  not  directly  affected  by  reductions  to 
gronndfish  ACl.s  during  FY  201.8,  or  to 
tho.se  issued  a  Category  II  jiermit, 
because  thev  cannot  fish  within  the 
NFMA. 

We  exjiect  these  jirojiosed  measures 
to  more  clo.sely  achieve,  but  not  exceed, 
the  FY  2013  TAL  for  monkfish  in  the 
Nl’MA.  Using  recent  landings  jiatterns 
by  limited  acce.ss  monkfish  Category  C 
and  I)  ves.sels,  we  exjiect  that  the 
jirojio.sed  measures  would  result  in 
monkfish  landings  of  ajijiroximately 
.5,430  ml  during  FY  2013,  or  03  jiercenl 
of  the  FY  2013  monkfish  TAL  in  the 
Nl'MA.  'I'his  rejire.sents  an  increase  of 
()08..530  11)  (270.024  kg)  of  monkfish 
landings  comjiared  to  landings  exjiected 
under  the  current  jiossession  limits.  If 
fishing  jiatterns  shift  as  a  result  ofthe.se 
jirojio.sed  measures,  and  such  a  .shift 
results  in  increased  targeting  of 
monkfish,  there  is  a  risk  that  monkfish 
landings  from  the  NFMA  could  exceed 
the  FY  2013  TAL. 

2.  Hagional  Administrator  Authority  to 
lioinstatn  Existing  Monkfish  Possossion 
Limits 

This  action  jirojioses  to  authorize  the 
Regional  Administrator  to  reinstate 
monkfish  jiossession  limits  for  limited 
access  monkfish  Category  C  and  D 
ves.sels  fishing  under  a  gronndfish  DAS 
or  both  a  monkfish  and  gronndfish  DAS 
in  the  NFMA  at  anv  time  within  180 
days  following  the  inijilementation  of 
this  action  if  available  data  indicate  that 
the  NFMA  monkfish  TAL  or  A(iT  mav 
he  exceeded  during  FY  2013.  l'’nrther, 
NMF.S  may  modify  or  not  extend  this 
action  after  the  initial  180  ilavs.  This  is 
necessary  to  ensure  that  nnexjiected 
changes  in  fishing  behavior  in  resjionse 
to  this  emergency  action  do  not  cause 
monkfish  landings  or  catch,  when 
discards  are  included,  to  exceed  the  FY 
2013  NFMA  monkfish  TAL  or  AC'.T, 
resjiectively.  and  result  in  overfishing 
for  NFMA  monkfish.  If  necessarv. 
NMFS  shall  reinstate  monkfi.sh 


jio.sse.ssion  limits  in  the  NFMA 
consistent  with  the  Administrative 
Procedure  Act. 

Kecjiiest  for  (iommenis 

The  jinblic  is  invited  to  comment  on 
any  of  the  measures  j'rojiosed  in  this 
rule.  NMFS  is  esjiecially  interested  in 
receiving  comments  on  the  likelihood 
that  these  measures  may  result  in 
changes  to  recent  fishing  behavior, 
including  whether  more  gronndfish 
DAS  would  be  n.sed  in  FY  2013.  and 
whether  vessels  would  use  gronndiish 
DAS  to  sj)ecific:ally  target  monkfish. 

Classification 

At  this  time,  the  NMFS  Assistant 
Administrator  has  made  a  jireliminary 
determination  that  the  emergency 
measures  that  this  jirojio.sed  rule  would 
inijilement  are  consistent  with  the 
Monkfi.sh  FMP,  jirovisions  of  the 
Magnn.son-Stevens  Act,  agency 
guidelines  on  emergency  rules,  and 
other  ajijilicable  laws.  NMFS,  in  making 
a  final  determination,  will  take  into 
account  the  data,  views,  and  comments 
received  during  the  comment  jieriod. 

'I'his  jirojio.sed  rule  has  been 
determined  to  he  not  significant  for  the 
jiurjioses  of  Lxecntive  Order  (L.O.) 

128()(). 

This  jirojio.sed  rule  does  not  contain 
jiolicies  with  luideralism  or  takings 
inijilications  as  tho.se  terms  are  defined 
in  L.O.  13132  and  F.O.  12(i3(), 
resjiectivelv. 

NMILS  jirejiared  an  IRFA  as  recjiiired 
by  section  ()()3  of  the  Regnlatorv 
Flexiliility  Act  (RFA).  The  IRFA 
de.scrilies  the  economic  imjiact  this 
jirojiosed  rule,  if  adojited,  would  have 
on  small  entities.  A  de.scrijition  of  the 
action,  why  it  is  being  considered,  and 
the  legal  basis  for  this  action  are 
contained  in  the  jireamble  to  this 
jirojiosed  rule  and  in  the  background, 
jinrjio.se,  and  need  discussion  (.Section 
2.0)  of  the  EA  jirejiared  for  this  action. 
This  jirojiosed  action  does  not  contain 
any  new  record keejiing  or  rejiorting 
recjuirements,  and  does  not  imjiose  anv 
additional  costs  to  affected  ve.ssels. 

As  described  above,  this  action  is 
neces.sarv  to  helji  mitigate  substantial 
economic  and  social  imjiacts  to  the 
groundfish  fishery  and  associated 
fishing  connmmities  resulting  from 
substantially  reduced  AfiLs  for  several 
gronndfish  stocks  during  f'Y  2013.  This 
action  would  snsjiend  existing  monkfish 
jio.sse.ssion  limits  for  ve.ssels  issued  a 
Imderal  limited  access  monkfish 
(iategory  (i  or  D  jiermit  fishing  under 
either  a  monkfisli  or  gronndfish  DA.S  in 
the  NI'"MA.  The  objective  of  this 
emergency  action  is  to  increase 
monkfish  fishing  ojijiortnnities  and 


associated  revenue  for  affected 
gronndfish  vessels.  The  jirojio.sed 
measures  are  exjiected  to  facilitate  an 
iiu:rea.se  in  NFMA  monkfish  landings 
(hiring  I’Y  2013.  while  minimizing  tlie 
risk  of  overfishing  monkfish  in  the 
NFMA. 

NMI-'.S  hilly  analyzed  and  considered 
three  jirincijial  alternatives,  including 
the  No  Action  Alternative.  Alternative 
1.  and  the  jirojiosed  action.  The  No 
Action  Alternative  would  have  retained 
the  existing  monkfish  jios.session  limits, 
while  Alternative  1  would  have 
snsjiended  monkfi.sh  jio.ssession  limits 
for  vessels  issued  a  Federal  limited 
acce.ss  monkfi.sh  Ciategory  C  or  D  jiermit 
when  fishing  under  both  a  monkfi.sh 
and  groundfish  DA.S  in  the  NFMA. 

NMF.S  also  considered,  but  did  not  fully 
analyze,  .several  additional  alternatives 
that  were  rejected  because  thev  were 
beyond  the  scojie  of  the  jiurjio.se  and 
need  for  this  action.  'Lhe  jirojiosed 
action.  Alternative  2  in  the  EA 
develojied  for  this  action,  would  likely 
result  in  the  greate.st  economic  benefit  to 
affected  entities  among  the  alternatives 
considered,  as  described  further  below. 
For  a  more  comjilete  de.scrijition  of  the 
alternatives  considered  in  this  action, 
refer  to  the  fiA  jirejiared  for  this  action 
(see  ADDRESSES). 

The  economic  value  of  monkfish 
landings  dejiends  ujion  the  market 
categorv  landed  due  to  jirice  variation 
among  the  various  monkfish  market 
categories.  To  more  effectively  comjiare 
the  economic  imjiacts  among 
alternatives  considered  in  this  action, 
exjiected  revenues  associated  with  each 
alternative  are  estimated  using  the 
average  jirice  of  monkfish  landed  when 
all  landings  of  all  market  categories  are 
converted  to  live  weight  ecjuivalents 
using  established  conversion  factors.  It 
is  imjiortant  to  recognize  that  realized 
revenues  during  FY  2013  will  change  in 
jirojiortion  to  any  deviation  from  the 
average  jirice  rejiorted  during  the  first 
jiart  of  FY  2012  (.SI. 22  jier  lb  (S2.()9  jier 
kg)),  as  well  as  the  amount  of  each 
monkfi.sh  market  category  that  is 
landed. 

De.scrijition  of  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Projio.sed  Rule  Woidd  Ajijilv 

The  jireferred  alternative  would  affect 
any  ves.sel  issued  a  valid  Federal  limited 
acce.ss  monkfi.sh  (iategorv  U  or  D  jiermit 
that  fishes  under  a  monkfi.sh  or 
groundfish  DA.S  in  the  NFMA.  All  of  the 
ve.ssels  affected  by  this  action  are 
considered  small  entities  under  the 
.Small  Business  Administration  size 
.standards  for  small  fishing  businesses 
(.$4.0  million  in  gross  sales).  Therefore, 
there  are  no  disjirojiortionate  imjiacts 
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l)(!t\v(!(;n  small  and  large; 
associated  with  this  projeosed  action. 
Available  elata  are  not  adecpiate  to 
id(;ntify  affiliated  v(;ssels,  so  each 
operating  unit  (vessel)  is  considered  a 
small  (;ntity  for  ])nrposes  of  the  Rl'  A. 

I’or  a  more  d(;tailed  descrijetion  of  the 
affected  entities,  reier  to  tin;  FA 
pr(;par{;d  for  this  action  (.se;e 
ADDRESSES). 

As  of  Dec(;mher  7.  2012.  2.212  vessels 
w(;r(;  issued  a  l'(;d(;ral  monkfish  leermit, 
of  which  558  were  issn(;d  limited  acce.ss 
monkfish  (Category  (i  or  D  ])ermits 
during  FY  2012.  However,  only  a 
fraction  of  these  vessels  will  likely 
actually  fish  in  the  NFMA  during  FY 
2013.  During  FY  2008,  400  (Category  C 
or  D  vessels  fished  in  the  NFMA  out  of 
a  total  of  000  ve.ssels  that  were  issued 
a  limited  access  monkfish  Category  C  or 
D  i)(;rmit  (58  percent).  During  FY  2011, 
a  total  of  180  monkfish  Category  C  or  D 
ves.sels  fished  exclusively  in  the  NFMA, 
or  in  both  the  NFMA  and  SFMA  during 
the  same  tri]),  out  of  580  permits  i.ssued 
(32  percent).  Assuming  more  recent 
fishing  activity  is  a  h(;tter  ])n;dictor  of 
fishing  o])erations  during  FY  2013,  it  is 
expected  that  between  175-200  ve.ssels 
would  h(;  affected  by  this  action.  The 
av(;rage  siz(;  and  horse])ower  of  V(;s.s(;ls 
affected  by  this  action  is  00  ft  (18  m)  and 
540  horse])Ower.  Because  ov(;r  80 
|)(;rc(;nl  of  Nk’MA  monkfish  landings  in 
r(;cent  v(;ars  wen;  landed  by  trawl 
vess(;l.s.  trawl  vessels  would  he  most 
aflected  by  this  action. 

Fconomic  hn])acts  of  the  Propos(;d 
Action 

Assuming  that  higher  monkfish 
landings  do  not  depress  monkfish  ex- 
vessel  pric:es  during  FY  2013,  the 
propo.sed  action  is  expected  to  provide 
opportunities  for  increased  fishing 
revenue  for  affected  vessels.  The 
maximum  potential  revenue  that  coidd 
he  realized  from  the  pro])osed  action 
would  he  a])i)roximatelv  .SI 5.7  million 
for  monkfish  landings  alone.  This 
assum(;s  that  the  entire  NFMA  monkfish 
TAL  (5,854  mt,  or  12.9  million  Ih) 
would  he  landed  during  FY  2013  at  the 
av(;rage  monkfish  price  observed  during 
l‘Y  2012  (.SI. 22  per  11)  (.S2.()9  j)er  kg) 
when  landings  are  converted  to  live 
weight  (;(iuivalents). 

Realized  revenues  from  the  propo.sed 
action  are  estimated  to  he  approximatelv 
$14.0  million  from  monkfish  landings 
alone;  during  f^Y  2013  ha.seel  on  a 
])rojection  of  monkfish  landings  and 
using  the  average  monkfish  price 
observed  to  date  during  FY  2012  (.SI  .22 
per  11)  (.S2.()9  per  kg)  live  weight 
ecpiivalent).  That  projection  estimated 
that  the  proposed  action  would  increa.se 
monkfish  landings  by  approximately 


008,000  11)  (275,737  kg)  compared  to  the 
No  Action  Alternative.  'I'he  propo.sed 
action  woidd  increase  monkfish  fishing 
revenue  by  $742,000  comj)ared  to  the 
No  Action  Alternative,  while  it  would 
increase  monkfi.sh  revenue  by  8508,000 
com|)ared  to  Alternative  1.  Additional 
fishing  revenue  would  akso  he  ex|)(;cted 
ha.sed  on  landings  of  other  species. 

Measures  that  restrict  fishing  effort  in 
the  groundfish  fishery  will  likely  he  the 
])rimarv  factor  affecting  how  much 
additional  monkfish  fishing  revenue 
would  he  realized  from  the  pro])osed 
action.  As  noted  above,  substantial 
reductions  in  the  FY  2013  A('.Fs  for 
several  groundfish  .stocks  are  jjropo.sed 
as  part  of  FVV  48  to  the  NF  Multispecies 
FMP.  It  is  likely  that  the.se  suh.stantially- 
reduced  groundfish  ACLs  could  cause 
groundfish  vessels  to  fully  harvest  their 
groundfish  allocations  (sector  annual 
catch  entitlements  (ACF),  or  non-sector 
trimester  total  allowable  catch  (TAG) 
amounts)  before  the  end  of  FY  2013, 
triggering  reactive  accountability 
measures  that  would  cease  groundfish 
fishing  operations  temporarily,  or  for 
the  duration  of  I’  Y  2013.  This  would 
])revent  the  monkfi.sh  and  groundfish 
fisheries  from  fully  realizing  the 
])otential  economic  benefits  of 
suspending  monkfi.sh  i)os.session  limits 
for  ve.ssels  fishing  under  a  monkfi.sh  or 
groundfish  DA.S  in  the  Nf’MA.  If 
groundfish  vessels  can  avoid  exceeding 
their  sector  AGF  or  non-sector  trimester 
I’AG.s,  then  monkfi.sh  landings  will 
likely  more  closely  approach  the  FY 
2013  NFMA  monkfish  TAL  and  AfiT, 
resulting  in  greater  economic  benefits  to 
affected  xessels. 

List  of  Subjects  in  50  (]FR  Part  048 

Fisheries,  Fishing,  Re])orting  and 
recordkeeping  retiuirements. 

Haled:  t-'chriiarv  10.2013. 

Alan  I).  Risen li()()Vf;i', 

Diraclor.  Offica  oj  Siisldiiuibli;  Fislu'i  ias. 
pvvforiuinf’  Ilia  fiinclions  (iiul  diilias  of  tlw 
Dapiity  Assistant  Adininisiraloi  for 
Ha<’id(it(>ry  Proiiranis.  National  Marina 
Fisliarias  Sarvica. 

For  the  reasons  stated  in  the 
preamble,  50  GFR  part  048  is  propo.sed 
to  he  amended  as  follows; 

PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

■  1 .  The  authority  citation  foi'iiart  048 
continues  to  read  as  follows: 

y\iithorily:  10  l)..S.(;.  1801  at  saq. 

■  2.  In  S  848.94,  suspend  paragraphs 
(l))(1)(i).  (h)(l)(ii).and  (l))(3)(i):and  add 
paragraphs  (l))(l)(iii)  through  (v), 
(h)(3)(iv),  and  (h)  to  read  as  follows: 


§648.94  Monkfish  possession  and  landing 
restrictions. 

***** 

(h)*  *  * 

(1)  *  *  * 

(iii)  (Aitaoory  A  vassals.  A  limited 
acce.ss  monkfish  (iategory  A  vessel  that 
fishes  under  a  monkfi.sh  DA.S 
exclusively  in  the  NFMA  may  land  u|) 
to  1,250  11)  (507  kg)  tail  weight  or  3,038 
11)  (1.050  kg)  whole  weight  of  monkfi.sh 
per  DA.S  (or  any  prorated  combination 
of  tail  weight  and  whole  weight  ha.sed 
on  the  conversion  factor  for  tail  weight 
to  whole  weight  of  2.91).  For  every  1  11) 
(0.45  kg)  of  tail  only  weight  landed,  the 
ves.sel  may  land  up  to  1.91  Ih  (0.87  kg) 
of  monkfi.sh  heads  only,  as  described  in 
paragraph  (a)  of  this  section. 

(iv)  (Aitagorv  B  vassals.  A  limited 
acce.ss  monkfi.sh  Ciategory  B  ves.sel  that 
fishes  under  a  monkfi.sh  DA.S 
exclusively  in  the  NFMA  may  land  up 
to  000  11)  (272  kg)  tail  weight  or  1,740 
11)  (792  kg)  whole  weight  of  monkfi.sh 
(gutted)  |)er  DA.S  (or  any  prorated 
combination  of  tail  weight  and  whole 
weight  ha.sed  on  the  conversion  factor 
for  tail  weight  to  whole  weight  of  2.91). 
For  every  1  11)  (0.45  kg)  of  tail  only 
weight  landed,  the  vessel  may  land  up 
to  1.91  11)  (0.87  kg)  of  monkfish  heads 
only,  as  described  in  paragraph  (a)  of 
this  section. 

(v)  (Adagorv  (J  and  D  vassals.  Unless 
otherwi.se  specified  ])ur.suant  to 
paragra|)h  (h)  of  this  section,  there  is  no 
monkfi.sh  trip  limit  for  limited  access 
monkfish  Gategory  G  or  1)  vessels  that 
are  fishing  under  a  monkfish  DA.S 
exclusively  in  the  NFMA. 
***** 

(3)  *  *  * 

(iv)  NFMA — (A)  CkdaoDiv  C  and  D 
vassals.  Unless  otherwise  sjjecified 
pursuant  to  paragraj)!)  (h)  of  this 
.section,  there  is  no  monkfi.sh  trij)  limit 
for  limited  acc(;.s.s  monkfish  Gategory  G 
or  D  ve.ssels  that  are  fi.shing  under  a  NF 
multispecies  DA.S  exclusivelv  in  the 
NFMA. 

(B)  (Aita^ory  F  vassals.  A  limited 
at;ces.s  monkfish  Gategorv  F  ves.sel  that 
is  fishing  under  a  NF  multispecies  DA.S, 
and  not  a  monkfi.sh  DA.S,  exclusively  in 
the  NFMA  is  subject  to  the  incidental 
catch  limit  specified  in  paragraph 
(c)(l)(i)  of  this  section. 

((])  Vassals  fxnticipdlina  in  iha  NE 
Miiltispacias  Bagidnr  B  DAS  Proarnin. 
(iategorv  (i,  D,  F.  G,  and  H  vess(;ls 
participating  in  the  NF  Multis])ecies 
Regular  B  DA.S  Brogram,  as  specified 
under  §  <j48.85(l))(()),  an;  subject  to  the 
incidental  catt;h  limit  ,speciiii;d  in 
paragraph  (c)(l)(i)  of  this  section. 
***** 

(h)  Baaiomd  Administrator  authority 
to  rainstata  monkfish  possassion  limits. 
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Ba.sed  U|)()n  availalile  inibrniation,  ii  the 
Riigional  Administrator  jirojects  that 
monkiisli  landings  on  trips  that  fished 
in  tlie  Nl'MA  may  exceed  tin;  fishing 
year  2013  target  total  allowahle  landing 
limit  of  .5.854  mt  or.  when  comhimid 
with  an  e.stimate  of  di.scards,  the  (i.5(i7 
mt  annual  catch  target,  before  the  end  of 
fishing  year  2013  on  April  30.  2014.  the 
R(!gional  Administrator  shall  reinstate 
monkfish  pos.session  limits  for  ('.atisgorv 
(]  and  D  ve.s.sels  in  a  manner  consi.stent 
with  the  Administrative  Procedure  Act. 
If  monkfish  jiossession  limits  are 
reinstated  pursuant  to  this  jiaragraph 
(h).  (Category  C  vessels  shall  he  subject 
to  the  possession  limits  sjiecified  in 
paragraphs  (l))(l)(iii)  and  (c)(l)(i)  of  this 
section,  while  (Category  D  vessels  .shall 
1m;  subject  to  the  ])ossession  limits 
sp(;cifi(;d  in  jiaragraphs  (h)(l](iv)  and 
(c)(l)(i)  of  this  section. 

IFK  Kilod  2-22-i  A:  K;4.S  aiii| 

BILLING  CODE  3510-22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

RIN  0648-XC469 

Pacific  Fishery  Management  Council; 
Public  Meetings  and  Hearings 

AGENCY:  National  Marine  Fisheries 
.S(;rvice  (NMf'.S).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Oommerce. 

ACTION:  Notice  of  opjiortunities  to 
submit  public  comments. 

SUMMARY:  The  Pacific  Fishery 
Management  (iouncil  (Pacific  (Council) 
has  announced  its  annual  pre.season 
managem(;nt  jirocess  for  tin;  2013  oc(;an 
.salmon  fish(;ries.  This  notice  informs 
the  ])ul)lic  of  o|)j)ortunities  to  provide 
comments  on  the  2013  ocean  salmon 
managem(;nt  measures  which  will 
publish  as  a  final  rule  and  he  eflectivi; 
May  1. 2013. 

DATES:  Written  connn(;nt.s  on  the  salmon 
management  alternatives  adopt(;d  by  tin; 
Pacific  (Council  at  its  March  2013 
me(;ting.  and  de.scrih(;d  in  Preseason 
Report  11.  submitted  (;lectronically  or  in 


hard  copy  by  ll:.5t)  p.m.  Pacific  Time, 
March  31,  2013  will  he  considered  in 
the  Pacific  (Council's  final 
recommendation  for  the  2013 
managi;ment  nn;a.sure.s. 

ADDRESSES:  D(M:unn;nts  will  hi;  available 
from  Mr.  Dan  Wolford,  (ihairman. 

Pacific  Fishery  Manag(;nn;nl  (Council, 
7700  NF  Ambassador  Placi;,  .Suite  101, 
Portland,  OR  07220-1384,  tele])hone: 
503-820-2280  (voice)  or  503-820-2200 
(fax),  and  posted  on  tin;  Pacific  (Council 
W(;l)  site;  at  hltp'J/ww’W’.pcouncil.oig. 

Yon  mav  suhiuit  comments,  id(;ntified 
by  N()AA-NMF.S-201  2-0248.  by  any 
one  of  the  following  methods: 

•  EhH.tvonk:  Siihniissions:  Submit  all 
electronic  jiuhlic  comments  via  the 
P’ederal  i;-Rulemaking  Portal,  (io  to 
http://\\'\v\v.i'(^gul(ilionH.p,o\'/ 
it!(h)(:k(kDf;t(ii):D=N()y\A-NMFS-2()12- 
0248.  clii;k  the  “C;onmn;nt  Now!"  icon, 
comj)li;te  the  re(|uired  fields,  and  enter 
or  attach  your  comments. 

•  Mail:  Mr.  Dan  Wolford.  Chairman. 
Pai;ific  Fisherv  Management  Council. 
7700  NF  Amhas.sador  Placi;.  .Suiti;  101. 
Portland,  OR  07220-1384. 

•  /-(/.v;  503-820-2200,  Attn:  Mr.  Mike 
Hurn(;r. 

•  (;omnn;nt.s  can  also  In;  sul)mitt(;d 
via  email  at  P/'’A/C.comnn;n/.s@iio(n;.goi'. 

Instructions:  (iomments  sent  by  any 
otln;r  nn;thod.  to  any  other  addr(;.s,s  or 
individual  may  not  In;  con.sider(;d  by 
NMFS  or  the  Pacific  Council.  All 
comments  rec(;ived  are  a  part  of  the 
])uhlic  ri;cord  and  will  generally  he 
posted  for  |)uhlic  vii;wing  on 
WWW’. rc^n  kit  ions. •’ov  without  changi;. 

All  personal  identifying  information 
(e.g.,  name.  addr(;.s.s,  etc.),  confidential 
husine.ss  information,  or  oth(;rwise 
sensitive  information  submitted 
voluntarily  by  the  sender  will  In; 
publicly  accessible.  NMF.S  and  the 
Pacific  Council  will  accept  anonymous 
comments  (enter  “N/A”  in  the  r(;(|uired 
fields  if  you  wish  to  remain 
anonymous).  Attachm(;nts  to  (;lectronic 
comments  will  he  acc(;])ted  in  Microsoft 
Word,  Pixci;l,  or  Adobe  PDF  file  formats 
only. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mike  Burner,  telephone:  5()3-82()-228(). 
For  information  on  submitting 
connn(;nt.s  via  tin;  P’ederal  e-Rulemaking 
jiortal.  contact  Peggy  Mundy,  telephom;: 
2()(i-52fi-4323. 


SUPPLEMENTARY  INFORMATION:  'flu; 

Pacific  Council  has  ]nihli.shed  its  annual 
notice  of  availability  of  reports:  public 
me(;tiugs.  and  hearings  for  tin;  2013 
oc(;an  .salmon  fisheries  (77  FR  73087, 
D(;ceml)er  12,  2012).  The  Pacific  Council 
will  ado])!  alti;rnalives  for  2013  oc(;an 
.salmon  fi.sh(;ries  at  its  meeting,  March 
0-11. 2013  at  the  Hotel  Murano  in 
Tacoma,  Washington.  Details  of  this 
m(;(;ting  an;  available  on  the  Pacific 
(iouncil's  Wei)  site  [www.j)conncil.or<>) 
and  will  In;  ])uhli.shed  in  tin;  Federal 
Register  in  February  2013.  On  March 
20.  2013,  “Preseason  Re])ort  lI-Pro])osed 
Alt(;rnativ(;.s  and  Fnvironmental 
A.sse.ssment  Part  2  for  2013  Ocean 
Salmon  Fisherv  Regulations”  and  public 
hearing  schedule  will  he  mailed  to  the 
public  that  have  requested  to  receive 
the.se  documents  (.see  ADDRESSES)  and 
po.st(;d  on  tin;  Pacific  (iouncil  Web  site 
at  http://www.pcoiinciI.org.  The  report 
will  inchnh;  a  de.scription  of  the  salmon 
manag(;nn;nt  alternatives  and  a 
.summary  of  their  liiological  and 
(;conomic  impacts. 

Comments  on  the  alt(;rnative.s  the 
Pacific  (Council  adopts  at  its  March  2013 
nn;(;ting,  and  d(;scriin;d  in  Preseason 
Report  11.  mav  he  submitted  in  writing 
or  (;l(;ctronically  as  d(;scrih(;d  und(;r 
Addres.ses,  above;,  or  verhallv  or  in 
writing  at  any  of  the  public  ln;aring.s 
held  on  March  25— 2(),  2013.  or  at  the 
Pacific  (Council’s  nn;eting.  April  5-11. 
2013,  at  the  Sheraton  Portland  Airport 
Hotel  in  Portland.  Oregon.  Written  and 
electronically  suhmitt(;d  comments 
must  he  r(;ceived  no  later  than  11:59 
|).m.  Pacific  Time.  March  31. 2013  in 
order  to  he  included  in  the  briefing  hook 
for  the  April  (Council  meeting  where 
they  will  he  considered  in  the  adoption 
of  the  Pacific  Council’s  final 
recommendation  for  the  2013  .salmon 
fisherv  management  measures.  All 
comments  rec;(;ived  accordingly  will  hi; 
reviewed  and  considered  by  the  Pacific 
Council  and  NMFS. 

Authority:  Ki  IL.S.C.  1801  ct.  si;q. 

Dated:  l-'(;l)riiarv  20.  201  :t. 

Kara  Meckley, 

Acting  t)cpiilv  Director.  Office  ofSiistoinolile 
fisheries.  .Votionol  Marine  l•'islleries  Service. 
|1'K  Doc.  2()i:)-()42(>4  Filed  2-22-12:  H:4.')  iiin| 
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Mondav.  F(!l)riiarv  2.t.  2012 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Intermountain  Region,  Payette  National 
Forest,  New  Meadows  Ranger  District, 
Idaho;  Lost  Creek-Boulder  Creek 
Landscape  Restoration  Project 

agency:  Forest  Service,  USDA. 

ACTION:  Notice  of  intmit  to  j)re])are  an 
Fiivironineiital  Impact  Statement. 


SUMMARY:  The  New  Meadows  Kan<>er 
District  of  the  Fayette  National  F'orest 
will  pre])are  an  Fnvironmental  Impact 
Statmnent  (KIS)  for  flu;  Lost  (ireek- 
Honldr!)' (ireek  Laml.sca])e  Re.storation 
Froject.  'I’he  Lost  (ireek-13onld(;r  (ireek 
Landscai)e  Restoration  Froject  an^a  is 
located  approximately  10  miles  iu)rth 
and  west  of  New  Mrxidows.  Idaho  in  in 
Fonlder  (ireek,  a  trihutarv  to  the  Little 
Salmon,  and  in  the  headwaters  of  the 
Weiser  River  and  the  West  F"ork  of  the 
Weiser  River.  It  comprises 
approximately  80. 000  acres  and  is 
within  the  boundaries  of  the  New 
Meadows  District  of  the  Fayette 
National  Forest,  in  Adams  County 
Idaho.  The  project  is  de.sit>ned  to 
improve  wildlife  habitat,  reduce  forest 
fuels,  and  im])rove  watershed 
conditions  through  a  variety  of  activities 
including  commercial  and 
noncommercial  vegetation  management 
and  road  .system  modifications  and 
maintenance. 

DATES:  Comments  concerning  the 
])roject  must  he  received  by  March  27, 
2018.  The  draft  environmental 
statmnent  is  ex])ected  in  |nly  2018  and 
the  final  Environmental  ImpacT 
Statement  is  ex])ect(!d  in  November 
2018. 

ADDRESSES:  Send  written  comments  to 
Keith  Lannom,  Forest  Supervisor,  800 
\V.  Lakeside  Avenue,  McCall,  Idaho 
88088.  Comments  may  also  he  sent  via 
email  to  conuiK^nts-intfumtn-pdyotta- 


nd\vin(;(i(io\\’s@fs.lh(i.iis.  or  via  facsimile 
to  208-084-0744! 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 

Meyers,  Froject  Team  L(;ader,  208-847- 
0844.  Individuals  who  use 
telecommunication  devices  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8880 
between  8  a.m.  and  8  p.m..  Ea.st(Mii 
rime,  Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION: 

Purpose  and  Need  for  Action 

The  jjurpo.se  of  the  projcict  is  to:  (1) 
Improve  habitat  for  sp(!cific  wildlife 
species  of  concern  such  as  the  ESA- 
listed  northern  Idaho  ground  .s(|nirrel 
and  white-headed  woodpecker;  (2) 
maintain  and  ])romote  large  tree  forest 
structure,  early  serai  species 
com])osition  and  forest  resiliency:  (8) 
nulnce  the  risk  of  uncharacteristic  and 
imdesirahh!  wildland  fire;  (4)  restore! 
habitat  connectivity,  (!.s|)eciallv  in 
streams  oce;n])ied  by  ESA-listeul  fishes 
and  in  dexsignated  critical  habitat;  (.'i) 
reduce  road-nilated  accehiiateul 
scidiment  and  other  road  related 
impacts;  (8)  restore  ri])arian  v(!getation 
and  flood])lain  function;  (7)  h(!tter 
manage  recrmition  n.se  in  the  vicinity  of 
Lost  Valley  Re.servoir  ami  Boulder 
(ireek,  ami  (8)  contribute  te)  the 
economic  vitality  of  communities 
adjacent  to  the  Fayette  National  Forest. 

Proposed  Action 

The  Frojjo.sed  Action  includes 
vegetative  treatments  to  improve 
wildlife  habitat  for  the  Northern  Idaho 
Ground  Scjnirrel  and  species  that  rely  on 
habitat  similar  to  the  white-headed 
woodpecker,  and  to  move!  vegetation 
toward  the  desired  conditions  specified 
in  the  Fayette  Natiojial  Fore.st  Flan.  The 
project  woidd  harvest  an  estimat(!d  20 
million  hoard  feet  (MMHF)  of  timber  (all 
figures  are  approximations  and  may 
change  as  the  project  is  refined). 
Commercial  vegetative  treatimiuts 
would  include  commercial  thin-free 
thin  (18,700  acres);  free  thin-patch  cut 
(1,700  acres);  and  commercial  thin- 
mat  lire  plantations  (8,400  acres).  Non¬ 
commercial  vegetative  treatments 
include:  Non-commercial  thinning 
(10,000  acres):  and  jjrescrihiid  burning 
(4.0,000  acres). 

The  ju'opo.sal  includes  changes  to  the 
Forest  System  Road  network  to  reduce 
road-related  impacts  to  water  ipiality 
and  fi.sh  habitat,  as  well  as  reduce 


overall  road  density.  Specific  road 
actions  include:  70  miles  of  sy.stem  road 
decommissioning;  00  miles  of  roads 
moved  to  long  term  closure  status  (all 
currently  closed  to  the  public);  12  miles 
of  seasonally  ojien  road  converted  to 
ATV  trails;  re.storation  of  00  miles  of 
unauthorized  roads;  and  relocation  of 
1  'A  half  miles  of  road  scheduled  for 
decommissioning.  The  project  includes 
40  opportunities  for  replacement  of 
culverts  and  other  aguatic  organism 
jiassages.  No  new  roads  will  he  built 
under  this  |)roposal. 

Recreation  actions  will  occur  in  the 
Lost  Valley  reservoir  area  and  in  the 
Boulder  Greek  siihwater.shed.  Work 
includes  rerouting  trails,  in.stalling  trail 
signs,  in.stalling  toilets,  improving  and 
constructing  trailhead  parking, 
in.stalling  information  kiosks,  and 
graveling  campsites  and  campground 
access  roads.  In  addition  to  the  open 
roads  converted  to  ATV  trails,  twenty 
new  miles  of  ATV  routes  will  he 
designated  and  signed. 

A  range  of  reasonable  alternatives  will 
he  consideriid.  The  no-action  alternative 
will  serve  as  a  ha.seline  for  congiari.son 
of  alternatives.  The  ])ropo.sed  action  will 
l)(!  consideriid  along  with  additional 
alternatives  d(!veloj)ed  that  meet  the 
pnr])o,se  and  need  and  address  major 
issues  identified  during  .scoping. 
Alternatives  may  have  diffiirent 
amounts,  locations,  and  types  of  project 
activities. 

Re.sponsible  Official 

The  Fore.st  Supervisor  of  the  Fayette 
National  Forest  is  the  Resjionsihle 
(M'ficial. 

Nature  of  Decision  To  Be  Made 

Based  on  the  purpose  and  need  for  the 
])ropo.sed  action,  the  Resjionsihle 
Official  will  determine  whether  to 
]noceed  with  the  action,  as  propo.sed,  as 
modified  hv  another  alternative  or  not  at 
all.  If  an  action  alternative  is  selected, 
till!  Responsible  Official  will  determine 
what  design  features,  mitigation 
measures  and  monitoring  to  reijiiire. 

Preliminary  Issues 

Freliminarv  issues  for  this  ])rojecl 
include  effects  on  water  (|uality.  .soil 
productivity,  wildlife  habitat, 
riicreation,  access  management,  and  fi.sh 
habitat. 
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Addresses 

Additional  |)ro)(H:t  inldrination  is 
availal)l(!  on  tin?  I’avcitle  National  Fonist 
Wei)  site  at  htlpJ/www  .Is.ftid.us/nrjni/ 
(ii-iiS(ia-]n}p.i)hp/?proj(H:t=33ii3(). 

Scoping  Process 

This  notice  ol  intent  initiates  the 
scoping  process,  which  guides  the 
development  of  the  Knvironinental 
Impact  Statement.  It  is  important  that 
n!\'iewers  provide  their  comments  at 
such  times  and  in  such  manner  that 
they  are  nselnl  to  the  agency’s 
))re])aration  ol  the  environmental  impact 
.statement,  'riierelbre.  comments  should 
he  provided  prior  to  the  close  of  the 
comment  period  and  should  clearly 
articulate  the  reviewer’s  concerns  and 
contentions. 

(Comments  received  in  response  to 
this  solicitation,  including  names  and 
addre.sses  ol  those  who  comment,  will 
become  part  ol  the  public  record  for  this 
proposed  action.  Comments  submitted 
anonymously  will  b(!  accepted  and 
considered,  however. 

l)at(!(l;  l''(!l)niarv  13.  2013. 

Keith  l.aniiom, 

/•Vae.st  Supervisor. 

IKK  Ddc.  2()i;{-041KV  Kil(Nl  2-22-13;  aiii| 
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ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

Meetings 

agency:  Architectural  and 
rransportation  Harriers  Compliance 
Hoard. 

ACTION:  Notice  of  meetings. 

SUMMARY:  The  Architectural  and 
I'ransiiortation  Harriers  Compliance 
Hoard  (Access  Hoard)  ])lans  to  hold  its 
regular  committee  and  Hoard  meetings 
in  Washington.  D(].  Monday  through 
Wednesday.  March  11-13,  2013  at  the 
times  and  location  listed  below. 

DATES:  The  .schedule  of  events  is  as 
follows: 

Monday,  March  11,  2013 

10:30-3:30  ji.m. — Ad  Hoc  Rulemaking 
Committees:  Clo.sed  to  Fuhlic 

3:30-4:00 — Ad  Hoc  Committee  on 
Accessible  Design  in  Fducation 

Tiuisday,  March  12,  2013 

0:30  a.m.-l  1 :00 — Ad  1  ioc  Committee 
on  Frontier  Issues 

1  l:00-Noon — Presentation  on 
Accessibility  of  Mobile  Devices 

1:30-2:00  p.m. — Hudget  Committee 
2:00-2:45 — Planning  and  Evaluation 
Committee 


3:00-4:00 — Technical  Programs 
Committee 

Wednesday,  March  13,  2013 

0:30  a. 111. -10:30 — Ad  1  loc  Committee 
on  Transportation  Vehicles:  Closed  to 
Public 

10: 30-Noon — Presentation  on 
Accessible  Trans|)ortalion  Re.search 
1:30-3:00  ji.in.— Hoard  Meeting 

ADDRESSES:  Meetings  will  he  held  at  the 
Access  Hoard  Conference  Room,  1331  F 
.Street  NW..  suite  800,  Washington.  DC 
20004. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  regarding  the 
meetings,  please  contact  David  Capozzi, 
Executive  Director,  (202)  272-0010 
(voice):  (202)  272-0054  (TTY). 

SUPPLEMENTARY  INFORMATION:  At  the 
Hoard  meeting  scheduled  on  the 
afternoon  of  Wednesday.  March  13,  the 
Access  Hoard  will  consider  the 
following  agenda  items: 

•  Administer  Oath  of  Office  to  new 
appointee 

•  Aiijiroval  of  the  draft  (annary  0,  2013 
meeting  mimiles  (vole) 

•  Hiidgel  Committee  Re|)orl 

•  Technical  Programs  Committee 
Report 

•  Idanning  and  Evaluation  Committee 
Re])orl 

•  Ad  Hoc  Committee  Reports: 
lunergency  Transjiortahle  Housing 
and  Information  and  (kimimmications 
Technology  (votes) 

•  Election  Assistance  Commi.ssion 
Rej)ort 

•  Prescri])tion  Drug  Labeling  Working 
Crou])  Report 

•  ADA  and  AHA  Cuidelines;  Federal 
Agency  Update 

•  Election  of  Officers  (votes) 

•  Executive  Director’s  Reiiort 

•  Public  Comment.  Open  'rojiics 

All  meetings  are  acce.ssihle  to  jiersons 
with  di.sabilities.  An  assistive  listening 
system,  com])iiter  assi.sted  real-time 
tran.scri])tion  (CAR’l’),  and  sign  language 
interpreters  will  be  available  at  the 
Hoard  meeting  and  committee  meetings. 
Persons  attending  Hoard  meetings  are 
recpiested  to  refrain  from  using  ])eriume. 
cologne,  and  other  fragrances  for  the 
comfort  of  other  i)artici])ant.s  (see 
www.accoss-lnxird  .oov/dlnnii  /policies/ 
fragntnco.lUni  for  man;  infonindion). 

David  M.  ('.apo/./.i. 

Executive  Director. 

IKK  Doc.  2(113-042(1(1  Kilod  2-22-13;  «;4.t  iim| 
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DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 

Comment  Request 

The  Deiiartmenl  of  Commerce  will 
submit  to  the  Office  of  Management  and 
Hiidget  (OMH)  for  clearance  tlie 
following  jiroposal  for  collection  of 
information  under  the  provisions  of  the 
Pa])erw()rk  Reduction  Act  (44  IJ..S.C. 
(;ha])ter  35). 

Aooncv:  National  Oceanic  and 
Almosi)heric  Administration  (NOAA). 
7’/7/e;  (h'onndfish  Tagging  Program. 
OMB  Control  Niiiul)(;r:  l)()48-()27(). 
Form  Niimhoiis):  NA. 

Type  of  Boquost:  Regular  .suhmi.ssion 
(extension  of  a  current  information 
collection). 

Nuinbor  of  Respondents:  380. 

Averaoe  Hours  per  Response: 

.Spaghetti  tags  returns,  5  minutes: 
archival  tag  returns,  20  minutes. 

Burden  Hours:  78. 

Needs  and  f/.se.s;  This  retpiest  is  for 
extension  of  a  ciirrenl  information 
collection. 

The  gronndfish  tagging  jirogram 
provides  .scientists  with  information 
necessary  for  effective  conservation, 
management,  and  .scientific 
understanding  of  the  gronndfish  fishery 
off  Alaska  and  the  Northwest  Pacific. 

The  program  area  includes  the  Pacific 
Ocean  off  Alaska  (the  (hilf  of  Alaska,  the 
Hering  Sea  and  Aleutian  Islands  Area, 
and  the  Alexander  Archipelago  of 
.Southeast  Alaska),  Ualifornia.  Oregon, 
and  Washington.  Fish  movement 
information  from  recovered  tags  is  n.sed 
in  jiopnlation  dynamics  models  for 
stock  as.sessment.  There  are  two  general 
categories  of  tags.  .Simple  plastic  tags 
(s])aghetti  tags)  are  external  tags 
a])])roximately  two  inches  long  jjrinted 
with  code  nnmhers.  When  a  tag  is 
returned  the  tag  number  is  correlated 
with  databases  of  relea.sed,  tagged  fish  to 
determine  the  net  movement  and 
growth  rate  of  the  tagged  fish.  Archival 
tags  are  microchijis  with  sensors 
encased  in  jilastic  cylinders  that  record 
the  depth,  temiKiratiire  or  other  data, 
which  can  be  downloaded  electronicallv 
from  the  recovered  tags,  'fhe  gronndfish 
tagging  and  tag  recovery  ])r()gram  is  jiart 
of  the  fishery  resource  assessment  and 
data  collection  that  the  National  Marine 
Fisheries  .Service  conducts  under  the 
Magnnson-.Stevens  Act  authority  as 
codified  in  18  l)..S.(;.  18()l(a)(8). 

Affected  Fuhlic:  Hnsiness  or  other  for- 
profit  organizations;  individuals  or 
households. 

Idecjnency:  On  occasion. 

Resi)ondent’s  Obligation:  Volnntarv. 
OMR  Desk  Officer: 
OniA_Snbmission@oinb.eop.gov. 
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C]()|)ie.s  of  the  al)()V(!  information 
colUiction  ])roi)osal  can  be  obtained  l)y 
calling  or  writing  Jennifer  jessup, 
I)(!])artniental  Fapta  work  Chiarance 
Officer,  (202)  482-0330,  Department  of 
Oommerce,  Rc)om  0010,  14th  and 
Oonstitntion  Axamne  N\Y.,  Washington, 
DO  20230  (or  via  the  Int(!rn(!t  at 
JJ(;ssuf)@(]()(:.<^ov). 

Written  comments  and 
r(!Commendations  for  the  propo.stul 
information  collection  should  he  .sent 
within  30  days  of  publication  of  this 
notice  to 

()IB/\_Siihiniss}()n@oinl).mi).<>(n'. 

Hilled;  I'eliniary  19.  2013. 

(Iwidiiiiir  Hanks, 

Mdiuigaint^nl  Aiuilysl.  Office  of  the  Chwf 
Iiifoniuilioii  Offictfr. 

IKK  Doc.  20 13-04 18.")  Kited  2-22-13:  8;4.")  ani| 
BILLING  CODE  3510-22-P 

DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 
[Order  No.  1884] 

Expansion  of  Foreign-Trade  Zone  49 
Newark/Elizabeth,  New  Jersey 

t’orsiuml  to  its  aiithorilv  iiiuler  Ihe  I'lireigii- 
Tnule  Zones  Act  of  |nne  18.  1934.  iis 
iinieiuled  (19  II.S.C..  8  la-81  ii),  llie  Koreign- 
'I’lade  Zones  Hoiird  (Ihe  Hoard)  iidojits  the 
following  Order: 

Whenuis,  the  Port  Authority  of  New 
York  and  New  Jersey,  grantee  of 
Foreign-Trade  Zone  49.  submitted  an 
application  to  the  board  for  authority  to 
expand  FTZ  49,  to  add  a  new  site  (Site 
13)  in  the  Newark/Flizaheth.  New 
Jersey,  area  within  the  New  York/ 
Newark  Customs  and  border  Protection 
port  of  entry  (fTZ  Docket  78-2911.  filed 
12/07/11):  ' 

Whdrads,  notice  inviting  public 
comment  has  been  given  in  the  F’ederal 
Register  (79  FR  77770,  12/14/11)  and 
the  application  has  been  processed 
pursuant  to  the  FTZ  Act  and  the  board’s 
regulations;  and, 

Whereas,  the  board  adopts  the 
findings  and  recommendations  of  the 
examiner’s  report,  and  finds  that  the 
recinirements  of  the  FTZ  Act  and  Ihe 
board’s  regulations  are  satisfied,  and 
that  the  jiroposal  is  in  the  public 
interest; 

Now,  therefore,  the  board  hereby 
orders: 

The  a])])lication  to  expand  1"1’Z  49  is 
approved,  subject  to  the  FTZ  Act  and 
the  board’s  regulations,  including 
Section  400.13,  to  the  board’s  standard 
2,000-acre  activation  limit,  and  to  a 
sunset  provision  that  would  terminate 
authority  on  February  28,  2018  for  Site 


13  if  no  activity  has  occurred  under  FTZ 
jirocediires  before  that  date.  Existing 
.Sites  1-9  would  also  be  subject  to  a 
sunset  ])rovi.sion  that  would  terminate 
authority  where  no  activity  has  occurred 
under  l'’TZ  ])rocednre.s  by  Fehrnarv  28, 
2018. 

.Signed  at  Wasliingtoii.  DC.  lliis  (illi  (lav  of 
Feln  iiary  2013. 

Paul  Pi(|ua(l(i, 

Assislanl  Secrelarv  of  C.ommerce  for  Import 
Admiiiislrolion.  Alleriiote  (tluiirnuin.  Foreiyn- 
'I'rode  Zones  Hoard. 

Attest: 

Andrew  Mcdilvray, 

Fxeenlive  Secretary. 

IKK  Doc.  2(n;i-(142(i<l  Kited  2-22-13:  8:4,')  am| 
BILLING  CODE  P 

DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Order  No.  1880] 

Reorganization  of  Foreign-Trade  Zone 
204  Under  Alternative  Site  Framework 
Tri-Cities,  Tennessee/Virginia 

Piirsiianl  to  its  anlliorily  under  Ihe  l^'oreign- 
Trade  Zones  Act  of  June  18.  1934.  as 
amended  (19  II.S.C.  81a-81ii).  the  Koreign- 
Trade  Zoiuls  Hoard  (the  Hoard)  ado|)ls  Ihe 
following  Order; 

Whereas,  the  board  adojited  the 
alternative  site  framework  (A.SF)  (74  FR 
1170-1173,  01/12/2009:  correction  74 
FR  3987,  01/22/2009;  75  FR  71099- 
71070.  11/22/2010)  as  an  option  for  the 
e.stahlishment  or  reorganization  of 
general-purpo.se  zones; 

Whereas,  the  Tri-Cities  Airport 
Commission,  grantee  of  Foreign-!' rade 
Zone  204,  submitted  an  application  to 
the  board  (F’TZ  Docket  19-2012.  filed 
03/20/2012)  for  authority  to  reorganize 
under  the  ASI"  with  a  service  area  of  the 
Counties  of  .Sullivan,  Hawkins,  Creene, 
Washington,  Unicoi,  Carter.  Hamblen 
and  Johnson.  Tennessee  and  the 
Counties  of  buchanan,  Dickenson.  Wise, 
Lee,  Rus.sell,  .Scott  and  Wa.shington, 
Virginia  and  the  Cities  of  Norton  and 
bristol,  Virginia,  within  and  adjacent  to 
the  Tri-Cities  Customs  and  border 
Protection  jiort  of  entry.  FTZ  204 ’s  .Sites 
1  through  9  and  11  would  he 
categorized  as  magnet  sites; 

Whereas,  notice  inviting  public 
comment  was  given  in  Ihe  Federal 
Register  (77  FR  17408.  03/29/2012)  and 
the  application  has  been  ])roces.sed 
pursuant  to  the  l"rZ  Act  and  the  board’s 
regulations;  and. 

Whereas,  the  board  adopts  the 
findings  and  recommendations  of  the 
examiner’s  report,  and  finds  that  the 
retjuirements  of  the  FTZ  Act  and  the 


board’s  regulations  are  satisfied,  and 
that  the  projiosal  is  in  the  public 
interest: 

Now,  therefore,  the  board  hereby 
orders: 

The  application  to  reorganize  h’TZ  204 
under  the  alternative  site  framework  is 
a])])roved,  subject  to  the  FTZ  Act  and 
the  board’s  regulations,  including 
.Section  400.13,  to  Ihe  board’s  .standard 
2.000-acre  activation  limit  for  the  zone, 
and  to  a  five-year  A.SF  sunset  provision 
for  magnet  sites  that  would  terminate 
authority  for  .Sites  2  through  9  and  11 
if  not  activated  by  January  31. 2018. 

.Signod  at  Washington.  DC.  this  (ith  day  of 
Febmary  2013. 

Paul  Pi(|ua(lo, 

Assistant  Secretary  of  Commerce  for  Import 
Administration.  Alternate  Chairman.  Foreiyn- 
'I'rade  Zones  Board. 

ATTEST: 

y\ndr(!w  McCilvray, 

Fseentive  Secretary. 

IKK  Doc.  2(n:i-(l427<l  Killed  2-22-13;  8:4.'>  iiin| 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-570-916;  C-570-917] 

Laminated  Woven  Sacks  From  the 
People’s  Republic  of  China:  Negative 
Final  Determination  of  Circumvention 

AGENCY:  Import  Admini.stration. 
International  Trade  Admini.stration. 
Department  of  Uommerce. 

SUMMARY:  I’he  Department  of  Uommerce 
(“the  Department’’)  continues  to 
determine  that  the  laminated  woven 
sacks  subject  to  this  incpiirv  are  not 
circumventing  the  antidumping  and 
countervailing  duty  orders  on  laminated 
woven  sacks  from  the  Peojile’s  Rejniblic 
of  China  ("PRC”),  as  provided  in  .section 
781(d)  of  the  Tariff  Act  of  1930,  as 
amended  ("the  Act”).' 

DATES:  Effective  Date:  b'chruarv  25. 

2013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Irene  Corelik,  Office  9,  Import 
Administration,  International  Trade 
Administration.  IJ..S.  Dejiartment  of 
Commerce.  14th  .Street  and  Con.stitution 
Avenue  NW..  Wa.shington.  DC  20230; 
telephone  (202)  482-990.1. 
SUPPLEMENTARY  INFORMATION: 

'  See  Satiee  of  Antidtimi)in<.i  Duty  Order: 
lAiminated  llVn  i^n  Socks  From  Ihe  People's 
Bepubtic  of  Chino.  73  KK  4.'>(I4I  (,\ugiisl  7.  2(108); 
see  olso  Unninoted  11  Socks  From  the  People's 
Ih'pohlic  ofCldno:  Connler\'oilin!>  Duly  Order.  73 
KK  4.'>(1.'>.t  (August  7.  2008),  (colliiclivuly.  "Orths's"). 


Federal  Register  /  Yol.  78,  No.  87 /Monday,  Feliruary  2b,  2018 /Notices 


12717 


,S»;o|ie  (jf  the  Orders 

The  merchandise  covered  l)y  tlie 
orders  -  is  laminated  woven  sacks. 
Laminated  woven  sacks  are  l)ags  or 
sat:ks  consisting  of  one?  or  more  plies  of 
fabric  consisting  of  woven 
polypropyhme  strip  and/or  woven 
polyethylene  stri]).  njgardless  of  the 
width  of  the  strip;  with  or  without  an 
extrusion  coating  of  polyj)ropylene  and/ 
or  polyethylene  on  one  or  hotli  sides  of 
the  fabric:  laminated  by  any  method 
either  to  an  exterior  jdy  of  i)lastic  film 
such  as  hiaxially-oriented 
polyjiropylene  (“13()PP”)  or  to  an 
exterior  plv  of  paper  that  is  suitable  for 
high  (juality  print  graphics.  *  Lffective 
)nly  1. 2007.  laminated  woven  sacks  are 
classifiahle  under  Harmonized  Tariff 
Schednle  of  the  United  States 
("HTSUS”)  .snhheadings  030.'i..8.8.00.'50 
and  080.1.88.0080.  Laminated  woven 
sacks  were  j)revionsly  cla.ssifiahle  muter 
HTSUS  snhheading  080.'5.88.0020.^  The 
HTSUS  snhheadings  are  provided  for 
convenience  and  customs  pnr])oses 
only:  the  written  ])roihict  tlescription  of 
the  sco])e  of  the  orders  is  dispositive. 

Scope  of  the  Anti-dreumvention 
liupiiry 

The  nuirchandise  subjec  t  to  the  anti- 
circumvention  iiupiiry  is  laminated 
wovcm  sacks  i)roduced  with  two  ink 
colors  i)rinted  in  register'  and  a 
scrcHMiing  process  (■‘screening-j)roce.ss 
.sacks").  Petitioiuiis  allc;ge  that  l’R(' 
producers  of  scrciening-icrocess  sacks 
have  adapted  the  scrciening  proce.ss  to 
crciate  graj)hics  that  apjjciar  to  have  threu! 
or  more!  distinct  colors  visihle.  although, 
they  are  produced  using  onlv  two  inks 
ancl  a  screen.  Petitionens  contend  that 
such  graphics  wonld  normally  he 
printcnl  using  three  inks  jn  inted  in 
rcigister  at  thren;  different  jirint  .stations, 
which  wonld  then  make  them  subject 
merchandise.  However,  by  adaj)ting  the 
screnming  proc:ess.  Petitioners  .state  that 
PRC  producers  of  screening-])roc(;.ss 
.sacks  are  able  to  jn'odnce  similar 
graphics  while  only  using  two  inks, 
thus,  making  mercliandise  that  is  out  of 
.scope  and  not  subject  to  antidum])ing 
and  countervailing  dnticis. 

rhe  screening  i)rocc!ss  at  issue,  as 
described  by  interested  parties,  only 

-Hfc  OnliTS. 

.Sec  ■■Dccisiiin  McMiioriiiuluin  lor  Finiil 
DotiTiiiiniition  ot  Circuinvinition  ol  llu! 
Antidiiiiipin^  iiiul  Oounttii  vailin^  Duly  Onlius: 
l.aiiiiiiiiti;(l  \Vov(?n  .Sacks  tmiii  llio  l’(!()|)l(!‘s  Ki'|)ul>lit: 
of  China.”  Irom  Clirisliaii  Marsh.  Dcpiitv  .Assistant 
.S<!i:n!lar\  lor  Anti(linn|)in^  ami  Countorxailin^  Dulv 
Operations,  to  Paul  Pkpiado.  .Assistant  .Secretary  tor 
Import  Administration,  (“l-inal  Decision  Miuno"). 
tiated  concurrcaitiv  with  this  linal  detminination  tor 
a  completi!  des{:ri))tion  ot  tlie  .Scopi*  ot  tin;  Order. 

^.Additional  I I'l'.SlI.S  considerations  apply.  .See 
Pinal  D(!cision  Memo. 


uses  two  ink  colors  itrinted  in  register 
at  two  different  print  stiitions.  Howttver, 
the  artwork,  by  use  of  a  screen,  allows 
for  different  shtides  of  a  single  color  to 
iippear  on  the  hiig.  Thus,  wlutn  printtul, 
the  .screitning-process  .sacks  ;ii)p(tar  to 
hitve  h(!(!n  printed  with  more  th:m  two 
colored  inks  because  more  thiin  two 
distinct  colors  are  visible  on  tlie 
finished  |)rodnct.  As  an  example  of  the 
.screening-])rocess  sacks,  the  Dttpartment 
placed  on  the  record  of  both 
])roceeding.s  five  laminated  woven  sacks 
imj)orted  by  Shapiro:  Two  individual 
Manuii  Pro  Horse  luutd  sacks,  two 
individual  Red  Head  Deerf'.orn  sacks, 
and  one  Maniiii  Pro  (ialf-Manna  sack.'’ 
Following  the  tVegot/ve  Pivliniinarv 
DHiHiinination*'  an  additional  .sack  was 
placed  on  the  recortl,^  referred  to  as  the 
"Manna  Pro  Complete  Sack.”  as  ;m 
exam])le  of  a  two-ink,  screened  sack 
imj)orted  by  Shtipiro  and  addressed  in 
the  Post-Preliminary  IFttermination. 

Methodology 

The  Dttpartnumt  has  conducted  this 
proct’eding  in  accordance  with  section 
781(d)(1)  of  the  Act."  Fora  full 
description  of  the  methodologv 
underlying  oiir  conclusions,  phtase  .see 
the  I'diial  Decision  Memo.''  dated 
concurrently  with  this  fin.il 
determination  and  hereby  ado])t(!d  hv 
this  notice.  The  Fiiiiil  Decision  Memo  is 
a  ])iihlic  dociniKtnt  ;md  is  on  file 
electronically  via  Import 
Administratit)n’s  Antidumping  and 
C'-onnt(!rvailing  Duty  (initialized 
Electronic  Service  System  (“lA 
ACCESS").  Access  to  lA  ACCESS  is 
available  to  registered  users  at  http:// 
i(uicc(^ss.trad(^.gov  i\m\  is  available  to  all 
parties  in  the  Central  Records  Unit, 

Room  7()4(i  of  the  main  Department  of 
Commerce  building.  In  addition,  a 
complete  version  of  the  Final  Decision 
Memo  can  be  accessed  directly  on  the 

■  .Sec  Mcuiiorauclum  lo  Ihu  l-’ilu  Irom  lamiu  ISIair- 
Walkor  rujiartliu};  Auli-circaunvuulion  liupiirv  ol 
l.aminalofi  Wovcui  .Sacks  Irom  Ihu  Puoplu's  Kupiihlic 
ol  China  on  tliu  siihjiu:!  ot  M(!utinf>  with  Counsul  lor 
Ihu  l.amiuatud  Wovrm  .Sacks  Committuu  anil  its 
iniliviilual  mumhurs.  Coatini;  Pxculluncu 
Inturnational.  I.I.C  and  Poivtux  Piliurs  ( iorporalion. 
dalud  Inly  15.  2011. 

'■.S'uu  hiniinalcd  iroiun  Sacks  irom  llic  Puop/u's 
l!ci)al)lic  of  China:  Xcfialivc  I'rcliminary 
Dctcrminalion  of  Circimivcniion  of  Ihu 
Anli(himi)in;^  anil  CoanIciTailiny  Daly  Orilirs.  70 
PK  72101  (Novumhur  22,  201  1)  (".Vi.’^o/h'u 
I’rcliminarv  Dclcnninalion ”). 

~  Sri:  .Shapiro's  supplumunlal  i|Uuslionnairu 
rus|)onsu  unlillud  "l.aminalud  Wovun  .Sacks  Irom 
China:  Prinlud  Inks  Anii-Circnmvunlion  Impiirv: 
.Suhmission  ol  AM.S  Third  .Su|)pluniuntal  Kusponsu" 
dated  january  27.  2012  (")anuarv  27,  2012 
Supplumunlal  Kusponsu").  at  2-H  and  Atlachmoni 
I. 

"Sri:  suction  701(d)(1)  otthu  Act. 

''.S'uu  Pinal  Decision  Memo  tor  a  complete 
description  otthu  Scope  otthu  Order. 


internet  at  htip:/ /w’ww.trude.nov/ia/ . 

The  signed  Final  Decision  Memo  and 
the  electronic  versions  of  the  Final 
Decision  Memo  tire  identical  in  content. 

Final  Determination 

For  the  retisons  di.scussed  in  the  Final 
Decision  Memo,  we  continue  to 
determine  tliiit  the  screening-iirocess 
.sacks  are  not  later-developed 
inerchandise  because  they  were 
commercially  available  at  the  time  of 
the  initiation  of  the  less-than-fair-value 
investigation  on  hnninated  woven  .sacks 
from  the  PR(L  Therefore,  we  also 
continue  to  determine  that  screening- 
process  sacks  are  not  circimiventing  the 
Ordars  within  the  meaning  of  section 
781(d)  of  the  Act. 

8'his  final  determination  is  piiblisluid 
in  accordance  with  .section  781(d)  of  the 
Act  and  19  UFR  8.11.22.1. 

t)iiti!(l:  P’ehnittrv  14.  2013. 

Paul  Piqiiado, 

Assistant  Srcivlarv  for  Import 
Ailministralion. 

Appendix 

('.onimunt  1:  ('.oiuiiiorciiil  Avaihihility  in  the 
1)..S.  Miirkut  Prior  To  liiitiiilion  ol 
linitsligtitions 

Uoininoiit  2:  I'liu  .Sliaitiro  .Sacks  tiiul 
(’,oiii))lulu  Stick  .Art!  Uoinniorcitilly 
{lomitartihlu  MttrcliiiiHlisu 

|P'K  Doc.  2lli;i-tl414«  p'ilud  2-22-13:  »:45  iim| 
BILLING  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-986] 

Hardwood  and  Decorative  Plywood 
From  the  People’s  Republic  of  China: 
Postponement  of  Preliminary 
Determination  of  Antidumping  Duty 
Investigation 

AGENCY:  Imjiort  Administration. 
International  Trade  Administration, 
De])artment  of  (iomnierce. 

DATES:  Effoctivn  Data:  Fehrtiarv  2,1, 

2018. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kiltie  Marksherry  at  (202)  482-7900, 
AD/UVD  Operations.  Office  9.  Imptirt 
Administration.  Internatioiiiil  Trade 
Administration,  U..S.  De]iiirtnieiit  of 
(iominerce,  14th  .Street  and  (lonstitution 
Avenue  NW..  VVashington,  D(;  20280. 

SUPPLEMENTARY  INFORMATION:  On 
October  17,  2012,  the  Dejiartment  of 
Uommerce  ("Department")  initiated  an 
antidumping  duty  investigation  on 
hartlwood  and  decorative  ))lywood  from 
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tlie  People’s  Repul)lic;  of  Cliina.'  Tlu; 
notice  of  initation  .stated  that,  unless 
postiioned,  tlie  Department  would  issue 
its  preliminary  determination  no  later 
than  140  days  aft(;r  the  date  of  issuance 
of  the  initiation,  in  accordance  with 
.section  773(1))(1  )(A)  of  the  Tariff  Act  of 
15)30,  as  amended  (“the  Act”).  The 
lireliminary  dettnmination  is  currently 
due  no  later  than  March  8.  201 3.- 

On  F(!hiirary  .5.  2013,  the  Ooalition  for 
Imir  Trade  of  llardwood  Plywood 
(“Petitioners”),  made  a  timely  retjnest, 
pursuant  to  15)  (l‘’R  351.205(e).  for 
postponement  of  the  preliminary 
determination,  in  order  to  allow 
additional  time  for  the  Dejjartment  to 
review  the  respondents'  .sections  G  and 
D  (piestionnaire  suhmi.ssions.  as  well  as 
other  information  critical  to  the 
proceeding,  such  as  t:omments  on  the 
.selection  of  a  surrogate  country  ami 
suhmi.ssions  of  publicly  available 
information  to  value  the  factors  of 
production  rejiorted  by  the 
re.s])ondents.  *  Bcicaiise  there  are  no 
compelling  rea.sons  to  deny  the  recpuist, 
in  accordance  with  section  733(c)(1)(A) 
of  the  Act,  the  Dcipartment  is  i)o.stponing 
the  deadline  for  the  preliminary 
detcainination  by  50  days. 

An  (ixtcmsion  of  50  davs  from  the 
current  dciadline  of  March  8.  2013. 
would  r(!snlt  in  a  new  deadline  of  A])ril 
27,  2013.  Hcican.se  Ajiril  27,  2013.  falls 
on  a  Saturday,  the  due  date  for  the 
preliminary  determination  is  now  Ajuil 
25),  2013. The  deadline  for  the  final 
detcii'inination  will  continue  to  he  75 
days  aftcM-  the  date  of  the  jireliminary 
detc^rmination,  unless  extended. 

This  notice  is  issued  and  published 
pursuant  to  sccction  733(c)(2)  of  the  Act 
and  15)  GFR  351.205(f)(1). 

'  SiH’  Ilordwootl  iind  D(u:or(ilivii  Plywood  From 
llw  Pvoph's  lloindilic  of  Chino:  Inilialion  of 
Aniidumping  Dniv  Inwsli^ation.  77  FK  ().'jl72 
(Octobnr  2.').  2012). 

^  As  (ixplaincid  in  tiu!  moinoraiuliiin  IVoni  tlio 
Assistant  SocTiitarv  lor  Import  Administration,  thn 
Oopartmont  lias  oxiircasod  its  discaotion  to  toll 
doadliiuis  lor  tlm  duration  ol  tho  dosuro  ol  thn 
Fodoral  (iovornmont  Irom  Octobnr  29.  tln'on5>h 
Octobnr  SO.  2012.  Tbns,  all  dnadlinns  in  tliis 
snfcmnnt  of  tbn  iirocnnding  bavn  bnnn  nxtnndnd  bv 
two  days.  Tbn  rnvisnd  dnadlinn  for  tbn  prnliminaiA 
dntnrmination  of  tins  invnstigation  is  now  March  ti. 
2012.  .Snn  Mnmorandnm  to  tbn  Kncord  from  I’anl 
l’i(|nado.  ,\,ssistant  Sncrntary  for  Import 
Administration,  rn'^ardin}’  "Tolliufjof 
Administrativn  Dnadlinns  As  a  Rnsnlt  of  tbn 
Oovnrnmnnt  Olosnrn  During  llnrrican  .Sandy." 
datnd  Octobnr  SI.  2012. 

‘.Snn  l.nttnr  to  thn  Dnpartmnnt.  from  I’ntitionnrs; 
Kn:  llardwood  and  Dncorativn  I’lvwood  from  tbn 
I’noiiln's  Knpublic  of  China,  datnd  Fnbrnarv  .S,  201S. 

Dnpartmnnt  practicn  diclatns  that  wbnrn  a 
dnadlinn  falls  on  a  wnnknnd  or  fndnral  holiday,  tbn 
appropriatn  dnadlinn  is  tbn  nnxt  Inisinnss  day.  .Snn 
X'olico  of  Ckirifindion:  AppUrotion  of''\’r\l 
ISusinoss  noy  "  lUdo  for  Administrolivo 
Dolorminalion  Doodlinas  Piirsiionl  to  tin:  Toriff  Act 
of  UI.W.  As  Anwndvd.  70  FK  24.SSS.  24.SSS  (May  10. 
200,'')). 


Dalocl:  I'nhruaiy  14.  2013. 

Paul  l*ii|iiaili), 

Assislonl  Socrolory  for  Import 
Administirdion. 

|FK  Doc.  2fn  S-04  1  .'■)4  Filed  2-22-1 S;  K:4.S  am| 

BILLING  CODE  3510-DS-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-570-932] 

Certain  Steel  Threaded  Rod  From  the 
People’s  Republic  of  China: 

Affirmative  Final  Determination  of 
Circumvention  of  the  Antidumping 
Duty  Order 

AGENCY:  Import  Administration, 
International  Trade  Admini.stration, 
Dfipartment  of  Gommerce. 

SUMMARY:  On  December  4,  2012.  the 
Deiiartment  of  Gommerce  (the 
“De])artment”)  published  the 
Pielintiimiy  Doterniindtion  of  the 
circumvention  iiKiuiry  concerning  the 
iintidumping  dntv  order  on  certain  steel 
threaded  rod  (“steel  threiided  rod”)  from 
the  Fttople’s  Rctinihlic  of  Ghina 
(“FRG”).'  'Die  period  of  imiuiry  is  Ajiril 
1. 2010,  through  (antiarv  11,  2012.  We 
giive  interested  parties  an  o|)])ortunity  to 
c;omment  on  the  Prolintindiy 
Ddldiniindtion.  On  December  31,  2012. 
Vulcan  'riireiided  Products,  liic. 
(“Petitioner”)  filed  comments  agreeing 
that  the  De])artment’s  Praliiitindrv 
Ddtdvmindtion  is  in  accordance  with  law 
and  supported  by  evidence  on  the 
record  of  this  in(|uirv.  No  other  jiarty 
filed  comments. 

DATES:  Effdciivd  Ddto:  Fehruarv  25, 

2013. 

FOR  FURTHER  INFORMATION  CONTACT:  Toni 
Dach.  AD/GVD  Operations,  Office  5). 
Import  Admini.stration,  International 
Trade  Admini.stration.  Department  of 
Gommerce,  14th  Street  and  Gonstitution 
Avenue  NW.,  Washington,  DG  20230; 
telephone:  (202)  482-1055. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  Decemhttr  4,  2012,  the  Department 
published  the  Prelintindiv 
Ddidrmindtion  finding  that  imports  from 
th(!  PRG  of  stttel  threaded  rod  products 
with  1.25  jiercent  or  more  chromium,  by 
weight,  ])roduced  by  (iem-Year 
Industrial  Go.  Ltd.  (“Gtmi-Year”),  :md 
otherwise  meeting  the  description  of  in- 
scope  merchandi.se.  are  subject  to  the 

'  Son  Cmloin  Stool  Throodod  Hod  From  tho 
I’ooplo's  Hopnhiic  of  Chino:  Affirmotivi:  Proliminoix 
Dotorminotion  of  Circumvontion  of  tho 
Anlidinnpino  Duly  Ordor.  77  FK  7177(i  (DcictMiibiM’ 

4.  21112)  [''Proliminoix  Dotorminotion  "]. 


order.^  We  invited  interested  parties  to 
comment  on  the  Pwlimindw 
Ddtprmindtion.  The  only  party  to 
comment  was  Petitioner,  who  agreed 
that  the  Prolintindiv  Ddtdnuindtion  is  in 
accordance  with  law  and  sujiported  by 
evidence  on  the  record  of  this  in(|uiry. 
The  Dejicirtment  has  conducted  this 
anticircumvention  intpiiry  in 
accordance  with  section  781(c)  of  the 
'I’ariff  Act  of  15)30.  as  amended  (“the 
7\ct”).  and  15)  GFR  351.225. 

Scope  of  the  Order 

The  merchandise  covered  hv  the  order 
is  steel  threaded  rod.  Steel  threaded  roil 
is  certain  threaded  rod,  bar,  or  studs,  of 
carbon  (piality  .steel,  having  a  solid, 
circular  cross  .section,  of  any  diameter, 
in  any  straight  length,  that  have  been 
forged,  turned,  cold-drawn,  cold-rolled, 
machine  .straightened,  or  otherwi.se 
cold-finished,  and  into  which  threaded 
grooves  have  been  applied.  In  addition, 
the  steel  threaded  rod,  bar,  or  studs 
subject  to  the  order  are  non-headed  and 
threaded  along  greater  than  25  percent 
of  their  total  length.  A  variety  of  finishes 
or  coatings,  such  as  plain  oil  finish  as 
a  temporary  rust  protectant,  zinc  coating 
(i.H.,  galvanized,  whether  by 
electro])lating  or  hot-dipping),  paint, 
and  other  similar  finishes  and  coatings, 
niiiv  1)(!  applied  to  the  merchandise. 

Included  in  the  sco])e  of  the  order  tire 
steel  thrccKled  rod.  bar.  or  .studs,  in 
which:  (1)  Iron  ])redomiiiate.s,  by 
weight,  over  each  of  tht;  other  contained 
elements;  (2)  the  carbon  content  is  two 
percent  or  le.ss,  by  weight;  and  (3)  none 
of  the  ehnnents  listed  below  exceeds  the 
(juantity.  by  weight,  resjiectively 
indicated: 

•  1.80  Jiercent  ofmaugane.se.  or 

•  1.50  jiercent  of  silicon,  or 

•  1.00  percent  of  cojijier,  or 

•  0.50  jiercent  of  aluminum,  or 

•  1.25  jiercent  of  chromium,  or 

•  0.30  jiercent  of  cohalt,  or 

•  0.40  jiercent  of  lead,  or 

•  1.25  jiercent  of  nickel,  or 

•  0.30  jiercent  of  tungsten,  or 

•  0.012  jiercent  of  boron,  or 

•  0.10  jiercent  of  molylidenum.  or 

•  0.10  jiercent  of  niobium,  or 

•  0.41  jiercent  of  titanium,  or 

•  0.15  jiercent  of  vanadium,  or 

•  0.15  jiercent  of  zirconium. 

Steel  threaded  rod  is  currently 

classifiable  under  suhheading 
731 8.1 5.5051 . 731 8.1 5.5050. 
7318.15.505)0.  and  7318.15.205)5  of  the 
Ihiittul  States  Harmonized  Tariff 
Schedule  (“HTSUS”).  Although  the 

Soo  Proliminoix  notorininotion:  soo  also  Cortoin 
Stool  Throodod  Hod  from  tho  Pooplo's  Hopnhiic  of 
Chino:  \olico  of  Anlidnmpiiif’  Doty  Ordor.  74  ^■K 
17154  (April  14,  2l)t)9). 
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HTSIIS  siihlieading  is  provided  for 
convenience  and  customs  purposes,  the 
written  descri))tion  of  the  merchandise 
is  dis|)ositive. 

Fxcluded  from  the  .scope  of  the  order 
are:  (a)  Threaded  rod.  har,  or  studs 
which  are  threaded  only  on  om;  or  both 
ends  and  the  threading  covers  2.5 
pm'cent  or  le.ss  of  the  total  length;  and 
(h)  thrciaded  rod.  har.  or  studs  made  to 
AuKii'ican  Societv  for  Testing  and 
Materials  (“ASTM")  A193  (hade  137, 
ASTM  Alt):3  Crade  I37M,  ASTM  Al‘):3 
(irade  1318.  or  ASTM  A32()  Grade  L7. 

Scope  of  the  (iirf:univention  Inquiry 

The  merchandise  subject  tc)  this 
circumvention  iiu|uirv  consists  of  steel 
threaded  rod  from  the  PRC  ])roduced  by 
Gem-Year  containing  greater  than  1.25 
piircent  chromium,  by  weight,  and 
otherwi.se  meeting  the  re(|uirements  of 
the  scojK!  of  the  order  as  listed  under 
the  “Scopt!  of  the  Order”  section  above. 

Final  Determination 

In  the  PivliinindiT  Datonnination,  the 
Department  found  that  imports  from  the 
PRC;  of  steel  threaded  rod  containing 
gniaterthan  1.25  ])ercent  chromium,  by 
w(*ight.  ])rodiu;ed  by  Gem-Year,  and 
otherwise  imnUing  the  d(!.scri))tion  of  in- 
.sco|)e  merchandi.se,  an;  subject  to  the 
antidum])ing  duty  order  on  steel 
thread(;d  rod  from  the  PR(i.  We  continue 
to  d(;termine  that  imports  from  the  PR(i 
of  steel  threaded  rod  containing  great(;r 
than  1.25  percent  chromium,  by  weight, 
produced  by  Gi;m-Year.  and  otherwise 
m(;eting  the  de.scription  of  in-scope 
merchandise,  are  subject  to  the 
antidum])ing  duty  order  on  steel 
threaded  rod  from  the  PRG.  The 
D(;partmeut  will  issue  ap])ropriale 
instructions  to  U.S.  Gu.stoms  and  13or(h;r 
Protection  (“(33P”)  based  on  our  final 
determination. 

(iontiniiatinn  of  Suspension  of 
Liquidation 

In  accordance  with  19  (iFR 
351 .225(1)(3).  we  are  directing  GBP  to 
continue  to  su.s])end  licpiidation  of 
entries  of  merchandise  subject  tc)  this 
iiKpiiry  |)roduced  by  Gem-Year,  and 
entered,  or  withdrawn  from  warehouse, 
for  con.sum])tion  on  or  aft(;r  januarv  5. 
2012,  the  date  of  the  initiation  of  this 
imiuiry.  We  will  also  instruct  G13P  to 
r(;(|uire  a  cash  deposit  of  e.stimated 
duti(;s  at  the  a])];licat)le  rates  for  each 
unli(pndat(;d  (;ntry  of  the  product 
entered,  or  withdrawn  from  warehouse, 
for  consumiJtion  on  or  after  januarv  5, 
2012,  the  date  of  the  initiation  of  this 
iiKiuirv.  in  accordance  with  19  (iFR 
351.225(1)(.'3). 


Notiilcalions 

This  notice;  serves  as  a  reminder  to 
parties  .sut)j(;ct  to  the  admini.strative 
])rot{;ctive  order  (“APO”)  of  their 
responsibility  conc(;rning  the 
dis])o.sition  of  i)roprietarv  information 
di.sclos(;d  under  APO  in  accordance; 
with  19  GFR  351 .3()5(a)(3).  Timely 
ne)tifie:atie)n  e)f  the;  ele;strue:tie)n  e)f  APO 
mate;riids  e)r  e:e)nve;rsie)n  te;  juelieaal 
|)re)te;e;live;  e)rele;r  is  he;re;hy  re;eiue;.sle;el. 
Failure;  te;  e:e)m])ly  with  the;  re;gulatie)n.s 
anel  the;  te;rms  e)f  an  APO  is  a 
sane;tie)nahle;  vie)latie)n. 

We;  are;  i.ssuing  anel  puhlishing  this 
affirmative;  final  ele;le;rminatie)n  e)f 
e:ire:umve;ntie)n  in  ae;e:e)relane:e;  with 
.se;e:tie)ns  781  (e:)  anel  777(i)  of  the;  Ae:t  anel 
19  GFR  351.225. 

I)at(;el:  I'ehriiarv  13.  2013. 

Paul  Pie|uaelei, 

Assistant  Sacratarv  for  Import 
Administration. 

H  R  Ooc,  2()i:i-()41.')l  ImIi!(I  2-22-1:);  am] 
BILLING  CODE  3510-D&-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

President’s  Export  Council:  Meeting  of 
the  President’s  Export  Council 

agency:  Internaliemal  Traele; 
Aelministratiem,  IJ.S.  I)e;|)artme;nt  eif 
(iomme;re:e;. 

ACTION:  Ne)tie:e;  eif  an  Ope;n  Me;e;ting. 

SUMMARY:  3'he;  Presielent’s  Fxiient 
G,e)une;il  will  heilel  a  me;e;ting  te; 
ele;lihe;rate;  eni  re;e:e)mme;nelalion.s  re;late;el 
te;  promeiting  the;  e;x])an,sion  eif  U.S. 
exiieirts.  Te)pie:.s  may  ine;luele  the; 
Aelministration’s  “Deiing  I3usine;.ss  in 
Afrie:a"  campaign,  the;  need  feir 
nominatiems  te;  the;  U.S.  Exiiort-lmiieirt 
Bank  Beiarel  eif  Dire;e;te)rs,  a  rajiiel 
re;.s]K)n.se;  mt;e;hanism  feir  sanitary  anel 
jiliylosanitary  issues  in  the;  Tran.s-Pae:ifie; 
Partne;rship  Agre;e;me;nt,  an  international 
se;rvie:e;.s  agre;e;me;nt,  l)ilate;ral  inve;stme;nt 
tre;atie;s.  U.S.-(]anaela  traele;  fae;ilitation, 
the;  UNlDROrr  Gajie;  Teivvn  (iemventiem 
em  Internatiemal  lnte;re;st.s  in  Meihile; 
Fejuipment,  anel  weirkfeireie;  re;aeline;ss. 
The;  final  age;nela  will  he;  ])e)ste;el  at  le;a.st 
erne  week  in  aelvane;e;  eif  the;  me;e;ting  em 
the;  Pr(;.siele;nt’.s  f]x])e)rl  Genine:il  Web  site; 
at  bttp://li'ada.a()\'/p('.c. 

DATES:  Mare;h  12,  2013  at  9:30  a.m.  (FT). 
ADDRESSES:  'fhe  Pre;siele;nt’s  Fxpent 
(ie)une:il  me;e;ting  will  he;  hre)aele;a.st  via 
live;  we;l)e;ast  em  the;  Internet  at  http:// 

\vh  i  tnhou  so  .go  v/ live. 

FOR  FURTHER  INFORMATION  CONTACT: 
Trie:ia  Van  Orelen,  Exe;e;utive;  Se;e;re;tary, 
Pre;siele;nt's  Expeirt  C]oune:il,  Reiemi  4043, 


1401  Gemstitutiem  Ave;nue;  NW.. 
Washingtem,  DG  20230,  telejihone;:  202- 
482-5870.  email: 
tri(:i(i.v(iii()r(ien@lr(i(ie.oov. 

SUPPLEMENTARY  INFORMATION: 

Bdckaround/Vhv.  Pre;siele;nt’,s  Expent 
Gemne:il  was  first  e.stahlisheel  by 
l';xe;e:utive;  Oreler  ein  De;e:e;mhe;r  20,  1973 
te)  aelvise  the;  Pre;.sielent  eni  matters 
relating  te)  U.S.  e;xpe)rt  traele;  anel  repent 
te)  the;  Presielent  e)n  its  ae:tivitie;,s  anel  e)n 
its  re;e:e)mme;nelatie)n.s  lor  e;xpcmeling  U..S. 
e;xpe)rt.s.  'fhe  Pre;,siele;nt',s  Expe)rt  G.einncil 
was  re;ne;we;el  me).st  re;e:e;ntly  by  Fixe;e:utive; 
Oreler  13585  e)f  September  30,  2011,  fe)r 
the;  twe)-ye;ar  perieeel  eneling  Se])te;mt)er 
30.  2013.  This  Ge)mmitte;e;  is  estahli.sheel 
in  ae;e:e)relane;e  with  the  ])re)vi,sie)ns  e)f  the; 
Fe;ele;ral  Aelvisory  Ge)mmittee;  Ae:t 
(FAGA).  as  ame;nele;el,  5  U.S.Ci.  A])]). 

Public  Submissions:  The  puhlie;  is 
invite;el  to  submit  written  state;me;nt.s  te) 
the;  Pre;siele;nt’.s  Ex])e)rt  Ge)une:il  by  (i.O.B. 
Mare;h  8.  2013  by  either  e)f  the;  fe)lle)wing 
metheeels: 

Electronic  Submissions 

Sid)mit  .state;jne;nt.s  e;le;e;tre)nie:ally  to 
Trie:ia  Van  {)rele;n,  Exe;e:utive;  .Se;e:re;tarv, 
Presielent’s  l']xpe)rt  (;e)une;il  via  email: 
lvicid.vduovden@tidde.aov. 

Paper  Submissions 

.Se;nel  ])a])e;r  statements  te;  Trie;ia  Van 
()rele;n,  l‘]xee:utive;  Se;e;re;tarv,  Pre;siele;nt’s 
Expe)rt  Ge)une:il.  Re)e)m  4043,  1401 
(]e)n.stitutie)n  Avenue;  NW.,  Washingte)n, 
DG  20230.  Statements  will  he;  pe)ste;el  e)n 
the;  Presielent's  Export  Ge)une:il  We;l)  site; 
[btip:/ /tvdde.aov/pec]  without  change, 
ine:lueling  any  business  e)r  personal 
infeirmation  pre)viele;ei  such  as  names. 
aelelre;sse;.s,  email  aelelresses,  or  te;le;phone; 
numhe;r.s.  All  statements  re;e:e;ive;el, 
inclueling  attachments  anel  e)the;r 
sn])])orling  materials,  are;  part  e)f  the; 
pnhlie:  re;e;e)rei  anel  snhje;e;t  to  public 
eli.se;lo.sure.  You  she)ulel  submit  eenly 
infe)rmatie)n  that  vou  wish  te)  make 
])uhlie:lv  available. 

Meetina  minutes:  (’,e)])ie.s  e)f  the; 
Ge)une:il's  nu;eting  minute;.s  will  he; 
available  within  ninety  (!)()]  elays  e)f  the; 
me;e;ting. 

Dated:  ^'(!l)^llarv  21.  2013. 

Trieiia  Van  ()rele;n, 

P.wcntiw  Saevetavy.  President 's  Exiiort 
Council. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XC374 

Takes  of  Marine  Mammals  Incidental  to 
Specified  Activities;  Taking  Marine 
Mammals  Incidental  to  Seismic  Survey 
in  Cook  Inlet,  AK 

agency:  National  Marine  Fisherie.s 
.S(!rvi(;e  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
(iomm(!rce. 

ACTION:  Notice;  issuance  of  incidental 
take  anthorizatit)!!. 

SUMMARY:  In  accordance  with  the 
Marine  Mammal  Protection  Act 
(MMPA)  regulations,  notification  is 
hereby  given  that  NMFS  has  issued  an 
Incidental  Harassment  Authorization 
(IHA)  to  the  Apache  Alaska  Ciorporation 
(Apache)  to  take  marine  mammals,  by 
hara.ssment,  incidental  to  a  proposed  3D 
seismic  survey  in  Cook  Inlet.  Alaska, 
ludween  March  2013  and  March  2014. 
DATES:  Effective  March  1, 2013,  to 
March,  1.  2014. 

ADDRESSES:  An  electronic  coj)y  of  the 
IHA  and  a])plication  mav  he  obtained  hv 
writing  P.  Michael  Payne,  Chief.  Pininits 
and  Conservation  Division,  Cffic(!  of 
Protected  Resources,  National  Mariiu; 
Fisheries  Service,  131.5  East-West 
I  lighway.  Silver  Spring,  MD  20010  or  by 
telephoning  the  contact  listed  below 
(see  FOR  FURTHER  INFORMATION  CONTACT), 
or  visiting  the  Internet  at:  http:// 

WWW. nnifs. 110(1(1. gov/pr/ permits/ 
incidental. Iitni.  Documents  cited  in  this 
notice  may  also  he  viewed,  hv 
ai)i)ointment.  during  regular  business 
hours,  at  the  aforementioned  address. 
FOR  FURTHER  INFORMATION  CONTACT: 

Brian  D.  Hopper,  Office  of  Protected 
Resources,  NMFS.  (301)  427-8401. 
SUPPLEMENTARY  INFORMATION: 

Background 

.Sec:tions  101(a)(5)(A)  and  (D)  of  the 
MMPA  (10  IJ..S.C.  1301  et  .ser/.)  direct 
the  Secretary  of  Commerce  to  allow, 
u])on  recpiest,  the  incidental,  hut  not 
intentional,  taking  of  small  numhers  of 
marine  mammals  hv  H.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  sj)(!cific!d 
geograjjhical  region  if  certain  findings 
are  made  and  either  regulations  are 
issued  or,  if  tlu;  taking  is  limited  to 
harassment,  a  notice  of  a  proj)osed 
authorization  is  provided  to  the  public 
for  review. 

Authorization  for  incidental  taking  of 
small  numhers  of  marine  mammals  shall 
he  granted  if  NMFS  finds  that  the  taking 


will  have  a  negligihh!  impact  on  the 
s))ecies  or  stock(s),  and  will  not  have  an 
immitigahle  adverse  im|)act  on  the 
availability  of  tin;  species  or  .stock(s)  for 
snt).sistence  uses  (where  relevant).  The 
authorization  mn.st  set  forth  tin; 
ptM'inissihle  methods  of  taking,  other 
means  of  effecting  the  lea.st  practicable 
adverse  impact  on  tin;  sj)ecies  or  stock 
and  its  habitat,  and  rcHjuirements 
pertaining  to  the  mitigation,  monitoring 
ami  re])orting  of  such  takings.  NMFS 
has  defined  ‘‘negligible  impact”  in  50 
CFR  210.103  as  “*  *  *  an  impact 
resulting  from  the  sjjecified  activity  that 
cannot  he  reasonably  exj)ected  to.  and  is 
not  reasonably  likely  to,  adversely  affect 
the  s])ecies  or  stock  through  effec:ts  on 
annual  rates  of  recruitment  or  survival.” 

S(!Ction  101(a)(5)(D)  of  the  MMPA 
established  an  proce.ss  by  which  citizens 
of  the  II. S.  can  apj)ly  for  an 
authorization  to  incidentally  take  small 
numhers  of  marine  mammals  by 
harassment.  Section  101(a)(5)(D) 
establishes  a  45-day  time  limit  for 
NMFS  review  of  an  application 
followed  by  a  30-day  public  notice  and 
comment  period  on  any  proposed 
authorizations  for  the  incidental 
haras.sment  of  marine  mammals.  Within 
45  days  of  tlu;  close  of  the  comment 
period.  NMf’S  must  either  issue  or  denv 
the  authorization. 

Except  with  resp(!ct  to  certain 
activiti(!s  not  pmtinent  hen;,  the  MMPA 
defiiuis  "haras.simait”  as:  "Any  act  of 
])nrsnit.  torment,  or  annoyance  which  (i) 
has  the  potential  to  injure  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild  (Level  A  harassmenti;  or  (ii)  has 
the  j)otential  to  disturb  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild  by  causing  disruption  of  behavioral 
patterns,  including,  hut  not  limited  to, 
migration,  breathing,  uursiug,  breeding, 
feeding,  or  sheltering  (Level  B 
harassmenti.” 

Summary  of  Request 

NMFS  received  an  application  on 
June  15,  2012,  from  A])ache  for  the 
taking,  by  haras.sment,  of  marine 
mammals  incidental  to  a  3D  seismic 
survey  program  in  Hook  Inlet,  Alaska. 
This  is  the  second  IHA  a])])lication 
NMF.S  has  r(;ceived  from  Aj)ach(!  for 
takes  of  marine  mammals  incidental  to 
conducting  a  seismic  survey  in  Hook 
Inlet.  On  A])ril  30,  2012,  NMFS  i.ssned 
a  one-year  IHA  to  Apache  for  their  fir.st 
season  of  seismic  accpiisition  in  Hook 
Inhd  (77  FR  27720).  On  D(!cemher  10, 
2012,  NMFS  published  a  notice  in  the 
Federal  Register  (77  FR  73434) 
disciKssing  the  (dfects  on  marine 
mammals  and  making  ])reliminarv 
determinations  regarding  a  propo.sed 
IHA.  The  notice  initiated  a  30  dav 


l)uhlic  comment  period,  which  closed 
on  January  9.  2013.  Exce])t  for  the 
location  and  the  size  of  the  survey  area 
and  the  ])ot(!ntiaIlv  earlier 
commencement  date  for  survev 
operations,  the  activities  ])ropo.sed  for 
the  second  survev  .season  are  essential Iv 
the  same  as  tho.se  conducted  during  the 
fir.st  season. 

Apache's  3D  seismic  surveys  would 
employ  the  use  t)f  two  source  ve.ssels. 
Each  source  vessel  would  be  ecpiipped 
with  compressors  and  2400  in  *  air  gun 
arrays,  as  well  as  additional  lower- 
powered  and  higher  frecpiency  survev 
etjuijjment  for  collecting  bathymetric 
and  shallow  sub-hottom  data.  In 
addition,  one  .source  vessel  would  be 
e()uii)ped  with  a  440  in''  shallow  water 
air  gun  array,  which  it  can  deplov  at 
higli  tide  in  the  intertidal  area  in  less 
than  1.8  m  of  water.  The  propo.sed 
survey  would  take  ])lace  in  Hook  Inlet. 
During  the  2013  survey  season,  Apache 
anticipates  acciuiring  seismic  data  in  an 
ar(!a  that  extends  from  just  south  of 
Anchor  Point  along  the  east  coast 
extending  ii])  to  Point  Pos.session  and 
along  the  west  coa.st  from  the  McArthur 
River  n|)  to  south  of  the  Beluga  river,  in 
water  de|)ths  of  0-128  m  (0-420  ft). 
A])ache'.s  planned  area  of  seismic 
accpiisition  within  this  area  is  shown  in 
Figure  1  below. 

For  the  2013  survey  sea.son,  Apache 
intends  to  mobilize!  crews  and 
eeinipment  in  Fehrnarv  2013  in  order  to 
h(!  ready  to  conduct  marine  surveys 
between  A])ril  and  May  2013.  Apache 
expects  to  complete  its  survey  by 
December  15.  2013.  Imi)acts  to  marine 
mammals  may  occur  from  noi.se 
produced  from  active  acoustic  sources 
(])rimarily  air  gnus)  used  in  the  survev. 

Description  of  the  Specified  Activity 

In  2010.  Apache  acejuired  over 
300.000  acres  of  oil  and  gas  leases  in 
H(K)k  Inlet  with  the  ])rimarv  objective  to 
explore  for  and  develop  oil  fields.  In  the 
spring  of  2011,  A|)ache  conducted  a 
.seismic  test  program  to  evaluate  the 
feasibility  of  using  new  nodal  (i.e..  no 
cables)  technology  seismic  recording 
e(|uipment  for  operations  in  the  Hook 
Inlet  environment  and  to  test  various 
.seismic  accpiisition  |)arameter.s  to 
finalize  tlu!  design  for  a  3D  .seismic 
program  in  Hook  Inlet.  The  test  program 
took  place  in  late  March  2011  and 
results  indicated  that  the  nodal 
technology  was  feasible  in  the  Hook 
Inlet  (invironment.  Apache  |)rop{)se.s  to 
c:onduct  a  pha.sed  3D  .seismic  survey 
program  throughout  Hook  Inlet  over  the 
course  of  three  to  five  years.  The  fir.st 
area  surveved — and  the  subject  of  the 
IHA  issued  in  April  2012 — was  located 
in  mid-Hook  Inlet  extending  along  the 
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west  coast  Iroin  tlie  Big  River  up  to 
south  of  the  Beluga  River,  and  on  tlie 
east  coa.st  Iroiu  .Salaniantof  on  tlie  Keuai 
|)eniusula  to  4.4  miles  north  of  the 
.Swanson  River.  In  the  notice  of  the 
jiropo.sed  11  lA  (77  FR  73434.  Deceinher 
10,  2012),  NMF.S  (le.sc.rihed  the  second 
area  to  he  surveyed — and  the  suhject  of 
this  11  lA — as  covering  a  lower  |)ortion  of 
(look  Inlet,  hut  akso  including  all  of  Area 
1.  Following  tlu!  ])ut)lication  of  the 
proposed  11  lA.  Apache  clarified  to 
NMF.S  that  Area  2  includes  all  of  Area 
1  in  mid  (iook  Inlet  and  some  of  Area 
3  to  the  north/northeasi  of  Area  1; 
however,  survey  operations  in  2013  are 
expected  to  occur  in  a  smaller  .section  of 
Area  2  (.see  Figure  1). 

The  survey  ojierations  are  essentially 
the  same  as  those  that  were  conducted 
in  Area  1  under  the  111  A  for  the  first 
seismic  .season.  The  survey  would  again 
he  conducted  from  multi])le  vessels. 
A|)ache  employs  the  use;  of  two  source 
ves.sels.  Fach  .source  vessel  is  (uiuiijped 
with  compressors  and  2400  in  *  air  gun 
arrays.  In  addition,  one  source  vessel  is 
(!(iuip])ed  with  a  440  in  *  shallow  water 
air  gun  array,  which  it  can  dei)lov  at 
high  tid(!  in  tin;  intertidal  area  in  less 
than  1.8  m  of  water.  Thnu;  shallow  draft 
v(!.ssels  support  cahle/uodal  deptovimait 
and  rtitrieval  operations,  and  om; 
mitigatioii/cha.se  vessel  is  used,  which 
akso  provides  berthing  for  the  Brotectcul 
.S|)ecies  Ohsia  vers  (B.SOs).  Finallv,  two 
smaller  jet  boats  an;  u.sed  for  personnel 
lrans])orl  and  nodt;  support  in  the 
extr(;melv  shallow  water  of  tin; 
intertidal  ar(;a.  For  additional 
information,  such  as  vi;ss(;l 
s])(;cifications,  .see  Ai)ache’s  application. 

The  survey  will  latce  ap])roximately 
100  (lavs  to  com|)l(;t(;  ov(;r  the  cour.se  of 
8-0  months.  A|)ache  anticipat(;.s 
conducting  surv(;y  op(;ration.s  24  hours 
|)(;r  day.  During  (;ach  24  hour  ])eriod. 
.s(;ismic  oi)(;ration,s  would  h(;  active; 
how(;ver  air  guns  would  only  he  used 
for  approximately  2. .5  hours  during  each 
of  the  slack  tide  periods.  Then;  are 
approximately  four  slack  tide  periods  in 
a  24-honr  day.  lhen;fon;.  air  gun 
operations  would  he  active  during 
approximately  10-12  hours  per  dav,  if 
w(;atlu;r  conditions  allow. 

NMF.S  outlined  tin;  de.scription  of  tlu; 
sp(;cified  activili(;.s  cov(;n;d  by  this  IMA 
in  a  in'(;vious  notice  for  tlu;  ))roposed 
111  A  (77  FR  73434,  Dt;c(anh(;r  10,  2012). 
kNcepI  for  the  clarification  noted  above; 
n;garding  the  size  and  scope;  of  Area  2 
iind  the  timing  of  the;  survev.  tlu; 
a(:tivitie;,s  to  he  conducted  luive  not 
change;d  he;twe(;n  the  ])r()po.s(;el  IHA 
notice;  and  this  final  notice  announcing 
the  issuance  of  the  111  A.  F’or  a  more; 
detailed  el(;.scrij)tion  of  the  activitv, 
including  v(;.ssel  and  acou.stic  source 


.sp(;e:ifi(:ati()n.s,  the  re;a(l(;r  should  r(;f(;r  to 
the  pr()po.se;(l  11  lA  notice  (77  FR  73434. 
D(;ce;ml)(;r  10,  2012),  tlu;  II lA 
iipplicatioii,  and  <i.ssociat(;(l  (l()cunu;nt.s 
(s(;e  ADDRESSES). 

(iominenis  and  Responses 

A  notice  of  r(;e:(;ipf  of  the  Apache 
iipidiciilion  iiiul  proposed  11  lA  w;is 
puhli.she;el  in  tlu;  Fe;de;ral  Re;gisler  on 
Dee:emhe;r  10.  2012  (77  FR  73434). 

During  the;  30-(liiv  public  comment 
|u;rio(l.  NMF.S  re;e:(;ive;(l  comments  from 
the  Marine;  Mammal  (iommission 
((iommi.ssion),  the;  Alaska  D(;])artnu;nt  of 
Natural  R(;s()urce.s,  environmental  non- 
g()ve;rnnu;ntal  organizations  (NCiOs).  the 
Internation.il  Association  of 
(k;ophysical  Clontractors  (lA(i(i),  the 
.Seldovia  Village  ITihe;,  the  K(;naitze 
Indian  Tribe,  ;nul  one  nu;mh(;r  of  the 
public.  Following  ;ire  their  comments 
and  NMFS’s  res])()nse;,s: 

Comment  I:  Tlu;  (iommission 
r(;comnu;n(le(l  th.it  NMF.S  refrain  from 
taking  additional  eection  on  the  11  lA 
until  it  luis  r(;ce;ive;(l  and  re;viewe;el  more; 
s])(;cific  infornuition  concerning  the 
location  iind  timing  of  Ap!u:he;’.s 
pr()])().s(;(l  iiction. 

Response:  We;  helie;ve  that  A|)a(:he;’s 
:ip|)licatie)n  re;(]U(;sting  authorization  to 
luiiiiss  nuu  ine;  manmuds  in(:i(l(;ntal  to 
seismic  surve;y  ()i)e;nitie)n.s  in  ('.ook  Inlet 
contained  sufficient  infornuition 
re;gar(ling  the  loc.itiou  and  timing  of 
A])<u:he’s  se;ismic  surv(;y  to  nuike  the; 
r(;(iuire(l  findings  unel(;r  the  MMPA. 

(k)mmeiil  2:  Tlu;  (iommission 
re;connnen(le(l  lluil  NMF.S  reepiire  that 
Ajiache  not  conduct  seismic  activities  in 
the;  inlet  until  aft(;r  Mav  and  u.se  a(;rial 
surve;ys  or  other  nu;ans  to  confirm  that 
the  majority  of  beluga  whale;s  have 
moved  out  of  the  projio.sed  survey  are;a 
before  initialing  those  activitie;s. 

liesponse:  Beluga  whales  remain  in 
Ciook  lnl(;t  year-round,  hut  demonstrate 
se;asonal  movement  within  the  liile;!;  in 
the  .sumnu;r  and  fall,  they  concentrate  in 
upp(;r  Cook  Inlet's  rivers  and  hays,  hut 
tend  to  disjierse;  offshore  and  move  to 
mi(l-lnl(;t  in  wint(;r  (Hohhs  et  ol.,  200.5). 
The;  available  information  in(licat(;.s  that 
in  the  winter  months  belugas  occur  in 
(l(;e;per  w<ite;rs  in  mid-lide;!  ])ast  Kalgin 
Ishmd,  with  occiisional  forays  into  the; 
U])])er  inlet,  including  the  n])p(;r  e;nds  of 
Knik  and  Tunuig.un  Arms,  'i'he  spatial 
dispersal  and  eliv(;r.sitv  of  winter  prev 
iire;  likely  to  influe;nce  tlu;  wi(le;r  beluga 
winter  range;  throughout  the;  mi(l-hd(;t. 
Ajiache  now  (;xpect.s  to  commence  its 
seismic  snrve;y  in  Ajiril,  which  would 
coincide  with  the;  time;  of  y(;ar  when 
belugas  are  elis]K;rs(;el  offshore  in  the 
mid-inlet  ;mel  away  from  riv(;r  mouths. 
In  the  sjning,  beluga  whales  are; 
n;gularly  sighte;(l  in  the  upper  Inlet 


h(;ginning  in  late;  April  or  (;arly  May, 
coinciding  with  eulachon  runs  in  the 
.Susitna  Riv(;r  and  Tw(;ntv  Mile  Riv(;r  in 
Turnagain  Arm.  iind  outside;  of  the  iire;;! 
wlu;re  Ajjache  will  he  conducting 
.s(;ismic  survevs  at  tluit  time;.  The;re;f()re. 
NMF.S  he;li(;v(;s  that  tlu;  timing  iind 
lociition  for  the  connne;nc(;me;nt  of  the; 
seismic  survey,  iis  prope)si;d.  will  hirgely 
iivoid  iir(;iis  iind  se;ii.s()ns  that  ()V(;rliii) 
with  importiint  beluga  whale  behavioral 
])iitteru.s. 

Comment  .V;Th(;  (iommission 
r(;(:ommen(l(;d  that  NMF.S  expliiin  how 
we  iiccounted  for  the;  (;ffe;cts  of  the 
pr()i)()se;(l  action  in  the  cont(;xt  of  all  the 
othe;r  risk  factors  that  iire  or  nuiv  he 
affeicting  (iook  Inlet  beluga  whales  and 
inhibiting  their  recovery. 

Resjmnse:  Se.eMon  101  (ii)(5)(D)  of  the 
MMPA  reiepiires  NMF.S  to  make  a 
determination  that  the  hiiras.snu;nt 
incidental  to  ii  specified  activity  will 
have  a  neigligihle  impact  on  the  iiffected 
speeaes  or  stocks  of  marine  mammals, 
iind  will  not  reisult  in  iin  unmitigahle 
adverse  im])iict  on  the  availahility  of 
niiirine  niiimmals  for  taking  for 
subsistence  u.ses.  Neither  the  MMPA  nor 
NMF.S’  implementing  reigulations 
specify  how  to  consider  ()tlu;r  activities 
iind  their  imjiiicts  on  the;  same 
pojndations.  1  low(;v(;r.  consistent  with 
tlu;  1080  ])re;iiml)le  for  NMFS’ 
im])l(;nu;nting  ri;guliiti()n.s  (54  FR  40338, 
.S(;pteml)e;r  20.  1080).  the  imjuicts  from 
other  past  iind  ongoing  anthropogenic 
activities  are  incorponited  into  the; 
n(;gligil)le  imjiact  analysis  via  their 
impacts  on  the  environmental  hiiseline 
(e.g..  as  reflei:t(;el  in  the  density/ 
distrihution  and  status  of  the  s]K;cie.s, 
p()]ndiiti()n  size  and  growth  rate,  and 
ambient  noise). 

In  addition,  cumulative  effects  were; 
a(l(lr(;s.sed  in  the  Environmental 
Ass(;.ssment  and  biological  opinion 
])re])iired  for  this  action,  both  of  which 
NMF.S  indicated  would  he;  compl(;te(l 
prior  to  the  issuance  of  an  IHA  (77  FR 
73434,  De;ceml)(;r  10.  2012).  These 
(l()cunu;nt.s.  as  well  as  the  Alaska 
Marine  .Stock  As.sessments  and  the  most 
ree;e;nt  alnindance  e;.stimat(;  for  (look 
Inlet  beluga  whale;.s  (.Shel(l(;n  et  ol.. 
2012).  are  jiart  of  NMFS’  Administrative 
R(;(:()r(l  for  this  action,  and  pre)vid(;(l  the 
el(;ci.si()n  maker  with  information 
r(;garding  other  activities  in  the  action 
;ir(;a  tluit  affect  marine  mammals,  an 
aiuilysis  of  cnmulative  imjiacts,  and 
other  information  releivant  to  the 
determination  made  under  the  MMPA. 

Comment  4;  The  (Iommission 
recommeneleid  that  NMF.S  encourage 
Ajiache  to  u.se  and  e;x])anel  data-.sharing 
agreiements  with  other  e;ntiti(;.s  to 
maximize  the  utilitv  of  sei.smic  data  and 
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minimize!  the  numl)er  of  impacts  of  now 
.seismic  studios. 

I{fiS[)ons(;:  Wo  agree  and  have! 
onconragod  Apache  to  cooptiiate!  with 
other  inler(!.st(!d  parties  to  minimize  the 
im|)act.s  of  new  sei.smie;  surveys  in  the 
Higion.  (Currently.  Apache  works  with 
otlier  oil  and  gas  o))erator.s  in  the  area 
to  ent(!r  into  cooperative  agreements. 
Sometinuis  these  negotiations  are 
successful,  hut  at  other  times  the 
companies  cannot  reacli  an  agreement 
acceptal)le  to  both  parties.  A])ache  will 
continue  its  discussions  with  other 
operators  in  Ciook  Inlet  to  find 
opportnnili(!s  to  joint  venture  in  oil  and 
gas  o])erations.  including  .seismic  data 
ac(juisition. 

(Joninwni  .5:  The  Commission 
recommended  that  NMFS  correct  the 
estimated  distance  to  the  190  dB 
threshold  for  the  offshon!  survevs  to 
0.18  km. 

/Je.s'pon.se;  The  maximum  distance  to 
the  190  (IB  threshold  for  the  channel 
survews  should  ht!  0.18  km  not  1.18  km. 
'file  information  in  Table  2  of  th(! 
jnopo.sed  IllA  (77  f’R  73434,  December 
10,  2012)  is  correct  and  'fable  4  should 
rciad  0.18  km  not  1.18  km.  NMFS  rcignits 
the  unint(!ntional  error  and  apologizes 
for  any  confusion  caused  bv  the 
di.screpancy. 

(k)ninu;nt  fk'The  Commission 
r(!commend(!d  that  NMFS  r(!(|uire  that 
Apache  either  amend  its  a])])lication  to 
secik  authorization  for  the  maximum 
numher  of  marine  mammals  that  mav  he 
taken  or  provide  sufficient  and 
consistent  justification  for  rcxpiiring 
fewer  takes.  j)articularly  of  beluga 
whales,  harbor  j)or])oises.  and  harbor 
.seals. 

/?e.s'p(;/?.se;  To  provide  some  allowance 
for  the  unc(!rtainties.  Apache  calculated 
both  “maximum  (xstimates"  as  well  as 
“average  estimattis”  of  the  numbers  of 
marine  mammals  that  could  jiotentiallv 
h(!  affected.  For  a  few  marine  mammal 
sjjticies,  several  density  (estimates  were 
available,  and  in  those  cases  the  iinxm 
and  maximum  estimates  were 
determined  from  the  surv(!V  data.  In 
other  ca.ses,  no  applicable  density 
(istimate  (or  ])(!rhaps  a  single  (istimate) 
was  available,  so  adjustments  w(!re  used 
to  arrive  at  “average"  and  “maximum” 
(!sti mates,  fhe  .specie.s-sp(!cific 
estimation  of  th(!se  numhers  is  provided 
in  Table  .5  of  the  Federal  Register  notice 
for  the  pro])osed  IHA  (77  FR  73434. 
Decciinher  10.  2012).  NMFS  has 
det(!rmined  that  the  average  density  data 
of  marine  mammal  populations  will  be 
used  to  calculate  estimated  take 
numbers  for  sjjecies  commonly  reported 
in  the  vicinity  of  .seismic  survew 
o])erations — harbor  scials  and  harbor 
porpoisti.s — hecau.se  using  maximum 


density  numlKus  for  these  .sj)(!cie.s  will 
result  in  overestimattxs  that  do  not 
account  for  marine  mammals  avoiding 
the  sound  source  before  tlnw  are  in  the 
harassment  zones.  For  kilhir  whahis  and 
.Stelhir  sea  lions,  which  have  been 
documented  in  tlu!  jiast  hut  whose 
occurr(!nce  is  ran!  or  whose!  av(!rage 
densiti(!.s  an!  too  low  to  yield  a  take 
numh(!r  due  to  (!xtra-linutal  distribution 
in  the  vicinity  of  the  i)ro])o.sed  survey 
area.  NMFS  ustul  the  maximum 
den.siti(!s  to  calculate  tak(!.s  of  tht!.se 
.sp(!ci(!.s.  For  (look  Inlet  h(!luga  whah!,s. 
NMFS  has  consulted  with  the  beluga 
whale  (!X]iert.s  at  NOAA’s  National 
Marine  Mammal  Laboratory  (NMML). 
which  directtul  NMFS  to  a  recently 
jjuhli.shed  habitat  mod(!l  developed  for 
(k)ok  lnl(!t  beluga  whakxs  that  provides 
densities  throughout  the  inhU  based  on 
the  data  from  aerial  surveys  (Go(!tz  et 
(il.,  2012),  and  offered  to  conduct  an 
analysis  that  would  a])])lv  the  model  to 
Apache's  .seismic  survey  for  the  j)urpose 
of  (!.stimating  h(!luga  whale  densities  and 
tak(!.s.  Additional  information  on  tin! 
hahitat-ha.sed  model  and  tin!  results  of 
NMML's  analysis  are  provid(!d  below  in 
the  Fstimat(!d  Takes  of  Marine 
Mammals  and  Basis  for  F.stimating 
“Tak(!  by  Harassment”  s(!Ction.s  of  this 
notic(!. 

(knuiuont  7:  The  Gommission 
r(!conmn!nd(!d  that  NMFS  include 
harbor  |)orpoises  as  one  of  the  sinudtxs 
for  which  im])h!nn!ntation  of  delay  and 
shutdown  proc(!dures  are  r(!(piir(!d  when 
ohserv(!r.s  dcitect  aggr(!gations  of  fiv(!  or 
more  anim;d.s  aj)proaching  or  within  the 
190  (IB  harassment  zone,  ba.sed  on 
studies  reporting  that  harbor  porjjoisrw 
are  ])articularlv  .sensitive  to  air  gun 
sounds. 

RHS})ons(^:  VVe  agr(!e  with  the  proposal 
from  the  Gommission  r(!gar(ling 
mitigation.  Th(!S(!  measures  will  be 
imjjlemented  if  grou}).s  (if  five  or  more 
harbor  p()r])()is(i.s  are  s(!(!n  approaching 
or  within  the  190  dB  zone. 

(A)innwnt  ti:  Tin!  Gommission  .stat(!.s 
that  the  jiroposed  monitoring  nnxjsunxs 
do  not  appear  a(l(!(]uat(!  to  monitor  the 
disturbance  (190  dB)  zone  and 
determine  whetln!)’  the  nupn^sted 
numhers  of  tak(!.s  have  b(!(!n  (!X(:(!(!(le(l. 
Tin!  Gommission  r(!comnn!n(l(!(l  that 
NMFS  (Misure  that  the  monitoring 
nnxisures  included  in  the  authorization 
are  suffici(!nt  to  account  for  all  takes  of 
marine  inamniids  and  r(!(|uir(!  Apache  to 
])r()vi(le  timely  r(!p()rt.s  of  the  numbers  of 
marine  mammals  taken  so  that,  if 
neces.sarv,  .surv(!y.s  can  h(!  stopped 
before  the  authorized  tak(!S  are 
(!XC(!e(l(!(l — the  nnxisures  u.s(!d  should 
account  not  oidy  for  the  marine 
mammals  oh.served,  hut  akso  tho.se 


marine  mammals  that  are  pr(!S(!nt  hut 
not  ()l),s(!rv(!(l. 

/fe.s/nm.se;  S(!cli()n  101(a)(.‘j)(D)(ii)(III) 
of  the  MMFA  r(!(pnr(!.s  IHAs  to  include 
r(!(pur(!menls  p(!rtaining  to  the 
monitoring  and  reporting  of  such  taking 
by  harassment.  NMFS’  impl(!nn!nting 
r(!gulation.s  at  50  GFR  219.108(c)  .state 
that  a  monitoring  iirogram  must,  if 
appr()i)riat(!,  document  the  (!ff(!ct.s 
(including  acoustical)  on  marine 
mammals  and  document  or  estimate  the 
actued  level  of  take.  As  the  cited 
r(!gulation  suggests,  monitoring  is  not 
r(!(iuiri!(l  to  (kjcument  all  tak(!.s  that  mav 
occur.  The  monitoring  m(!asur(!.s  for 
A])a(:he'.s  .seismic  .surv(!ys  include 
standard  mrkhods  contained  in  IHAs  for 
industry  and  nxsearch-relatrid  seismic 
survrw  activities  to  monitor  takings  (and 
they  are  also  used  to  im}d(!ment 
mitigation  (i.e.,  the  pre.scrihed  nuxms  of 
effecting  the  knist  practicable  impact)). 
Given  the  size  of  the  estimated  Level  B 
harassment  zone,  we  acknowkuige  that 
.some  marine  mammals  within  or 
ent(!ring  th(!  zone  may  not  he 
imiiKKliately  (k!tect(!(l.  H()W(!V(!r,  the 
suite  of  r(!(|uir(!(l  monitoring  for  this 
.surv(!y — V(!.ss(!l-has(!(l,  shore-based,  and 
aerial — allows  for  suffi(;i(!nt  monitoring 
of  effects  and  level  of  take  (it  id.so 
])r()vi(k!.s  monitoring  for  purp().s(!s  of 
trigg(!ring  mitigation).  The  nxsidts  of  the 
monitoring  report  for  the  2012  survey 
support  this  finding.  Moreover,  .some  of 
the  nupured  mitigation,  namely  th(! 
rani])-!!])  and  u.se  of  a  mitigation  air  gun 
at  night,  is  (k!sign(!(l  to  prevent  mon! 
.serious  types  of  take  that  coidd  occur  if 
a  marine  mammal  were  to  he  in  the 
safety  zone  undetected.  NMF.S 
a(:kn()wle(lg(!.s  that  monitoring  at  night 
or  in  reduced  visibility  is  more  difficidt, 
hut  ohs(!rv(!s  that  (1)  thegr(!at  majority 
of  Apache’s  2012  survey  occurnul  when 
full  visual  monitoring  was  available 
(given  the  longer  day  during  the  main 
months  of  operation),  whicli  is  likely  to 
he  true  for  the  2013  surv(!y  as  well,  and 
(2)  prohibiting  operations  during 
nighttime  and  jjeriods  of  lower  visihilitv 
woidd  r(!(lu(:(!  ()])(!rati()nal  flexibility  and 
lengthen  the  survey  period,  in(:r(!a.sing 
the  ])()t(!ntial  for  interactions  with 
marine  mammals. 

With  r(!.s])(!ct  to  timely  r(!p()rting.  to 
h(!tt(!r  account  for  marine  mammal  takes 
that  occur  during  tlu!  .snrv(!y  and  ensure 
that  takes  do  not  (!X(;(!(!(1  the  amount 
authorized  in  the  IHA,  NMF.S  has 
included  an  additional  r(!|)()rting 
r(!(pur(!m(!nt  in  the  IHA  that  will  nupnre 
the  a])i)licant  to  submit  weekly  and 
monthly  r(!p()rt.s  to  the  Ikaniits  and 
Gonservation  Division.  Tlnxse  rejjorts 
will  contain  information  r(!garding  the 
sp(!ci(!s  (k!t(!ct(!d.  in-wat(!r  activity 
occurring  at  the  time  of  the  sighting. 
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Ixihavioral  reactions  to  in-\valer 
activities,  and  tin;  nunil)er  of  marine 
mammals  taken.  NMlvS  l)elieves  that  the 
inclusion  of  a  weekly  and  monthlv 
reporting  nuiuirement  will  allow  both 
NMF.S  and  Aj)ache  to  nigularlv  track  the 
numher  and  nature  of  marine  mammal 
takes,  and  (insure  that  takes  do  not 
(!XC(!(id  what  is  authorized  hy  the  IIIA. 
Apache  must  to  report  to  NMF.S 
imuKidiately  if  2.'i  iMilugas  are  dcitected 
in  tlu!  bevel  0  harassment  zone  to  allow 
us  to  consider  making  lUicci.ssarv 
adjustments  to  monitoring  and 
mitigation.  NMFS  will  nicpiire  that 
.seismic  survciv  operations  involving  the 
u.se  of  air  guns  and  pingers  ciia.se  if  30 
Ixiluga  whales  are  det(!cted  in  the  bevcil 
13  harassment  zone. 

Comment  .‘y.  The  (iommission 
reconniKimhid  that  NMF.S  provide  a  30- 
day  puhlic  revi(iw  and  comment  ])eriod 
that  starts  with  the  puhlication  of  the 
noticiis  in  the  printed  edition  of  the 
Federal  Register. 

Response:  Although  NMF.S  nupiested 
that  tin;  notice;  of  the  propo.sed  III  A  he 
available  for  review  immediatelv  u])on 
filing  with  the  Federal  Register,  due  to 
a  clerical  error,  the  puhlic  review  and 
comment  period  n;fl(;cted  tin; 
jnihlication  date  of  the  notice:  therefon;. 
tin;  puhlic  r(;vi(;w  and  connn(;nt  p(;riod 
for  the  propo.sed  11  lA  did.  in  fact,  start 
with  puhlication  in  tin;  Federal 
Register. 

Comment  /O;  Tin;  Alaska  Department 
of  Natund  R(;.sources  and  K(;naitZ(; 

Indian  'bribe  su|)port  issuance  of  the 
111  A  and  appr(;ciate  Ai)acln;'s 
commitment  to  ensuring  that  activiti(;.s 
in  tin;  (look  lnl(;t  r(;gion  r(;.sult  in 
r(;s|)onsil)h;  n;.source  d(;velo|)nn;nt. 

Response:  NMF.S  aj)pr(;ciates  the 
review  conducted  hy  tin;  State  and 
Tribal  natural  r(;source  manag(;r.s  and 
the  continin;d  collaboration  and 
coo|)(;ration  between  tin;  State  of  Alaska 
and  Apache. 

Comment  H; Fnvironmental  NdOs 
connnent(;d  that  NMF.S  iailed  to 
pro|)i;rlv  (;.stimate  take  by  adopting 
Apache’s  analysis  that  contains  errors  in 
its  density  calculations. 

Response:  Tin;  r(;vised  densitv  and 
take;  (;.stimat(;.s  are  |)rovided  in  tin; 
Fstimat(;d  'rak(;.s  of  Marine  Mammals 
and  Basis  for  Fstimating  "'bake  hv 
I  lara.s.snn;nt"  s(;ctions  of  this  notic(;. 

Comment  72;  Fnvironmental  NCJOs 
comnn;nt(;d  that  NMF.S  under(;.stimaled 
tin;  sizi;  of  Apacln;'s  impact  ar(;a  hv:  (1) 
R(;lying  on  an  outdat(;d  and  incorr(;ct 
thr(;shold  for  l)(;havioraI  take:  (2) 
di.sr(;garding  the  h(;.st  available  (;vidence 
on  tin;  |)otential  for  t(;mporarv  and 
p(;rman(;nt  thr(;.shold  shift  on  mid-  and 
lngh-fre(pu;ncy  cetaceans  and  on 


pinni])eds:  and  (3)  failing  to  calcidate 
take  using  in  situ  propagation  analysis. 

/le.s-po/j.se; 'bln;  comment  that  NMFS 
u.s(;s  an  outdat(;d  and  incorr(;ct 
thr(;.shold  for  l)(;havioraI  tak(;s  doi;.s  not 
include  any  .s|n;cific  n;conmn;ndations. 
NMF.S  u.s(;s  Hit)  dB  as  the  exposure  h;v(;I 
for  calcidating  b(;v(;I  B  haras.snn;nt  tak(;s 
for  most  .s])(;cies  in  most  ca.s(;.s.  'bins 
thr(;.shold  was  i;stahli.sln;d  for 
und(;rwat(;r  sound  sources  ((;xce])t 
ex])lo.siv(;.s  and  tactical  active;  .sonar) 
ha.s(;d  on  nn;asur(;d  avoidance;  r(;.sp()ns(;.s 
observed  in  whales  in  the;  wild. 
.Spe;(:iflc;illy.  the;  Kit)  elB  thr(;.sh()Iel  was 
de;nve;(l  from  data  for  mother-calf  ])airs 
of  migrating  gniy  whale;.s  (Malme  et  al.. 
1983,  1984)  and  howhead  whal(;.s 
(Richardson  et  al.,  198.'5,  lt)8()) 
re;spon(ling  to  .seismic  air  guns  (e.g.. 
iin])idsive  sound  .source).  We 
in;knowle;dge;  there;  is  more  r(;c(;nt 
information  hearing  on  he;havioraI 
re;action.s  to  .s(;ismic  air  guns,  hut  those 
ehitii  oidy  illustrate;  how  (:()m])l(;x  ;nnl 
c()nt(;xt-(l(;|)(;n(le;nt  the;  relation.shi|)  is 
between  the  two.  .S(;e;  7.'j  FR  49710, 
49710  (Augu.st  13,  2010)  (IHA  for  Shell 
.se;ismic  ,surve;y  in  Alaska:  re;.sj)on.se;  to 
connn(;nt  9).  Accordinglv,  it  is  not  a 
m;itte;r  of  me;re;Iy  re;j)liicing  the;  e;xi.sting 
thr(;.shol(l  with  a  n(;w  one;.  NOAA  is 
d(;v(;loping  re;hitive;Iv  .sophistic.ited  new 
draft  gui(le;line;s  for  (i(;t(;nnining 
acoustic  impeicts,  including  inform.ition 
for  (le;t(;rmining  b(;ve;I  B  hiinissment 
thr(;.she)l(l.s.  'bhe;  draft  gui(l(;lin(;.s  will 
un(Ie;rgo  a  rigorous  r(;vie;w  tlnit  in(:lud(;.s 
inte;rniil  ag(;ncy  r(;vi(;w.  public  notice; 
and  comm(;nt.  iind  i)(;er  r(;vie;w  h(;fore; 
any  final  ])ro(luct  is  published.  In  the; 
meantime,  and  taking  into  consideration 
the  facts  and  available  .science.  NMFS  is 
using  the  100  elB  threshold  for 
estimating  take;.s  of  marine  mammals  in 
(iook  Inl(;t  hy  beve;!  B  harassment. 

'bhe  comm(;nt  that  NMF.S  (li.sr(;gar(l(;d 
the  he;.st  available  e;vide;nce;  on  the 
])otential  for  temporary  .md  pe;rman(;nt 
thr(;.sh()lel  shift  on  mid-  and  high- 
fre;e]uency  marine  iniiinm.ils  and 
])innip(;ds  (io(;.s  not  contain  anv  .spe;cific 
re;ce)mme;ndation.s.  We;  acknowledge 
the;re  is  more;  r(;cent  information 
iivailahle;  hearing  on  the  re;l(;vant 
e;xj)o.sure  le;v(;l.s  for  asse.ssing  temporarv 
and  ])e;rmanent  h(;aring  impacts.  Ag.iin, 
NMF.S  will  he;  issiung  new  draft  acoustic 
guide;line;.s,  hut  that  ])ro(:(;.s.s  is  not 
comple;te;  so  we;  did  not  u.se;  it  to  a.ssign 
n(;w  thresholds  for  ciilcidate  take; 
(;.stimiite;.s  for  he;aring  impacts.  IIow(;v(;r, 
we;  did  consider  the;  information  and  it 
suggests  the  (;urr(;nt  189  and  199  elB 
thre;sh()lel.s  are  con.servative  in  that  thev 
lik(;ly  ove;r(;.stimate;  ])()t(;ntial  for  h(;aring 
impact.s.  .Se;e;  75  FR  49719.  4971. 'i,  49724 
(August  13.  2919)  (IHA  for  .Shell  .seismic 
.surv(;y  in  Alaska:  r(;.spon.s(;.s  to  commeait 


8  and  comment  27).  Moreover,  the; 
r(;(piire;d  mitigation  is  (l(;.signe;(l  to 
e;n.sur(;  the;re;  are  no  (;x])()sure;s  to  those 
injury  thre;.shol(l.s. 

As  for  in  situ  jn-opagation  iimilvsis. 
A])iiche;  ])l;m.s  to  conduct  a  Sound 
.Source;  V(;rificati()n  (SSV)  study  ])ri()r  to 
connn(;n(:ing  s(;ismic  survey  oi)(;rati()n.s 
in  Ar(;a  2.  If  the;  re;sults  from  the  .S.SV 
study  show  that  the;  hani.ssment  z()n(;.s 
are  larger  than  antici])ate;(l.  Apache  will 
adjust  the  z()ne;.s  and  monitor  l)a,se;(i  on 
the;  new  information  ;i.s  needed. 

Comment  7.'7;  binvironmental  N(X).s 
comme;nt  that  the;  propo.sed  IHA  fails  to 
jjroperlv  (;valuate;  the  impact.s  of  str(;.ss, 
the  risk  of  stranefing.  ])()te;ntial  reduction 
in  pr(;y.  effects  of  incn;a.s(;d  turhiditv. 
emd  cumulative  impacts  from  oth(;r 
activities  in  (a)ok  Inlet. 

Respon.se:  NMF.S  jjrovieled  a  detailed 
discussion  of  the  potential  (;ff(;ct.s  of  this 
action  in  the;  notice  of  the  ])ropo.S(;d  IHA 
(77  FR  73434.  D(;ce;mhe;r  19,  2912)  and 
he;li(;ve;s  the  analyses  and  pr(;liminarv 
determinations  were;  appropriiite.  'bhe 
comment  do(;.s  not  ])rovi(l(;  anv  specific 
r(;comm(;ndation.s  or  criticism  r(;gar(ling 
the;  sufficiency  of  tho.se;  analy.s(;.s.  'bin; 
potential  effects  of  this  action  are  eilso 
a(l(;(piat(;ly  ael(ir(;.s.s(;(l  in  NMF.S’s 
Fnvironme;ntal  A.sse;.s,sm(;nt  ;md 
Biological  Ojjinion  (which  is 
ine:()rpe)r<it(;el  by  re;fe;r(;nc(;  he;r(;in). 

.Se;e;  r(;.sp()n.s(;  to  (;omm(;nt  3  for 
information  on  NMFS’  cumulative; 
ef  f(;(;t.s  analysis. 

Comment  74;  Environme;nt;il  NCOs 
comment  that  the;  IHA  fails  to  justifv 
ci(le(piat(;ly  the  .s])e;cific  le;v(;l  of  tiike;  it 
would  iuithorize.  particedarly  given  its 
analysis  showing  ave;rage  and  maximum 
take  numh(;rs  that  (;xc(;ed  the  ])ro]K)se;el 
authorization. 

Response:  See  respon.se  to  (Comment 
9. 

Comment  7.7;  Environmental  NGOs 
comment  that  NMF.S  ])rovide;.s 
ina(l(;(]uate  justification  for  its  small 
numhers  and  n(;gligihl(;  impact 
(let  e;rnnnat  ions. 

Response:  This  general  comment 
contain(;el  no  specific  criticism  or 
re;c()mme;ndation.s.  NMF.S  h(;lie;ve;.s  the 
propo.sed  ;md  final  IHA  Federal 
Re;gister  notices  contain  sufficient 
justification  for  i)oth  the;  small  numh(;rs 
and  ne;gligihl(;  im])act  determinations. 
NMF.S’  conclusions  r(;g;ir(ling  small 
numhe;rs  and  n(;gligil)le;  im])act  ;ire; 
pr()vi(l(;(l  in  the  I)(;t(;rminations  .s(;cti()n 
of  this  notice. 

Comment  7  8';  I'hiviromnental  NGOs 
comment  that  NMF.S  h;is  faile;(l  to 
adeepiately  consider  the;  current  h(;luga 
population  leve;!  and  lr(;nds,  or  the  fact 
that  it  is  likely  tlnit  .suh.si.st(;nce  u.se;  of 
whales  will  he  ])rohil)ile;d  for  many 
years  into  the  future  in  its  analysis 
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nigariling  wliether  the  |)ro])o.s(!d  siirvev 
will  have  an  “umnitigahle  adverse 
im])a(;t”  on  the  snl)sist(Mu:e  liarve.st. 

/fe.s7w/?.s'e;  Under  NMFS  MMFA 
implementing  regnlations  at  50  (il’R 
210.103,  immitigahle  adverse  impact 
iiKians  an  imjjact  resnlting  Iroin  tlu; 
s])ecii'ied  activity:  (1)  'I’hat  is  likelv  to 
nalnce  the  availahilily  of  the  sp(;cies  to 
a  level  insnfficient  fora  harvest  to 
meeting  snhsi.stence  munis  hv:  (i) 

Uansing  the  marim;  mammal  to  ahandon 
or  avoid  hunting  annas;  (ii)  dinuitly 
displacing  siihsistence  users;  or  (iii) 
placing  ])hvsical  harriers  hetwcum  the 
marine  mammals  and  the  snhsistenc:e 
hunters;  and  (2)  that  cannot  he 
sufficiently  mitigated  by  other  measures 
to  increase  the  availability  of  marine 
mammals  to  allow  snhsistenc:(!  needs  to 
hi!  met.  Currently  there  is  no  subsistence 
hunting  of  (iook  Inlet  belugas 
authorized  (73  FR  00970.  (Ictoher  15, 
2008).  There  can  he  no  im])acts  on  Cook 
Inlet  beluga  subsistence  ii.ses  in  the 
immediate  future  because  they  are  not 
|)ermitted.  Moreover,  any  takes  that 
occur  from  this  IHA  will  not  have 
impacts  on  fiitnri!  subsistence  hunts  for 
hiilngas  if  and  when  they  resume 
l)(!caiise  the  anticipated  lakes  are  not 
(!X|)(!cted  to  have  any  of  the  efiects 
contem])lated  in  NMFS’  definition 
(above)  of  immitigable  adverse  impact. 
Apache  did  not  reipiest  and  NMFS  does 
not  anticipate,  nor  is  it  authorizing,  any 
bevel  A  harassment  takes  of  (iook  Inlet 
beluga  whales  or  takes  by  mortality 
incidental  to  the  .seismic  survevs.  The 
reiinired  mitigation  and  monitoring 
measnr(!s  are  designed  to  avoid 
exposing  any  marine  mammals, 
including  (]ook  Inlet  beluga  whales,  to 
sound  levels  that  may  result  in  injury. 
For  example,  ])rotei:led  species 
observers  will  monitor  the  marine 
mammal  exclusion  zone  while  a  sound 
.source  is  active  and  have  the  authority 
to  reipiire  ])ower-down.s  or  shut-downs 
to  ensure  that  Level  A  harassment  lakes 
do  not  occur.  In  the  unlikely  event  that 
marine  mammals  are  exposed  to 
potentially  injurious  levels  of  sound,  the 
IHA  will  reiinire  Apache  to  cease  work 
and  report  the  incident  to  NML’S. 

Coiunumt  7  7;  Fnvironmental  NCOs 
comment  that  the  mitigation  measures 
pro])o.sed  for  the  Ajiache  survey  fail  to 
me(!l  the  MMFA’s  “least  practicable 
adverse  iinjiact”  standard,  and  provide 
a  list  of  a])proximately  eight  measures 
that  NMFS  “failiid  to  consider  or 
adeiiuately  consider.” 

liesponsa:  NMFS  provided  a  detailed 
discussion  of  propo.sed  mitigation 
measures  and  the  MMFA’s  “least 
practicable  adverse  impact"  standard  in 
the  notice  of  the  jn  ojiosed  IHA  (77  FR 
73434,  Decemhi!!'  10.  2012),  which  are 


reiiealed  in  the  Mitigation  .section  of  this 
notice.  The  measures  that  NMF.S 
allegedly  failed  to  consider  or 
ade(]uately  consider  are  identified  and 
discu.ssed  below: 

(1)  Siiasonal  exclusions  around  river 
months,  including  the  lleluga  River:  line 
to  the  location  of  the  2013  seismic 
survey.  NMl-’.S  has  added  a  10  mile  (Ki 
km)  exclusion  zone  around  the  Susitna 
Delta  (which  includes  the  Beluga  River) 
to  the  IHA.  This  mitigation  mirrors  a 
measure  in  the  Incidental  Take 
Statement  for  the  2012  and  2013 
Biologit:al  ()])inions.  Seismic  survevs 
operations  involving  the  u.se  of  air  guns 
will  he  ])rohil)ited  in  this  area  between 
April  and  tlctoher.  (In  addition,  the 
Alaska  Dejiartment  of  Fish  and  Uame 
(ADF81G)  prohibits  the  use  of  air  guns 
within  1  mile  (1.0  km)  of  the  mouth  of 
any  .stream  listed  by  the  AI)I’’&G  on  the 
Catalogue  of  Waters  hniiortant  for  the 
Spawning,  Rearing,  or  Migration  of 
Anadromous  Fishes.)  See  additional 
ex])lanation  in  “Mitigation  Measures 
(ionsidered  hut  not  Reiiuiriul’’  section, 
below. 

(2)  U.se  of  advance  aerial  surveys  to 
riulirect  activity  if  sufficient  nnmhers  of 
belugas  or  other  species  are  sighted: 
Safety  and  weather  permitting,  aerial 
surviws  will  occur  dailv.  Aerial  survevs 
will  he  recjuired  when  oiierating  near 
riviir  mouths  to  identify  large 
congregations  of  beluga  whales  and 
harbor  seal  haul  outs.  In  addition,  dailv 
aerial  surveys  must  he  conducted  when 
there  are  any  seismic-related  activities 
(including,  hut  not  limited  to,  node 
laying/retrieval  or  air  gun  o|)eration.s) 
occurring  north  or  east  of  a  line  from 
Tyonek  across  to  the  eastern  side  of 
Number  3  Bay  of  the  Ciajitain  Cook  State 
Recreation  Area,  (iook  Inlet  (roughly  the 
southern-mo.st  point  of  Corps  defined 
Region  9).  'I’he  pur])oses  of  these 
surveys  is  to  mitigate  iinjiacts  and 
reduce  incidental  take  hv  identifving  the 
])resence  of  Cook  Inlet  belugas  near  the 
Susitna  Delta  and  alert  the  vessels 
accordingly  of  necessary  actions  to 
avoid  or  minimize  ]iotential 
disturbance,  to  monitor  the  effects  of  the 
seismic  jirogram  on  Cook  hdet  belugas 
and  their  primary  feeding  and 
reproduction  areas,  and  to  ensure  that 
any  disiilacement  from  the  Susitna  Delta 
region  is  temporarv  and  would  not  he 
likely  to  cause  harm  to  whales  by 
reducing  their  ability  to  feed.  This 
information  allows  for  better  planning 
by  FSOs  and  assists  in  better 
understanding  of  the  movenuints  of 
large  groups  of  beluga  whales  with 
respect  to  the  tide.  Moreover,  aerial 
oh.servations  can  he  used  to  locate  rarely 
seen  animals  (e.g.,  gray  whales)  that  are 
difficult  to  track  from  the  ve.ssels. 


(3)  Field  testing  and  u.se  of  alternative 
technologies,  such  as  vihro.siiis  and 
gravity  gradiometry.  to  reduce  or 
eliminate  the  need  for  air  guns:  Apache 
requested  takes  of  marine  mammals 
incidental  to  the  .seismic  survev 
o|)erations  described  in  the  IHA 
a])plication,  which  identified  air  guns 
arrays  as  the  t(!chni(|ne  Ajiache  would 
employ  to  aciiuire  seismic  data.  It  would 
he  impractical  for  NMInS  to  require 
A|)ache  to  make  this  kind  of  change  to 
the  underlying  activity  and  is  hiivond 
the  scojie  of  the  recpiest  for  takes 
incidental  to  Apache’s  operation  of  air 
guns  and  other  active  acoustic  sources. 

(4)  Indejiendent  determination  and 
required  u.se  of  the  lowest  practicable 
.source  level  in  conducting  air  gun 
activity:  'rhis  general  comment 
contained  no  specific  recommendations. 
Apache  determined  the  array  sizes 
during  the  test  line  surveyed  in  March 
2011  and  utilizes  the  minimum  .source 
level  necessary  to  image  the  sub-surface 
targets. 

(5)  Observance  ol  a  10  knot  sjieed 
limit  for  all  vessels,  including  siqiplv 
vessels,  employed  in  the  activity:  NMFS 
does  not  agree  with  the 
recommendation  that  ves.sels  observe  a 
10  knot  speed  limit.  Stipulating  vessiil 
speeds  would  severely  hanqiiir  Ajiache’s 
seismic  survey,  increase  the  amount  of 
time  neiided  to  complete  the  survey,  and 
would  not  he  practicable.  In  any  event. 
Apache  has  indicated  that  vessels 
typically  move  at  2-4  knots  during 
.seismic  surveys  and  NMFS  reijuires 
s])eed  and  cour.se  alterations  when  a 
marine  mammal  is  detected  outside  the 
100  (IB  zone  and.  based  on  ])o.sition  and 
relative  motion,  is  likely  to  enter  the 
zone. 

(0)  Limitation  of  the  mitigation  air 
gun  to  the  longest  shot  int(!rval 
nece.ssarv  to  carry  out  its  intendcid 
pui'iiose:  This  general  comment 
contained  no  specific  recommendations. 
Apache  set  the  mitigation  gun  interval 
to  mimic  the  timing  of  the  shot  interval 
used  for  the  full  array  (approximately  24 
.seconds).  NMFS  believes  that  the  shot 
interval  of  the  mitigation  air  gun  is 
apjiropriate  to  carrv  out  its  intiinded 
piuqio.se. 

(7)  Immediate  suspension  of  air  gun 
activity,  jiending  investigation,  if  any 
h(!luga  strandings  occur  within  or 
within  an  approjiriate  distance  of  the 
Anxi  2  survev:  There  is  no  evidence  in 
the  literature  that  air  gun  pulses  cause 
marine  mammal  .strandings  and  thi! 
.sounds  produced  by  air  guns  are  (juite 
different  from  sound  .sources  that  have 
been  a.ssociated  with  stranding  events, 
such  as  military  mid-fre(|uency  active 
.sonar.  Neverthehiss.  the  IHA  recpiires 
Apache  to  immediately  ccxi.se  activities 
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and  report  unauthorized  takes  oi  inarine 
inaiuinals,  sucli  as  injury,  serious  injury, 
or  mortality.  Activities  cannot  resume 
until  NM1'\S  is  able  to  review  tin; 
ciixauustances  of  the  unauthorizeil  take, 
determine  what  is  necessary  to 
minimizi!  the  likcdihood  of  further 
unauthorized  take  and  ensure  MMFA 
compliance.  Apache  may  not  njsume 
activities  until  notiluul  by  NMf’S. 

(H)  Kstahlishment  of  a  larger  exclusion 
zone  for  beluga  whales  that  is  not 
jmulicated  on  the  det(!ction  of  cow-calf 
pairs:  This  comment  does  not  provide 
any  justification  for  whv  the  exclusion 
(safetv)  zone  for  beluga  whales  (other 
than  groups  of  five  or  more  and  cow-calf 
pairs)  should  he  expamhul  beyond  the 
IHO  dll  zone.  We  not  that  j)rior  to 
commencing  seismic  survey  activities  in 
2013,  A|)ache  will  conduct  another 
sound  source  verifii:ation  study  to 
measure  the  distance  to  the  180/100  dll 
safety  zone  and  to  the  100  dll 
harassment  zone.  If  the  sound  source 
verification  study  reveals  that  the 
distance  is  greater  than  the  distances 
measures  prior  to  the  2012  seismic 
survey,  the  zoiuis  and  monitoring  will 
1m!  expanded  as  needed.  Apache  is 
re(pured  to  shut  down  active  sound 
.sourc(;s  if  groups  of  five;  or  more  beluga 
whales,  killer  whales,  and  harbor 
porpois(!S  or  beluga  cow-calf  pairs  an; 
observed  within  or  aj)proaching  the  100 
dll  ZOIK!. 

('.ommeni  78; Fnvironmental  N(K)s 
comment  that  monitoring  measures 
should  include  pa.ssive  acoustic 
monitoring  suj)erit)r  to  over-the-side 
hvdrophone.  recpiire  aerial-based 
monitoring  in  anuis  other  than  river 
mouths,  and  at  least  2  shl])-has(;d  P.SOs 
per  ve.ssel  on  watch  at  all  times  during 
daylight  hours  with  a  maximum  of  2 
consecutive  hours  on  watch  and  8  hours 
of  watch  time  ner  day  per  PSO. 

77e.s-po7J.se; 'I’ne  pa.ssive  acoustic 
monitoring  j)lan  for  Apachij’s  2012 
survey  anticipated  the  use  of  a  hottom- 
mounted  telemetrv  buoy  to  broadcast 
acou.stic  measunMiKiiits  using  a  radio- 
.systcmi  link  hack  to  a  monitoring  ves.sel. 
Although  a  buoy  was  de]7loy(!d  during 
the  first  week  ol  surveying  under  the 
2012  IHA.  it  was  not  successful.  Upon 
d(!ployment.  tin;  huov  immediatelv 
turned  upside  down  due  to  the  strong 
current  in  Uook  Inlet.  After  I'etrieval,  the 
buoy  was  not  redeployed  and  the  survey 
used  a  single  omni-dir(!ctional 
hvdro))hone  lowcinul  from  the  sid(!  of 
the  mitigation  ves.sel.  lluring  the  entire 
2012  survey  season.  Apache's  PAM 
(K|uipment  yiehhul  only  six  confirmed 
marine  mammal  detections,  one  of 
which  was  a  (iook  Inlet  Ixduga  whale. 
The  single  (>ook  Inlet  hi'lnga  whale 
detection  did  not.  however.  n;sult  in  a 


shutdown  ])i'ocedur(!.  Civ(!n  tin;  limitcul 
cajjahility  of  this  particular  PAM 
methodology  for  Apache’s  jjroject  in 
(k)ok  Inlet  (see  Austin  and  Zeddiiis, 

2012  for  more  information),  as 
companul  to  visual  monitoring  imjthods. 
including  exjjanded  daily  aerial 
surveys,  tin;  l)ottom-mounted  tehnnetry 
buoy  and  omni-dinictional  hydro])hone 
are  no  longer  considered  ])racticahle. 
and  will  not  he  a  component  of  the  2013 
seismic  survey. 

The  IHA  reciuires  acnial  surveys  when 
opeiating  near  riven-  mouths.  In 
addition,  NMFS  has  added  the 
following  monitoring  measuie;  .Safety 
and  weather  permitting,  aerial  surveys 
must  he  conducted  when  there  are  any 
seismic-related  activities  (including  hut 
not  limited  to  node  laying/retrieval  or 
airgun  operations)  occiu-ring  north  or 
east  of  a  line  from  Tyonek  across  to  the 
(ia.stern  side  of  Numl)(!r  3  Bav  of  the 
(]aj)tain  (iook  .State  Recreation  Area, 

Uook  Inlet  (roughly  the  .southern-most 
point  ofCoi'iJs  defined  Region  tt). 

.Survevs  are  to  he  flown  evcni  if  the  air 
guns  are  not  being  fircHl. 

Vessel-based  ohsiMvers  are  stationed 
on  three  vessels  with  two  P.SOs  on  thi; 
support  ves.scd  and  om;  P.SC)  on  (lach  of 
the  two  sourc(!  vesseds.  Due  to  space 
limitations  onboard  the  source  vessels, 
no  moie  than  one  P.SO  could  lu; 
ac:commodated  on  (uich  ve.sscd.  P.SOs 
monitoi'cid  for  inaiine  mammals  during 
all  daylight  hoins  prior  to  and  during 
.seismic  survey  o|)(!ration.s.  unless 
precluded  by  weather  (e.g..  fog.  ice.  high 
.sea  .stat(!s).  P.SOs  on  the  viissels  rotated 
oh.servation  shifts  every  4-()  hours  in 
order  to  better  monitor  the  siu'vey  aiea. 
implement  mitigation  measures,  and 
avoid  fatigue.  In  addition,  ves.sel  cnnvs 
ar(!  he  instructed  to  assist  with  detecting 
marine  mammals  and  im])lementing 
mitigation  measunis. 

Comnwnt  7.9;  The  lAUC  encouraged 
NMF.S  to  I'eview  a  recent  peer-reviewed 
scientific  jjajjer  regarding  the  impacts  of 
seismic  surv(;y.s  on  fish.  TIkjv  relerrcHl 
NMF.S  to  a  study  by  Lokkehorg  e/  al. 
(2012)  that  pi'ovides  additional,  u])dated 
information  chalhmging  the  Fngas  t^i  al. 
(1003)  ass(!s.smenl  that  seismic  surveys 
have  advei'se  imijacts  on  Norwegian 
fisheries. 

Hasijonsc:  NMF.S  acknowledges  this 
comment  and  has  revi(!wed  the  stndv  by 
Lokkehorg  et  al.  (2012).  which  was 
published  iu  tin;  CAtnadidn  Jourmil  of 
l-'isharios  Aquatic  Sciences  on  july  10, 
2012.  llow(!ver,  this  does  not  change  the 
analysis  provided  in  the  notice  of  the 
pro|)o.sed  IHA  (77  FR  73434,  D(!ceml)(;r 
10.  2012). 

Coininent  20:  The  lACX]  encouragcid 
NMF.S  to  cojisider  fnupiencv  weighting 


in  develo])ment  of  incidental  take 
estimates. 

I{es})onse:  Frecpiency  weighting  takes 
into  account  that  all  marine  mammal 
spcu.ies  do  not  have  identical  hearing 
ca])al)ilitie.s.  To  riTlect  this.  .Southall  et 
(il.  2007  jjropo.siul  that  marine  mammals 
he  divided  into  five  functional  hearing 
gronjjs  and  suh.se(]uentlv  recommended 
freupumey  weighting  functions  for  each 
of  these  grouiJS.  NMF.S  agrees  that 
taking  into  account  frecpiencies  that 
mai'ine  mammals  hear  is  an  imjjortant 
consideration.  For  exam])le.  if  a  sound 
is  entirely  outside  the  hearing  range  of 
a  s]7ecie.s,  it  is  not  considered  to  have 
the  potential  to  cause  a  significant 
response. 

There  are  data  to  indicate  that 
frecjuencv  weighting  is  an  iinportant 
consideration  assof:iated  with  noise- 
induc:ed  hearing  loss  (Finneran  and 
.Schlundt.  2009;  Finneran  and  .Schlundt, 
2011).  We  are  in  the  ])roce.ss  of 
reviewing  and  considering  these  data 
within  our  updated  marine  mammal 
NOAA  acou.stic  guidelines.  Southall  et 
(iL.  2007  recommended  criteria  for  onset 
of  injury  (i.e..  permanent  threshold 
shift)  are  presented  using  a  cumulative 
sound  ex])o.sui'(!  hivel,  which  takes  into 
account  not  only  the  rcuuiived  level 
during  exposure  hut  also  the  duration  of 
exposure,  as  well  as  incorporating 
fre(inency  weighting  functions.  In 
sitnations  where  ex])o.sures  of  lower 
level  hut  longer  duration  are  possible 
(which  conld  be  ])ossil)le  for  resident 
populations  or  i)0])ulation  with  a  small 
range),  there  must  he  caution  using  the 
.Southall  et  al..  2007  criteria  (i.e.,  noise- 
inducjid  hearing  loss  my  occur  at  a 
lower  level  than  shorter  exposures  of 
higher  level  hut  with  the  same 
t:umulative  sound  exjjosuix!  level; 
Moonev  et  al..  200t).  Finneran  et  al.. 
2010).  ’ 

For  behavior,  the  relationship 
hetw(;(;n  severity  of  response  and 
frecpiency  weighting  is  less  c;lear  and 
does  not  nece.ssarily  corresjjond  to  the 
severity  of  behavioral  re.sjjonse 
exjjected.  Behavioral  (dfects  are  mori! 
challenging  to  jjredict  .sinc(;  they  often 
involve  other  variables  beyond 
dcitection  (e.g.  j)erce])tion  and  cognition, 
contextual  cues,  and  ])revious 
(ixptM’ience).  Des])ite  mo.st  of  the 
acou.stic  (mergy  from  .seismic  activities 
occurring  outside  the  best  hearing  range 
of  odontoc(!t(!s,  there  are  data  showing 
that  the.se  species  do  hehaviorallv 
njsjjond  to  these  types  of  activities  in 
some  contexts,  although  not  necessai’ilv 
in  a  biologically  significant  way.  Miller 
et  al.  (200.'))  indicates  that  belugas  in  tlu; 
Beaufort  .Sea  may  have  responded 
(avoidance)  to  seismic  activity,  although 
hedugas  may  have  already  been  in  the 
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])r()(:oss  of  leaving  the  area  due  to  their 
seasonal  migration. 

(Joinnu^nt  27; The  lAGCi  commented 
that  NMFS  should  provide 
Fnvironmental  Assessments,  biological 
Opinions,  and  other  documents  for 
r(!vie\v  at  the  same  time  as  the  projjosed 
Ill  A. 

Hcspoiistr.  In  the  notice  of  the 
propo.sed  IHA  (77  FR  7,34.34.  December 
10,  2012),  NMFS  indicated  that  an 
Fnvironmental  As.sessment  (FA)  was 
hciing  prepared  and  would  he  completed 
])rior  to  NMFS'  decision  to  issue  or  deny 
the  IMA.  The  Envirommmtal 
Asse.ssment  and  Biological  Opinion 
prepared  for  the  IHA  NMFS  i.ssued  to 
Apache  in  April  2012  have  been 
available  and  posted  at  http:// 
\\\\'\\'.ninfs.noa(i.go\’/pr/p(U'inits/ 
incidantal.htm.  The  information  in 
those  ijuhlically  available  documents 
provided  a  basis  for  the  FA  we  pnjpanid 
for  the  sul)jec:t  IHA.  All  comments  on 
the  proposed  IHA  that  were  also 
relevant  to  the  effects  of  onr  action  on 
the  affect(Kl  environment  wen; 
considered. 

Ba.siid  on  changed  in  the  ))roposed 
action,  namely  the  ])otential  survey  area, 
we  reinitiated  section  7  consultation 
and  a  new  biological  opinion  was 
issued.  The  time  needed  to  conduct 
cionsultations  does  not  allow  for  prior 
])uhlic  r(!view. 

Coinincnt  22;  The  Seldovia  Village 
Tribe  o])])osed  the  operation  of  seismic 
air  guns  indess  NMFS  recjuired  that  the 
activities  cease  when  marine  mammals 
are  within  or  ap|)roaching  the  Level  A 
harassment  (injury)  zone. 

Rosponsa:  As  described  in  detail  in 
the  notice  of  the  pro])osed  IHA  (77  FR 
73434,  December  10,  2012),  as  well  as 
in  this  document.  NMFS  does  not 
Ixdieve  that  Apac:he’s  seismic  survey 
will  cause  injury  or  mortality  to  marine 
mammals.  NMFS  recpnres  that  Ajjache 
establish,  monitor,  and  imjjlement 
mitigation  measures  in  an  area  where 
.sound  has  the  potential  to  cause  injurv. 
NMFS  mitigation  or  shutdown  “safety 
radii"  for  limiting  marine  mammal 
exposure  to  impulsive  .sources  typically 
correspond  to  the  distances  within 
which  Hiceived  sound  levels  are  greater 
than  or  ecpial  to  180  dB  for  cetaceans 
and  great(;r  than  or  eijual  to  190  dB  for 
pinnipeds.  These  safety  criteria  are 
based  on  an  assumption  that  SBFs 
received  at  lower  levels  will  not  result 
in  injurv  or  imj)air  hearing.  During 
Apaidie's  survey,  these  “safey  zones" 
will  he  monitored  by  P.SOs  for  tin; 
pre.sence  of  marine  mammals  and  air 
guns  will  he  shut  down  if  marine 
mammals  are  observed  a])])roaching  or 
within  the.se  zones.  No  injury  and/or 


mortality  of  marine  mammals  is 
ex])ec;ted,  and  none  was  authorized. 

Description  of  Marine  Maininals  in  the 
Area  of  the  Specified  Activity 

The  marine  mammal  species  und(;r 
NMFS’s  jurisdiction  that  could  occur 
near  opcuations  in  (look  Inlet  include 
three  cetacean  species,  all  odontocetes 
(toothed  whales):  Beluga  whale 
(/leZ/j/unup/en/.s  hnicas),  killer  whale 
[Orciniis  orca),  and  harbor  porjjoi.se 
(Phococna  phococmi],  and  two 
pinniped  ,sj)ecie.s:  Harbor  seal  [Phoca 
vitulina  nrhardsi)  and  Steller  sea  lions 
(EiiiiuitopidS  jiib(itus).  The  marine 
mammal  species  that  is  likely  to  he 
encountered  most  widely  (in  space  and 
time)  throughout  the  period  of  tin; 
planned  survevs  is  the  harbor  seal. 

Of  the  five  marine  mammal  species 
likely  to  occur  in  the  jiroposed  marine 
survey  area,  only  (look  Inhit  beluga 
whales  and  Steller  .sea  lions  are  li.sted  as 
endangered  under  the  FSA  (Steller  sea 
lions  are  li.sted  as  two  distinct 
popnlation  segments  (DBSs),  an  eastern 
and  a  western  DBS;  the  relevant  DBS  in 
(look  Inlet  is  the  western  DBS).  These 
.s])(;ci(!,s  are  also  designated  as 
“depleted"  under  the  MMBA.  Des])ite 
these  designations,  (look  Inlet  beluga 
whales  and  the  western  DBS  of  Steller 
sea  lions  have  not  made  significant 
|)rogre.ss  towards  recovery.  The  (look 
Inlet  i)0])ulation  of  beluga  whales  has 
been  decreasing  at  a  rate  of  1.1  ])ercent 
annually  for  nearly  a  decade  (Allen  and 
Angliss,  2011).  With  res])ect  to  Steller 
sea  lions,  results  of  aerial  surveys 
conducted  iu  2008  (Fritz  e/  al..  2008) 
confirmed  that  the  recent  (2004-20t)8) 
overall  trend  in  the  western  pojjulalion 
of  adnlt  and  juvenile  Steller  .sea  lions  in 
Alaska  is  stable  or  j)o.ssihly  in  decline; 
however,  there  continues  to  he 
considerable  regional  variability  in 
recent  trends.  Bursuant  to  the  ESA, 
critical  habitat  has  been  designated  for 
Cook  Inlet  beluga  whales  and  Steller  .sea 
lions.  The  propo.sed  action  falls  within 
critical  habitat  designatcul  in  Cf)ok  Inlet 
for  beluga  whales,  hut  is  not  within 
critical  habitat  designated  for  Steller  sea 
lions.  The  portion  of  htduga  whale 
critic:al  habitat — identified  as  Area  2  in 
the  critical  habitat  designation — where 
the  .seismic  survey  will  occur  is  located 
south  of  th(!  Area  1  critical  habitat 
where  hidugas  are  particularly 
vulnerable  to  impacts  due  to  their  high 
seasonal  densities  and  the  l)iologic:al 
importance  of  the  area  for  foraging, 
nursery,  and  predator  avoidance.  Area  2 
critic:al  habitat  is  largely  based  on 
dispersed  fall  and  winter  feeding  and 
transit  areas  in  waters  where  whales 
typically  appear  in  smaller  densities  or 


deeper  waters  (78  FR  20180,  April  11. 
2011). 

Cetaceans 

/le/ugo  Whdlds — ('ook  Inlet  beluga 
whales  reside  in  Cook  Inlet  year-round 
although  their  di.strihution  and  densitv 
changes  seasonally.  Factors  that  are 
likely  to  influence  beluga  whale 
di.strihution  within  the  inlet  includ(! 
prey  availability,  predation  pressun;. 
.sea-ice  cover,  and  other  environmental 
factors,  reproduction,  sex  and  age  class, 
and  human  activities  (Rugh  et  dl.,  2000; 
NMFS  2008).  Seasonal  movement  and 
density  patterns  as  well  as  site  fidelity 
apj)ear  to  be  closely  linked  to  ])rev 
availability,  coinciding  with  .seasonal 
.salmon  and  eulachon  concentrations 
(Moore  e/  dl.,  2000).  For  example, 
during  spring  and  summer,  beluga 
whales  are  generally  concentrated  muir 
the  warmer  waters  of  river  mouths 
where  prey  availability  is  high  and 
pnulator  occurrence  in  low  (Huntington 
2000;  Moore  dt  dl.,  2000).  During  the 
winter  (November  to  A])ril),  belugas 
dispense  throughout  the  upp(;r  and  mid- 
iidet  ar(!as.  with  animals  found  between 
Kalgin  Island  and  Boint  Bos.session 
(Rugh  et  dl.,  2000).  During  these 
months,  there  are  generallv  lewer 
observations  of  beluga  whahis  in  the 
Anchorage  and  Knik  Arm  anni  (NMMF 
2t)04;  Rngh  et  dl.,  2004). 

Beluga  whales  use  several  areas  of  the 
upper  Cook  Inlet  for  re])eat(!d  summer 
and  fall  feeding.  The  primary  hotspots 
for  Ixiluga  hxuling  include  the  Big  and 
Little  Susitna  rivers.  Eagle  Bay  to 
Eklntna  River,  Ivan  Slough.  Theodore 
River.  Lewis  River,  and  Chickaloon 
River  and  Bay  (NMFS  2008). 

Availability  of  prey  .sj)ecie.s  a])j)ear.s  to 
he  the  most  influential  environmental 
variable  affecting  Cook  Inlet  beluga 
whale  distribution  and  relative 
abundance  (Moore  et  dl.  2000).  The 
patterns  and  timing  of  eulachon  and 
.salmon  runs  have  a  .strong  influence  on 
beluga  whale  feeding  behavior  and  th(;ir 
.seasonal  movements  (Nemeth  et  dl.. 
2007;  NMFS  2008).  The  presence  of 
prey  .s]X!cies  may  account  for  the 
sea.sonal  changes  in  beluga  group  size 
and  composition  (Moore  et  dl..  2000). 
Aerial  and  vessel-based  monitoring 
conducted  by  Apache  during  the  Manli 
2011  2D  te.st  program  in  Cook  Inlet 
report(xl  33  beluga  sightings.  One  of  the 
sightings  was  of  a  large  group  (~2.5 
indivicluals  on  March  27,  2011)  of 
feeding/milling  belugas  near  the  mouth 
of  the  Drift  River.  Also  on  March  27, 

201 1 ,  BSOs  onboard  the  .V//\' 
Drediiicdtchern'.pmted  a  group  of  seven 
beluga  whales  approximately  0..5  nm 
from  the  vessel.  Land-ha.sed  B.SOs  were 
able  to  observe  this  group  of  beluga 
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\yhalos  for  approxiniatijlv  2.3  hrs.  A 
singlo  bolnga  wlialo  was  oh.sorvcal  near 
the  mouth  of  tlie  Drift  River  l)y  the 
aerial-has(!(l  inonitor.s  on  Marcli  2h. 
2011,  prior  to  tlie  .sei.sinic  rainp-iij) 
jMM'iod.  H  heliigas  are  ])r(!.sent  (liirinj>  the 
liite  .sunnner/early  fall,  they  an;  inon; 
likely  to  occur  in  shcillow  ar(;as  near 
river  inouth.s  in  iipja;!- tlook  Inlet.  For 
example.  no  h(;lii}>a  whales  wen;  .si<«ht(;(l 
in  Tradinf*  Hay  durinf>  the  SSV 
conducted  in  Septeinh(;r  2011  h(;can.se 
‘hirin'-  this  time  of  year  they  are  more 
likely  to  he  in  the  upper  regions  of  Cook 
InleF  In  the  notice  of  the  proposal  IDA 
(77  I'R  7:i4;i4.  Dec(;mh(;r  10.  2012). 
expected  (h;nsities  wen;  calcnlat(;(i  from 
the  annual  aerial  surv(;ys  conducted  hv 
NMFS  between  2000  and  2012  (Ru<>h  e/ 
(il.  2000.  2001.  2002.  200.'1.  2004.  2005. 
2000,  2007;  Shelden  e/  al.  200H.  2000. 
2010.  2012:  Hohhs  e/  al.  2011).  Those 
(lensiti(;s  wen;  i)re,sent(;d  in  Table  5  of 
the  propo.sed  IHA.  During  the  public 
comment  period,  in  respon.se  to  NMFS’ 
reepmst  to  ajjply  a  correction  factor  to 
the  h(;luga  whah;  a(;rial  surv(;v  data. 
Apache  submitted  updated  density 
ostimates  for  beluga  whales  that  applied 
€i  (.orn;ction  factor  has<;d  on  ])n;\'iously 
puhli,sh(;d  studi(;.s.  I'’or  (;xamph;  in 
Ihihhs  at  al.  (2000).  tin;  corn;ction  for 
whah;s  in  mis.sed  groujis  was  1.015  (CV 
=  for  the  y(;ars  1004-0H  and  1.021 
(CV  =  !'!{,)  for  the;  years  1000  and  20t)0. 

In  all  tin;  suhs(;(|uent  annual  survev 
mports  (2001-2011).  the  authors  .stated 
that  the  corn;ction  factors  for  that 
particular  year  are  within  the  range  for 
19!)0-20t)0.  ■l’hen;fon;.  a  correction 
factor  of  1.021  was  applied  to  all  of  the 
highest  number  of  sightings  for  (;ac]i 
year  and  calculated  the  den.sitie.s/takes 
the  same  as  for  the  i)revious  fUA.  Using 
this  correction  factor,  the  estimated 
maximum  take;  incr(;as(;d  from  11. OH  to 
12.2  (12).  so  th(;re  was  no  diffen;nce 
from  the  previous  uucorr(;cted  a])j)roach 
witli  respect  to  “whole”  animals. 

After  n;ceiving  tin;  new  information 
from  Ajiache,  NMFS  .sent  tin;  updat(;d 
density  estimates  to  beluga  whale 
i;x})erts  at  the  National  Marine  Mammal 
Dihoratory  (NMML)  for  their  r(;vi(;w. 
NMMh  staff  indicat(;d  that  Ajiache 
app(;ar(;d  to  account  for  both  on  and  off 
effort  flight  hours  (instead  of  jn.st  on- 
(;ffort  liours)  and  had  not  includ(;d  I.HIO 
km  of  coastline.  NMMf.  altempt(;d  to 
collect  Ajiaclu;  s  calculations  by 
including  on-effort  .surv(;y  hours  and 
l.HlO  km  of  coastline;,  but  d(;termin(;d 
that  the  resulting  take  calculations  for 
liefuga  whales  wen;  grosslv  inaccurati; 
iind  unr(;liabh;.  NMMI.  staff  directed 
NMFS  to  a  published  habitat  model 
(levelop(;d  for  Cook  Inlet  beluga  whales 
that  j)io\'id(;s  (h;nsitie.s  throughout  the; 


12727 


mh;t  based  on  the  data  from  a(;rial 
surveys  (Coetz  al  al.,  2012).  and  agr(;ed 
to  conduct  au  analysis  that  would  apidv 
the  habitat-bas(;d  model  to  A|)aclu;’s 
S(;i.smic  sur\'(;y  for  tiu;  puiposi;  of 
e.stimating  beluga  whale  densities  and 
takes.  Additional  information  on  the 
habitat-ba.sed  modi;!  and  tin;  r(;sults  of 
NMMl/s  analysis  are  jirovided  b(;low 
Killar  \Vhalas—\n  gen(;ral.  killer 
whal(;s  an;  ran;  in  upp(;r  Cook  Inlet, 
where  transi(;nt  killer  whales  an;  known 
to  feed  on  b(;luga  whales  and  n;sident 
killei  whales  an;  known  to  fi;ed  on 
anadromous  fish  (Sheld(;n  at  al..  20().'l). 
f  he  availability  of  these;  ])n;y  species 
largely  determines  the  likeliest  times  for 
killer  whales  to  be  in  the  area.  Hetw(;en 
lOO.'l  and  2004.  2.'!  sightings  of  killer 
whales  were  rejiorted  in  tlu;  low(;r  Cook 
Inlet  during  aerial  survevs  bv  Rugh  at  al 
(2005).  Surveys  conducted  over  a  span 
of  20  years  by  Shehh;n  at  al.  (200;i) 
reported  11  sightings  in  ujiperCook 
nh;t  betw(;(;n  'f’urnagain  Arm,  Susitna 
Mats,  and  Knik  Arm.  No  killer  whales 
wen;  sj)ott(;d  during  n;cent  surx  evs  bv 
hunk  al  al.  (2005),  ln;land  at  al.  (200.5) 
Brueggeman  at  al.  (2007a.  2007b.  200H). 
or  Fn;v(;l  Ramos  at  al.  (200().  200H). 
Flev(;n  killer  whah;  strandings  have 
b(;(;n  n;porl(;d  in  'f’nrnagain  Arm,  six  in 
May  1001  and  five  in  August  lOOH. 
Th(;r(;fon;.  v(;ry  few  kill(;r  whah;s,  if  any. 
are  expected  to  a])])roach  t)r  be;  in  the 
vicinity  of  tlu;  action  ar(;a. 

llarhor  Porpoisa — Tlu;  most  n;c(;nl 
e.stimated  density  for  harbor  porpoi.ses 
in  (,ook  fidet  is  7.2  j)(;r  1,000  km- 
(Dahlheim  al  al .  2000)  indicating  that 
only  a  .small  number  u.se  Cook  Inlet. 
Ifarbor  porpoi.se  have;  be(;n  n;ported  in 
lower  Cook  Inlet  from  Cape  Douglas  to 
the  We.st  Foreland.  Kachemak  Hav.  and 
off.shon;  (Rugh  at  al.,  2005).  Small 
numbers  of  harbor  porpoises  have;  been 
eonsi.stently  report(;d  in  ujjper  f:ook 
Inlet  b(;tween  April  and  Octob(;r,  except 
for  a  r(;cent  surv(;y  that  r(;c;orded  higher 
than  usual  numbers.  Rrevi;!  Ramos  at  al 
(200H)  reported  1 7  harbor  ])oriK)ises 
from  Sluing  to  fall  2000,  while  other 
studies  r(;])orted  14  in  the  spring  of  2007 
(Hriieggeman  al  al.  2007)  and  12  in  the 
fall  (Bruegg(;man  at  al.  200H).  During  tlu- 
spring  and  fall  of  2007.  120  harbor 
por])oi.s(;s  w(;re  report(;d  b(;tw(;en 
Cranite  Point  and  the  Susitna  Riv(;r: 
U)W(;v(;r.  tlu;  r(;ason  for  tlu;  incr(;as(;  in 
numh(;r.s  of  harbor  jiorpoi.se  in  the  up])er 
l-ook  Inlet  remains  unclear  and  the 
‘lisparity  with  the  result  of  past 
sightings  .suggests  that  it  may  be  an 
iinomaly.  I  lu;  spiki;  in  r(;]K)rted 
■sightings  occurred  in  )uly.  which  was 
followed  by  sightings  of  >0  harhor 
porpoi.ses  in  August.  7H  in  S(;ptemh(;r 
and  50  in  Octoher,  2007.  It  is  imiiortant 
to  note  that  the  number  of  ])orpoises 


counted  more  than  once  was  unknown 
which  suggests  that  the  actual  number.s 
'  are  likely  smaller  than  those  niportiid.  In 
addition,  riiciint  jiassive  acoustic 
re.search  in  Cook  Inlet  hy  the  Alaska 
Department  of  I’ish  and  Came  and  the 
National  Marine  Mammal  I.ahoratorv 
have  indicat(;d  that  harbor  juirpoises 
oi.i.nr  in  the  area  inon;  friiiiiuintly  than 
lirevioiisly  thought,  particularly'in  the 
West  I'oniland  area  in  the. spring 
(NMl'S,  2011):  howev(;r  overall  numbiirs 
are  still  unknown  at  this  time. 

Pinnipeds 

1  wo  species  of  pinnijuals  iiiav  he 
encountered  in  Cook  Inlet:  Uarlior  seal 
and  Steller  sea  lion. 

Harbor  .S’ea/.s— Harbor  seals  inhabit 
the  coastal  and  estuarine  waters  of  Cook 
Inlet.  In  general,  harhor  seals  are  more 
abundant  in  lower  Cuiok  Inlet  than  in 
nppei  (iOok  Inlet,  but  thev  do  occur  in 
the  upiier  inlet  throughout  most  of  the 
year  (Rugh  at  al..  2005).  Harbor  seals  are 
non-migratory:  their  movements  are 
associated  with  tides,  weather,  season, 
food  availahility,  and  reproduction.  The 
niajoi  haulout  sites  for  harhor  seals  are 
located  in  lower  Cook  Inlet  and  their 
pre,s(;nce  in  the  upper  inlet  coincides 
with  seasonal  runs  of  priiy  sjiecies.  For 
(;xample.  harhor  seals  an;  commonlv 
ob,serv(;d  along  the  Susitna  River  and 
otlier  tributaries  along  iijijier  Cook  Inlet 
during  the  enlachon  and  salmon 
migrations  (NMFS.  200;i).  During  aerial 
surveys  of  iijiper  (look  Inh;t  in  2001 , 

2002,  and  200;i.  harbor  s(;als  were 
oliserved  24  to  00  km  sonth-soiithwest 
of  Anchorage  at  the  Chickaloon,  Little 
Susitna.  Susitna,  Ivan.  McArthur,  and 
l|(;luga  Rivers  (Rugh  at  al..  2005).  During 
the  2D  test  program  in  March  2011,  two 
harhor  seals  were  observed  by  vessel- 
based  PSCs.  Cn  March  25.  2011,  one 
harbor  seal  was  ob.served  approximatelv 
400  m  from  the  M/V Miss  Diana.  At  the 
time  of  the  ohserx’ation,  the  vessel  was 
operating  the  positioning  pinger  and 
I  S(3s  instruct(;d  the  ojjerator  to 
implement  a  shut-down.  The  ])inger  was 
shut  down  for  30  minutes  while  PSO 
monitor(;d  tin;  area  and  re-started  tlu; 
device;  when  the  animal  was  not  sighted 
again  during  the  .'10  minute  .site  clearing 
|)rotocol.  No  unusual  h(;haviors  wen; 
re])orted  during  the  time  the  animal  was 
observ(;d.  The  s(;cond  harhor  s(;al  was 
ohserv(;d  on  March  20,  2011,  by  V(;.ssel- 
bas(;d  PSC  onboard  tlu;  M/V 
Hicaincalchanipproxinmlalv  4200  m 
from  the  source;  ve;,sse;l,  whieih  was 
ope;rating  the;  10  in  '  air  gun  at  the;  time;. 

I  he  animal  was  well  euitsiele  eif  the;  100 
(IH  zone;  (;i:io  m  feir  the;  10  in  *  air  gnn) 
tUul  lU)  unusnal  heihavieirs  we;re; 
e)hse;r\'e;el.  Many  harheir  se;als  were; 
eibserveel  eluring  the;  ,'ID  seismie:  surveiy 


coiuhictod  undur  tho  A])ril  2012  IHA, 
tisiKicially  when  survov  opiaations  \vi;ro 
concluclod  close  to  shore.  NMFS  and 
Apache  dc)  not  anticipate  encountering 
large  hanlouts  of  s(!als  in  Area  2  the 
clo.sest  hanlont  site  to  the  action  area  is 
located  on  Kalgin  Island,  which  is 
approximately  22  km  away  irom  the 
McArthur  River — hot  we  do  exi)ect  to 
s(!e  curious  individual  harbor  se<ds, 
esi)ecially  during  large  fish  runs  in  the 
various  rivers  chaining  into  Cook  Inlet. 

S’/fd/er  Son  Lion-Two  separate  stoc.ks 
of  Steller  .sea  lions  are  recognized 
within  11. S.  waters;  An  eastern  U.S. 

.stock,  which  includes  animals  east  ol 
Cai)e  Snc.kling.  Alaska;  and  a  western 
U.S.  stock,  which  includes  animals  west 
of  Cape  Suc:kling  (NMl’S.  2000). 

Individuals  in  Cook  Inlet  are  (;onsidered 
l)art  of  the  western  U.S.  stock,  whic.h  is 
listed  as  endangered  under  the  hSA. 

Steller  sea  lions  ))rimarily  occur  in 
lower,  rather  than  ujjper  Cook  Inlet  and 
are  rarely  sighted  north  of  Nikiski  on  the 
Kenai  Peninsida.  Uanl-outs  and 
rookeries  are  located  near  Cook  Inlet  at 
(',ore  Point.  Rlizahcith  Island.  Perl  Island 
and  Chugach  Island  (NMPS.  2(K)«].  No 
Steller  seal  lion  haul-outs  or  rookeries 
are  loc.ated  in  the  vi(;inity  of  the 
pro^ioscul  seismic,  survey.  I'lntluamou.. 
no  sightings  ol  Steller  sea  lions  weie 
reported  hv  Apache  during  the  2D  test 
program  in  Marc.h  2011.  During  the  :iD 
.seismic,  survey  in  2012.  Steller  sea  lions 
w(!re  observed  on  thnn!  se])arate 
o(;(;asions  (ai)i)roximately  4 
individuals).  Although  Ai)a(;he  has 
rcKjuested  takexs  of  Steller  sea  lions. 
Steller  sea  lions  would  be  rare  in  the 
ac.tion  area  during  .seismic;  survey 
ojierations. 

Ajncche’s  ap])lication  c.ontains 
additional  information  on  the  status, 
distribution,  seasonal  distribution,  and 
ahundan(;e  of  each  of  the  species  under 
NMPS'  jurisdiction  mentioned  in  this 
doc;ument.  Please  reler  to  the 
application  for  that  information  (sen; 
ADDRPSSES).  Additional  information 
(;an  also  he  found  in  the  NMkS  Stock 
Assessment  Reports  (SAR).  The  Alaska 
2011  SAR  is  available  at;  http:// 

cvn'cv.nm/s.iKK/(c.gov/p/7pd/.s'/.snr.s'/ 

nk2()1 1  .pdf. 

Potential  ElTei:ts  ol  the  Spe(;itied 
A(;tivity  cen  Marine  Mammals 

NMPS  c.onsidercHl  the  imtential  ellec;! 
of  sound  from  air  guns,  pingers.  vccsself 
aire.raft.  and  land-hascul  (ixi)losives.  In 
addition.  NMPS  (;onsidered  the  effects 
of  ve.ssel  operations  and  the  potential 
for  shij)  strikes. 


Potontial  Efforts  of  Air  Gun  Sounds  on 
Marino  Mainnuds 

The  effe(;t.s  of  sounds  from  air  gun 
pidscxs  might  inc.lude  one  or  more  ol  the 
following;  Tolm'am;e.  masking  of  natural 
sounds,  behavioral  di.sturhan(;e.  and 
tcmijMirarv  or  j)erman(mt  hccaring 
impairmcmt  or  non-auditory  eliec.ts 
(Ric;hardson  ot  ol..  lOOr,).  As  outlined  in 
pren'ious  NMP’S  docannents.  the  eliec.ts 
of  noise  on  marine  mammals  are  highly 
variable,  often  deiMmding  on  spcH.ies 
and  c.ontextual  fac.tors.  and  can  he 
(;ategoriz(!d  as  lollows  (based  on 
Ric.hardson  ot  al.  1995); 

(1)  Toleranc.e 

Nunucrous  studiccs  havee  shown  that 
indsed  sounds  from  air  guns  are  often 
readily  detec;tahle  in  the  water  at 
distaneexs  of  many  kilometc;rs. 

Numerous  studies  have  also  shown  that 
marine  mammals  at  distan(;es  more  than 
a  few  kilometers  from  operating  survey 
vessels  often  show  no  apparent 
r(^s])ons(^.  That  is  oltim  triui  ccvim  in 
c.ases  when  the  i)nlsed  sounds  must  he 
rcuulilv  audible  to  the  animals  based  on 
measured  received  levels  and  the 
hearing  semsitivity  of  that  mammal 
group.  In  general.  pinniiMuls  and  small 
odotoc.cites  (toothed  whales)  scumi  to  he 
more  tohaant  of  (exposure  to  air  gun 
pulsces  than  halecen  whalces.  Although 
various  toothed  whales,  and  (less 
frcHjuentlv)  pinniieeds  have  hceen  shown 
to  react  hehaviorally  to  air  gun  pulses 
under  some  (;onditions.  at  other  times, 
mammals  of  both  types  have;  shown  no 
overt  rea(;tions.  P’or  examjcle.  the 
available  evidenc.e  also  indic-atces  that 
Cook  Inlet  beluga  whales  are  less 
impa(;ted  hehaviorally  by  anthropogenic, 
sounds  compared  to  marine  mammals 
in  more  pristine  acoustic  environments 
(e.g..  the  Beaufort  Sea)  given  the  Cook 
Inlet  jKipulation's  greater  exjierienc.e 
with  anthro])ogenic  .sounds. 

(2)  Behavioral  Disturhan(;e 

Marine  mammals  may  hehavioially 
react  to  sound  when  exjiosed  to 
anthropogenic  noise.  I  hese  hehavioial 
reac.tions  are  olten  shown  as;  Cihanging 
durations  of  .surta(;ing  and  (lives, 
numher  of  blows  per  surta(;ing.  or 
moving  dire(;tion  and/or  speed, 
reduced/increased  v()(;al  a(;tivities; 
c.hanging/c.essat ion  of  c.ertain  hehavioia 
activities  (such  as  socializing  or 
feeding):  visible  startle  respon.se  or 

s  aggressive  behavior  (suc.h  as  tail/iluke 

i.  slajiping  or  jaw  (;lapping);  avoidanc.e  ol 
areas  where  noise  sourc.es  are  lo(;ate(l: 
and/or  flight  resiionses  (e.g..  pinnipeds 
Hushing  into  water  from  hanlouts  or 
rookeries). 


The  biological  significanc.e  of  uiany  of 
these  behavioral  disturbances  is  dilfic.ult 
to  jiredic.t.  espe(;ially  ii  the  (lete(;ted 
(listurhan(;es  appear  minor.  However, 
the  (;(mse(juen(;e.s  ot  behavioral 
modification  have  the  jiotential  to  he 
hiologictdl V  signilicant  if  the  (.hangc. 
affec.ts  growth,  survival,  or 
reproduc.tion.  Pxamides  of  .signifi(;ant 
behavioral  modifications  in(;lu(le: 

•  Drastic;  change  in  diving/surfac.mg 
patterns  (snc.h  as  those  thought  to  he 
causing  beaked  whale  stranding  due  to 
exposure  to  military  mi(t-fie(luon(.y 
tacti(;al  .sonar): 

•  Habitat  abandonment  due  to  loss  ot 
desirable  acoustic  environment:  and 

•  Cessation  of  feeding  or  social 
interaction. 

The  onset  of  behavioral  disturbance 
from  anthropogenic  noise  depends  on 
both  external  factors  (characteristics  ot 
noise  sources  and  their  paths)  and  the 
receiving  animals  (hearing,  motivation, 
experience,  demography)  and  is  also 
difficult  to  ])re(li(;t  (Southall  ot  nl.. 

2007).  ...  , 

Currently  NMTS  uses  a  received  level 
of  Kit)  (IB  re  1  pBa  to  estimate  the  onset 
threshold  for  marine  mammal 
behavioral  harassment  tor  imimlse 
noises  (such  as  air  gun  pulses).  As 
explained  below.  NMFS  has  determined 
that  use  of  this  threshold  is  appropriate 
for  Apa(;he’.s  IHA  considering  the 
scientific,  literature  pertaining  to  this 
issue  and  the  evidenc.e  specific  to  the 
marine  mammal  species  and 
populations  in  (iiiestion. 

(3)  Masking 

Marine  mammals  use  a(;ousti(;  signals 
for  a  variety  of  purpo.ses.  which  diifer 
among  species,  but  include 
communication  between  individuals, 
navigation,  foraging,  reprodiu.tion.  and 
learning  about  their  environment  (Erbe 
and  Farmer.  2000:  Tyack.  2000). 

Masking,  or  auditory  interference, 
generallv  occurs  when  sounds  in  the 
environment  are  louder  than,  and  ol  a 
similar  fre(]uency  as.  auditory  signals  an 
animal  is  trying  to  receive.  Masking  is 
a  phenomenon  that  affects  animals  that 
are  trying  to  receive  acoustic 
information  about  their  environment. 
in(;hi(ling  sounds  from  other  members 
of  their  species,  predators,  prey,  and 
sounds  that  allow  them  to  orient  in  their 
environment.  Masking  these  a(.ousti(. 

1  signals  can  disturb  the  biological 
functions  of  individual  animals  or 
groups  of  animals  over  long  distances 
and  times,  whic.h  c.onld  potentially  have 
popidat  ion-level  eff(;(:ts. 

Masking  occurs  when  noise  and 
signals  (that  the  animal  utilizes)  overlap 
arboth  sp(u;tral  and  temporal  s(;ales.  For 
the  air  guu  noise  gen(!rat(!d  from  tin; 
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proposed  seismic  surveys,  noise  will 
consist  of  low  frcKiuency  (under  .5()()  Hz) 
j)nl.ses  with  extremely  short  durations 
(less  than  one  second),  bower  lr(U]uem;y 
man-made  noises  are  more  likely  to 
affect  detection  of  communication  calls 
and  otluM'  potimtiallv  im])ortant  natural 
.sounds  such  as  surf  and  pniv  noise. 
'I'here  is  little  concern  regardint* 
masking  near  the  noise  source  due  to 
th(!  brief  duration  ofthe.se  pulscis  and 
relatively  longin'  silence  hiUween  air  gnn 
shots  (a])proximately  12  seconds). 
However,  at  long  distances  (over  tens  of 
kilometers  away),  due  to  imdti])ath 
propagation  and  reverheration,  the 
durations  of  air  gun  pulses  can  he 
“stretched”  to  seconds  with  long  decays 
(Madsen  at  (il.,  2()(Mi).  although  the 
intensity  of  the  noise  is  greatly  reduced. 

This  could  affect  communication 
signals  usiul  hy  low  freijuency 
mv.sticetes  when  they  occur  near  the 
noise  hand  and  thus  reduce  the 
communication  space  of  animals  (e.g.. 
(Hark  e/  (il..  200?))  and  cause  increased 
stress  levels  (e.g.,  Foote  at  (iL.  2004;  Holt 
at  (iL.  200?)):  however,  no  haleen  whales 
are  expected  to  occur  within  tin;  action 
area.  Marine  mammals  an;  thought  to  he 
able  to  comiiensate  for  masking  hv 
adjusting  thinr  acoustic  behavior  hv 
shifting  call  friHinencies.  and/or 
incriiasing  call  volume  and  vocalization 
rates.  For  lixample.  hliii!  whales  are 
found  to  increase  call  rates  when 
expo.sed  to  seismic  survey  noise  in  the 
,St.  Niwrence  Fstnary  (Di  lorio  and 
(dark.  2010).  The  North  Atlantic  right 
whales  [Eubalaami  <>I(ici(iIis)  exjjosed  to 
high  shij)j)ing  noise  increase  call 
freipiency  (Parks  at  al..  2007),  while 
.some  hnmj)hack  whales  res])ond  to  low- 
fre(|uency  active  sonar  playbacks  hy 
increasing  song  length  (Miller  at  al.. 
2000). 

(4)  Hearing  Impairment 

Marine  mammals  exposed  to  high 
intensity  .sound  repeatedly  or  for 
prolonged  periods  can  ex])erience 
hearing  threshold  shift  ('I’.S).  which  is 
the  loss  of  hearing  .sensitivitv  at  certain 
freipiencv  rang(;s  (Ka.stak  at  al.,  1?)?)?); 
.Schlundt  at  al..  2000;  Finneran  at  al.. 
2t)02:  200.5).  TS  can  he  permanimt 
(IH’S).  in  which  ca.se  the  loss  of  hiniring 
sensitivity  is  nnrecoverahle,  or 
temporary  ('ITS),  in  which  case  the 
animal's  hearing  threshold  will  recover 
over  time  (.Southall  at  al.,  2007).  )ust 
like  masking,  marine  mammals  that 
suffer  from  P  I'.S  or  IT.S  could  have 
reduced  fitness  in  survival  and 
re|)rodnction.  either  permanently  or 
tem|)orarily.  For  transient  sounds,  the 
sound  level  necessary  to  cause  TTS  is 
inversely  related  to  tlie  duration  of  the 
sound. 


Researchers  have  studiiul  TTS  in 
certain  captive  odontocetes  and 
pinnipeds  ex])osi!d  to  .strong  sounds 
(reviewed  in  Southall  at  al..  2007). 
However,  there  has  hiiim  no  spiicific 
docnmiMitation  of  TT.S  let  alone 
|)ermanent  hearing  damage,  i.e.. 
|)ermanent  threshold  shift  (P  I’.S).  in  free- 
ranging  marine  mammals  expo.sed  to 
seijiiences  of  air  gnn  pulses  during 
realistic  field  conditions. 

Taiuinmiiv  Thrashold  Shift — TT.S  is 
the  mildest  form  of  hearing  impairment 
that  can  occur  during  lixposure  to  a 
strong  sound  (Kryter.  1?)85).  While 
experiimcing  TT.S,  the  hearing  thriishold 
rises  and  a  sound  must  he  stronger  in 
order  to  he  heard.  At  least  in  terrestrial 
mammals.  T'f.S  can  last  from  minutes  or 
hours  to  (in  cases  of  strong  TT.S)  days. 
For  sound  exposures  at  or  somewhat 
above  the  'IT.S  thre.shold,  hearing 
sensitivity  in  both  terre.strial  and  marine 
mammals  recovers  rapldlv  after 
exposure  to  the  noi.se  ends.  Few  data  on 
sound  levels  and  durations  necessary  to 
elicit  mild  'IT.S  have  hium  obtained  for 
marini!  mammals,  and  none  of  the 
published  data  concern  'I’T.S  elicited  hv 
ex])o.sure  to  multi])le  jinkses  of  sound. 
Availahli!  data  on  T'f.S  in  marine 
mammals  an;  summarized  in  .Southall  at 
al.  (2007). 

'fo  avoid  the  potential  for  injury. 
NMF.S  (1?)?)5.  2000)  concluded  that 
cetaceans  and  |)innl])ed,s  should  not  he 
ex])osed  to  |)ul.sed  underwater  noise  at 
received  levels  exciuuling  180  and  1?)0 
(IH  re  1  pPa  (rms).  respectively.  The  180 
and  1?)0  ilB  (rms)  criteria  are  not 
considered  to  he  the  levels  above  which 
'IT.S  might  occur.  Rather,  they  are  the 
received  levels  above  which,  in  the  view 
of  a  ])anel  of  bioacoustics  specialists 
convimed  by  NMF.S  hidbre  'FfS 
measurements  for  marine  mammals 
started  to  become  available,  one  could 
not  he  certain  that  there  wonld  he  no 
injurious  effects,  auditory  or  otherwi.se. 
to  marine  mammals.  NMF.S  also 
a.ssnmes  that  cetaceans  and  pinnij)(Hl.s 
ex])osed  to  levels  exceeding  100  ilB  ri; 

1  pPa  (rms)  may  experience  Level  B 
harassment. 

For  toothiul  whales,  researchers  have 
derived  T'f.S  information  for 
odontoc(;te.s  from  studiijs  on  tin; 
hottleno.se  doli)hin  and  beluga,  'fhe 
ex])eriment.s  show  that  exposure  to  a 
single  iinjinkse  at  a  receiviul  level  of  207 
kPa  (or  30  psi,  p-|)).  which  is  eipiivalent 
to  228  (IB  re  1  Pa  (l)-p),  resulted  in  a  7 
and  0  (IB  'f'f.S  in  tlu;  beluga  whale  at  0.4 
and  30  kHz.  respectividy.  'fhresholds 
returned  to  within  2  dB  of  the  i)re- 
ex])().sure  level  within  4  minutes  of  the 
(!X])osure  (Finneran  at  al.,  2002).  For  the 
one  harbor  porjjoise  tiisted,  the  rijceived 
level  of  air  gun  sound  that  elicited  onset 


of 'f'fS  was  lower  (Lucke  at  al.,  200?)). 

If  these  results  from  a  single  animal  an; 
repri;.s(;ntativ(;.  it  is  inappro])riate  to 
assume  that  onset  of 'f'f.S  occurs  at 
similar  received  levels  in  all 
odontocetes  (af.  .Southall  at  al..  2007). 
.Souk;  ci’taceans  a])])arentlv  can  incur 
'f'f.S  at  considerahlv  l()W(;r  sound 
(;x])o.sure.s  than  an;  ni;c(;s.sarv  to  i;licit 
'f’f.S  in  the  l)(;luga  or  hottl(;n().s(;  dolphin. 

In  i)inni])i;(l.s,  r(;,si;archers  havi;  not 
mi;asur(;(l  'f'f.S  thr(;sh()l(l.s  associati;(l 
with  (;xp()sur(;  to  brief  pid.ses  (single  or 
nudtiple)  of  und(;rwat(;r  sound.  Initial 
(;vid(;nce  from  more  ])rol()ng(;(l  (non- 
])ul.s(;)  exi)()sur(;s  suggested  that  some 
pinniijeds  (harbor  .s(;al.s  in  particidar) 
incur  'IT.S  at  somewhat  lower  re(:eivi;(l 
levels  than  do  small  o(l()ntoc(;tes 
(;xpo.s(;d  for  similar  durations  (Kastak  at 
al..  1?)?)?).  2005:  K(;tten  at  al..  2001).  The 
'f'f.S  thr(;,shold  for  jmlsi;(l  sounds  has 
h(;en  indiri;ctlv  estimated  as  h(;ing  an 
SEL  of  ap])roximately  171  ilB  re  1  pPa--s 
(.Southall  at  al..  2007)  which  would  hi; 
eijuivalent  to  a  single  pidsi;  with  a 
ri;c(;iv(;d  levi;l  of  approximate!  v  181  to 
180  (IB  n;  1  uPa  (rms),  or  a  series  of 
])id.ses  for  which  the  highest  rms  valn(;s 
an;  a  f(;w  dB  lower.  C()rr(;s])onding 
values  for  (’.alifornia  sea  lions  and 
northern  (;le])hant  s(;al.s  an;  likely  to  hi; 
highi;r  (Kastak  at  al..  2005). 

No  cases  of 'f'f.S  an;  (;xp(;ct(;(l  as  a 
ri;.sidt  of  Apache's  i)ropo.s(;d  activitii;.s 
giv(;n  the  strong  likelihood  that  marine 
mammals  woidd  avoid  tin;  approaching 
air  guns  (or  vessel)  h(;f()r(;  being  (;x])o.si;(l 
to  l(;v(;ls  high  enough  for  there  to  he  any 
possibility  of 'fTS,  and  the  mitigation 
measuri;.s  propo.sed  to  hi;  imi)lemi;nt(;d 
(hiring  thi;  .surv(;v  descrih(;d  later  in  this 
document. 

Panuanant  Thrashold  Shift — When 
IT.S  occurs,  there  is  physical  damage  to 
tlu;  sound  receptors  in  the  ear.  In  .s(;v(;r(; 
casiis.  there  can  he  total  or  partial 
deafness,  whereas  in  other  cases,  the 
animal  has  an  impaired  ability  to  hear 
sounds  in  .s])i;cific  fri;(iuency  ranges 
(Kryter,  1?)85).  'fhere  is  no  s|)ecific 
evidence  that  (;x])o.sure  to  juilses  of  air 
gun  sound  can  cause  P'f.S  in  any  marine 
mammal,  even  with  large  arravs  of  air 
guns.  How(;v(;r,  given  the  possihilitv 
that  mammals  close  to  an  air  gun  array 
might  incur  at  l(;ast  mild  'f'f.S,  there  has 
h(;(;n  further  sj)i;cuiation  about  tlu; 
])ossihility  that  some  individuals 
occurring  very  close  to  air  guns  might 
incur  P'f.S  (e.g.,  Richardson  at  (d.,  1?)?)5: 
(;(;(lamke  at  al..  2008).  .Single  or 
occasional  occurrences  of  mild  'f’f.S  are 
not  indicative  of  ]K;rmani;nt  auditorv 
damage,  but  repeated  or  (in  some  cases) 
single  exiiosures  to  a  levi;!  well  above 
that  causing 'fTS  on.set  might  elicit  ITS. 

Relation.shi])s  hetw(;(;n  'f'f.S  and  P’f.S 
thresholds  have  not  been  studied  in 
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inarino  mammals,  hut  am  assunuul  to  he; 
similar  to  those  in  humans  and  other 
terrestrial  mammals  (Southall  e/  n/.. 
2()()7).  P'l'S  might  ocenr  at  a  received 
sound  level  at  least  s(iveral  (IBs  above 
that  inducing  mild  Tl’S  it  the  animal 
\v(!re  exposed  to  strong  sound  pnls(!s 
with  rapid  rise  times.  Ba.sed  on  data 
Irom  terrestrial  mammals,  a 
precautionary  a.ssumption  is  that  the 
B'l’S  thiHishold  for  impulse  sounds  (such 
as  air  gnu  pulses  as  received  close  to  the 
source)  is  at  least  B  dB  higher  than  the 
TTS  threshold  on  a  j)eak-pressnre  basis, 
and  probably  giHsater  than  (i  dB  (Southall 
(-/  (//..  2007).' 

Chven  the  higher  level  of  sound 
necessarv  to  cause  B  I’S  as  compared 
with  TTS.  it  is  considerably  Uiss  likely 
that  B'rS  would  occur  during  the 
proposed  seismic  snrv(;y  in  (look  Inlet. 
C(!taceans  generally  avoid  the 
imm(idiat(!  anui  around  op(irating 
s(nsmic  vcissels.  as  do  souk;  otlnn 
mariiK!  mammals.  Soimi  pinni])(id.s 
.show  avoidance  reactions  to  air  gnus, 
hut  their  avoidance  reactions  are 
g(merallv  not  as  strong  or  consistent  as 
tliose  of  cetaccxms.  and  occasionally 
th(!V  s(;em  to  he  attracted  to  oiHuating 
s(!ismic  v(iss(ds  (NMl’S.  201  It). 

(5)  Non-auditory  Physical  Kflects 


Non-anditory  ])hysical  effects  might 
occur  in  marine  mammals  (ixpo.sed  to 
strong  undcM'water  pulsed  sound. 

Possible  tvpr^s  of  non-auditory 
jihysiological  effects  or  injuries  that 
theoretically  might  occur  in  mammals 
clo.se  to  a  .strong  sound  source  include 
stress,  neurological  ellects.  bubble 
formation,  and  other  tyj)(5S  ol  oigan  oi 
tissue  damage.  Some  marine  mammal 
sp(^cies  (i.e..  h(iak(;d  whales)  may  he 
especially  susceptible  to  injury  and/or 
stranding  when  expo.sed  to  strong 
pulsed  sounds.  However,  there  is  no 
(kifinitive  (ividence  that  any  of  these 
effects  occur  even  for  marine  mammals 
in  close  jiroximitv  to  large  arrays  of  air 
gnus,  and  beaked' whales  do  not  occur 
in  the  proposed  jnoject  area.  In 
addition,  marine  mammals  that  show 
hiihavioral  avoidance  of  seismic  ve.ssels. 
including  most  baleen  whales,  some 
odontocet(;.s  (including  belugas),  and 
som(5  ])inniptHls.  arc;  tisj)(K'.ially  unlikcMy 
to  incur  non-auditory  imjjairment  or 
other  phvsical  effect's.  The  distances  to 
the  180  and  100  dB  thresholds  for  the 
air  gnu  arrays  proi)os(!d  to  he  used  by 
Aj)ache  are  provided  in  Table  1. 

Therefore,  it  is  unlikely  that  such 
(iffects  would  occur  during  Apache's 
])roposed  surveys  given  the  hri(d 
duration  of  ex])osnre  and  the  planned 
monitoring  and  mitigation  measures 
described  later  in  this  document. 


(0)  Stranding  and  Mortality  pr' 

Marim;  mammals  close  to  underwatei  ^ 

detonations  of  high  exjjlo.sive  can  he 
killed  or  .scweindy  injuind.  and  the 
auditory  organs  are  (ispecially 
.su.scei)tihle  to  injury  (Kcitten  e/  (//..  lOtt.l: 
Ketten.  lOttfi).  Air  gun  pulses  are  less 

emagcitic  and  their  iieakamplitiuhis 

have  slower  rise  times.  To  date,  tlune  is 
no  evidence  that  .s(!rious  injury,  (hxith. 
or  stranding  by  marine  mammals  can 
occur  from  exposure  to  air  gun  pulses, 
even  in  the  case  of  large  air  gun  arrays.  / 
However,  in  nnmerous  past  IHA  V 

notices  for  seismic  surviws,  commenters 
liax  e  referenced  two  stranding  events 
allegedlv  associated  with  seisinic  ii 

activiti(5S.  om;  oil  Baja  C.alifornia  and  a 
second  off  Brazil.  NMFS  has  addres.sed  , 
this  concern  s((V(iral  tim((s.  iiK.lnding  in  | 
the  Federal  Register  notice  announcing  , 
the  IHA  for  Ajiache’s  fir.st  seismic  j 

survey  in  2012.  and.  without  new  I 

information,  clocks  not  Indieve  that  this  j 
issue  warrants  further  discussion.  For  . 
information  relevant  to  .strandings  ol  < 

marine  mammals,  readers  are 
encouraged  to  review  NMFS’  r(i.s])(m.se 
to  comnumts  on  this  mattcjr  lound  in  09 
FR  74905  (DeccMulwr  14.  2004).  71  I'R 
48112  ()ulv  81. 2000).  71  FR  50027 
(August  24.  2000).  71  FR  49418  (August 
28.  2000).  and  77  h’R  27720  (May  11. 

2012). 

11  should  he  noted  that  strandings 
related  to  .sound  exposure  have  not  been 
recorded  for  marine  mammal  species  in 
Cook  Inlet.  Beluga  whale  strandings  in 
Cook  Inlet  are  not  uncommon;  however, 
these  events  often  coincide  with 
extreme  tidal  fluctuations  (“sjiring 
tides”)  or  killer  whale  sightings 
(Shelden  ct  (iL,  2008).  For  example,  in 
August  2012.  a  group  of  Cook  Inlet 
beluga  whales  .stranded  in  the  mud  flats 
of  Turnagaiii  Arm  during  low  tide  and 
were  able  to  swim  free  with  the  Hood 
tide.  No  .strandings  or  marine  mammals 
’  in  distress  were  observed  during  the  2D 
test  .survev  conducted  by  Apache  in 
March  2011  and  none  were  reported  by 
Cook  Inlet  inhabitants.  Furthermore,  no 
.strandings  were  reported  during  .seismic 
Is-  survey  ojierations  conducted  under  the 
Ajiril  2012  IHA.  As  a  result.  NMFS  does 
not  expect  anv  marine  mammals  will 
ly  incur  serious  injury  or  mortality  in  (,ook 
Inlet  or  .strand  as  a  result  of  the 
[*  jU'opo.sed  seismic  survey. 


proposed  IHA  (77  FR  78484.  December 
10.  2012).  In  general,  the  iiotential 
effects  of  this  ecpiipment  on  marine 
mammals  are  similar  to  tho.se  Irom  the 
air  guns,  except  the  magnitude  oi  the 
impacts  is  exjiected  to  he  much  less  due 
to  the  lower  intensity  of  the  source  (i.e.. 
an  animal  would  ikukI  to  h(!  within  2.> 
m  of  the  boat  to  he  exjjosed  to  recihvtnl 
levels  of  sound  above  100  dB.  which  is 
unlikely  to  occur  without  triggering 
mitigation). 


PoUmtial  Effocts  Erom  Pin^(^rs  on 
Marino  Mannnals 


Active  acoustic  sourcixs  other  than  thr 
air  guns  have  been  jnoposed  lor 
Ajiache’s  2018  seismic  survew  in  Cook 
Inlet.  The  si)ecification.s  for  the  pingers 
(source  levels  and  fretpiency  ranges) 
were  provided  in  the  notice  of  the 


Potontial  Effocts  From  ' fe.s.se/.s  and 
Vassal  Noisa  on  Marina  Mannnals 
Vessel  activitv  and  noise  associated 
with  v(!ssel  activity  will  temi)()rarily 
increas(!  in  tlu!  action  an?a  during 
Ajjache’s  seismic  survey  as  a  residt  ol 
the  operation  of  eight  ve.ssels.  To 
minimize  the  ellects  ol  vessels  and 
noise  associated  with  vessel  activity. 
Apache  will  follow  NMFS'  Marine 
Mammal  Viewing  Guidelines  and 
Riigulations  and  will  alt(^r  luiading  oi 
sptHul  if  a  marine  mammal  gets  too  close 
to  a  ve.ssel.  In  addition,  vessels  will  he 
oi)erating  at  slow  sjieed  (2-4  knots) 
when  conducting  .surv(;ys  and  in  a 
purposed nl  manner  to  and  from  woik 
sites  in  as  dir(!ct  a  route  as  possihhi. 

Marine  mammal  monitoring  observers 
and  jjas.sive  acoustic  devices  will  alert 
vessel  captains  as  aniimds  are  dettu:t(ul 
to  ensure  safe  and  idfective  measurcis  an; 
applied  to  avoid  coming  into  direct 
contact  with  marine  mammals. 

Therefore.  NMFS  neither  anticipateis  nor 
authorizes  takes  of  marine  mammals 
from  ship  strikes. 

()dontoc(d(xs.  such  as  beluga  whahis. 
killer  whales,  and  harbor  porpoi.ses. 
often  show  tolerance  to  vessel  activity; 
however,  they  may  react  at  long 
distances  if  thew  are  confined  by  ice. 
shallow  wat(!r.  or  W(;re  jireviously 
harassed  by  vessels  (Richardson.  1995). 
Beluga  whale  rcisponse  to  vessel  noise 
varies  greatlv  from  tolerance  to  extreme 
sensitivity  dejHmding  on  the  activity  ol 
the  whale  and  pren  ious  (ixperience  with 
ve.ssels  (Richardson.  1995).  Reactions  to 
I  vessels  (Uipends  on  whale  activities  and 
(■  experience,  habitat,  boat  tyjK!.  and  boat 
behavior  (Richardson.  1995)  and  may 
s  include  Ixdiavioral  r(!Si)ons(!S.  such  as 
altered  headings  or  avoidance  (Blane 
,k  and  laakson.  1 994;  Erhe  and  Farmer. 
2000);  fast  swimming;  chang(!.s  in 
vocalizations  (Lesage  at  al..  1999; 
Scheifele  at  al..  2005);  and  changes  in 
dive,  surfacing,  and  respiration  ))atterns. 

Then;  are  few  data  jnihlisluKl  on 

le  pinnii)ed  responses  to  vessel  activity. 

and  most  of  the  information  is  anecdotal 
(Richardson.  1995).  Generally.  s(ia  lions 
s  in  water  show  tolerance  to  close  and 
frcHpiently  ajjproaching  v(!ss(!ls  and 
sometimes  show  interest  in  iishing 
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vessels.  Tliev  are  less  loleranl  when 
hauled  out  on  laud:  however,  they 
randv  nuict  unless  the  ves.sd  approaches 
within  l()()-2()()  in  (33t)-()t)()  It;  reviewed 
in  Richard.sou.  1‘)‘).5). 

The  addition  of  eight  vessels  and 
noise  due  to  vessel  operations 
as.sociated  with  the  seismic  survey 
would  not  1)(!  outside  the  present 
experience  of  marine  mammals  in  ('.ook 
Inlet,  although  levels  may  incnxise 
locally.  (liven  the  lai"ge  nnmher  of 
vessels  in  (look  hdet  and  the  apparent 
habituation  to  vessels  by  (k)ok  Inlet 
Ixdnga  whales  and  the  other  marine 
mammals  that  mav  occur  in  the  area, 
vessel  activity  aiul  noi.se  is  not  expected 
to  have  effects  that  could  cause 
significant  or  long-term  consecjuences 
for  individual  marine  mammals  or  their 
po])ulations. 

Potfuitial  Effects  From  Aircraft  \’oisc  on 
Marine  Mammals 

Apache  plans  to  utilizi;  the  crew 
hidicopter  or  small  fixed-wing  aircraft  to 
conduct  aerial  survevs  in  order  to 
identify  locations  or  congregations  of 
iHdiiga  whales  and  other  marine 
mammals  jirior  to  tlu;  commenciMiumt  of 
operations.  The  aircraft  should  lx;  used 
every  day.  hut  must  he  used  for  surveys 
near  riviM'  mouths.  In  addition,  weather 
and  safety  piirmitting.  dailv  aerial 
surveys  must  lx*  conducted  when  there 
are  any  sinsmic-related  activities 
(including  hut  not  limited  to  mule 
laving/retrieval  or  air  gun  ojierations) 
(x:curriug  north  or  exist  of  a  lim;  from 
Tvonek  across  to  the  (xistern  siele  of 
Number  3  Bay  of  the  (lajitain  (look  State 
Recreation  Area,  (look  Inhit  (rougldv  the 
.southern-most  point  of  (lorj)s  defined 
R(!gion  9).  Surveiys  are  to  lx;  flown  evem 
if  the  air  guns  are  not  being  fired.  Aerial 
surveys  will  lly  at  an  altitude  of  30.5  m 
(1.000  ft)  when  practicable  and  weather 
conditions  permit.  In  the  event  of  a 
marine  mammal  sighting,  aircraft  will 
try  to  maintain  a  radial  distance  of  457 
m  (1.500  ft)  from  the  marine  mammal(.s). 
Aircraft  will  avoid  approaching  marine 
mammals  from  head-on.  living  over  or 
passing  the  shadow  of  the  aircraft  over 
the  marine  mammals. 

.Studies  on  the  reactions  of  cetaceans 
to  aircraft  show  little  negative  respon.se 
(Richardson  et  al..  10515).  In  geiuiral. 
reactions  range  from  sudden  dives  and 
turns  and  are  typically  found  to 
decrease  if  the  animals  an;  emgaged  in 
feeding  or  s(x:ial  behavior.  Whales  with 
calves  or  in  confined  waters  may  show 
more  of  a  re.s]X)nse.  (lenerallv  there  has 
Ixxm  little  or  no  evidence  of  marine 
mammals  responding  to  aircraft 
overflights  when  altitudes  are  at  or 
above  1.000  ft.  hascxl  on  three  decades 
of  Hying  experience  in  the  Arctic 


(NMlvS.  un])ul)lish(!d  data).  Based  on 
long-term  studies  that  have  Ixnm 
conducted  on  Ixduga  whales  in  (xxik 
Inlet  since  15)5)3,  NMF.S  expect  that 
there  will  he  no  effects  of  this  at;tivity 
on  Ixduga  whahis  or  other  cetaceans.  No 
change  in  beluga  swim  directions  or 
other  noticeable  reactions  have  Ixxm 
oh.servixl  during  the  (look  InhO  aerial 
surveys  down  from  000  to  800  ft.  (e.g., 
Rugh  et  al..  2000).  By  a])])lying  tlx; 
operational  reciuirements  di.scus.sed 
above,  sound  levids  underwater  are  not 
expected  to  reac;h  NMFS’  harassment 
thresholds. 

3'he  majority  of  observations  of 
pinnijieds  reacting  to  aircraft  noise  are 
a.ssociated  with  ainmals  hauled  out  on 
land  or  ice.  There  are  very  little  data 
de.scrihing  tin;  reactions  of  pinni]xxl.s  in 
water  to  aircraft  (Richard.sou  et  al., 

15)5)5).  In  the  pre.sence  of  aircraft, 
jiinnijieds  hauled  out  for  jmpjiing  or 
molting  general Iv  lxx;ame  alert  and  then 
rushed  or  slipjied  (when  on  ice)  into  the 
water.  .Stampedes  often  result  from  this 
resjxm.se  and  mav  increa.se  pup 
mortality  due  to  crushing  or  an  increase 
rate  of  ]m|)  ahandonment.  The  greate.st 
reactions  from  hauhxl  out  j)inni])ed.s 
were  ohsmvixl  when  low  living  aircrafts 
passixl  directly  above  the  animal(.s) 
(Richardson  et  al.,  15)5)5).  Although 
noise  a.ssociatcxi  with  aircraft  activity 
could  cause  hauhxl  out  pinni|)ed.s  to 
rush  into  the  water,  theix;  an;  no  known 
haul  out  sitiis  in  the  vicinity  of  the 
survey  site. 

Tluinddre.  the  oiieration  of  aircraft 
during  the  seismic  survey  is  not 
expectixl  to  have  eff(x:ts  that  could 
cau.se  significant  or  long-term 
con.secjuences  for  individual  marine 
mammals  or  their  jiopulations.  1'o 
minimi/.e  the  noise  generatixl  by 
aircraft,  Apache  will  follow  NMF.S’ 
Marine  Mammal  Viewing  (hiidelines 
and  Regulations  found  at  http:// 

WWW’. alaskafisheries.noaa.gov/ 
protectedresonrees/ mmv  /gnide.htm . 

Land-Based  E.xplosives 

The  onshore  component  of  the 
.seismic  survey  involves  the 
inuhirground  detonation  of  exjilo.sivc; 
devices  to  acciuire  seismic  data  on  land. 
Because  underwater  sound  leviils 
ass(x:iat(xl  with  the  land-hascxl 
exjilosives  were  previously  unknown,  in 
.Sejitemher  201 1 .  Apache  conductixl  a 
.S.SV  study,  which  found  that  marine 
mammals  would  not  he  exposixl  to 
underwater  sound  levels  that  exccxxl  the 
NMIcS  injury  or  harassment  thnxsholds. 

Anticipated  ElTects  on  Marine  Mammal 
Habitat 

NMF.S  incliuhxl  a  detaihxl  di.scussion 
of  the  ])otential  effects  of  this  action  on 


marine  mammal  habitat,  including 
phvsiological  and  behavioral  eff(x:t.s  on 
marine  fish  and  invertebrates,  in  the 
notice;  of  the  jiroposed  IHA  (77  I’R 
73434.  Decemlx;r  10.  2012).  While 
NMf’S  anticipat(;s  that  the  .spee:ified 
activity  may  result  in  marine  mammals 
avoiding  certain  areas  due  to  tenijiorary 
(;n.sonification.  this  imjxict  to  habitat  is 
temjiorary  and  site-s]x;cific.  The  main 
imjiact  a.s.s(x:iated  with  the  activity 
wtndd  lx;  tem]X)rarilv  eh;vated  noise; 
leve;ls  anel  the;  ii.sseieiiiiteel  eliree:t  effee;ts 
exi  marine;  mammals. 

Mitigation 

In  eireler  te)  i.ssue  an  ine;ielental  take; 
iiuthex'i/.ation  nnele;r  .see:tie)n  101(a)(5)(D) 
e)f  the  MMPA.  NMF.S  must  set  Ibrth  the 
]x;rmis.sihle  me;the)el.s  e)f  taking  pursuant 
te)  such  ae:tivity.  anel  e)the;r  means  e)f 
e;ffecting  the  least  ])rae:tie:ahle  aelverse; 
im])ae;t  een  sue;!)  spex:ies  e)r  .ste)e:k  anel  its 
habitat.  ])aving  partie:ular  atte;ntie)n  te) 
re)e)ke;ries.  mating  gre)unels,  ;md  iire;as  eif 
similar  significance,  anel  e)n  the; 
availability  of  siie:h  .spee;ie;,s  e)r  .ste)e:k  lor 
taking  fe)r  e:e;rtain  .sul).siste;ne;e  u.se;.s. 

Te)  reelue:e;  the;  pe)tenticd  tor 
eli.stini)ane:e;  fre)m  ae;e)u.stie;  stimuli 
asse)e:iiite;el  with  the;  ae:tivitie;s.  Apae:he; 
anel/e)r  its  elesigne;e;s  will  imple;ment  the 
fe)lle)wing  mitig:itie)n  me;asure;.s  for 
miirine  memnnids: 

(1)  Operation  of  Miiigaiion  Air  (inn  at 
\'ight 

A]);ie:he;  pre)])e).ses  te)  e:e)nelue:t  l)e)th 
ekiytime;  anel  nighttime;  e)j)e;r;itie)ns. 
Nighttime;  e)])e;ratie)n.s  we)ulel  e)nly  he 
initiiiteel  if  a  mitigatie)n  air  gun 
(typie:ally  the  10  in-*)  has  been 
e;e)ntinue)usly  e)peratie)nal  fre)m  the  time 
th:it  PSd  monitoring  has  e:e;a,se;el  for  the 
ekiy.  'Fhe  mitigatie)n  air  gun  wonlel 
operate  e)n  a  longer  eluty  cycle  than  the 
full  air  gun  arrays,  firing  e\'ery  30-^5 
se;e:e)nels.  .Seisnde;  ae:tivity  wonlel  not 
ramp  up  fre)m  an  extenelexi  shut-elown 
(i.e.,  when  the  air  gun  has  he;en  elown 
with  ne)  activity  for  at  le:ast  10  minutes) 
eluring  nighttime  e)])er<ilie)n.s  anel  survey 
ae;tivitie;s  we)ulel  lx;  suspeneleel  until  the 
fe)lle)wing  elay  hexxmse  ele;elie:ateel  PSOs 
we)nlel  not  he;  e)n  eluty.  At  night,  the 
ves.sel  e:iij)tain  anel  cre;w  we)ulel  maintain 
le)e)ke)ut  fe)r  marine  mammals  anel  we)ulel 
e)rele;r  the;  iur  gun(s)  te)  he;  shut  ele)wn  if 
marine  mamniids  are;  e)h.serve:el  in  e)r 
ahenit  tei  enter  the  estahlisheel  safe;ty 
icielii.  Afte;r  a  shut  ele)wn  eluring  night 
e)peratie)ns.  seismie:  survev  activities 
will  he;  sus])e;neleel  until  the  fe)lle)wing 
elav  when  the  full  safetv  ze)ne;  is  visible;. 

(2)  Safety  and  Disturbance  Zones 

NMF.S  mitigation  or  shutelown  “.safety 
raelii”  fe)r  limiting  marine  mammal 
e;xpe)sure;  te)  imj)ulse  se)ure:es  typically 
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(;orros])()nd  to  the  distances  within 
which  receiv(!(l  sound  levels  an;  >180 
(115, „is  re  1  |.d^i  for  cetaceans  and  >1‘)0 
(115,1,,.,  r(!  1  |.iFa  for  pinnijxuls.  These 
.saf(;ty  criteria  are  ha.sed  on  an 
assumption  that  SPLs  rec(;ive(l  at  levels 
lower  than  tluise  will  not  injure  the.se 
animals  or  im])air  their  hearing  abilities 
Disturhance  or  Ixdiavioral  (d'fects  to 
mariiKi  mammals  from  umha  water 
sound  may  occur  from  exposure  to 
.sound  at  lower  SFbs,  at  distances 


Table  1— Distances  to  Sound  Thresholds  for  Monitoring  and  Mitigation 


Source 

190  fIB 

180  dB 

160  dB 

Pinger  . 

1  m 

3  m 

25  m 

10  cui  air  gun  . 

10  m 

33  m 

440  cui  air  gun  . 

NA 

NA 

NA 

2,400  cui  air  gun  (nearshore) . 

380  m 

2,400  cui  air  gun  (offshore)  . 

910  m 

greater  than  the  safcty  radii  (Richardson 
et  (iL,  l‘)‘)5).  Th(!  disturhance  zone  is 
defined  as  the  area  1x8 ween  the  180/15)0 
(115  threshold  and  tlu;  100  (115  thnishold 
where  NMFS  has  determined  that 
harassment  in  the  form  of  behavioral 
disturbance  may  occur. 

The  ])r()])o,s(xl  survey  would  us(;  air 
guu  sources  (:()mpos(xj  of  two  2400  in  ' 
air  guns,  a  singh;  440  in  '  air  gun.  and 
a  single  10  in  ’  air  gun.  S<d(!ty  and 
disturhance  radii  for  the  sound  levels 


produced  by  the  planmxl  air  gun 
configurations  and  pinger  were 
(istimated  for  the  2012  111  A  issued  for 
Area  1:  howcwer,  distanc(;.s  to  the  15)0, 
180,  and  100  (115  thixjsholds  were 
measured  in  late  April  2012  (.see  Table 
1)  and  would  he  us(xl  for  mitigation 
purpo.ses  during  tin;  seismic  siirvev 
activities  until  the  results  from  the  2013 
S.SY  study  are  available. 


In  addition  to  the  marine  mammal 
monitcx'ing  radii  de.scrihed  above, 
pursuant  to  Alaska  Dejjartment  of  Fi.sh 
and  Came  restrictions,  there;  would  he  a 
1.0  km  s(;thack  of  sound  .source  j)oint.s 
lixxn  the  mouths  of  any  anadromous 
str(;ams. 

A])ach(;  also  ])lan.s  to  use  dedicated 
v(;,ss(;ls  to  dejeloy  and  r(!tri(;v(;  the  nodal 
recording  sy.stem.  Sounds  ])r(xhi(;ed  by 
tho.s(;  ves.s(;ls  aix;  not  expected  to  exceed 
180  (113  (rms).  Ther(!fore,  mitigation 
r(;lat(!d  to  acoustic  impacts  from  these 
activities  is  not  nxjuired. 

f.Vj  Sj)(^(;(i  and  (Joiirsv  Altarations 

If  a  marine  mammal  is  detected 
(xitside  tlx;  api)licahle  safety  radius  and, 
based  on  its  position  and  the  relative 
motion,  is  likelv  to  enter  the  safetv 
radius.  chang(;s  of  the  vessel's  speed 
and/or  direct  course  will  he  considered 
if  this  d(x;.s  not  compromi.se  ojx;rational 
safety.  For  marine  seismic  surveys  using 
large  arrays,  course  alterations  are  mjt 
typically  possible.  However,  for  the 
.smaller  air  gun  arrays  jdanned  during 
the  ])r()pos(!d  site  surveys,  such  chang(;s 
may  he  possible.  After  any  such  sp{;ed 
and/or  course  alteration  is  h(;gun,  the 
marine  mammal  activities  and 
movements  relative  to  the  survev  vessel 
will  he  clo.s(;ly  m()nilor(;(l  to  ensure  that 
the  marine  mammal  does  not  ap])roach 
within  the  safety  radius.  If  the  mammal 
a])])ears  likely  to  enter  the  safety  radius, 
further  mitigative  actions  will  he  taken, 
including  a  power  down  or  shut  down 
of  the  air  gun(.s). 

(4)  Pow'iu'-Downs 

A  power-down  for  mitigation 
purpo.ses  is  the  immediate  reduction  in 
the  numher  of  operating  air  guns  such 
that  the  radii  of  the  1!)0  dB  rms  and  180 


(115  rms  zones  are  (l(x:r(;as(;d  to  the  ext(;nt 
that  an  observed  marine  mammal(s)  are 
not  in  the  applicahh;  safety  zone  of  the 
fidl  array.  During  a  pow(;r-d()wn.  one 
■‘mitigation”  air  gun,  typicallv  the  10 
in continues  firing.  ()])eration  of  the  10 
in  ’  air  gun  decreases  the  safety  radii  to 
10  m,  33  m,  and  330  m  for  the  15)0  dB, 
180  (115,  and  100  (115,  r(;.sj)ectivelv.  The 
continued  operation  of  om;  air  gun  is 
iut(;n(led  to  (a)  al(;rt  marine  mammals  to 
the  ])r(;sence  of  the  .surv(;v  ves.sel  in  tlx; 
ar(;a,  aixl  (h)  retain  the  ojjtion  of 
initiating  a  ramp  up  to  full  o|)eration,s 
un(l(;r  ])(X)r  visilhlity  conditions. 

The  array  will  h(;  immediat(;ly 
powered  down  whenever  a  marine 
mamnxd  is  sighted  a])])r()aching  clo.se  to 
or  within  the  applicable  safety  zone  of 
the  fidl  array,  hut  is  outside;  the 
a])plicable  safetv  zone  of  the  single 
mitigation  air  gun.  Likewi.se,  if  a 
mammal  is  already  within  the  .safety 
zone  wlx;n  first  d(;tect(;d,  the  air  guns 
will  be  jxewered  down  immediately.  If 
a  marine  mammal  is  sighted  within  or 
about  to  (inter  the  ap])licable  safety  zone 
of  the  single;  mitigation  air  gun.  it  tex) 
will  he  shut  down  (see  following 
.s(;cti()n). 

Following  a  ])()W(;r-(l()wn,  op(;ration  of 
the  fidl  air  gnu  array  would  not  resume 
until  the  marine  mammal  has  cleiared 
the  saf(;ty  zone.  The  animal  would  lx; 
(:()n.si(I(;red  to  have  cl(;ar(i(I  the  .saf(;ty 
zoix;  if  it: 

•  Is  visually  observed  to  have;  left  the 
safety  zone  of  tlx;  full  arrav.  or 

•  Has  not  b(;en  seen  within  the  zone 
for  1.5  min  in  the;  ca.se  of  ])innip(;(l.s  or 
small  o(l()nt(x;e;te.s,  or 

•  Has  not  he;en  seen  within  the  zone 
for  30  min  in  the;  case  of  large 
odontocetes. 


{5}  Shid-Downs 

The  ojierating  air  gun(s)  will  be;  shut 
down  conijiletely  if  a  marine;  mammal 
a])])roache;.s  ex’  enters  the  safety  radius 
and  a  power-down  is  not  practical  or 
adexpiate;  to  r(;eln(:e  (;xpo.sur(;  to  l(;.s.s  than 
15)0  or  180  (115  rms.  as  appropriate.  In 
most  ca.ses.  this  means  the  mitigation  air 
gun  will  he  shut  down  completely  if  a 
marine  mammal  a|)j)r(xich(;s  or  (;nt(;rs 
the  estimated  safety  radius  around  the 
single;  10  in  '  air  gun  while  it  is 
()p(;raling  during  a  |)()we;r  down.  Air  gun 
activity  will  not  rexsunx;  until  the  marine 
mammal  has  cl(;ar(;(l  the  safetv  radius. 

T  he  animal  would  he  considered  to 
have;  cleared  the  safe;tv  radius  as 
described  above  under  ])ower  down 
prex:eelures. 

(aj  R(nnj)-Ups 

A  rami)-up  of  an  air  gun  array 
])rovi(les  a  gradual  increase  in  .sound 
levels,  and  involves  a  step-wise  increase 
in  the  mnnlx;r  and  total  volume  of  air 
guns  firing  until  the  full  volume  is 
achieved.  The  leurpose  of  a  ramp-up  (or 
“soft  start”)  is  to  "warn”  cetaceans  and 
jiinnipeds  in  the  vicinity  of  the  air  guns 
and  to  provide  the  time  for  them  to 
leave  the  area  and  thus  avoid  any 
potential  injnrv  or  impairment  of  their 
lx;aring  abilities. 

During  the  pr()po.se;(l  se;ismic  surveiy. 
the  .seismic  operator  will  ramp  uj)  the 
air  gem  array  slowly.  NMF.S  re;eiuir(;.s  the 
rate  of  ram|)-np  to  lx;  no  more  than  (>  elB 
]x;r  5-minute;  ]x;ri()d.  Ramp-up  is  n.sed  at 
the  start  of  air  gun  ope;rati(m.s,  after  a 
pow(;r-  ex'  shut-down,  and  after  any 
|x;ri()(l  of  gre;ate;r  than  10  minute;.s  in 
duration  without  air  gun  operations 
(i.e;..  extended  shutdown). 

A  full  ram])-up  after  a  shut  down  will 
not  begin  until  there  has  heein  a 
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ininiinum  of  30  minutes  of  ol)servati()n 
of  the  safety  zone  by  FSOs  to  assure  that 
no  marine  mammals  are  prescmt.  The 
entire  safety  zone  must  l)e  visible  (hiring 
the  3{)-minnte  lead-in  to  a  full  ramp  uj). 

If  the  entire  safety  zone  is  not  visible, 
then  ramp-np  from  a  cold  start  cannot 
Ixigin.  If  a  marine  mammal(s)  is  sighted 
within  the  safety  zone  during  the  30- 
miniite  watch  jirior  to  rami)-up,  ramp- 
np  will  be  delayed  until  the  marine 
mammal(s)  is  sighted  outside  of  the 
safety  zone  or  the  animal(s)  is  not 
sighted  for  at  least  15-30  minutes:  15 
minutes  for  small  odontocetes  and 
pinni|)eds  (e.g.  harbor  porpoises,  harbor 
seals,  and  Steller  scui  lions)  or  30 
minutes  for  large  odontocetes  (e.g.. 
killer  whales  and  beluga  whakis). 

(7)  Shut-downs  for  A‘>>>rHg(il ions  of 
W'hulos.  Iknbov  Porpoises,  und  Beluga 
Cow-Ciulf  Pairs 

The  following  additional  protective 
measures  beluga  whale  cow-calf  jjairs 
and  aggr(!gations  of  whales  and  harbor 
porpoisiis  are  nuiuired.  Sp(!ciflcallv.  a 
100-dH  vessel  monitoring  zone  would 
be  established  and  monitonul  in  Cook 
Inlet  during  all  .seismic  surveys. 
Whenevi!!' an  aggregation  of  beluga 
whales,  killer  whales,  or  harbor 
porjujises  (five  or  more  animals  of  anv 
ag(!/s(*x  cla.ss).  or  any  beluga  whale  cow- 
calf  pairs  are  observiul  ap])roaching  the 
KiO-dH  .safety  zone  around  tin;  siirvev 
op(!rations.  the  survey  activity  would 
not  commence  or  would  shut  down, 
until  they  are  no  long(;r  pr(!.sent  within 
th(!  l()()-dH  safety  zone  of  seisnnc 
surveying  o|)(;rations. 

Additional  Mitigation  Measures 
Proposed  hv  \L\IPS 

In  addition  to  the  mitigation  measures 
discussiul  at)ov(!.  NMFS  nKpdres  the 
following  protective  measnnjs: 

(1)  Ail  vessels  should  reduce  speed 
wlum  within  300  yards  (274  m)  of 
whahis.  and  those  v(;.ssels  capable  of 
steciring  around  such  grou]).s  should  do 
.so.  Ves.sel.s  may  not  he  opijrated  in  such 
a  way  as  to  separate  members  of  a  grou|) 
of  whales  from  other  members  of  the 
group: 

(2)  Avoid  multiple  changes  in 
direction  and  speed  when  within  300 
yards  (274  m)  of  whales;  and 

(3)  When  weather  conditions  nupdre, 
such  as  when  visibility  drops.  sn])port 
ves.sels  must  adjust  sjxumI  (increase  or 
dcicniase)  and  direction  accordingly  to 
avoid  the  likelihood  of  injury  to  whales. 

(4)  When  aggregations  of  five  or  more 
harbor  porpoi.ses  are  observcMl 
approaching  the  100  dH  zone  around 
survey  operations,  the  survey  activity 
will  not  commence  or  will  shut  down, 
until  tlujy  are  no  longor  present  within 


the  100  (IH  zone.  ('I’lds  was 
recommended  in  a  comment  from  tin; 
(Commission). 

(5)  Apache  must  immediatcdy  report 
to  NMFS  if  25  beluga  whahis  are 
detected  in  the  disturbance  zone.  If  the 
number  of  (hitected  tak(!s  is  unnits  or 
exc(!(!(Is  the  amount  authorized  for  anv 
inariiu!  inammal  spticies,  Apache  must 
immediately  cciase  survey  operations 
involving  the  u,s(i  of  active  .sound 
sources  (e.g.,  air  guns  and  pingers)  and 
notify  NMFS. 

(ti)  Apache  must  not  op(!rat(!  air  guns 
within  10  mihis  (10  km)  of  the  mean 
higher  high  water  (MHHW)  line  of  thii 
.Susitna  Delta  (beluga  River  to  the  Little 
Susitna  River)  bcitween  mid-Ajiril  and 
mid-Octolxir  (to  avoid  any  efhicts  to 
Inihigas  in  an  important  ftieding  and 
poteidial  bnnnling  anui). 

(7)  Sahity  and  weather  pcirmitting, 
a(!rial  surveys  .shall  be  conductcnl  on  a 
daily  basis  wlnm  there  an:  any  seismic- 
related  activiticis  (including  but  not 
limited  to  node  laving/retrieval  or 
airgim  o|)erations)  occurring  north  or 
east  of  a  line  from  I’vonek  across  to  the 
ea.stern  side  of  Number  3  bay  of  tin; 
(Caj)tain  (Cook  State  R(!cr(!ation  Ania, 
(Cook  InUit  (roughly  tin;  .southern-most 
l)oint  of  (Cor|)s  defined  Region  0). 
Surveys  an;  to  be  flown  evxm  if  the  air 
guns  are  not  being  finxl. 

Mitigation  Measures  (Considered  hut  Not 
Bequired 

NMFS  considered  whether  time/area 
nistrictions  were  warrantixl.  Mirroring  a 
re(|uiremeid  in  the  Incidental  Take 
Statciinent  for  tin;  ndated  biological 
Opinion,  NMFS  has  included  an 
exclusion  zone  that  extends  10  miles  (Ki 
km)  from  the  mean  highei  high  water 
(MHllW)  line  of  the  Susitna  llelta 
(beluga  River  to  the  Little  Susitna  River) 
to  avoid  impacts  to  bcduga  in  an 
important  hjeding  and  ])otential 
breeding  anuc  between  mid-April  and 
mid-Octob(!r,  air  guns  may  not  be 
operated  within  the  exclusion  zone. 
NMFS  d(4ermined  that  such  restrictions 
are  not  lUicessary  or  ])ractical)le 
elsewhere  in  the  2013  survey  area, 
beluga  whahis  nanain  in  (Cook  hdet 
year-round,  but  deinon.strate  siuisonal 
movement  within  the  hd(;t;  in  the 
summer  and  fall,  they  concentrate  in 
n])])er  (Cook  lidet's  riv(!rs  and  bays,  but 
tend  to  disj)erse  offshore  and  move  to 
mid-inlet  in  winter  (Hobbs  et  al.,  2005). 
The  available  information  indicates  that 
in  the  winter  months  belugas  are 
(lis|)ersed  in  d(;e])er  wat(;rs  in  mid-inlet 
pa.st  Kalgin  Island,  with  occasional 
forays  into  the  upp(;r  inlet,  including 
the  n])p(!r  ends  of  Knik  and  Turnagain 
Arms.  Their  winter  di.stribution  does 
not  appear  to  h(!  a.ssociated  with  river 


months,  as  it  is  (luring  tin;  wanner 
months.  The  spatial  dispersal  and 
diversity  of  wint(!r  ])rey  an;  likely  to 
influence  tin;  wider  beluga  winter  range 
throughout  the  mid-inlet.  Apache  now 
ex])ect,s  to  mobilize  crews  and 
(updpment  for  its  seismic  surv(!y  in 
Imbruary  2013,  which  woidd  (:()in(:i(l(; 
with  the  time  of  year  wlnm  belugas  are 
(lis])erse(l  offshon!  in  the  mid-Inlet  and 
away  from  river  mouths.  In  the  s])ring. 
when  surv(n'  oi)erations  are  ex])e(:te(l  to 
start,  beluga  wbahis  an;  regularly 
sighted  in  the  u])j)er  Inlet  beginning  in 
late  A|)ril  or  early  May,  coinciding  with 
(udachon  runs  in  the  Susitna  River  and 
Twenty  MiU;  Riv(!r  in  Turnagain  Arm. 
Thendbn!.  NMFS  believ(^s  that  the 
timing  and  location  of  the  seismic 
survey,  with  the  (ixclnsion  zone  around 
the  Susitna  Delta,  will  avoid  areas  and 
seasons  that  ov(!rlap  with  important 
beluga  whale  behavioral  ])atterns. 

NMFS  also  considered  wlujther  to 
re(]uire  time  area  nistrictions  for  areas 
identiluid  as  home  ranges  during  August 
through  March  for  14  sated it(;-lracke(t 
beluga  whal(!s  in  Hobbs  et  (d..  2005. 
NMFS  has  (hitermined  not  to  r(;(|uire 
time/area  restrictions  for  these  areas 
within  the  ])hase  2  survey  area.  The 
areas  in  (piestion  within  jjhase  2  are 
relatively  large  areas  in  which  belugas 
ar(!  (lis])erse(l.  In  addition,  data  for  14 
tracked  belugas  does  not  establish  that 
belugas  will  not  appear  in  other  anxi.s — 
particularlv  during  the  periods  of  the 
y(;ar  when  belugas  are  more  dispensed 
in  (Cook  Inlet.  Tiimi/area  restrictions  for 
th(!se  ar(;as  thus  would  not  yield  a 
material  benefit  for  the  s}i(u:ies.  Such 
restrictions  also  are  not  practicable 
given  the  applicant’s  muxl  to  survey  tin; 
areas  in  (piestion  and  the  need  for 
o])erati()nal  flexibility  given  weather 
conditions,  real-time  adju.stment  of 
oiierations  to  avoid  marine  mammals 
and  other  factors.  'Lhe  suite  of  other 
mitigation  and  monitoring  measures 
will  still  apply. 

Mitigation  (Conclusions 

NMFS  has  carefully  evaluated  the 
applicant’s  pr()])()se(i  mitigation 
measures  and  considered  a  range  of 
other  measures  in  the  context  of 
ensuring  that  NMFS  prescribes  the 
means  of  effecting  the  least  jnacticable 
im])act  on  the  affected  marine  mammal 
species  and  stocks  and  their  habitat.  Our 
evaluation  of  potential  measures 
included  consideration  of  the  following 
factors  in  relation  to  one  another: 

•  'I’he  manner  in  which,  and  the 
degree  to  which,  the  successfnl 
implementation  of  the  measure  is 
expected  to  minimize  adverse  inpiacts 
to  marine  mammals: 
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•  The  j)roven  or  likely  efficacy  of  the 
specific  measure  to  minimize  adverse 
im|)acts  as  ])lanned;  and 

•  TIk;  practicability  of  the  m(;asure 
for  a])plicant  im])lementation. 

Hasiul  on  our  evaluation  of  the 
ai)])licaut’s  proposed  measures,  as  well 
as  other  measures  considered.  NMFS 
has  determined  that  the  mitigation 
measnnis  provide  the  means  of  effecting 
the  least  practicable  im])act  on  marine 
mammal  .s])ecies  or  stoc;ks  and  tlunr 
habitat,  paying  i)articnlar  attention  to 
rookeries,  mating  grounds,  and  areas  of 
similar  significance. 

Monitoring  and  Reporting 

In  order  to  i.ssue  an  ITA  for  an 
activity,  section  101  (a)(.5)(D)  of  the 
MMPA  states  that  NMFS  must  set  forth 
“re(|uirements  pertaining  to  the 
monitoring  and  re])orting  of  such 
taking”.  The  MMPA  im])lementing 
regulations  at  50  (]FR  210.104  (aKl3) 
indicate  that  recpiests  for  ITAs  must 
include  the  suggested  means  of 
accom])lishing  the  necessary  monitoring 
and  rej)orting  that  will  result  in 
increased  knowledgi;  of  the  s])i;ci(!s  and 
of  thc!  level  of  taking  or  impacts  on 
po])ulations  of  marine  mammals  that  are 
expected  to  he  prestmt  in  the  ])roposed 
acdion  area. 

Summary  of  2012  Monitoring  and 
Mitigation 

Marine  mammal  monitoring  was 
conducted  in  central  (look  Inlet  between 
May  0  and  September  30.  2012.  which 
r(;sulted  in  a  total  of  0,012  hours  of 
observations.  Monitoring  was  conducted 
from  the  two  seismic  survey  ves.sels.  a 
mitigation  vessel,  four  land  |dalforms, 
and  an  aerial  platform  (either  a 
helicopter  or  small  fixed  wing  aircraft). 
PSOs  monitored  from  the  seismic 
vessels,  mitigation  vessel,  and  land 
])latforms  during  all  daytime  seismic 
o|3erations.  Aerial  overflights  were 
conducted  1-2  times  daily  over  the 
survey  ar(;a  and  surrounding  coastline, 
including  the  major  river  mouths,  to 
monitor  for  larger  concentrations  of 
marine  mammals  in  and  around  the 
survey  site.  Passive  ac:oustic  monitoring 
(PAM)  took  place  from  the  mitigation 
ves.sel  during  all  night  time  .seismic 
survey  operations  and  most  daytime 
.seismic  survey  operations.  During  tin; 
entire  2012  survey  season,  Apache’s 
PAM  eciuipment  vielded  onlv  six 
confirmed  marine  mammal  detections, 
one  of  which  was  a  (look  Inlet  beluga 
whale.  The  single  Ciook  Inlet  h(;luga 
whale  detection  did  not,  however,  result 
in  a  shutdown  procedure. 

Six  identified  s])ecies  and  three 
unidentified  species  of  marine 
mammals  were  oh.served  from  the 


ve.s.sel,  land,  and  acnial  ])latforms 
l)etw(!en  May  0  and  September  30,  2012. 
The  s])ecies  oh.serv(!d  included  (look 
Inhit  beluga  whales,  harbor  seals,  harbor 
])orpoi.ses,  Steller  s(!a  lion,  grav  whale, 
and  California  sea  lions.  PSOs  also 
ohscii'ved  unidentilnid  spcicies  including 
a  large  cetacean.  pinni])ed,  and  marine 
mammal,  'flui  gray  whale  and  California 
sea  lion  were  not  included  in  the  2012 
II  lA,  so  mitigation  measures  w(!re 
implemented  for  the.se  species  to 
prevent  unauthorized  takes.  'I’heni  wen! 
a  total  of  882  sightings  and  an  e.stimated 
5,232  individuals  (the  numher  or 
individuals  is  typically  higher  than  the 
numher  of  sightings  hecau.se  a  single 
sighting  may  consi.st  of  nudtiple 
individuals).  Harbor  seals  were  the  most 
fr(!C|uently  observed  marine  mammal  at 
503  sightings  (-3,471  individuals), 
followed  by  beluga  whales  with  151 
sightings  (-1,403  individuals),  harbor 
porpoi.ses  with  137  (-100  individuals), 
and  gray  whales  with  0  sightings  (9 
individuals).  Steller  sea  lions  were 
oh.serviid  on  three  separate  occasions  (-4 
individuals)  and  California  .s(!a  lions 
were  oh.served  onc(!  (-2  individuals).  No 
killer  whahis  were  observed  during 
seismic  snrv(!y  operations  conducted 
under  th(!  2012  IHA. 

A  total  of  88  salety  zone  clearing 
delays,  154  shut  downs,  7  power  downs, 
23  shut  downs  followed  by  a  jiowfir 
down,  and  1  s])eed  and  cour.se  alteration 
occurred  under  the  2012  IHA.  Safely 
zone  clearing  delays,  shut  downs,  and 
shut  downs  followcid  by  a  ])ower  down 
occurred  mo.st  freciuently  during  harbor 
seal  sightings  (n=01,  n=110,  n=14, 
respectively),  followed  by  harbor 
])orpoi.se  sightings  (n=18,  n=28,  n=0, 
nispectively),  and  then  beluga  whale 
sightings  (n=5,  n=:H,  n=3,  respectively). 
Power  downs  occurixid  mo.st  frerjuently 
with  harbor  seal  (n=3)  and  harbor 
porpoi.se  (n=3)  sightings.  One  speed  and 
cour.se  alteration  occurrecl  in  response 
to  a  beluga  whale  sighting.  A  total  of  17 
Level  B  harassment  taktis  weni  detectcid 
from  May  0  to  Se|)temher  30,  2012, 
including  harbor  ])orpoi.se  (n=4)  and 
harbor  .seals  (n=13).  No  other  marine 
mammal  .s|)ecie.s  were  detected  in  the 
Level  B  harassment  zone.  'I'here  weni  no 
delected  Level  A  harassnuint  takes  of 
either  cetaceans  or  ])inni|)eds  during  the 
2012  .seismic  survey. 

Monitoring  Moasnros 

Apache  will  i)rovide  marine  mammal 
monitoring  to  implement  the  mitigation 
measures  that  nupuni  real-time 
monitoring. 

(1)  Visual  Vci.ssel-Bascid  Monitoring 

Vessel-based  monitoring  for  marine 
mammals  will  he  done  by  exjierienced 


PSOs  throughout  the  j)eriod  of  marine 
survey  activities.  PSOs  will  monitor  the 
occurrence  and  behavior  of  marine 
mammals  near  the  survey  ves.sel  during 
all  daylight  periods  during  f)j)eration 
and  during  mo.st  daylight  periods  when 
air  gun  o|)eration.s  are  not  occurring. 

IkSO  duties  will  include  watching  for 
and  identifying  marine  mammals, 
recording  their  numbers,  distances,  and 
reactions  to  the  survey  operations,  and 
documenting  take. 

A  snffici(!nt  numher  of  I’SOs  will  he 
recpured  onboard  the  survey  ves.sel  to 
meet  the  following  criteria:  (1)  100 
j)ercent  monitoring  coverage  during  all 
lieriods  of  survey  operations  in  daylight; 
(2)  maximum  of  4  con.secutive  hours  on 
watch  )K)r  PSO;  and  (3)  maximum  of  12 
hours  of  watch  time  per  day  per  PSO. 

PSO  teams  will  consist  of  experienced 
field  hiologi.sts.  An  experienced  field 
crew  leader  will  supervi.se  the  PSO  team 
onboard  the  survey  vessel.  Apache 
currently  plans  to  have  PSOs  aboard  the 
three  ves.sels:  the  two  source  ves.sels  (A// 
\'  Poivgrine  Falcon  and  M/V  Arctic 
Wolf)  and  one  support  vessel  (A//\' 
Drcaincatclwr).  Two  PSOs  will  h(!  on 
the  source  ves.sels  and  two  PSOs  will  h(! 
on  the  support  vessel  to  observe  the 
salety,  power  down,  and  shut  down 
areas.  The  vessel -ba.sed  observers  will 
watch  for  marine  mammals  during  all 
])(!riods  when  sound  sources  are  in 
operation  and  for  a  minimum  of  30 
minutes  prior  to  the  start  of  air  gun  or 
pinger  ojicirations  after  an  extended  shut 
down. 

Or(!w  hiaders  and  mo.st  other 
biologists  serving  as  observers  will  he 
individuals  with  experience  as 
observers  during  seismic  surveys  in 
Alaska  or  other  areas  in  recent  years. 

The  ohser\'er(.s)  will  watch  for  marine 
mammals  from  the  best  available 
vantage  point  on  the  .sourc:e  and  support 
ves.sels,  typically  the  flying  bridge.  The 
oh.ser\'{!r(s)  will  scan  systematic:ally  with 
the  unaided  eye  and  7x50  reticle 
binoculars.  Laser  range  finders  will  h(! 
available  to  assist  with  e.stimating 
distance.  Personnel  on  the  bridge  wonld 
assist  the  ohserver(s)  in  watching  for 
marine  mammals. 

All  observations  will  he  recordcid  in  a 
.standardized  format.  Data  would  he 
(iiitered  into  a  custom  dataha.se  using  a 
notebook  computer.  'I’he  accuracy  of  the 
data  will  h(!  verified  by  computerized 
validitv  data  checks  as  the  data  are 
enteriid  and  by  snhscuiuent  manual 
checks  of  the  database.  These 
|)roc(!dure.s  will  allow  for  initial 
summaries  of  the  data  to  he  prepared 
during  and  shortly  after  the  completion 
of  the  field  jnogram.and  will  facilitate 
transfer  of  the  data  to  .statistical, 
geographical,  or  other  programs  for 
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future  i)ro(;e.ssing  and  achieving.  When 
a  inannnal  sighting  is  made,  the 
following  information  about  the  sighting 
will  he  recorded: 

(A)  .Species,  group  size,  age/size/sex 
categoriiis  (if  determinable),  behavior 
when  first  sighted  and  aftm'  initial 
sighting,  heading  (if  consi.stent),  bearing 
and  distance  from  the  PSO.  a|)|)arent 
reaction  to  activities  (e.g..  none, 
avoidance,  approach.  i)aralleling.  etc.), 
closest  point  of  approach,  and 
behavioral  pace;; 

(B)  Time,  location,  speed,  activity  of 
the  ve.s.sel.  .sea  state,  ice  cover,  visibility, 
and  sun  glare:  and 

(C)  The  positions  of  other  ve.ssel(s)  in 
the  vicinity  of  the  PSO  location. 

'I'he  ship's  position,  speed  of  .suj)port 
xessels.  and  water  temperature,  water 
de])th.  sea  state,  ice  cover,  visibility,  and 
sun  glare  will  also  he  recorded  at  the 
.start  and  end  of  each  observation  watch, 
every  30  minutes  during  a  watch,  and 
whenever  there  is  a  change  in  anv  of 
those  varial)le.s. 

(2)  Visual  .Shore-Based  Monitoring 

In  addition  to  tin?  ve.s.sel -based  P.SOs. 
Apache  will  utilize  a  shore-based 
station  to  visually  monitor  for  marine 
mammals.  The  shoni-ha.sed  station  will 
follow  all  safety  procedunis.  including 
hear  .safety.  Tlu;  location  of  the  shore- 
based  .station  will  need  to  be  sufficiently 
high  to  obs(!rve  marine  mammals:  the 
P.SOs  will  be  etpiiijped  with  i)ed(!stal 
mounted  “big  eye"  (20x110)  hint)cular.s. 
The  shore-based  P.SOs  will  .scan  the  anxi 
])rior  to.  during,  and  after  the  air  gun 
operations,  and  will  be  in  contact  with 
the  ves.sel-ha.sed  P.SOs  via  radio  to 
communicate  sightings  of  marine 
mammals  approaching  or  within  the 
project  area. 

(3)  A(!rial-Based  Monitoring 

Wlum  sur\’(!y  optuaticjiis  occur  near  a 
riv(!r  mouth.  Apache  will  utilize  the 
crew  helicopter  or  a  small  fixed-wing 
aircraft  to  conduct  aerial  survevs  near 
river  mouths  prior  to  the 
commencement  of  air  gun  operations  in 
order  to  identify  locations  where  Ixiluga 
whales  congregate.  In  addition,  aerial 
surveys  shall  he  conducted  on  a  dailv 
basis  (weather  and  safety  i)ermitting) 
when  there  are  any  seismic-related 
activities  (including  but  not  limited  to 
node  laying/nitrieval  or  air  gun 
operations)  occurring  north  or  east  of  a 
line  from  Tvonek  across  to  the  eastern 
side  of  Number  3  Bay  of  the  (Captain 
Cook  .State  Recnuition  Area.  C.ook  Inlet 
(roughly  the  southern-mo.st  point  of 
(',or|)s  defined  Region  9).  .Surveys  are  to 
he  flown  even  if  the  air  guns  are  not 
htung  fired.  The  types  of  helicopters 
currently  planned  for  use  by  Apache 


include  a  Bell  407,  Bell  UHlB,  and 
A.SB3.  A  twin-engine  Islamhir.  or 
similar  fixed-wing  aircraft,  may  al.so  he 
used  to  conduct  aerial  survevs  iu  lieu  of 
helico])ter.  Weather  and  safetv 
permitting,  aerial  survevs  will  fly  at  an 
altitude  of  30.'j  m  (1, ()()()  ft).  In  the  event 
of  a  marine  mammal  sighting,  airc;raft 
will  attempt  to  maintain  a  radial 
distance  of  4.57  m  (1,.50()  ft)  from  the 
marine  mammal(s).  Aircraft  wilt  avoid 
a])proaching  marine  mammals  from 
head-on.  flying  over  or  passing  the 
shadow  of  the  aircraft  over  the  marine 
mammal(s).  By  following  these; 
o])erational  reepiirements.  .sound  levels 
underwater  are  not  expected  to  meet  or 
exceed  NMF.S  hara.ssment  thr(;shoIds 
(Richardsem  et  al..  lOtt.S;  Blackwell  e/ 

(iL.  2002). 

Based  on  data  collected  from  Apache 
during  its  survey  ojjerations  conducted 
under  the  A])ril  2012  IHA,  NMF.S 
believes  that  the  foregoing  monitoring 
measur(;.s  will  allow  Apa(  he  to  identify 
animals  nearing  or  entering  the  100  dB 
zone  with  a  r(;asonahly  high  degr(;e  of 
effectiveness. 

^ U^dsiircs 

(1)  \V(;ekly  Field  R(;ports 

During  tlu;  j)ro])o.s(;d  survey,  the  P.SOs 
will  i)re|)ar(;  a  re|)ort  each  dav 
summarizing  the  r(;cent  results  of  tlu; 
monitoring  program.  The  field  r(;ports 
will  summarize  the  s])(;cies  and 
numbers  of  marine  mammals  sighted. 
These  r(;ports  will  be  providt;d  to  NM1''.S 
and  to  the  surv(;v  o])(;rators  on  a  weeklv 
basis.  At  the  (;n(l  of  each  month,  a 
summary  of  the  weekl  v  reports  will  be 
submitted  to  NMF.S. 

(2)  T(;chnic:al  Re])ort 

The  results  of  Apache’s  2013 
monitoring  program,  including 
estimates  of  “take”  by  harassment 
(based  on  ])res(;nce  in  the  100  dB 
harassment  zone),  will  he  pre.sented  in 
the  "00-day”  and  Final  Technical 
r(;])orts.  Tlu;  Technical  R(;])ort  will 
include: 

(a)  .Summaries  of  monitoring  effort 
(e.g.,  total  hours,  total  di.stanc(;s.  and 
marine  mammal  distribution  through 
the  study  ])eriod,  accounting  for  .s(;a 
state  and  other  factors  affecting 
visibility  and  detectability  of  marine 
mammals); 

(b)  Analy.ses  of  tlu;  effects  of  various 
factors  influencing  detectability  of 
marine  mammals  (e.g.,  .s(;a  state,  number 
of  ol)serv(;rs,  and  fog/glare): 

(c)  .Sjiecies  composition,  occurrence, 
and  distribution  of  mariiu;  mammal 
sightings,  including  date,  water  dejjth, 
numhers,  age/size/gender  categories  (if 
determinable),  grouj)  sizes,  and  ice 
cov(;r; 


(d)  Analyses  of  the  effects  of  surv(;y 
oi)(;rations; 

•  .Sighting  rates  of  marine  mammals 
during  periods  with  and  without 
.seismic  survey  activities  (and  other 
variat)l(;s  that  could  affect  detectahilitv). 
such  as: 

•  Initial  sighting  distances  v(;rsus 
surv(;v  activitv  .state; 

•  Closest  point  of  apj)roach  versus 
survey  activity  state; 

•  (ibserved  h(;haviors  and  typ(;s  of 
movements  versus  .surv(;y  activitv  state: 

•  Numbers  of  sighting.s/individuals 
.se(;n  versus  survey  activitv  .state; 

•  Distribution  around  tlu;  source 
V(;s,sels  versus  survey  activitv  state;  ajul 

•  Estimates  of  take  by  harassment 
based  on  ijresence  in  tlu;  Kit)  dB 
disturbance  zone. 

(3)  Comprehensive  Re])ort 

Following  the  survey  sea.son,  a 
comprehensive  report  describing  the 
ves.sel-ha.sed,  shore-ba.sed,  and  aerial- 
ha.sed  monitoring  programs  will  be 
])re])ared.  The  c:omprehensive  r(;port 
will  descrilx;  the  nu;thods,  results, 
conclusions  and  limitations  of  (;ach  of 
the  individual  data  .sets  in  detail.  The 
report  will  also  integrate  (to  the  extent 
l)ossihle)  the  studies  into  a  broad  based 
as.s(;ssment  of  industrv  activities,  and 
other  activities  that  occur  in  Cook  Inlet, 
and  their  im])acts  on  marine  mammals. 
Tlu;  r(;port  will  hel])  to  establish  long- 
t(;rm  data  sets  that  can  assist  with  tlu; 
evaluation  of  changes  in  the  Cook  Inlet 
(H;osyslem.  The  report  will  att(;m])t  to 
provide  a  regional  synthesis  of  available 
data  on  industry  activity  in  this  part  of 
Alaska  that  may  influenct;  marine 
mammal  density,  distribution  and 
behavior. 

(4)  Notification  of  Injur(;d  or  Dead 
Marine  Mammals 

In  the  unanticipated  ev(;nt  that  the 
specified  activity  clearly  causes  the  take 
of  a  marine  mammal  in  a  manner 
prohibited  by  the  IHA,  such  as  an  injurv 
(bevel  A  harassment),  serious  injury  or 
mortality  (e.g..  ship-strike,  gear 
interaction,  and/or  entanglement), 
Apache  will  immediately  cease  the 
s])ecified  activities  and  immediately 
report  the  incident  to  the  Chief  of  the 
Permits  and  (u)nservation  Division, 
Office  of  Protected  Resources.  NMF.S, 
and  the  Alaska  Regional  .Stranding 
Coordinators.  The  report  will  include 
tlu;  following  information: 

•  Time,  date,  and  location  (latitude/ 
longitude)  of  the  incident: 

•  Name  aiul  t  yi)e  of  ve.s.sel  in\u)lved: 

•  Ves.sel’s  .sp(;ed  during  and  leading 
u])  to  the  incident: 

•  Description  of  the  incident; 

•  .Status  of  all  sound  .sourc:e  use  in  the 
24  hours  preceding  the  incident; 
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•  VVatcM-  (l(!})tli;  Ilf 

•  Environniontal  conditions  (e.g.,  nii 

wind  s]KH!d  and  direction,  B(undort  sea  wi 
.state,  cdond  cov(;r,  and  visibility):  th 

•  Dciscription  of  all  marine  mannnal  ni 

ol).s(!rvations  in  the  24  hours  preceding  w 
the  incident;  !>< 

•  .Species  identific;ation  or  ni 

description  of  the  animal(s)  involved:  f(. 

•  Fate  of  the  aniinal(s);  and  h; 

•  ldiotograi)hs  or  video  footage  of  the  p, 

aniniaUs)  (il  (Uinipinent  is  available).  .j 

Activities  will  not  resume  until  NMFS  /\ 
is  able  to  review  the  circnm.stances  of  n 
the  prohibited  take.  NMFS  will  work  p 

with  Apache  to  determine  what  is  (t 

necessary  to  minimize  the  likelihooil  ol  si 
further  prohibited  take  and  ensure  ri 

MMPA  compliance.  A])ache  will  not  he  q 
able  to  resume  their  activities  until  o 

notifi(!d  hv  NMFS  via  letter,  email,  or 
telephone.  i 

In  the  event  that  Ajoache  di.scovers  an  1 
injured  or  dead  marine  mammal,  and  s 

the  lead  PSO  determines  that  the  cause  ( 
of  the  ininry  or  death  is  unknown  and  ( 

the  death  is  relatively  recent  (i.e..  in  le.ss  ( 
than  a  moderate  state  ot  decomposition  ( 
as  de.scrihed  in  the  next  paragraph). 

Apache  will  immediately  report  the 
incident  to  the  Chief  of  the  Permits  and  i 
Conservation  Division,  Office  ot  ' 

Protected  Kesonn.es,  NMF.S.  and  the 
NMFS  Alaska  .Stranding  Hotline  and/or 
by  email  to  the  Alaska  Regional 
.Stranding  (Coordinators.  The  report  will 
include  the  same  information  identilied 
in  the  paragra])h  above.  Ac.tivities  will 
he  able  to  c;ontinue  while  NMFS  reviews 
the  circumstances  ol  the  incident. 

NMFS  will  work  with  Apache  to 
determine  whether  modifications  in  the 
activities  are  apjuopriate. 

In  the  event  that  Apache  di.scovers  an 
injurcul  or  dead  marine  mammal,  and 
the  lead  PSCD  determines  that  the  injury 
or  death  is  not  associated  with  or  related 
to  the  activities  authorized  in  the  IHA 
(e.g.,  ])reviously  wounded  animal, 
carcass  with  moderate  to  advanc:ed 
decomjK)sition,  or  scavenger  damage), 
Ajjache  will  report  the  incident  to  the 
Chief  of  the  Permits  and  Conservation 
Division,  (Office  of  Protected  Resources, 
NMF.S,  and  the  NMFS  Alaska  Stranding 
1  lotline  and/or  by  email  to  the  Alaska 
Regional  Stranding  Coordinators,  within 
24  hours  of  the  discovery.  Ai)ache 
would  provide  ])hotogra])hs  or  video 
footage  (if  available)  or  other 
documentation  ol  tin;  stranded  animal 
sighting  to  NMFS  anil  the  Marine 
Mammal  .Stranding  Network. 

Fslimated  Take  of  Marine  Mammals 
Except  with  respect  to  certain 
activities  not  pertinent  here,  the  MMPA 
defines  “harassment”  as:  any  act  of 
pursuit,  torment,  or  annoyance  which  (i) 


has  the  potential  to  injure  a  marine  a 

mammal  or  marine  mammal  stock  in  the 
wild  IFevel  A  harassment!;  or  (ii)  has  1 
the  potential  to  disturb  a  marine  i 

mammal  or  marinii  mammal  stock  in  the  i 
wild  by  causing  disruption  ol  behavioral  i 
liatterns,  including,  hut  not  limited  to,  1 
migration,  breathing,  nursing,  breeding,  j 

feeding,  or  sheltering  IFevel  H  i 

harassment!.  Only  take  by  Level  B  i 

hidiavioral  harassment  is  antici])ated  as  i 
a  result  of  the  j)ropo.sed  marine  survey. 
Anticipated  imj)acts  to  marine 
mammals  are  associated  with  noise 
proi)agation  from  the  sound  sources 
(e.g.,  air  guns  and  jiingers)  used  iu  the 
seismic  survev;  no  take  is  expected  to 
result  from  the  detonation  of  explosives 
onshore,  as  supported  by  the  SSY  study, 
or  from  vessel  strikes. 

Apache  requests  authorization  to  take 
five  marine  mammal  sjjecies  by  Level  B 
harassment.  These  five  marine  mammal 
species  are:  (iook  Inlet  beluga  whale 
(Dfdphindptf^nis  Idiicas)’,  killer  whale 
(Orcinus  oic(i)\  harbor  porpoise 
(Phocodna  phocodiui):  harlior  seal 
(Pbocd  vitdiind  richdidsi).  and  .Steller 
sea  lion  (Eiinwtopids  jiilnitus). 

The  full  suite  of  imteutial  impacts  to 
marine  mammals  was  de.scrihed  in 
detail  in  the  Potential  Fllects  ot  the 
.Specified  Activity  on  Marine  Mammals 
section  lound  earlier  in  this  document 
and  in  the  notice  of  the  ju-oposed  111  A 
(77  f’R  73434,  Decemhiir  10,  2012).  3'he 
j)otential  effects  of  .sound  from  the 
projiosed  seismic  survey  might  include 
>  one  or  more  ol  the  lollowing:  tolerance; 
masking  of  natural  sounds;  behavioral 
disturbance;  non-auditory  physical 
effects;  and,  at  least  in  theory, 
tem])orary  or  permanent  hearing 
impairment  (Richardson  dt  u/.  l no.'s). 

The  most  common  and  likely  imj)act 
would  he  from  behavioral  disturbance. 

1  including  avoidance  of  the  ensonified 
area  or  changes  in  si)eed,  direction,  and/ 
or  diving  jjrofile  ol  the  animal.  Hearing 
impairment  (TT.S  and  PTS)  are  highly 
nnlikelv  to  occur  based  on  the  required 
mitigation  and  monitoring  measures 
that  would  preclude  marine  mammals 
being  exj)osed  to  noi.se  levels  high 
.  enough  to  cause  hearing  imixiirmenl. 

^  For  impnlse  sounds,  such  as  those 
„  ])roduced  by  air  gun(s)  and  pingers  used 
in  the  seismic  survey,  NMF.S  uses  a 
received  level  of  KiO  (IB,,,,-,  ro  1  fd^a  to 
indicate  the  onset  of  Level  B 
harassment.  However,  not  all  animals 
react  to  sounds  at  this  level,  and  many 
will  not  show  strong  reactions  (and  in 
some  cases  anv  reaction)  until  sounds 
are  stronger.  Southall  (-1  (iI.  (2007) 
])rovide  a  .severity  scale  lor  ranking 
A  observed  behavioral  responses  of  both 
free-ranging  marine  mammals  and 
(i)  lahoratorv  subjects  to  various  tyjjes  ol 


anthro])ogenic  sound  (see  Table  4  in 
.Southall  dt  dl.  (2007)).  Tables  7,  0,  and 
11  in  .Southall  dl  dl.  (2007)  outline  the 
numhers  of  low-frequency  cetaceans, 
mid-freiinency  cetaceans,  and  pinnipeds 
in  water.  res])ectively.  reported  as 
having  behavioral  responses  to  multi- 
j)nlse.s  in  10-dB  received  level 
increments.  These  tables  illn.strate  that 
although  some  studies  have  lound 
moderate  respon.ses  at  the.se  levels, 
some  show  that  more  severe  reactions 
did  not  occur  until  sounds  were  much 
higher  than  100  dB,,„.  re  IpPa.  while 
some  also  show  reactions  to  sounds 
lower  than  100  dB„„.  re  1  pPa.  However. 
Tables  9  and  11  for  mid-frequency 
cetaceans  and  pinnipeds,  respectively, 
do  not  rejKirt  significant  reactions  to 
multiple  j)ul.se  .sounds  below  100  ilB, 
excejjt  one  study  involving  whales  in 
the  Beaufort  .Sea— a  less  industrialized 
and  sparselv  popidated  area  compared 
to  Cook  Inlet.  Beluga  whales  in  that  area 
are  not  as  experienced  with  the  tyjies 
and  x’ariety  of  sound  sources  as  the 
belugas  in  (]ook  Inlet. 

To  estimate  take  by  Level  B 
harassment.  Ai)ache  i)rovided 
calculations  for  the  100-dB  isopleths 
and  then  overlaid  those  isojileths  with 
the  densitv  of  marine  mammals  in  the 
total  area  ensonified  within  those 
isoideths  over  the  time  of  the  surveys. 
Apache  providiul  a  lull  de.scri])tion  ol 
the  methodology  used  to  estimate  takes 
by  harassment  in  its  IHA  ajiplication 
(see  ADDRESSES),  which  is  also  ])rovided 
in  the  following  sections.  Following  the 
publication  of  the  Federal  Register 
notice  of  the  proposed  IHA  lor  Area  2. 
NMF.S  asked  Ai)ache  to  ajjply  a 
correction  iactor  to  take  estimates  for 
beluga  whales  in  its  analysis  (Hobbs  dt 
dl,  2000).  After  receiving  the  new 
information  from  Apache,  NMkS  sent 
the  updated  density  e.stimates  to  beluga 
/  whale  exj)erts  at  NOAA’s  National 

Marine  Mammal  Laboratory  (NMML)  for 
their  review.  NMML  directed  NMFS  to 
a  published  habitat  model  developed  for 
Cook  Inlet  beluga  whales  that  was  not 
considered  by  Apache  and  provides 
densities  throughout  the  inlet  based  on 
the  data  from  aerial  surveys  (Coetz  di 
dl,  2012).  NMML  agreed  io  conduct  an 
d  analysis  that  would  apply  the  habitat- 
based  model  to  Apache’s  seismic  survey 
for  the  purpose  of  estimating  beluga 
whale  densities  and  takes.  Tlie  results  ol 
NMML’s  analysis  using  the  hahitat- 
ha.sed  model  are  proviiled  helow. 


Bdsis  for  Esti  unit  ini’  “Tdkd  by 
Udrdssindnl” 

As  stated  previously,  it  is  current 
NMF.S  policy  to  estimate  take  by  Level 
B  harassment  for  imi)ulse  sounds  at  a 
received  level  of  100  dB„„.  re  IpBa.  As 
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described  earlier  in  this  notice, 
impulsive  sounds  would  be;  generated 
by  air  gnu  arrays  that  would  l)e  used  to 
obtain  geological  data  during  the 
surveys.  To  estimate  potential  takes  In- 


Level  H  barassmeut  in  this  application, 
as  well  as  for  mitigation  radii  to  be 
im])lemented  by  PSOs.  ranges  to  the  KiO 
d8,,„s  r(!  1  pPa  isopletbs  wen;  estimatecl 
at  tbrei;  difler(;nt  water  depths  (.5  m.  25 


m.  and  4.5  m)  for  nearsbon;  surveys  and 
at  80  m  for  channel  surveys  (Tables  2 
and  3). 


Table  2— Distances  to  Sound  Thresholds  for  Nearshore  Surveys 


Threshold  (dB  re  1  pPa) 

Water  depth  at 
source 
location 
(m) 

Distance  in 
the  onshore 
direction 
(km) 

Distance  in 
the  offshore 
direction 
(km) 

Distance  in  the 
parallel  to 
shore  direction 
(km) 

160  . 

5 

0.85 

3.91 

1.48 

25 

4.70 

6.41 

6.34 

45 

5.57 

4.91 

6.10 

180  . 

5 

0.46 

0.60 

0.54 

25 

1.06 

1.07 

1.42 

45 

0.70 

0.83 

0.89 

190  . 

5 

0.28 

0.33 

0.33 

25 

0.35 

0.36 

0.44 

45 

0.10 

0.10 

0.51 

Table  3— Distances  to  Sound  Thresholds  for  the  Channel  Surveys 


Threshold  (dB  re  1  gPa) 

Water  depth  at 
source  location 
(m) 

Distance  in  the 
broadside 
direction 
(km) 

Distance  in  the 
endfire  direction 
(km) 

160  . 

80 

4.24 

4.89 

180  . 

80 

0.91 

0.98 

190  . 

80 

0.15 

0.18 

Table  4— Areas  Ensonified  to  160  dB  for  Nearshore  Surveys 


Shallow  .. 
Mid- Depth 
Deep  . 


Nearshore  survey  depth  classification 


Depth  range 
(m) 


Area  ensonifed  to 
160  dB  (km^) 


5-21 

346 

21-38 

458 

38-54 

455 

The  areas  ensonified  to  the  100  dH 
isopletb  for  the  nearshore  snr\  ev  are 
provided  in  Table  4.  The  area  ensonifed 
to  the  100  dB  isopletb  for  the  channel 
survey  is  389  km-. 

The  notice  of  the  proposed  IHA  [77 
FR  73434.  December  10.  2012)  describes 
Apache’s  estimated  densities  of  marine 
mammals  that  may  occur  in  tin:  areas 
where  activities  are  plann(;d.  and  areas 
of  water  that  may  be  en.sonifi(;d  by 
pulsed  sounds  to  >100  dB.  The 
following  j)aragrapbs  j)rovide 
information  r(;garding  A])acbe's 
aj)j)roacb  to  correcting  the  density 
estimates  for  Cook  lidet  beluga  whales, 
NMML's  review  of  the  corrected 
densities  and  recommendations,  and 
NMF.S  revi.sed  estimates  of  beluga  whale 
densities  and  take  e.stimates  based  on 
NMML’s  habitat-based  model. 

Marine  mammal  densities  near  the 
planned  activities  in  (kmk  Inlet  were 
estimated  from  the  annual  aerial  surveys 
conducted  bv  NMF.S  between  2000  and 


20T1  for  (]ook  Inlet  beluga  whales  (Rngb 
at  al..  2000,  2001, 2002,  2003,  2004. 
2005,  2000,  2007;  Sbelden  at  al..  2008. 
2009.  2010;  Hobbs  at  al..  2011).  Tbe.se 
surveys  are  flown  in  )nne  to  collect 
abundance  data  for  beluga  whales,  but 
sightings  of  other  marine  mammals  are 
also  n;ported.  Although  these  data  are 
only  collected  in  one  month  each  year, 
these  surveys  ])rovide  the  best  available 
r(;latively  long-t(;rm  data  .set  for  sighting 
information  in  the  proposed  action  ar(;a, 
but  do  not  correct  for  missed  whales  or 
account  for  seasonal  variations  in 
distribution  or  habitat  use  of  each 
species.  To  correct  for  mi.s.sed  wbal(;s, 
Apache  a|)plied  the  correction  factor  of 
1.015  (CV=  3%)  for  the  years  l‘t94  to 

1998  and  1.021  (CV=1%)  for  the  years 

1999  and  2000.  which  was  a|)|)lied  in 
Hobbs  at  al.  (2000).  In  the  sid)S(;(iueul 
annual  aerial  survey  rejtorts  (2001  to 
2011),  the  authors  state  that  the 
correction  fat:tor.s  are  within  the  range 
for  1999  and  2000.  Therefore,  Apache 


a])])lied  the  correction  factor  of  1.021  to 
ail  of  the  highest  number  of  sightings  for 
each  year  and  calculated  the  densities 
and  takes  the  .same  as  the  i)reviou.s  IHA. 

After  n;ceiving  the  new  information 
from  A])ache,  NMFS  sent  the  u])dated 
density  estimates  to  beluga  whale 
ex])ert.s  at  NMML  for  their  review. 
NMML  staff  indicat(;d  that  Apache’s 
calculations  a])])eared  to  account  for 
both  on  and  off  effort  flight  hours 
(instead  of  just  on-effort  hours)  and  had 
not  included  1.810  km  of  coastline. 
NMML  attempted  to  correct  Apache’s 
calculations  by  including  on-effort 
survey  hours  and  1,810  km  of  c:oa.stline, 
hut  the  resulting  take  calculations  for 
beluga  whales  were  grossly  inaccurate 
and  unreliable.  NMML  staff  directed 
NMF.S  lo  a  ))ul)lished  habitat  model 
develoi)e{l  for  Cook  Inlet  beluga  whales 
that  provides  densities  ihroughoul  the 
inlet  based  on  the  data  from  aerial 
surveys  (Cioetz  at  al..  2012).  Moreover, 
NMML  staff  agreed  to  conduct  an 


12738 


Federal  Register / Vol.  78,  No.  37/ Monday,  February  25,  2013 /Notices 


independent  analysis  that  would  ajijjly 
the  habitat-based  model  to  Apache's 
seismic  survey  for  the  ])nrpos(!  of 
estimating  beluga  whale  densiti(!S  and 
takes.  Additional  information  on  tin; 
habitat-based  model  is  ])rovided  in 
(ioetz  ct  (iL.  (2012).  A  sinnmarv  of  th(! 
hahitat-hased  model  and  the  r(;snlts  of 
NMMb's  analysis  are  provided  below. 

NMMI.  develo])ed  a  ])r(!dictive  habitat 
model  from  the  (listrihiition  and  gronj) 
size  of  beluga  whales  obsin  ved  between 
1004  and  2008.  A  2-])art  “hurdle"  model 
(a  hurdle  model  is  a  modified  count 
model  in  which  there  an;  two  ])roces.ses. 
one  generating  the  zeros  and  one 
generating  the  positive  values)  was 
applied  to  describe  the  physical  and 
anthro])ogenic  factors  that  influence  (1) 
beluga  presence  (mixed  model  logistic 
regression)  and  (2)  hcdiiga  count  data 
(mixcul  model  Poisson  regression). 
Beluga  pre.sence  was  negatively 
associated  with  sources  of 
anthroj)ogenic  disturbance  and 
positively  associated  with  fish 
availability  and  access  to  tidal  flats  and 


sandy  substrates.  Beluga  group  size  was 
])ositivelv  associated  with  tidal  flats  and 
jiroxies  for  sea.sonally  available  fish. 
Using  this  analysis.  Uoetz  e/  (il.  (2012) 
produced  habitat  maj)s  for  Ixiluga 
presence,  grouj)  size,  and  the  expected 
number  of  belugas  in  each  1  km-  cell  of 
(look  Inlet. 

The  habitat-based  model  develo])ed 
by  NMML  uses  a  Ueographic 
Information  Systmn  (UlS).  A  (bS  is  a 
computer  system  cajiable  of  ca])turing, 
storing,  analyzing,  and  di.si)laying 
geographically  refercmced  information; 
that  is,  data  identified  according  to 
location.  NMML  created  a  digital 
representations  of  Apache’s  actual 
anticipated  2013  marine  survey  area 
(called  a  shapefile),  which  included  a 
0..5  km  “buffer”  to  re|)resent  the 
apjiroximate  distance  from  the  sound 
source  to  the  100  dB  iso|)leth.  This  is  a 
smaller  portion  of  Area  2,  where  Apache 
l)lans  on  conducting  operations  during 
the  2013  survey.  VVlien  NMML  .staff 
a])pbed  their  model  of  beluga  density 
estimates  to  the  2013  survey  area,  they 


estimated  that  at  a  total  of  21. .5  belugas 
coidd  taken  by  Level  B  harassment 
(Figure  1).  This  e.stimate  a.ssumed  a 
“snaj)  shot”  survey  (i.e..  that  the  entire 
survey  area  would  he  en.sonified  at  once 
rather  than  the  sum  of  multiple  track 
lines).  In  reality,  the  entin;  area  will  not 
be  comjjletely  ensonfied  at  once,  and 
most  of  the  survey  will  occur  where 
beluga  density  is  extremely  low  or  zero 
based  on  the  NMML  habitat  model. 
Ualculating  a  take  or  exposure  level  for 
each  transect  line  separately  and  adding 
tho.se  uj)  over  the  survey  period  will 
likely  hi;  lower  (or  not  significantly 
different)  than  if  one  assumes  the  entire 
area  is  en.sonfied  at  one  time, 
particularly  since  the  ojjeration  will 
only  he  at  the  “edges”  for  a  .short  time 
where  the  beluga  ilensities  are  highest 
and  abno.st  all  of  the  estimate  take 
occurs  based  on  NMML’s  calculation. 
For  this  and  other  rea.sons  ex])lained  in 
the  notice,  we  believe  21. .5  (22)  takes  is 
a  ujasonable  (islimate  for  tlui  survey. 

BILLING  CODE  3510-22-P 
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9.5  km  buffer 


Density  Model 

High  :  1.12 


2.5  Beluga  takes  within  red  polygon 

21.5  takes  within  9.5  km  black  buffer 


I'i^uiT  1.  NMML  Fstiniato  of  Beliij>a  Density  and  l  akes  in  the  2013  Siirsey  .\rea 


BILLING  CODE  3510-22-C 


Table  5— Summary  of  Apache’s  Marine  Mammal  Densities 


Density 

Species  (number/km^) 


Maximum  Average 

Harbor  seal  (total  number  observed)  .  0.00644  0.00317 

Harbor  porpoise  (total  number  observed)  .  0.00179  0.00006 

Killer  whale  (total  number  observed)  .  0.0001 1  0.00001 

Steller  sea  lion  (total  number  observed)  .  0.00035  0.0001 1 
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Fifto(Mi  species  of  marine  mammals 
are  known  to  occur  in  (look  Inlet,  hut 
Apache  only  recpiest  takes  hy  Level  13 
harassment  ol  live  ((look  Inhit  hiiluga 
whales,  killer  whales,  harhor  pori)oises, 
harhor  s(!als.  and  Stidler  sea  lions]  that 
are  most  likely  to  he  (mcountcMHid  during 
the  proposed  survey.  Two  of  the  five 
speci(!s  ((look  Inlet  heluga  whales  and 
western  |)Oj)ulation  ol  Steller  sea  lions) 
are  li.sted  as  endangcaed  under  the  ESA. 

PoUnitial  Ninnhcr  oj  Takers  hy 
I  Idiassnu^nt 

This  snh.section  provides  estimates  ol 
th(!  numher  of  individuals  jjotentially 
ex])osed  to  sound  levels  >  IhO  dB,,„s  re 
1  pEa  during  sinsmic  survey  opcM'ations. 
Except  for  Cook  Inlet  heluga  whales,  the 
estimates  were  calculated  hy 
midtiplving  the  exj)ected  densities  hy 
the  antieijjated  area  en.sonified  hy  levels 
>  180  dB,,„s  re  1  pBa  hy  the  numher  of 
(!X])i;ct(Hl  (lavs  that  will  h(!  suhject  to 
s(;ismic  sur\'(!V  activiti(!s  in  the  action 
ar(!a.  As  discussed  above.  NMML’s 
analvsis  multi])lied  heluga  whale 
densities  from  their  hahitat-hased  model 
hy  the  entire  2013  survew  arcni  within 
Area  2.  According  to  section  2  in 
Apache's  IIIA  apiilication.  a  survtw 
crew  will  colUict  .seismic  data  10-12 
hours  per  day  o\'(!r  a])pro,ximately  100 
days  oveu'  the  course  of  8  to  t)  months. 
Ai)ache  assumes  that  ov(;r  the  course  of 
these  100  days.  100  days  would  he 
working  in  the  offshore  r(;gion  and  00 
days  would  Ik;  working  in  tlu;  shallow, 
intermediate,  and  deej)  nearshon! 
r(;gion.  Of  tho.se  00  days  in  the 
luxnshore  region,  20  days  would  he 
spent  working  in  each  of  the  three 
de])th.s.  It  is  imjKjrtant  to  note  that 
(mvironmental  conditions  (such  as  ice. 
wind,  and  fog]  will  jday  a  significant 
role  in  the  actual  numher  of  ojjerating 
(lavs;  therefore,  these  are  considered 
over  estimates. 

Except  for  Cook  Inl(!t  heluga  whales, 
the  numh(5r  of  estimated  takes  hy  Level 
B  harassment  was  calculated  using  the 
following  assumjitions; 

•  The  numher  ol  nearshore  and 
shallow  wat(!r  survey  days  is  20  and 
dailv  acoustic  footprint  is  O.'iO  km-. 

•  The  numher  of  nearshon;  and 
intermediate  water  (lei)th  survey  days  is 
20  and  daily  acoustic  f()()t])rint  is  4()8 
km-. 


•  The  numh(!r  of  lumrshore  and  (le(!]) 
water  depth  survey  days  is  20  day.s  and 
daily  acoustic  footprint  is  40.0  km-. 

•  The  numh(!r  ol  otfshoix!  surv(;y  day.s 
is  100  and  daily  acoustic  f()()ti)rint  is 
38‘)  knC. 

'I’he  ])rohahility  of  sightings  for  harhor 
s(;al.s  and  Steller  s(;a  lions  is  higlua’  than 
what  is  anticipated  because  there  are  no 
haul-out  .sit(;s  within  the  action  area. 

'rhe.s(!  density  (;.stimat(;.s  are  skewed  hy 
the  numlMii's  observed  in  large  haul  outs 
during  a(!rial  surveys.  S(!ids  in  the  water 
usually  travel  in  small  grou]).s  or  as 
single  individuals;  therelon;,  although 
Table  3  in(licat(;.s  an  average  of  204  and 
maximum  of  414  seals  to  h(!  observed, 
it  is  highlv  unlikely  that  those  numh(!r 
of  .seals  will  actually  he  tak(!n  hy 
harassnuait  during  the  proi)o.se(l  seismic 
survey. 

Similarlv,  the  numher  of  actual  tak(;s 
hy  Lev(!l  B  harassment  of  .St(;ller  sea 
lions  is  exi)ecte(l  to  he  much  low(!r  than 
the  average  of  sev(;n  and  maximum  of 
22.  During  the  NMFS  aerial  surveys,  no 
.Steller  .sea  lions  were  oh.served  in  upper 
Cook  Inlet.  L(!s.s  than  five  Steller  s(;a 
lions  have  he(m  oh.served  hy  the  Port  ol 
An(;h()rag(!  monitoring  ijrogram.  and 
tho.se  observed  have  Inum  juvenile 
animals  (likely  imih;].  According  to 
Apache's  final  rei)()rt  .suhmitt(;(l  under 
th(!  2012  11  lA.  only  four  Steller  sea  lions 
were  oh.served  during  seismic  survey 
o])(!rations  conducted  h(;twe(;n  Miiv  (i 
and  Septemh(!r  30.  2012.  Therefore. 
Apache  anticii)at(;.s  that  there  will  he 
less  than  five  .Stelhu'  s(!a  lions  in  the 
l)ropo.se(l  action  anxi  during  the 
eff(;ctive  ])erio(l  of  the  IHA. 

The  average  and  maximum 
observations  for  harhor  porpoise  and 
killer  whales  shown  in  Table  0  apprsar 
to  he  rea.sonahle  based  on  the  NMF.S 
aerial  surveys,  although  the  actual 
numher  of  animals  is  expt;ct(Hl  to  he 
low. 

The  NMML  analysis  found  that  a  total 
of  21..'j  C.ook  Inlet  heluga  whales  in  the 
2013  survev  ar(;a  within  Area  2  could  he 
taken  hy  Level  B  harassment  over  the 
course  of  tin;  .s(!i.smic  survey.  NMF.S 
recogniz(;s  that  tin;  NMML  analysis  has 
limitations,  including  calculating  take 
based  on  tlu;  (;xpect(Hl  project  area 
rather  than  on  a  transect-hy-transect 
basis,  relying  on  data  from  the  |un(! 
h(!luga  .surv(!ys,  and  not  accounting  lor 
the  fact  that  operations  shut  down  il 


animals  are  oh.served  within  or 
approaching  the  180  dB  safety  zone. 
However,  (xstimating  the  numher  of 
ludugas  that  actually  will  he  expo.sed  to 
100  (113  is  difficult  and  impr(!cise  hy 
natun;  and  NML’.S  Ixdieves  that  the 
NMML  (istimate  is  nxjsonahly  accurate. 

In  addition,  it  is  imjxn'tant  to  note  that 
a  combination  of  factors — including 
extensive  visual  and  acoustic 
monitoring  u.s(!(l  throughout  this  project, 
particularly  for  sighting  heluga  whales 
a])j)roaching  the  ar(;a — are  expected  to 
result  in  the  actual  numh(!r  of  takes 
h(!ing  no  high(;r  than  (and  likely,  much 
lower  than]  the  NMML  (!.stimat(!.s. 
Furthermore,  based  on  the  time  it  took 
to  com])lete  the  previous  year’s  .surv(;y, 
the  total  numher  of  days  surveying  that 
will  actuallv  occur  is  likely  to  he  much 
lower  than  the  100  days  used  to 
(;stimate  total  takes  over  the  duration  of 
tin;  survev;  therefoix;.  this  take  estimate 
is  likelv  to  he  conservative.  Finally, 
NMF.S  will  nKpure  that  seismic  .surv(;y 
operations  involving  the  u.se  of  air  guns 
and  ])ingers  cease  if  30  heluga  whales 
are  (letect(Hl  in  the  Level  13  harassment 
zom;  and  Apache  mu.st  immediately 
re])ort  to  NMF.S  if  2.'j  belugas  are 
(let(!ct(Hl  in  that  zone  to  allow  us  to 
consider  making  any  luu'Xissarv 
adjustments  to  monitoring  and 
mitigation.  As  a  r(!sult.  diu!  to  tin;  actual 
numher  of  days  and  hours  Apache  is 
likely  to  h(;  operating  air  guns  near  riv(!r 
mouths  and  taking  into  account  the 
monitoring  and  mitigation  measur(;.s 
ap])licahh!  when  ()p(!rating  .seismic 
.surv(;v  (upiipnumt  near  rivers.  Apache 
exixH-ts  the  actual  numh(;r  of  takes  hy 
L(!vel  13  hara.ssment  (estimated  for  Hook 
Inlet  Ixduga  whales  to  he  no  higher  than 
(and  likely  much  h)W(;r  than]  the 
numh(!rs  jirovided  in  the  NMML 
analysis.  This  conclusion  is  also 
sui)porte(l  hy  (1]  the  survey's  avoidance 
of  areas  of  high  Ixduga  density  in  late 
s|)ring  and  summer  when  most  of 
Apache's  surveying  effort  is  (ixjxicted  to 
occur;  (2]  the  availability  of  alternative, 
suitable  heluga  habitat  outside  of  the 
areas  en.sonified  to  100  (113;  (3]  the 
beluga's  tendency  to  avoid  local  noise 
sources  when  alternative,  suitable 
habitat  is  avaihihle  and  tlnw  lack 
motivation  to  nmiain;  and  (4]  the 
experience  of  A])ache’s  .surv(!y 
operations  in  2012.  in  which  no 
ol)serve(l  takes  of  belugas  occurred. 
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Table  6— Probability  of  Sightings  per  Species  for  Year  2 


Species 

Shallow 
(356  km^) 

Intermediate 
(458  km2) 

Total 

160  days 

max 

avg 

avg 

avg 

Harbor  seals . 

45.9 

22.6 

59.0 

29.0 

58.6 

28.9 

250.5 

414 

203.8 

Harbor  porpoises . 

12.8 

0.4 

16.4 

0.6 

16.3 

0.6 

69.7 

mm 

115.2 

4.0 

Killer  whales  . 

0.8 

0.1 

1.0 

0.1 

1.0 

0.1 

4.3 

7.2 

1.0 

Steller  sea  lions . 

2.5 

0.8 

3.2 

1.1 

3.2 

1.0 

13.6 

■B 

22.5 

7.4 

Taka  (Conclusions 

(letaceans — Fifects  on  cetaceans  are 
generallv  expected  to  l)e  restricted  to 
avoidance?  ol  an  ar(;a  around  the  seismic 
survey  and  short-t(!nn  changes  in 
lM?havior.  falling  within  the  MMPA 
definition  e)f  “Level  B  harassment." 

The  re(|ueste(l  take;  numhers  of 
individual  cetaceans  rei)resent  varying 
proi)ortions  of  the  ])opulations  of  each 
spiicies  in  (look  Inl(!t  (Table  7).  For  (look 
Inlet  beluga  whahis.  A|)ache  r(!(piest(!d 
80  tak(!s  by  Level  B  harassment.  I’lie 
authorized  niuuher  of  80  luiluga  whale 
takes  is  l)as(!(l  on  NMML's  (istimati!  of  22 


survey  to  account  for  the  fact  that  tluise 
whales  often  travt;!  in  groups.  This 
muuher  is  approximately  10  percent  of 
the  ])opulation  of  approximat(!lv  812 
animals  (Shelden  ci  al..  2012).  NMFS 
will  r(!(piire  Apache  to  imm(;diat(;ly 
contact  the  Office  of  Protected 
Resources  if  2.5  hiilugas  are  detected  in 
either  tin;  dislnrhance  zone  or  the  safetv 
zone  to  di.scuss  the  need  to  make 
modifications  to  the  monitoring  and 
mitigation.  If  80  belugas  are  detected  in 
the  distnrhanc(!  zone,  seismic  snrv(!y 
operations  involving  the  u.s(;  of  air  guns 
and  ])ingers  must  ceasi;.  For  other 
cetaceans  that  might  occur  in  tlu; 
vicinity  of  tin;  .seismic  surv(!y  in  (look 
lnl(;t,  the  re(in(!.st(!(l  tak(!.s  rtipresent  an 
ev(;n  smaller  perc(!ntage  of  their 

Table  7— Authorized  Number  of  Takes 


resp(!cliv(!  po])ulalions.  Tin?  recpiested 
lakes  of  10  killer  whales  and  20  harbor 
por])oi.se.s  repre.senl  0.80  percent  and 
0.00  percent  of  their  res])ective 
populations  in  the  projiosed  action  area. 

Pinnij)ed.s — Two  pinni])e(l  speci(?.s 
may  he  encountered  in  the  propo.sed 
action  area,  hut  the  harbor  seal  is  likely 
to  he  the  more  ahnndanl  speci{?s  in  this 
ar(?a.  riu?  numher  of  takes  r(?(]ue.sted  for 
individuals  exposed  to  sounds  at 
received  levels  >100  dB,,,,..  re  1  pPa 
during  the  i)ropo.sed  seismic  survey  an? 
as  follows:  harbor  s(?al.s  (200)  and  Steller 
.sea  lions  (20).  'I’he.se  numh(?r.s  r(?pre.s(?nt 
O.tiO  percent  and  0.12  ])(?rcent  of  their 
respective  populations  in  the  propo.sed 
action  ar(?a. 


whales,  which  was  adju.st{?(l  hv  tin? 
average  gronj)  size  of  approximat(?ly  8 
whah?s  n?ported  during  tin?  2012  seismic 


Species 

Number  of 
authorized 
takes 

Population 

abundance 

Percent  of 
population 

Beluga  whales  . 

30 

312 

9.6 

Harbor  seals  . 

200 

29,175 

0.69 

Harbor  porpoises  . 

20 

31,406 

0.06 

Killer  whales . 

10 

1,437 

0.89 

Steller  sea  lions  . 

20 

41,197 

0.12 

Determinations 

iVeg/ig//j/e  Impact 

NMF.S  has  defined  "n(?gligihle 
imjjact"  in  50  CFR  210.108  as  “*  *  *  an 
im])act  r(?sulting  from  the  sj)ecified 
activity  that  cannot  he  rea.sonahly 
exj)(?cted  to.  and  is  not  rea.sonahly  likely 
to.  adversely  aff(?ct  the  species  or  .stock 
through  eff(?ct.s  on  annual  rates  of 
r(?crnitnn?nt  or  survival."  In  making  a 
negligible  impact  determination.  NMFS 
considers  a  varietv  of  factors,  including 
hut  not  limit(?d  to:  (1)  The  numher  of 
anticij)at(?d  mortalities:  (2)  tin?  numher 
and  nature  of  antici])ated  injuri(?s:  (8) 
the  numl)i?r.  natnn?.  intensity,  and 
duration  of  L(?v(?I  B  haras.snn?nt:  and  (4) 
the  context  in  which  the  takes  occur. 

(uven  the  r(?(|uired  mitigation  and 
relat(?d  monitoring,  no  injuries  or 
mortalities  are  antieijjated  to  occur  as  a 
result  of  Apache's  |)roposed  .seismic 


survey  in  (look  Inlet,  and  none  an? 
pro|)osed  to  he  authorized. 

Additionally,  animals  in  the  area  are  not 
ex])(?ct(?d  to  incur  h(?aring  im])airment 
(i.e..  TT.S  or  PTS)  or  m)n-auditorv 
physiological  effects.  The  small  numh(?r 
of  takes  that  are  anticipated  are 
expected  to  h(?  limit(?d  to  short-term 
L(?vel  B  h(?havioral  hara.ssment. 

Although  it  is  ])o.s.sil)le  that  some  marine 
mammal  individuals  mav  h(?  expos(?d  to 
sounds  from  .seismic  .snrv(?v  activities 
more  than  once,  the  duration  of  these 
multi-expo.sur(?.s  is  exi)ect(?(l  to  he  low 
since  both  the  animals  and  the  surv(?v 
vt?ss(?ls  will  In?  moving  constantlv  in  and 
out  of  the  survey  area  and  tin?  .s(?ismic 
air  guns  do  not  op(?rate  continuously  all 
(lay,  hut  for  a  few  hours  at  a  time 
totaling  about  12  hours  a  day. 

Odontocetc?  (including  ("ook  hd(?t 
beluga  whales.  kilh?r  whales,  and  harbor 
porpois(?s)  reactions  to  seismic  energy 


pnkses  are  usually  assum(?d  to  h(?  limit(?d 
to  short (?r  di.stances  from  the  air  gun(.s) 
than  are  those  of  mystic(?tes,  in  ])art 
h(?cause  odontocete  low-fr(?(]uencv 
h(?aring  is  assumed  to  he  l(?ss  .sensitive 
than  that  of  mysticetes.  \Vlu?n  in  the 
(lanadian  B(?aufort  S{?a  in  snmm(?r, 
belugas  app(?ar  to  he  fairly  responsive  to 
seismic  en(?rgv.  with  few  h(?ing  sight(?(l 
within  (i-12  mi  (10-20  km)  of  .seismic 
v(?.ss(?l.s  during  aerial  surveys  (Miller  ct 
al.  2005).  lIow(?ver,  as  noted  above. 

(look  Inlet  belugas  are  mon?  accustom(?(l 
to  anthro])Ogenic  sound  than  beluga 
whah?s  in  the  B(?aufort  S(?a. 

Accordingly.  NMFS  does  not  find  this 
(lata  (l(?terminativ(?  h(?r(?.  Akso,  due  to 
the  dispersed  distrihution  of  beluga 
whales  in  (look  Inlet  during  winter  and 
the  concentration  of  beluga  whales  in 
ui)])(?r  (look  lnl(?t  from  late  April 
through  (?arly  fall,  belugas  would  likely 
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occur  in  small  numbers  iu  the  phase 
two  survey  area  (luring  the  survey 
period  and  tew  will  likely  la;  affected  by 
the  survaw  activity  in  a  manner  that 
woidd  b(!  considered  ladiavioral 
harassment.  In  addition,  due  to  the 
constant  moving  of  the  survey  vcissel, 
the  duration  of  the  noise;  ex|)osnre  hy 
cetac(;ans  to  s(;ismic  impnkse  would  he 
hrief.  lM)r  the  sauu;  r(;ason,  it  is  unlikely 
that  any  individual  auiiucd  would  la; 
(;xposed  to  high  receiv(;d  levels  multiph; 
times. 

Taking  into  account  the  mitigation 
measun;s  that  are  i)lanu(;d.  effects  on 
c(;tacean.s  are  generally  (;xp(;cted  to  he 
restricted  to  avoidance  of  a  limited  area 
around  the  survey  op(;ralion  and  short¬ 
term  changes  in  hehavior,  ialling  within 
the  MMPA  definition  of  "bevel  B 
harassment”.  Animals  are  not  expected 
to  permanently  abandon  anv  area  that  is 
surveyed,  and  any  hehaviors  that  are 
interrnpt(;d  during  the  activity  are 
expected  to  resume  once  the  activity 
mov(;.s  away  from  tin;  ar(;a.  Only  a  very 
small  ])ortion  of  marine  mammal  habitat 
will  he  affected  at  any  tiim;.  and  other 
areas  within  (look  lnl(;t  will  he  availahle 
for  nec(;.ssarv  biological  functions.  In 
addition,  the  ar(;a  wh(;r(;  the  snrv(;v  will 
take  place  is  not  known  to  he  an 
im|)ortant  location  wh(;rehelnga  whales 
congregate  for  leeding,  calving,  or 
nursing. 

Furthermore,  while  the  estimated 
amount  of  take  is  not  the  ])rincipal 
factor  in  NMF.S’  iK;gligible  im])act 
analysis,  the  estimated  nnmhers  of 
animals  ])otentially  ex])o.sed  to  sound 
levels  snfficient  to  cause  bevel  B 
harassment  are  low  p(;rcentages  of  the 
po])nlation  sizes  in  (look  Inlet,  as  shown 
in  Table  7. 

Mitigation  m(;asnres  such  as 
contrcdled  V(;ssel  sjjeed,  dedicated 
marine  mammal  ob.servers.  non-))nrsnit. 
and  shut  downs  or  power  downs  when 
marine  mammals  are  .seen  within 
defined  ranges  will  further  reduce  short¬ 
term  n;action.s  and  minimize  any  effects 
on  hearing  sensitivity.  In  all  cases,  the 
effects  of  the  seismic  snrx’ey  (n  e 
expected  to  he  short-term,  with  no 
la.sting  biological  cons(;(in(;nce. 
Therefore;,  tin;  (;x])osnre  of  cetac(;ans  to 
sounds  prodnc(;d  by  the  phase;  two 
seismic  survey  is  not  antici])at(;(l  to  have 
cin  effect  on  annual  rates  or  recruitment 
or  survival. 

Some  individual  ])innip(;els  may  he; 
(;xpe)se;(l  to  sound  from  the  projeo.sed 
marine;  .snrv(;ys  more;  than  once  during 
the  time  frame  of  the  ])r()je(:t.  However, 
as  discns.sed  ]jre;vionsly,  due  to  the 
constant  moving  of  the  survey  ve;sseb 
the  ])rohability  of  an  individual 
])inni])(;(l  being  exjjosed  to  sound 
multiple  times  is  much  lower  than  if  the 


source  is  stationary.  Taking  into  account 
the;  mitig.ition  me;a.snre;s  that  eire 
])lanne(l.  e;ff(;ct.s  on  pinnipe;(ls  are; 
generally  e;x])(;cte(l  to  he;  re.stricteel  to 
iivoidance;  of  <)  limited  ar(;a  iiroimd  the; 
snrve;y  e)])e;rati()n  iind  short-term 
changes  in  behavior,  Ialling  within  the; 
MMBA  el(;finition  of  "be;vel  B 
harassnu;nt".  Animals  are  not  e;x|)(;(:t(;el 
to  pe;rmanently  abandon  any  eireii  that  is 
snrvey(;(b  and  <mv  he;havi()rs  that  are; 
interrupted  during  the  activity  are 
expi;cte;(l  to  r(;snm(;  once  the  activity 
moves  out  of  the  are;;!.  Only  a  very  simill 
portion  of  marine;  mammal  habitat  will 
l)e  affe;cte;(l  at  any  time,  and  othi;r  areas 
within  Cook  Inlet  will  be  eivailable  for 
iu;ce;s.sary  biological  functions.  In 
addition,  the  area  where  the  snrve;y  will 
take  place  is  not  known  to  be;  an 
important  le)e:ation  where;  pinnipeels 
hanlont.  3'he;  clo.se;st  knenvn  hanle)nt  site 
is  loe:ate;el  em  Kalgin  Islanel,  whie;h  is 
ahe)nt  22  km  fre)m  the;  Me;Arthnr  River, 
'rherefeae,  NMF.S  has  de;te;rmine;el  that 
the;  e;xpe)snre;  e)f  pinnipe;eis  te)  .se)nnds 
])r()elne:e;el  hy  the;  preepeeseel  se;ismie: 
snrve;y  in  Cook  lnle;t  is  ne)t  e;xpe;e:te;el  te) 
re;.snit  in  more;  than  be;ve;l  B  Ininissment 
anel  will  ne)t  have;  ;m  adverse;  e;ffe;e:t  een 
annual  rates  e)f  re;e:rnitme;nt  or  survival. 
rhe;re;fe)re;,  it  is  antie:ip;ite;el  te)  have;  lU) 
me)re;  th;m  a  ne;gligihle  imp;ie:t  een  the; 
emiimils. 

Be)te;nti;il  imp;ie:t.s  te)  imirine;  mammal 
habit.it  we;r(;  eliseaissed  ])re;vie)n.slv  in 
this  eloeaimeait  (see;  the;  "Antie;ip;ite;el 
bffects  e)n  Habitat”  se;e;tie)n).  Altheengh 
some  elistnrhanea;  is  peessihle;  te)  fe)e)el 
se)nrea;s  of  marine;  mammals,  the; 
im]);ie:ts  are;  antieapateel  te)  he;  mine)r 
e;ne)ngh  as  te)  not  affe;e:t  rate;s  e)f 
re;ea  nitment  or  survival  of  marine; 
mammals  in  the;  area.  B;ise;el  e)n  the;  size 
e)f  Ce)()k  Inlet  vvluae  fe;e;eling  hy  marine 
mammals  eeeaairs  ve;r.sns  the  loeailizeel 
are;a  e)f  the  marine  .snrve;y  ae;tivities,  any 
mi.sseel  fe;e;eling  e)p])e)rtnnities  in  the 
elire;e:t  pre)jee:t  are;a  vvonlel  he  minor 
ha.seel  e)n  the  fact  theit  eetlier  fe;e;eling 
are;a.s  e;xi.st  e;lse;where;. 

Siudll  Niinilx^rs 

The;  re;e]ne;.ste;el  t.ikes  anthe)rize;el  nneler 
the;  MMBA  re;j)re;se;nt  n.B  pe;rea;nt  of  the; 
C()e)k  lnle;t  be;Ing:i  whale;  peepnlation  of 
;i])])r()ximate;ly  312  animals  (.Shelelen  e/ 
a/..  2012),  0.89  perea;nt  of  the;  ea)mbine;el 
Ahiska  re;siele;nt  steaik  anel  Cnlf  e)f 
Alaskei,  Ale;nti;m  Ishmel  anel  Be;ring  .Se;a 
ste)e:k  e)f  kille;r  whale;.s  (1,123  re;siele;nts 
;mel  314  transieaits),  anel  O.Ofi  j)e;re:e;nt  e)f 
the;  Cnlf  e)f  Alaska  ste)e:k  e)f 
ap])r()ximately  31,040  htirbor  pe)r])e)i,se;s. 
The;  take;  re;eine;sts  j)re;se;nte;el  fe)r  harhe)r 
s(;als  re;pre;se;nt  0.09  pereient  e)f  the;  (hilf 
e)f  Alaska  .ste)e:k  e)f  ai)pre)ximately  29,17.5 
animals.  The;  re;(]ne;.ste;el  takes  preeposeel 
for  .Steller  se;a  lions  re;pre;.se;nt  0.12 


pere:e;nt  e)f  the  western  ste)e;k  e)f 
appre)ximate;ly  41,197  animals.  The;se; 
take;  e;stimate;s  represent  the;  pe;re;e;ntage; 
e)f  e;ae:h  s])e;e:ie;s  e)r  ste)e:k  that  e:e)nlel  be; 
take;n  by  bevel  B  l)e;havie)ral  htirassment 
if  e;ae:h  animal  is  taken  e)nly  e)ne;e.  The 
nnmhe;r  e)f  marine;  mammals  taken  is 
sm.ill  rehitive  te)  the;  affe;e:te;el  .spe;cie;.s  eer 
.ste)e;ks.  In  eielelitie)!).  while;  NMF.S'  .sniiill 
nnmhe;rs  ele;terminatie)n  is  ha.seel  e)n  the 
antheerizeel  amount  of  take,  the; 
mitigatie)!!  anel  meenitoring  me;asnre;.s 
(eleseaiheel  previeensly  in  this  eleeeanneait) 
in  the;  IHA  are  e;x|)e;cte;d  te;  i)re;ve;nt  take; 
fre)m  e;xe:e;eeling  the;  amounts  iintheerizeel 
and  likely  te)  re;elne:e;  eveai  further  any 
l)e)tential  elistnrhanea;  te)  marine; 
mammals. 

(Conclusion 

Ba.sed  on  the;  analysis  conteiined 
herein  of  the;  likely  e;ffe;e:ts  e)f  the; 
.spe;e:ifie;d  ae:tivity  e)n  marine  mammals 
einel  their  habitat,  anel  taking  into 
ce)nsiele;ratie)n  the;  imjelementiition  of  the; 
mitigatie)!)  anel  enonitorieig  !ne!asi!re!s, 
NMF.S  fniels  that  the;  teetal  takieig  froen 
Apaedie's  pre)j)e).se;el  seisenie:  siervev  in 
Ce)e)k  Inlet  will  have;  a  ne;gligihle;  i!!ij)ae:t 
e)n  the;  affe;e:te;el  .spe;e:ie;.s  e)r  ste)e:ks.  NMF.S 
akse)  fieiels  that  seeiall  m!!nhe;r,s  e)f  enarieie 
!n<!!nmals  will  be;  take;!!  relative;  te)  the; 
|)e)pnhitie)!i.s  e)f  the;  ;!ffe;e:te;el  .spe;e:ie;s  e)r 
,ste)(:ks. 

Impact  on  Availability  of  Ai'fecte;(l 
.Sp(;cie;.s  e)r  Stock  for  Taking  Ibr 
Si!bsiste;nce!  Uses 

.Se;e;tie)!i  101(a)(5)(D)  alse;  re;ep!ire;.s 
NMF.S  te)  ele;te;r!nine;  that  the 
anthe)rizatie)!i  will  eiot  have  an 
nennitigahle;  aelve;r.se;  e;ffe;e:t  oei  the 
availability  e)f  enarine;  enaemnal  spe;e;ie;s 
e)!'  stoe:ks  for  snbsiste;nce  use.  NMF.S  has 
elefineel  “nennitigahle;  aelve;r.se;  i!ni)ae:t” 
i!i  50  (CFR  210.103  as:  an  i!npae:t 
re;snlting  froen  the;  spe;e;ifieel  ae:tivity:  (1) 
That  is  likely  to  re;dne:e  the  avaihehility 
of  the;  .specie;s  to  a  level  i!isnfficie;nt  fe)r 
a  h;!rve;st  te)  !ne;e;t  subsistence  eieeels  by: 
(i)  Causing  the  marine  mannnals  te) 
ahanele)!!  e)r  ave)iel  hnntieig  are;as:  (ii) 
Diree:tlv  elisphie:i!ig  snbsisteeice  n.sers;  or 
(iii)  Blae:i!ig  phvsie;al  l)arrie;r.s  be;twe;e;n 
the;  !nari!ie;  nunnmals  aeiel  the; 
.snh.siste;ne:e;  hunters:  aeiel  (2)  That  e;an!ie)t 
he;  snffie;ie;!)tly  mitigated  hy  e)the;r 
!ne;asnre;.s  te)  ine;re;ase;  the;  availability  e)f 
!nari!ie;  enaemnals  te)  alle)w  snh.si.ste;ne:e; 
!ie;eels  te)  he;  !ne;t. 

The;  snh.siste;ne:e;  harve;.st  e)f  eneirieie 
!n<!!!!!nals  tra!i.s(:e;!iels  the;  eintritie)!!.!!  <i!iel 
e;e:e)ne)!nie;  v.elnes  attribnteel  te)  the 
aeiienal  aeiel  is  a!i  i!ite;gral  |)art  e)f  the; 
e:nltnral  ieleeitity  e)f  the;  re;gie)!i's  Aheska 
Native;  e;()!n!nn!iitie;.s.  hieelihle;  j)art.s  of 
the;  whale;  pre)viele  Native  arti.saeis  with 
enaterials  for  e:nltnral  hanelie:rafts.  aeiel 
the  Inmting  it.s(;lf  pe;rpe;tnate.s  Native 
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traditions  l)v  transmitting  traditional 
skills  and  km)\vli!dgi;  to  younger 
generations  (NOAA  2007).  llowt'ver. 
dne  to  dramatic:  decliniis  in  the  Cook 
InU't  beluga  whale  population,  on  May 
21.  1000.  Icigislation  was  pa.ssed  to 
tcmiporarily  |)rohihit  (until  Octohcir  1. 
2000)  the  taking  of  Cook  Inlet  belugas 
under  the  snhsi.stence  harvcist 
exem|)tion  in  section  101(h)  of  the 
MMPA  without  a  coop(^rative  agrciement 
iKitwecMi  NMF.S  and  the;  affcicted  Alaska 
Native  Organizations  (ANOs)  (Fuhlic 
l.aw  No.  100-31.  section  3022.  113  Stat. 
.17.100).  That  prohibition  was  cjxlended 
indcifinitely  on  Dcjcemher  21. 2000 
(Public  Law  No.  100-.1.13.  siu.tion 
1(a)(2).  114  Stat.  2702).  NMFS 
suhscHjnentlv  entered  into  six  annual  co¬ 
management  agrecmicmts  (2000-2003. 
2005-2000)  with  the  Cook  Illicit  Marine 
Mammal  Counc:il.  an  ANC)  rciprcisenting 
CcK)k  Inlet  beluga  huntciis.  whic;h 
allowed  for  the  harvest  of  1—2  belugas. 
On  Oc:toher  15.  2008.  NMF.S  published 
a  final  rule  that  established  long-tcirm 
harvcist  limits  on  the  Cook  inlcit  beluga 
whalcis  that  may  he  taken  by  Alaska 
Native's  for  snhsi.stc!nc:e  purposes  (73  F’R 
(>0070).  'I’hat  rule!  jirohihits  harvci.st  for  a 
5-vciar  jieriod  (2008-2012).  if  the 
avcirage  ahnnclanc:!!  for  the  (^ook  Inlet 
iKiInga  whalcis  from  the  |)rior  five  yciars 
(2003—2007)  is  below  350  whalcis.  The 
next  5-year  period  that  c:c)ulcl  allow  for 
a  harve.st  (2013-2017).  would  rcicpiirc; 
the  |)n!vic)us  fivci-yciar  avciiagci  (2008- 
2012)  to  he;  above:  350  whalcis. 

Them;  is  a  low  le;ve:l  of  snhsiste;ne:e 
hunting  for  harbor  .se;al.s  in  C^ook  lnle;t. 
.Se;al  hunting  e)e:e:urs  o|)|)ortunistie:ally 
among  Alaska  Natives  who  may  he 
fishing  or  travelling  in  the;  n])j)e;r  lnle;t 
ne;ar  the  mouths  of  the  Snsitna  Rive;r. 
Be;lnga  River,  and  Little  .Snsitna  Rive;r. 
(Ajusisteiiit  with  NMF.S’  imj)leme;nting 
rcignlations.  Apae;he  me;t  with  the  (]ook 
Inle;t  Marine;  Mammal  Conne;il 
(CIMMC) — a  now  dissolved  ANO  that 
re|)re;.se;nte;el  Cook  Inlet  tril)e;.s — on  Mare:h 
29.  2011.  to  dise  iiss  the  prope).se;el 
ae:tivitie:s  and  elise:ii.ss  any  subsistence; 
e:one;e;rns.  Apache;  alse)  me:t  with  the: 
'ryone;k  Native;  Coiporation  on 
Nove;mhe;r  9.  2010  and  the;  .Salamatof 
Native:  (Corporation  on  Nove;ml)e:r  22. 
2010.  Additional  meeetings  we;re;  held 
with  the  Native;  Village;  e)f 'Fveeneek.  the 
Ke;nfiitze;  Inelian  'I'rihe;.  anel  Knik  'I'rihal 
Ce)une;il.  anel  the;  Ninile:hik  Tneditional 
(Coune;iL  Ae;e:oreling  to  Apae:he;.  din  ing 
the;.se;  meM;ting.s.  no  e:e)ne:e;rns  we;re;  raise;el 
re:gareling  potential  e:onflie:t  with 
.suh.siste;ne:e;  harve;st  of  marine;  mammals. 
A|)ae:he;  has  iele:ntifie;el  the;  following 
fe;ature;s  that  are;  inte;nele;el  to  re;ehie;e; 
im|)act.s  to  snl)si.ste;ni:e;  n.se;r.s: 

•  ln-wate;r  se;i.smie;  ae:tivitie:s  will 
follow  mitigation  proe;e;elnre;s  to 


minimize;  e;ffe;cts  on  the;  hehavieir  eif 
marine;  mammals  anel.  the;re;fore;. 
opjeort unities  for  harve:st  liy  Alaska 
Native;  e:e)mmunitie;s:  anel 

•  Re;gie)nal  siil)siste;ne;e; 
re;j)re;.se;ntative;s  may  suppeirt  re;e:e)reling 
marine;  mammal  e)hse;rvatie)ns  along 
with  marine;  mammal  hieileigisls  during 
the;  monitoring  preigrams  and  will  he; 
])re)viele;el  with  annual  re;pe)rts. 

.Sine:e  the  issuaue;e;  eif  the;  April  2012 
II I  A.  Apae'.he;  has  maintaine;el  re;gular 
anel  e:e)nsiste;nt  e:e)mmunie:atie)n  with 
fe;ele;rally  re;e;e)gnize;el  Alaska  Native;s. 

The  Alaska  Native;s.  Native; 

Ce)r])e)ratie)ns.  anel  ANOs  that  A])ae:he; 
has  e:e)mmunie:ate;el  with  ine:lude;:  the; 
Native  Village  of 'I’yemek:  Tvemek  Native 
Ceirpeiration;  Ninile;hik  Native; 
As.soe:iation;  Ninilchik  Traelitiemal 
Ce)une:il:  .Salamatof  Native  Asse)e:iatiem; 
Kuikatnu;  Knik  Native;  Coune;il: 
Ale;xaneler  (Cre;e;k:  Ceiok  lnle;t  Re;gie)n. 

Ine;.;  the;  Native;  Village;  of  Eklutna; 
Kenaitze:  Inelian  Tribe;;  anel  .Se;lele)via 
Native;  As.se)e:aitie)n.  Apae:he;  has  .sliare;el 
information  galhe;re;el  during  the  .se:ismie: 
survey  e;e)nelue:le;el  under  the;  April  2012 
IHA.  anel  plans  em  Imsting  an 
infejrmation  e;xe;hange;  with  Alaska 
Native;  Village;s.  Native;  Ceirpeiratiems. 
anel  either  Ne)n-(Ce)ve;rnme;ntal 
Organizatieins  in  the;  spring  eif  2013 
whe;re;  eiata  freim  the;  past  veiar’s 
meiniteiring  e)|)e;ralie)ns  woulel  he; 
pre:se;nle;el. 

A|)ae;he;  e:e)ne:luele;el.  anel  NMf’.S  agre;e;s. 
that  the;  size;  eif  the;  affe;e:te;el  are;a. 
mitigatiein  me;asure;s.  anel  input  freim  the; 
e:einsultatieins  Alaska  Natives  sheiulel 
re;sult  in  the  jireipeiseel  ae:tiein  having  nei 
e;ffe;e:t  ein  the;  availability  of  marine; 
mammals  feir  suhsi.ste;ne:e;  use;s.  Apae:he; 
and  NMF.S  re;e:eignize;  the;  im]iiirtaue:e;  eif 
emsnring  that  ANOs  anel  federally 
re;e:eignizeel  trihe;s  are;  informed.  engage;cl. 
anel  inveilveel  during  the;  jiermitting 
preie:e;ss  anel  will  e:eintinue;  to  work  with 
the  ANOs  anel  trihe;s  to  eli,se;uss 
eipe;ralieins  anel  ae;tivitie;s. 

On  Fe:hruary  0.  2012,  in  re;s|ieinse;  to 
re;epie;sts  for  geive;rnme:nt-tei-geive;rnme;nt 
consultations  liy  the:  (CIMMCC  anel  Native 
Village;  of  Fklutua,  NMl’.S  me;t  with 
re;pre;.se;ntative;s  of  the;se;  two  groups  anel 
a  re;pre:se:nlative;  freim  the;  Ninile:hik.  We; 
e;ngage;el  in  a  eli.se:ussiein  alieiut  the; 
preipeise;el  IHA  feir  Are;a  1.  the;  MMPA 
jire)e;e;ss  for  issuing  an  IHA,  e:eine;e;rns 
re;gareling  (Ceieik  lnle;t  heiluga  whale;s,  anel 
heiw  tei  ae:hie;ve;  gre;ale;r  e;eieireliuatiein 
with  NMF.S  on  issue;s  that  impae:t  Irihal 
ceine;e;rns.  Feilleiwing  the:  pulilie:atiein  eif 
the;  preipei.se;el  IHA,  NMInS  e;eintae;le;el  the 
leie:al  Native;  Village;.s  lei  infeirm  them  of 
the  availability  eif  the;  Federal  Register 
neitie:e;  anel  the;  ei]ie;ning  of  the;  puhlie: 
comment  pe:rieiel.  During  the:  iiulilie; 
e:eimme:nl  ]ie;rieiel.  NMF.S  ree;e;ive;el  le;tte;rs 


from  two  tribes — the  Kenaitze;  Inelian 
Trilie;  and  the;  .Seleleivia  Village;  Tribe;— 
which  were;  aeldre:.sse;el  in  the;  (Ceimme;nt 
anel  Re;speinse;s  se;e:liiin  of  this  neilie:e:. 

NMF.S  antie’.i]iate;s  that  any  e;ffe;e;ts 
freim  Apae:he;’s  preipiiseel  seiismie;  surveiy 
ein  marine;  mammals.  e;s])e;e:iall v  harlieir 
seals  and  (Ceieik  Iule;t  he;luga  whaleis. 
whie:h  are;  or  have;  lie;e;n  taken  feir 
sulisiste;ne:e;  useis,  weiuld  he;  short-term, 
site;  spe;cifie:.  anel  limiteel  to 
iue:einse;e]ue;ntial  e:hange;s  in  lieihavieir 
anel  mild  stress  respein.ses.  NMF.S  does 
not  antie:i]>ate;  that  the  autheirize;el  taking 
of  affe;e:te;el  s]ie;e:ies  or  stoe:ks  will  re;elue:e; 
the;  availability  of  the  spi;e;ie;s  lei  a  level 
insuffie;ie;nt  for  a  harve.st  to  me;e;t 
sulisistene;e;  ne;eels  by:  (1)  (Causing  the; 
marine  mammals  to  ahanelon  or  avoid 
hunting  areas:  (2)  elirectly  elisplae:ing 
subsistence  users:  or  (3)  plae:ing 
)ihvsie:al  harriers  he;twe;e;n  the;  marine; 
mammals  anel  the  suhsiste;ne:e  hunters: 
anel  that  e:annot  he  suffie;ie;ntly  mitigateel 
by  othe;r  me;asure;s  lei  increase;  the 
availability  eif  marine;  mammals  tei  alleiw 
sulisistene:e  neieels  tei  he;  me;t.  Therefore, 
NMF.S  has  deilermineel  that  the;  ]iropeise;el 
re;gulatieins  will  neit  have;  an  unmitigalile; 
adverse;  impae:t  on  the  availability  eif 
marine;  mammal  stoc:ks  for  sulisiste;ne;e; 
uses. 

Fndangered  Spe;e:ies  Act  (ESA) 

Theire  are;  twei  marine;  mammal 
spe;e;ie;s  li.steiel  as  e;nelange;re;el  under  the; 
I'CSA  with  c;einfirme;d  or  jieissihle; 
oe:e:urre;ne:e;  in  the;  preipeiseel  ]ireije;e:l  are;a: 
the;  (Ceieik  Inle;t  he;luga  whale;  and  .Steller 
se;a  Hem.  In  aelelitiein.  the;  prei|ieise;el 
ae:tiein  weiuld  eii:e:ur  within  designateel 
e:ritie:al  habitat  for  the  (Cook  Inlet  he;lnga 
whaleis.  NMFS’  Permits  anel 
Ceinservalion  Division  e:einsulte;d  with 
NMFS’  Alaska  Region  Protec:teel 
Re;soure:e;s  Division  imeler  seic:tiein  7  eif 
the;  IvSA  em  the;  issuane:e  of  the;  first  11  LA 
to  A]iae:he:  under  see:tiein  101  (a)(5)(D)  of 
the;  MMPA.  whie;h  analyzeel  the;  iinjiacts 
in  the;  eith.er  areas  where  Apae:he’s  has 
]iropo.se;el  to  e:eindue:t  .seismic:  surveys, 
ine:luding  Area  2.  (In  May  21. 2012, 
NMF.S’  Alaska  Region  issued  a  revi.seel 
liioleigie:al  ei|iiniein.  whie:h  e:eine:lueleel 
that  the;  IHA  is  neit  like;ly  lei  jeeijiarelize; 
the;  e:eintinue:el  existene:e;  eif  the;  marine; 
mammal  spe;e:ie;s  (sue:h  as  (Ceiok  Inleit 
heiluga  whaleis  and  .Stelleir  sea  Hems) 
affe;e:te:el  liv  the;  .seismie:  surveiv  or  destrov 
eir  adveirseily  meielify  eleisignateiel  e:ritie:al 
habitat  for  Ceieik  Inleit  heiluga  whales. 
Although  the;  hieilogie:al  opinion 
e:emsiele;re;ei  the;  e;iie;e:ts  of  nmlti|ile;  years 
of  seismie:  surveying  in  the  entire; 

]ir(ije;e:t  are;a  as  a  whole,  see;  figure  (i  eif 
the;  liieileigie:al  opinion,  tei  he;  e:autiems  in 
light  eif  the;  e:hange  in  .seieijie.  NMFS’ 
Peirmits  anel  (Cem.servatiem  Divisiem 
re;e|ue;ste;el  reiinitiatiem  eif  e:emsultation 
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under  .Section  7  of  the  IvSA  to  address 
the.se  changes  in  the  pro])o.s(!d  action.  A 
new  Biological  ()])inion  was  issued  on 
Fehrnarv  14,  2012.  The  Biological 
Ojiinion  deterniined  that  the  issuance  of 
lllA  is  not  likely  to  jeopardize  the 
continued  existenci;  of  the  (look  Inlid 
ludnga  whales  or  the  western  DB.S  of 
.Steller  sea  lions,  or  destroy  or  adversely 
modify  (look  Inlet  helnga  whale  critical 
hahitat.  Finally,  the  Biological  ()i)inion 
includes  an  Incidental  Take  .Statement 
(IT.S)  for  (look  lnl(!t  helnga  whales  and 
.Steller  sea  lions.  'I'he  IT.S  contains 
reasonahle  and  jirndent  measures 
im])lemented  by  terms  and  conditions  to 
minimize  the  effects  of  this  take. 

National  Environmental  Policy  Act 
(NEPA) 

NMF.S  ])repared  an  Environmental 
A.ssessment  to  determine  whether  this 
proposed  activity  will  have  a  significant 
effect  on  the  human  environment.  This 
analysis  was  completed  })rior  to  the 
issuance  the  11  lA  with  NMF.S’  issuance 
of  a  Finding  of  No  .Significant  lm])act 
(FONSl). 

Authorization 

NMF.S  has  i.ssned  an  incidental 
harassment  authorization  for  the  take;  of 
marine  mammals  incidental  to  Ai)ache’s 
.seismic  survey  in  (look  Inlet.  Alaska, 
provided  the  ])revionsly  mentioned 
mitigation,  monitoring,  and  niporting 
r(!(inireimmts  are  inc;orporated. 

IDalcul:  Imhruarv  20.  2()i:i. 

Iletcii  M.ttolde, 

Acting  Director.  Office  of  Protected  Pesonrees. 
X’otioind  .Marine  Pisherie.s  Service. 
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DEPARTMENT  OF  COMMERCE 

United  States  Patent  and  Trademark 
Office 

Submission  for  0MB  Review; 

Comment  Request 

The  United  States  Patent  and 
Trademark  Office  (IJ.SPTO)  will  submit 
to  the  Office  of  Management  and  Budget 
(OMB)  for  clearancie  the  following 
propo.sal  for  collection  of  information 
under  the  provisions  of  the  Pa])erwork 
Reduction  Act  (44  U..S.0.  c:hapter  3.5). 

Agency:  United  .States  Patent  and 
rrademark  Office  (U.SPTO). 

'nth;:  Recjiiirements  for  Patent 
Aj)plications  Containing  Nucleotide 
.Secpience  and/or  Amino  Acid  .Setjnence 
Disclosures. 

Form  Niimhciis):  P’rO/.SB/t)3. 

Agency  Approval  Number:  08.51- 
0024. 


'Fype  of  Request:  Revision  of  a 
currently  approved  collection. 

Riirden:  138,22.5  hours  annually. 

Number  of  Respondents:  2.5.2.50 
respon.ses  j)er  year. 

Avg.  Honrs  per  Response:  The  I  I.SPTO 
estimates  that  it  will  take  the  public 
ap])roximately  six  minutes  (0.10  hours) 
to  six  hours  to  gather  the  nece.ssarv 
information,  ])repare  the  form  or 
secjiience  li.sting,  and  snhmil  it  to  the 
U.SPTO. 

Needs  and  Uses:  Patent  ap])lications 
that  contain  nucleotide  anil/or  amino 
acid  secjiience  disclosures  most  include 
a  cojiy  of  the  .setinence  listing  in 
accordance  with  the  retjiiirements  in  37 
CFR  1.821-1.825.  Applicants  may 
submit  secpience  listings  for  both  U..S. 
and  international  i)atent  appliciations. 
'File  U.SPTO  uses  the  secpience  li.stings 
during  the  examination  process  to 
determine  the  patenlahilitv  of  the 
associated  patent  application.  .Secjnence 
listings  are  also  di.sclo.sed  as  part  of  the 
])nhli.shed  patent  a])plication  or  issued 
patent.  Aj)])licants  n.se  secpience  data 
when  preparing  hiotecihnology  jiatent 
apjilications  and  may  also  .searc:h 
secjnence  listings  after  jmhliciation. 

Affected  Pablic:  Businesses  or  other 
for-jirofits;  not-for-jirofit  institutions. 

Freqaency:  On  oc:c:asion. 

Res})ondent's  Obligation:  Recjiiired  to 
obtain  or  retain  benefits. 

OMR  Desk  Officer:  Nic:holas  A.  Inaser. 
email: 

Nicbolas_A._Fraser@omb.eoi). gov. 

Once  snhmittecl.  the  recpiest  will  he 
jnihlicly  available  in  elec:tronic:  format 
through  the  Information  Uollection 
Review  jiage  at  www.reginfo.goy. 

Pajier  ciojiies  can  he  obtained  by: 

•  Email: 

In  format  ionUoIIection@nsf)to. gov. 
Include  ‘‘()(i.51-()()24  ciojiy  recjne.st"  in 
the  subject  line  of  the  message. 

•  M(nl:  .Susan  K.  Fawciett.  Records 
Officer.  Office  of  the  Chief  Information 
Officer.  United  .States  Patent  and 
Trademark  Officie,  P.O.  Box  1450, 
Alexandria,  VA  22313-1450. 

Written  comments  and 
reciommenclations  for  the  |)rc)|)c).secl 
information  collection  shonlcl  he  sent  on 
or  before  March  27,  2013  to  Niciholas  A. 
Fraser,  OMB  Desk  Officer,  via  email  to 
Nicholas_A._I'’rasei@omb.eop.gov.  or  by 
fax  to  202-30.5-5107,  marked  to  the 
attention  of  Nic:holas  A.  Fraser. 

Haled:  iMibniarv  20.  2013. 

Susan  K.  Fawcell, 

Records  Officer.  VSPTO.  Office  o  f  the  Chief 
Information  Officer. 

|FR  Doc.  2(n:i-(l420(l  Filed  2-22-i:i:  8:45  am| 
BILLING  CODE  3510-16-P 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Information  Collection;  Submission  for 
OMB  Review,  Comment  Request 

AGENCY:  Corjioration  for  National  and 
Community  .Servic:e. 

ACTION:  Nc)tic:e. 

SUMMARY:  'I'he  ("orjioration  for  National 
and  Commnnity  .Service  (C'.NC.S)  has 
submitted  a  pnlilic  information 
collection  recpiest  (ICR)  entitled 
National  .Service  rrn.st  Enrollment  F’orin 
and  National  .Service  Trust  Exit  Form 
for  review  and  ajijiroval  in  accordance 
with  the  Pajierwork  Reduction  Act  of 
1‘)‘).5.  Public  Law  104-13.  (44  U.S.C. 
(diajiter  35).  Cojiies  of  this  ICR.  with 
ajijilicahle  snpjiorting  documentation, 
may  he  obtained  by  calling  the 
Corjioration  for  National  and 
Commnnity  .Service,  Brnce  Kellogg,  at 
(202)  00()-0954  or  email  to 
bkelIogg@cns.goy.  Individuals  who  n.se  a 
telecommnnic:ations  device  for  the  deaf 
(TTY-TDD)  may  call  1-800-833-3722 
between  8:00  a. in.  and  8:00  |).ni.  Eastern 
'Fiine.  Monday  through  Friday. 
ADDRESSES:  Comments  mav  he 
snhmitted.  identified  by  the  title  of  the 
information  collection  activity,  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Attn:  Ms.  .Sharon  Mar.  OMB 
Desk  Officer  for  the  Corjioration  for 
National  and  Commnnitv  .Servic:e.  hv 
any  of  the  following  two  methods 
within  30  days  from  the  date  of 
jinhlication  in  the  Federal  Register: 

(1)  Ry  fax  to:  (202)  30.5-0974, 
Attention:  Ms.  .Sharon  Mar.  OMB  Desk 
Officer  for  the  (iorjioration  for  National 
and  Commnnity  Service:  or 

(2)  Ry  email  to:  smai@omb.eoi). gov. 
SUPPLEMENTARY  INFORMATION:  'Fhe  OMB 
is  jiarticnlarly  interested  in  comments 
which: 

•  Evaluate  whether  the  jirojKi.sed 
collection  of  information  is  neces.sarv 
for  the  jirojjer  jierformance  of  the 
functions  of  CNC.S.  imilnding  whether 
the  information  will  have  jiractical 
utility: 

•  Evaluate  the  accuracy  of  the 
agenev’s  estimate  of  the  burden  of  the 
jirojio.sed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assnmjitions  used; 

•  Projiose  ways  to  enhance  the 
(jiialitv,  ntilitv.  and  claritv  of  the 
information  to  he  collected:  and 

•  Projiose  ways  to  minimize  the 
hnrden  of  the  collection  of  information 
on  tho.se  who  are  to  resjiond.  including 
through  the  use  of  ajijn’ojiriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
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to(:hnique.s  or  other  forms  of  information 
technology. 

Comments 

A  ()l)-(lay  public  comment  Notice  was 
published  in  the  Federal  Register  on 
\Ye(lne.s(lav.  October  31. 2012.  This 
comment  |)eriod  (mded  December  30. 
2012.  No  public  comments  were 
received  from  this  Notice. 

Di-scription:  is  .seeking  ajjproval 

of  the  Fnrollment  Form,  which  is  ii.sed 
by  Amerifiorps  memh(Ms  and  ])rogram 
.staff  to  enroll  in  the  National  .Service 
Trust.  The  Kxit  Form  is  iisiul  bv 
AmeriCorj)s  inemlnMS  and  program  staff 
to  document  the  completion  of  their 
term  of  service.  This  information  is  also 
collected  electronically. 

Type  of  lim  iffw  :  Renewal. 

Agency:  (Corporation  for  National  and 
(Community  .Service. 

Titio:  National  Service  Trust 
I'Cnrollment  Form  and  National  .Scnvice 
Tru.st  Fxit  Form. 

OMB  Xuiuhor:  3()4.")-()t)()() 

(I'Cnrollment)  and  3()4.'j-()()1  .'j  (Kxit). 
Age;)cy  .Vn/nher;  None. 

Affrclod  Public:  Aim!ri(Cor]).s  membtirs 
and  j)rogram  staff. 

Total  Bcspondcnts:  HI. ()()() 
(Knrolhnents)  and  7‘).()()()  (Kxits). 

Prcipicncy:  Once  ja!!'  form  per  tm  in  of 
service. 

/\\7;/Yige  I'iiuc  per  Besponse:  10 
minutes  per  form. 

Esiiimited  Total  Burden  Hours:  13..'j0() 
hours  (I'Cnrollment)  and  13.1()().()7  (ICxit). 

Total  Burden  (lost  lcupit(d/stai'tup): 
None. 

Total  Burden  (lost  loperating/ 
nuuntenunce):  None. 

Dated:  l-'eliriiarv  1!).  2013. 

Maggie  ’I'aylor-tCoates. 

(iliief.  Trust  Operations. 

|I  K  I)(k:.  2in3-l)-4U(i  Fil(!(l  2-22-i:<:  K:45  ami 
BILLING  CODE  6050-SS-P 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

[Docket  ID  DOD-2013-OS-0029] 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Defense  (DoD). 
DoD  (Chief  Information  Officer  (DoD 
(CIO). 

action:  Notice. 

The  Department  of  Defense  has 
suhinittiuj  to  OMB  for  clearance,  the 
following  |)roposal  for  collection  of 
information  under  tin;  provisions  of  the 
Paj)erwork  Reduction  Act  (44  l]..S.(C. 
(Cha])ter  33). 


DATES:  Consideration  will  be  given  to  ail 
comments  receivcul  by  March  27.  2013. 

Title.  Associated  Form  and  OMB 
Muinber:  information  Assuranci! 
.Scholarshi])  Program;  OMB  (Control 
Number  ()7{)4-()4H(i. 

Type  of  Becpiest:  Extension. 

\hnnber  of  Bespondents:  337. 

Besponses  per  Bespondent:  1. 

Annnul  Besj)onses:  337. 

Average  Burden  per  Besponse:  3.H32 
hours. 

Anniud  Burden  Hours:  1,072  hours. 

\’eeds  and  Uses:  The  National 
.Security  Agency  (N.SA)  is  the  Executive 
Administrator  of  the  DoD  Information 
Assurance  .Scholarshi])  Program  (lA.SP). 
.serving  on  behalf  of  DoD  (Chief 
Information  Officer.  Tho.se  who  wish  to 
j)articipate  in  the  DoD  lASP 
Recruitment  program  must  com|)lete 
and  submit  an  ap|)lication  package 
through  their  college  or  university  to 
N.S.A.  (Centers  of  Academic  Ext:ellence  in 
Information  Assurance  Education  and 
Research  ((CAEs)  interesteil  in  a])])lying 
for  capacity-building  grants  must 
complete  and  submit  a  written  projxi.sal, 
and  all  colleges  and  universities 
.snbse(]uently  receiving  grants  must 
provide  documentation  on  how  the 
grant  funding  was  utilized  and  the 
resulting  accomplishments.  Without 
this  written  documentation  detailing 
scholarship  applicants'  credentials, 
grant  proposals,  and  grant  execution 
accom])lishments.  the  DoD  has  no 
means  of  judging  the  (piality  of 
applicants  to  the  j)rogram  or  collecting 
iidbrmation  regarding  ])rogram 
|)erformance. 

Affected  Puldic:  "Individuals  or 
hou.seholds."  sj)ecifically  college 
students  at  institutions  designated  as 
(CAEs  who  are  interested  in,  and  (jualify 
to  ap|)ly  for  a  scholarship;  (CAEs 
interested  in  submitting  proposals  for 
ca])acity-l)nilding  grants,  and  faculty 
advisors  (Princi])al  Investigators). 

Fref/  u  f  )/7  f;y ;  A  n  n  u  a  1 1  y . 

Bespondent 's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Mr.  )ohn  Kraemer. 

Written  comments  and 
recommendations  on  the  j)ro])osed 
iidbrmation  collection  should  be  sent  to 
Mr.  Kraemer  at  the  Office  of 
Management  ami  Budget,  Desk  Officer 
for  DoD.  Room  10231),  New  Executive 
Office  Building.  Washington,  D(C  20303. 

You  may  also  submit  comments, 
identified  by  docket  number  and  title, 
by  the  following  method; 

•  Federtd  eBuleinaking  Ported:  bt1i):/7 
wn'w.regu lot ions.gov.  Follow  the 
instructions  for  submitting  comments. 

Instructions:  All  submissions  received 
must  include  the  agency  name,  docket 
number  and  title  for  this  Federal 
Register  document.  'I'he  general  ])olicy 


for  comments  and  other  submissions 
from  members  of  the  j)ul)lic  is  to  make 
these  submi.ssions  available  for  public 
viewing  on  the  Internet  at  http:// 
www.regidations.gov  ns  they  are 
received  without  change,  including  anv 
|)ersonal  identifiers  or  contact 
information. 

Dol)  Clearance  Officer:  Ms.  Patricia 
Toi)ping.s. 

Written  recpiests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Ms.  Toi)i)ing.s  at  WII.S/E.SD 
Information  Management  Division,  4H()() 
Mark  ('.enter  Drive,  East  Tower,  .Suite 
02(109.  Alexandria.  YA  22330-3100. 

Dated:  l''el)niarv  20.  2013. 
yVaroii  Siegel, 

Alternate  OSD  Federal  Hegister  Liaison 
Officer.  Department  of  Defense. 

|FK  Ooc.  2(n:i-041<)<l  Filed  2-22-i:i:  H:4.'')  ain| 

BILLING  CODE  5001 -06-P 

DEPARTMENT  OF  DEFENSE 

Defense  Acquisition  Regulations 
System 

Accelerated  Payments  to  Small 
Business  Subcontractors 

agency:  Defen.se  Acciuisition 
Regulations  .Svstem.  Department  of 
Defense  (DoD). 

ACTION:  Notice. 

SUMMARY:  DoD  has  di.st;ontinued  its 
tem])orary  i)rac.tice  of  ])roviding 
accelerated  payments  to  all  contractors. 
DATES:  Effective  date:  February  23,  2013. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Lee  Renna,  telejihone  371-372-0093. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

DoD  ])rovided  notice  in  the  Federal 
Register  at  77  FR  0329H.  on  October  10, 
2012.  that  it  had  taken  steps  to 
accelerate  payments  to  all  DoD  j)rime 
contractors,  in  order  to  im])lement  the 
temporary  j)olicy  established  in  OMB 
Memorandum  M-12-10,  Providing 
Prompt  Payment  to  Small  Business 
.Subcontractors  ()ulv  11.  2012). 

DoD  hiis  now  discontinued  the 
tem])orary  pnictice  of  accelerating 
payments  to  till  j)rime  contractors.  This 
action  does  not  affect  DoD’s  policy  to 
assist  small  business  prime  contnictors 
by  paying  them  as  (piickly  as  po.ssihle 
after  receipt  of  an  invoice  and  all  j)ro|)er 
documentiition.  while  also  maintaining 
necessary  DoD  internal  c:ontrols.  The 
Dej)artment  plans  to  continue  phased 
imj)lementation  of  the  policy  at  Defen.se 
Federal  Accpiisition  Regulation 
.Su])])lement  232.903  and  232.900. 
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Aiillmrily:  41  i:U)3. 

Miinui;l  Qiiinonos, 

Editor,  Dafonsa  Ac(iuisilion  I{(!>>id(ilioiis 
Svsiom. 

IKK  Due.  2(li:i-04:i<)4  I'iliid  2-22-i;i:  K:4r)  ain| 
BILLING  CODE  5001-06-P 


DEPARTMENT  OF  ENERGY 
Intrepid  Robotics,  Inc. 

agency:  Otlici;  of  the  Cenoral  Counsel. 
Dciparlinent  of  Eiuugy. 

ACTION:  Notice  of  intent  to  grant 
exclusive  patent  license. 

SUMMARY:  Notice  is  heniliy  given  to  an 
intent  to  grant  to  Intrepid  Robotics.  Inc., 
of  Houston.  Texas,  an  exclusive  liccaise 
to  practice  the  inventions  described  in 
II.S.  Patent  No.  8,122,780,  entitled 
“Explosion  Proof  Vehicle  for  Tank 
Ins])ection”.  The  invention  is  owned  by 
the  United  States  of  America,  as 
represented  hv  the  II..S.  De])artment  of 
Energy  (DOE). 

DATES:  Written  comments  or 
nonexclusive  license  a])])lications  are  to 
he  received  at  the  address  li.sted  below 
no  later  than  March  27,  2013. 

ADDRESSES:  Office  of  the  Assistant 
(ieneral  Conn.sel  for  Technology 
Transler  and  Intellectual  Propta  ty.  U..S. 
Diipartment  of  Energy,  1000 
lndi!|)endence  Ave.  SW..  Washington, 
DC  20.585. 

FOR  FURTHER  INFORMATION  CONTACT:  )ohn 
r.  Eneas,  Office  of  the  Assistant  Ceneral 
(ionnsel  for  Technology  Transfer  and 
Intellectual  Property.  II.S.  Department 
of  Energy.  Forrestal  Building.  Room  Ol*’- 
0(i7,  1000  Indejiendence  Ave.  SW.. 
Washington.  DC  20585:  Tele])hone  (202) 
580-2030. 

SUPPLEMENTARY  INFORMATION:  35  U.S.C. 
200  provides  federal  agencies  with 
authority  to  grant  exclusive  licen.ses  in 
federally-owned  inventions,  if.  among 
other  things,  the  agency  finds  that  the 
public  will  he  served  by  the  granting  of 
the  license.  'Ehe  statute  recpiires  that  no 
exclusive  licen.se  may  he  granted  unless 
jnihlic  notice  of  the  intent  to  grant  the 
license  has  been  jirovided.  and  the 
agency  has  c:onsidered  all  comments 
receivcul  in  response  to  that  jnihlic 
notic.e,  before  the  end  of  the  comment 
period. 

Intr(!])id  Robotics,  Inc.,  of  Monston, 
Texas  has  a|)plied  for  an  exclusive 
license  to  jiractice  the  inventions 
embodied  in  U..S.  Patent  No.  8.122.780 
and  has  plans  for  commercialization  of 
the  inventions. 

3'he  exclusive  license  will  he  subject 
to  a  license  and  other  rights  retained  hv 
the  II.S.  Covernment.  and  other  terms 


and  conditions  to  lx;  negotiated.  DOE 
intends  to  negotiate  to  grant  the  license, 
unless,  within  30  days  of  this  notice,  tin; 
Assistant  Ceneral  Conn.sel  for 
'rechnology  Transfer  and  Intellectual 
Pro])erty.  Diipartment  of  Energy. 
Washington,  DC  20585,  receiv(!s  in 
writing  any  of  tin;  following,  together 
with  snp])orting  documents: 

(i)  A  .statement  from  any  person 
setting  forth  reason  whv  it  would  not  he 
in  the  best  interests  of  the  United  .States 
to  grant  the  proposed  licen.se:  or 

(ii)  An  application  for  a  nonexclusive 
license  to  the  invention  in  which 
a])])licant  states  that  it  alreadv  has 
brought  the  invention  to  practical 
a]i])lication  or  is  likely  to  bring  the 
invention  to  practical  a|)|)lication 
expeditiously. 

The  Dejiartment  will  review  all  timelv 
written  responses  to  this  notice,  and 
will  ]noceed  with  negotiating  the 
license  if,  after  consideration  of  written 
respon.s(!s  to  this  notice,  a  finding  is 
made  that  the  licen.se  is  in  the  ])ublic 
interest. 

Issiuxl  ill  Wasliiiigleii.  DCi.  on  l-'nliruarv  1.5. 
201  :i. 

)(ihn  I.iicas. 

AssislonI  (ionoro!  (ioiinsal  for  7V.*c/i;io/og\’ 
'I'ronsfor  ond  lotoUocluol  Proporiv. 

II'K  Doc,  20i;i-()42<l‘l  I'ilisl  2-22-i:i:  H:4.S  am| 
BILLING  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Oak  Ridge 
Reservation 

agency:  Department  of  Energy. 

ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Oak  Ridge 
Reservation.  'I’he  Federal  Advisory 
Committee  Act  (Pnh.  L.  82-483,  88  .Stat. 
770)  requires  that  public  notice  of  this 
meeting  be  announced  in  the  Federal 
Register. 

DATES:  Wednesday,  March  13.  2013. 

8:00  p.m. 

ADDRESSES:  Dejiartment  of  Energy 
Information  Center,  Office  of  Science 
and  Technical  Information,  1 
Science.gov  Way,  Oak  Ridge.  Tennessee 
37830. 

FOR  FURTHER  INFORMATION  CONTACT: 

Melvssa  P.  Noe,  Federal  Coordinator. 
Department  of  Energy  Oak  Ridge 
Ojierations  Office,  P.O.  Box  2001,  EM- 
00.  Oak  Ridge,  TN  37831.  Phone  (885) 
241-3315:  Fax  (885)  578-0058  or  email: 
no(uup@oro.doo.oov  or  check  the  Web 
site  at  \v\vn’.o(ikridg(i.doo.gov/oni/ss(ih. 


SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  jnnqiose  of 
the  Board  is  to  make  recommendations 
to  DOE-EM  and  site  management  in  the 
areas  of  environmental  restoration, 
waste  management,  and  related 
activities. 

'rentative  Agenda 

•  Welcome  and  Annonneements 

•  Comments  from  the  Dejnity 
Designated  Federal  Officer 

•  Comments  from  the  DOE.  Tennessee 
De])artment  of  Environment  and 
Conservation,  and  Environmental 
Protection  Agency  Liaisons 

•  Public  Comment  Period 

•  Presentation  on  EM’s  Approach  to 
Contracting  and  'I’ransfer  and 
Development  of  Projierties  at  East 
Tennessee  Technology  Park 

•  Additions/Approval  of  Agenda 

•  Motion.s/Apjiroval  of  P’ehrnarv  13, 

2013  Meeting  Minutes 

•  Status  of  Recommendations  with  DOE 

•  Committee  Reports 

•  Federal  Coordinator  Report 

•  Adjourn 

Pahlic  Participation:  The  EM  SSAB, 
Oak  Ridge,  welcomes  the  attendance  of 
the  public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  jiersons  with  ])hvsical 
disabilities  or  sjiecial  needs.  If  von 
riupiire  sjiecial  accommodations  due  to 
a  di.sahility.  please  contact  Melv.s.sa  P. 
Noe  at  least  seven  days  in  ailvance  of 
the  meeting  at  the  phone  number  li.sted 
above.  Written  .statements  may  he  filed 
with  the  Board  either  before  or  after  the 
meeting.  Individuals  who  wish  to  make 
oral  statements  pertaining  to  the  agenda 
item  should  contact  Melvssa  P.  Noe  at 
the  addre.ss  or  telephone  nnmher  listed 
above.  Recpiests  must  be  received  five 
days  prior  to  the  meeting  and  reasonable 
provision  will  he  made  to  include  the 
])resentation  in  the  agenda.  'I’lie  Deputy 
Designated  Federal  Offic:er  is 
empowered  to  condnc:t  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Individuals 
wishing  to  make  public  comments  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments. 

Minutes:  Minutes  will  be  available  by 
writing  or  calling  Melvssa  P.  Noe  at  the 
address  and  ])hone  number  listed  above. 
Minutes  will  akso  be  available  at  the 
following  Wei)  site:  http:// 
w’ww.oakridge.doe.gov/ein/ssah/ 
ininntes.htm. 

Issued  at  Washington.  DC.  on  l'’el)inary  1.5. 
20i:i. 

l.aTanya  R.  Butler, 

Deputy  (ioiinuittee  Munoi’ement  Officer. 

IFR  Doc.  2(n:}-()42;t»  I'iled  2-22-i:t:  a;4.5  am| 
BILLING  CODE  6450-01-P 
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DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Idaho 
National  Laboratory 

AGENCY:  Department  ol  Fikmj’v. 
action:  Notice  of  open  nun^ting. 

SUMMARY:  riiis  notice  announces  a 
meeting  of  tlie  Fnvironmental 
Management  .Site-.Sj)ecific  Advisory 
Board  (FM  SSAB).  Idalio  National 
Dil)oratorv.  The  Fculeral  Advisory 
Oommittcu;  Act  (Bill).  L.  5)2-4()3.  HO  .Stat. 
770)  reipiires  that  public  notice  of  this 
meeting  he  announced  in  the  Federal 
Register. 

DATES:  Wednesday.  March  13.  2013. 

8:00  a.m.-.'itOO  ]).m.  The  opi)ort unities 
for  i)uhlic  comment  will  he  at  10:00  a.m. 
and  3:00  p.m.  The.se  times  are  snl)jer:t  to 
change:  please  contact  the  Federal 
Coordinator  (below)  for  confirmation  of 
times  prior  to  the  meeting. 

ADDRESSES:  Hilton  Carden  Inn.  700 
l.indsav  Boulevard.  Idaho  Falls.  Idaho 
83402. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Bence.  Federal  (Coordinator. 
Department  of  Fnergy.  Idaho  Operations 
Office.  lO.'la  Fremont  Avenue.  MS- 
1203.  Idaho  Falls.  Idaho  8341.').  Bhone 
(208)  .')2()-()r)18:  f  ax  (208)  .‘■)2()-878‘)  or 
email:  pnnrevMid.don.gov  m  visit  the 
Board's  Internet  home  page  at:  Iitlj):// 

//j/fY;/).e;)e;g\'.”f)i'/. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  thf^  Boord:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOF-FM  and  site  management  in  the 
areas  of  environmental  restoration, 
waste  management,  and  related 
activities. 

Tontative  Topics  io<^cndo  topics  nuty 
change  up  to  the  day  of  the  meeting: 
please  contact  Robert  L.  Pence  for  the 
most  current  agenda): 

•  Recent  Buhlic  Involvement 

•  Idaho  (Cleanup  Broject  Brogress  to 
Date 

•  Sodium  Bearing  Waste  Treatment 
Blant  Update 

•  DOF-ldaho  Review  of  Blue  Ribbon 
Commission  Recommendations 

•  Overview  of  R(CRA  Broces.s — Buhlic 
Involvement  Opportnnitv 

•  Rad  101 — Bersonal  Brotection 
l'C(|ni])ment 

•  Overview  of  Integrated  Safety 
Management  System 

Public  Participation:  The  FM  SSAB. 
Idaho  National  Laboratory,  welcomes 
the  attendance  of  the  ])uhlic  at  its 

'  1.')  li-.S.C.  717-717\v. 

-llu!  Commission  dol'inos  Ijiinton  os  tlio  loliii 
limo.  od'ort.  or  tlnancial  m.sourcos  (!X|)oii(l(!(l  by 


advisory  committee  meetings  and  will 
make  every  effort  to  accommodate 
persons  with  physical  di.sahilities  or 
special  needs.  If  you  reipiire  special 
accommodations  due  to  a  disahilitv, 
please  contact  Robert  L.  Bence  at  least 
seven  days  in  advance  of  the  meeting  at 
the  ])hone  numher  li.sted  above.  Written 
statements  may  he  filed  with  the  Board 
either  before  or  after  the  meeting. 
Individuals  who  wish  to  make  oral 
presentations  ])ertaining  to  agenda  items 
should  contact  Robert  L.  Bonce  at  the 
address  or  tele))hone  nnmher  li.sted 
above.  The  reipiest  must  be  received  five 
days  i)rior  to  the  meeting  and  rea.sonahle 
])rovisiou  will  he  made  to  include  the 
])reseutation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Individuals 
wishing  to  make  public  comments  will 
be  ])rovided  a  maximum  of  five  minutes 
to  ])resent  their  comments. 

Minutes:  Minutes  will  he  available  bv 
writing  or  calling  Robert  L.  Bence, 
Federal  (Coordinator,  at  the  address  and 
])hone  numher  listed  above.  Minutes 
will  also  he  available  at  the  following 
Web  site:  http://inicah.energv.gov/ 
pages/ meet  ings.php. 

IssiKul  at  Washington.  !)(;.  on  Iniliniarv  10. 
20i:i. 

I.a'ranya  K.  Huller, 

Depiilv  (Aiiiiniitlae  Staiuiganunil  Officer. 

|!  K  Doc.  2(li:i-n42:(.'j  I'ilod  2-22-i:t:  K:4.')  anil 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  IC1 3-1 1-000] 

Commission  Information  Collection 
Activities  (FERC-539);  Comment 
Request;  Extension 

agency:  Federal  Fnergv  Regulatorv 
Commission,  DOF. 

ACTION:  Notice  of  information  collection 
and  reipie.st  for  comments. 

SUMMARY:  In  com])liance  with  the 
re(|nirement.s  of  the  Baperwork 
Reduction  Act  of  ItM.K').  44  IJ..S.(C. 
3.')()()(c)(2)(A),  the  Federal  Fnergy 
Regulatory  (Commi.ssion  ((Commission  or 
FFR(C)  is  soliciting  ])nhlic  comment  on 
the  currently  apjiroved  information 
collection,  FFR(C-,')3‘),  (las  Bipeline 
(Certificates:  Import/Fxport  Related. 

pdisons  1(1  giiiKiniU!.  niaiiitaiii.  nilaiii.  or  disdoso  or 
prox'ido  inioriiialioii  to  or  lor  a  iMuloral  agoncy.  For 
liirthor  (!X|ilaiialioii  ol  what  is  iiidiidod  in  tiio 


DATES:  (Comments  on  the  collection  of 
information  are  due  A])ril  28,  2013. 
ADDRESSES:  You  mav  submit  comments 
(identified  by  Docket  No.  KCl 3-1 1-000) 
by  either  of  the  following  methods: 

•  ePiling  at  Commission’s  Web  Site: 
http://\v\v\v.  fere. gov/docs- filing/ 
efiling.asp. 

•  Mail/I land  Deliverv/Conrier: 

Federal  Fnergy  Regulatorv  (Commi.ssion, 
.Secretary  of  the  (Commission,  888  First 
.Street  NF.,  Washington,  D(C  20420. 

Instructions:  AW  snhmi.ssions  must  he 
formatted  and  filed  in  accordance  with 
submission  guidelines  at:  http:// 
u  u  u  ’.  f ere. gov /h  elp/sahm  ission  - 
gnide.asj).  For  u.ser  a.ssistance  contact 
FFR(C  Online  .Support  by  email  at 
ferconlinesnpport@ferc.gov.  or  by  ])hone 
at:  (8()0)  208-307(1  (toll-free),  or  (202) 
r)02-8(i.')9  for  TTY. 

Docket :\]sei's  intere.sted  in  receiving 
automatic  notifii:ation  of  activity  in  this 
docket  or  in  viewing/downloadiiig 
comments  and  issuances  in  this  docket 
may  do  .so  at  http://\v\v\v. ferc.gov/docs- 
filii  }g/d  ocs-  fib  ng.asp. 

FOR  FURTHER  INFORMATION  CONTACT: 

Fllen  Brown  may  he  reached  by  email 
at  DataCiearance@PKRC.gov,  telephone 
at  (202)  .')02-8003,  and  fax  at  (202)  273- 
0873. 

SUPPLEMENTARY  INFORMATION: 

Title:  (las  Bipeline  (Certificates: 
Im|)ort/l'Cxi)ort  Related. 

OMR  Control  No.:  1002-0002. 

Type  of  Recjiiest:  Three-year  extension 
of  the  FFR(C-.')39  information  collection 
reipiirements  with  no  changes  to  the 
current  reporting  reipiirements. 

Abstract:  .Section  3  of  the  Natural  (Cas 
Act  (NUA)  '  jirovides.  in  ])art,  that 
“*  *  *  no  person  shall  export  anv 
natural  gas  from  the  United  .States  to  a 
foreign  country  or  im])ort  any  natural 
gas  from  a  foreign  country  without  first 
having  secured  an  order  from  the 
Commi.ssion  authorizing  it  to  do  so." 
The  1092  amendments  to  .Section  3  of 
the  NCA  concern  imjiortation  or 
ex])ortation  from/to  a  nation  which  has 
a  free  trade  agreement  with  the  United 
.States  and  requires  that  such 
importation  or  exjiortation:  (1)  .Shall  he 
deemed  to  he  a  “first  sale”  (i.e.  not  a 
sale  for  a  resale)  and  (2)  shall  be  deemed 
to  he  consi.stent  with  the  jiuhlic  interest. 
A])plications  for  such  importation  or 
exportation  should  he  granted  without 
modification  or  delay. 

Type  of  Res})ondents:  Facilities 
])ropo.sing  to  im])ort  or  export  natural 
gas. 

Kstimate  of  Anmnd  Barden:^  The 
(Commission  estimates  the  total  Buhlic 

inlorniiilion  colhsclioii  bunhMi.  nlVinMicc!  5  Codd  ol 
F(!(l(!r;il  K(!gulali(ins  i:)2().:L 
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R(!l)orting  Burden  for  this  inrorination 
colhiction  as: 


FERC-539:  Gas  Pipeline  Certificates:  Import/Export  Related 


Number  of  respondents 

Number  of  re¬ 
sponses  per 
respondent 

Total  number 
of  responses 

Average  bur¬ 
den  hours  per 
response 

Estimated  total 
annual  burden 

(A) 

(B) 

(A)  X  (B)  =  (C) 

(D) 

(C)  X  (D) 

7  . 

1 

7 

12 

84 

The  total  estimated  annual  cost 
burden  to  nispondents  is  S5.88()|84 
lu)nrs  *  .S70/honr  <  =  .Sfj.HHO]. 

(A)innt(ints:  Cionnnents  are  invited  on: 

(1)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
j)erformance  of  the  functions  of  the 
Commi.ssion,  including  whether  the 
information  will  have;  practical  utility; 

(2)  the  accuracy  of  the  agency's  estimate 
of  the  hurden  and  cost  of  the  collection 
of  information,  including  the  validity  of 
the  methodology  and  a.ssnmptions  used; 

(3)  ways  to  enhance  the  (juality,  utility 
ami  clarity  of  the  information  collection: 
and  (4)  ways  to  minimize  the  hurden  of 
the  collection  of  information  on  those 
who  ar(!  to  njspond,  im:luding  the  use 
of  automated  colhudiou  t(!chni(iues  or 
other  forms  of  information  technology. 

Dated:  l•■el)^llary  H),  2()i:t. 

Kinilierly  D.  Bose, 

SocraldiT. 

IKK  Itoc.  2(n:t-04272  Kiliid  2-22-i;t:  anil 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  9202-179] 

Upper  Yampa  Water  Conservancy 
District;  Notice  of  Application 
Accepted  for  Filing,  Soliciting 
Comments,  Motions  To  Intervene,  and 
Protests 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  puhlic  inspection: 

a.  Tvpds  ol  Application:  Non-])roject 
use  of  project  lands  and  waters. 

1).  rmjcct  No.:  9202-179. 

c.  Date  I'llcd:  )annary  22,  2013.  and 
supi)lemented  February  7,  2013. 

d.  Applicant:  lJ])])er  Yampa  Water 
Conservancy  District. 

e.  Name  of  Project:  Stagecoach 
1  lydropower  Project. 


■' Avnnif’d  siilarv  (|)(ii'  hour)  plus  houolits  |)i!r  lull- 
liiiM!  (iquivalunl  lunployuo. 


f.  Lor;u/ /on;  Yampa  River,  in  Rontt 
County,  Colorado. 

g.  r-’iled  Pursuant  to:  Federal  Power 
Act,  10  II.S.C.  791a-825r. 

h.  Applicant  (Jontact:M\'.  Kevin 
McBride,  District  Manager,  llpjier 
Yamjia  Water  Conservancy  District, 

3310  Clear  Water  Trail.  P.Q.  Box 
77.5.529,  Steamhoat  .Springs.  (/Q  80477, 
(970)  871-1035. 

i.  FEIKI  (Contact:  Mr.  Mark  Carter, 

(078)  24.5—3083,  inark.carter@ferc.^ov. 

j.  Deadline  for  filing  comments, 
motions  to  intervene,  and  protests:  30 
days  from  the  issuance  date  of  this 
notice  by  the  Commission. 

All  doenments  may  he  filed 
electronicallv  via  the  Internet.  .See,  18 
CFR  385.2001  (a)(l){iii)  and  the 
instructions  on  the  Commi.ssion’s  weh 
site  at  lit tp://\v\viv. ferc.gov/docs- filing/ 
efiling.asp.  Commenters  can  submit 
brief  comments  up  to  0,000  characters, 
without  i)rior  registration,  using  the 
eCionunent  system  at  http:// 

WWW. ferc.gov/docs- filing/ 
ecomment.asp.  You  must  include  your 
mime  and  contact  information  at  the  end 
of  your  commeuts.  For  assistance. 

])lea.se  contact  FI']RC  Online  .Support  at 
FEIKiOnI ineSnpport@ferc.gov,  or  toll 
free  at  l-800-208-307(i,  or  for  TTY, 
(202)  502-8059.  Although  the 
Commi.ssion  strongly  encourages 
electronic  filing,  doenments  may  be 
])a])er-filed.  To  j)aj)er-file.  mail  an 
original  and  seven  cojiies  to;  .Secretary. 
Federal  Energy  Regulatory  Commission, 
888  First  .Street  NE.,  Washington.  DC 
20420.  l^lease  include  the  project 
number  (P-9202-179)  on  any  comments 
or  motions  filed. 

The  Commi.ssion's  Rules  of  Practice 
and  Procedure  reijuire  all  intervenors 
filing  documents  with  the  Commi.ssion 
to  .serve  a  copy  of  that  document  on 
each  ])erson  whose  name  apjiears  on  the 
official  service  list  for  the  ])roject. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commi.ssion 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  cojjy  of  the  document  on 
that  resource  agency. 


k.  Description  of  Application:The 
licensee  jnopo.ses  to  allow  commercial 
development  of  the  site  with  a  marina 
and  restaurant  o])eration  that  would 
have  elements  located  both  inside  and 
outside  the  project  boundary.  The 
following  facilities  would  he  located 
within  the  project  boundary:  (1)  Boat 
docks:  (2)  a  sand  beach  area  for 
swimming;  (3)  miscellaneous 
landscaping  improvements,  including 
an  event  lawn;  and  (4)  four  walkwavs  to 
the  proposed  docks,  swimming  area, 
and  event  lawn.  The  propo.sed  dock 
facilities  would  consist  of  two  floating 
docks  accommodating  a  maximum  of  40 
watercraft  per  dock,  and  each  dock 
would  he  constructed  in  separate 
phascLs. 

l.  Locations  of  the  Application:  A 
copy  of  the  ai)i)lication  is  available  for 
in.s|)eclion  ami  reproduction  at  the 
(’.onnni.ssion’s  Puhlic  Reference  Room, 
located  at  888  First  .Street.  NE..  Room 
2A,  Washington,  DC  20420,  or  by  calling 
(202)  502-8371.  This  filing  may  akso  he 
viewed  on  the  Commission’s  \Veh  site  at 
http://www.ferc.gov  using  the 
“eLihrary”  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  doc;ket  nnmher  field  (P-9202)  to 
access  the  document.  You  may  also 
register  online  at  http://www.ferc.gov/ 
docs-filing/esubscription.asp  to  he 
notified  via  email  of  new  filings  and 
issuances  related  to  tins  or  other 
pending  projects.  A  co})y  is  also 
available  for  in.sj)ection  and 
re|)roduction  at  the  addre.ss  in  item  (h) 
above. 

m.  Individuals  desiring  to  be  included 
on  the  (Commission’s  mailing  list  .should 
so  indicate  by  writing  to  the  .Secretary 
of  the  Commission. 

n.  (Comments.  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
recjuirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211,  and 
.214,  respectively.  In  determining  the 
appro])riate  action  to  take,  the 
Commission  will  consider  all  protests  or 
other  comments  filed,  hut  only  those 
who  file  a  motion  to  intervene  in 
accordance  with  the  Commi.ssion’s 
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Rules  may  l)e(:()me  a  ])arty  to  the 
])r(K:ee(ling.  Any  comments,  protests,  or 
motions  to  intervene  must  l)e  receivcul 
on  or  hetbre  the  sijeciinul  comment  date 
tor  the  particular  api)lication. 

o.  Filing  and  Saivica  of  Docinnants: 
Anv  fding  must  (1)  hear  in  all  ca])ital 
letters  the  title  “COMMICNTS”, 

•  PROTFST”,  or  "MO  i’ION  TO 
INTFRVFNK”  as  ajjplicahle:  (2)  set  Ibrth 
in  the  heading  the  name  of  the  applicant 
and  the  project  number  of  the 
application  to  which  tlu;  filing 
res|)on{ls:  (3)  furnish  the  name,  address, 
and  telephone  lunnhm'  of  the  person 
commenting.  |)rotesting  or  intervening: 
and  (4)  otherwi.sc;  comply  with  the 
nHiuirmnents  of  18  (iFR  38.'>.2()01 
through  385.2()()ri.  All  comments, 
motions  to  intcuvene.  or  protests  mu.st 
set  forth  their  (widentiarv  basis.  Any 
fd ing  made  by  an  intervenor  must  he 
accompanied  by  a  proof  of  .service  on  all 
|)er.son.s  listed  in  tin;  service  list 
|)r(ii)ared  by  the  (]ommission  in  this 
proceeding,  in  accordance  with  18  CFR 
38.'1.201(). 

Diittsl:  Mliniiirv  10.  201 3. 

Kiml)i;rly  I).  Host;, 

Sacn-tarv. 

H'K  Dot;.  2(n;t-()4274  I'iliMl  2-22-1 K:4r)  am| 
BILLING  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  9202-178] 

Upper  Yampa  Water  Conservancy 
District;  Notice  of  Application 
Accepted  for  Filing,  Soliciting 
Comments,  Motions  To  Intervene,  and 
Protests 

Take  notice  that  the  following 
hydroelectric  ap])lication  has  been  filed 
with  the  (Commission  and  is  available 
for  public  inspection: 

a.  Typns  oj  Application:  Rnqunal  to 
amend  the  project  hoimdarv.  relocate 
])ortions  of  a  recreational  trail,  and 
relocate  a  flowage  area. 

b.  Project  Ab.;  8202-1 78. 

c.  Date  Filed:  )anuary  22.  2013,  and 
sn])plemented  February  7,  2013. 

d.  Applicant:  l]p])er  Yampa  Water 
(Conservancy  District. 

e.  Name  oj  Project:  Stagecoach 
I  lydropower  Project. 

f.  Location:  YinupiX  River,  in  Routt 
(County.  (Colorado. 

g.  Filed  Pnrsnant  to:  Federal  Power 
Act,  10  II.S.C.  701a-82.'jr. 

h.  A})plicant  Contact:  Mr.  Kevin 
McBride.  Di.strict  Manager.  U])])er 
Yampa  Water  (Con.servancy  Di.strict. 


3310  (Clear  Water  Trail.  P.O.  Box 
77.1.'j20.  Steamboat  Springs,  (CO  80477, 
(070)  871-1 03.'’). 

i.  FFliC  Contact:  Mr.  [eremv  )e.ssn]). 
(202)  .'102-0770,  lereinv.lessnf)@lerc.;.>ov. 

j.  Deadline  for  filing  comments, 
motions  to  intervene,  and  |)rotest.s,  is  30 
days  from  the  issuance  date  of  this 
notice  by  the  (Commission.  All 
docimumts  may  he  fihul  electronically 
via  the  Internet.  See,  18  (CFR 
38,'j.2001(a)(1  )(iii)  and  the  instructions 
on  the  (Commi.ssion's  Web  site  at  http:// 
WWW. jerc.gov/docs-filing/efiling.aKp.  If 
unahl(!  to  hi;  filed  (dectronically, 
documents  may  be  paj)er-filed.  To 
j)aper-file,  an  original  and  .seven  copies 
should  be  mailed  to:  Secretary.  Federal 
Energy  Regulatory  (Commission,  888 
First  Stn;et  NE.,  Washington,  IXC  2042(i. 
Conunenters  can  submit  bricif  comments 
up  to  0.000  characters,  without  ])rior 
regi.stration,  using  the  (;(Comment  .system 
at  http://www.ferc.gov/docs-fiIing/ 
econnnent.asp.  You  mu.st  include  your 
name  and  contact  iidbrmation  at  the  end 
of  your  conmumts. 

Phxise  include  tin;  ])roject  number  (P— 
5)202-178)  on  any  comments,  motions, 
or  njcommendations  fil(!d. 

k.  Description  of  Pecpiest:  I'he 
a])plicant  pro])oses  to  ndocatc;  a 
recreation  trail,  modify  the  flowage  area 
by  adding  approximately  3, .'500  cubic 
yards  of  fill  in  the  project  hoimdarv.  and 
amend  the  ])roject  hoimdarv  to  exclude 
])orlion.s  of  the  filled-in  area  and  include 
the  relocated  recreation  trail.  The 
ai)j)licant  is  reiiiiesting  to  remove 
approximately  3.4  acres  from  within  the 
jiroject  boundary,  relocate 
a])j)roximately  1,.'5.'50  linear  feet  of  the 
recreation  trail,  and  imjiact 
a])])roximately  0.04  acres  of  the 
re.servoir’s  100-year  flood  plain  area. 

The  lands  that  the  apjjlicant  ])roposes  to 
remove  from  inside  the  jiroject 
boundary  will  no  longer  he  nece.ssarv 
for  project  pur])ose.s  after  the  relocation 
of  the  recreation  trail  and  modification 
of  the  flowage  area.  The  a])|)licant 
intends  to  convey  the  lands  to  a  local 
developer  for  commercial  site 
develo])ment  once  they  are  removed 
from  the  project  houndary. 

l.  Locations  of  the  Application:  A 
copy  of  the  a])|)lication  is  available  for 
inspection  and  reproduction  at  the 
(Commission’s  Public  Reference  Room, 
located  at  888  First  Street  Nl*].,  Room 
2A,  Washington,  D(C  2042(5,  or  hv  calling 
(202)  .'502-8371.  This  filing  may  also  he 
viewed  on  the  (Commission’s  Web  site  at 
http://www.ferc.gov/docs-filing/ 
elihraiy.asp.  Enter  the  docket  nmnher 
excluding  the  last  three  digits  in  the 
docket  luimher  field  to  acce.ss  the 
document.  You  may  also  register  online 
at  http://www.ferc.gov/docs-filing/ 


esnhscription.asp  to  he  notified  via 
email  of  new  filings  and  issuances 
related  to  this  or  other  ])ending  projects, 
f’or  assi.stance.  call  1-8(5(5-208-3(57(5  or 
email  FFliCOnlineSn pport@ferc.gov.  for 
TTY.  call  (202)  .'502-8(5.'50.  A  Copy  is  also 
available  for  insjiection  and 
reproduction  at  the  addre.ss  in  item  (h) 
above. 

111.  Individuals  desiring  to  be  included 
on  the  (Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  (Commission. 

n.  Comments.  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
reipiirements  of  Rules  of  Practice  and 
Procedure.  18  (CFR  38.'5.21().  .211.  .214. 

In  determining  the  appropriate  action  to 
take,  the  (Commi.ssion  will  consider  all 
jn'otests  or  other  comments  filed,  hut 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
(Commi.ssion’s  Rules  may  become  a 
party  to  the  proceeding.  Anv  comments, 
jn'otests,  or  motions  to  intervene  must 
he  received  on  or  before  the  sjiecified 
comment  date  for  the  jiarticular 
a])|)lication. 

o.  Filing  and  Service  of  nes})onsive 
Documents:  Any  filing  must  (1)  hear  in 
all  cajiital  letters  the  title 
•‘(COMMENTS”,  “PROTEST”,  or 
“MOTION  ro  INTERVENE”  as 
aj)|)lical)le:  (2)  set  forth  in  the  heading 
the  name  of  the  a])j)lic:ant  and  the 
jn'oject  number  of  the  ajijilication  to 
which  the  filing  re.sj)ond.s:  (3)  furnish 
the  name,  address,  and  telejjhone 
niimher  of  the  jier.son  protesting  or 
intervening:  <md  (4)  otherwise  comjilv 
with  the  requirements  of  18  (CF"R 
38.'5.2()()1  through  38.'5.2()().'5.  All 
comments,  motions  to  intervene,  or 
protests  mu.st  set  forth  their  evidentiary 
liasis  and  otherwise  comjily  with  the 
reijuirements  of  18  (CFR  4.34(b).  All 
motions  to  intervene,  jn’otests,  or 
comments  should  relate  to  jn’oject  works 
which  are  the  subject  of  the  ajijilication. 
Agencies  may  obtain  cojiies  of  the 
aj)j)lication  directly  from  the  ajqdicant. 
A  cojiy  of  any  jn  ote.st  or  motion  to 
intervene  mu.st  he  served  ujion  each 
rejiresentative  of  the  ajijilicant  sjiecified 
in  the  jiarticular  ajijilication.  If  an 
intervener  files  comments  or  documents 
with  the  (Commission  relating  to  the 
merits  of  an  issue  that  may  affect  the 
resjionsihilities  of  a  jiarticiilar  resource 
agency,  they  must  also  serve  a  cojiv  of 
the  document  on  that  resource  agency. 

A  cojiy  of  all  other  filings  in  reference 

to  this  aj)j)lication  must  he  accomjianied 
by  jiroof  of  service  on  all  jier.sons  li.sted 
in  the  service  list  jjrejiared  by  the 
Commission  in  this  proceeding,  in 
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accordanci!  with  18  CFR  4.34(1))  and 
38.5.2010. 

Oiilad:  I'llaiiary  1!).  201.3. 

Kiinlxii-ly  D.  Boso. 

Sacralorv. 

II'K  Doc.  2013-0427:)  I'ili^il  2-22-13;  K:4.')  iini| 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ELI  3-47-000] 

FirstEnergy  Solutions  Corp.,  Allegheny 
Energy  Supply  Company,  LLC  v.  PJM 
Interconnection,  L.L.C.;  Notice  of 
Complaint 

Take  notice  that  on  I*"el)rnary  15,  2013, 
])ur.suant  to  section  200  of  the  Federal 
linergy  Regulatory  Coininission’s 
(Coin mission)  Rules  of  Practice  and 
Rrocedure,  18  (iFR  385.200  and  sections 
200  and  300  of  the  Federal  Rower  Act. 

10  D.S.Ci.  824(e)  and  825(e).  FirstEnergy 
Solutions  C'.orp.  and  Allegheny  Energy 
Supply  (ioinjiany,  LL(i  (Coiujilainants) 
filed  a  formal  complaint  against  l^JM 
Interconnection,  L.L.Ci.  (Respondent) 
alleging  that,  the  provisions  of  the 
Resjiondent’s  Open  Access 
Transmission  Tariff  and  Ojierating 
Agreement  as  related  to  the  rules 
governing  the  funding  of  Financial 
Transmission  Rights  are  nnjnst, 
unreasonable,  nndnly  discriminatory 
and  jireferential. 

(Complainants  certify  that  co])ies  of 
the  complaint  were  served  on  the 
contact  of  the  Respondent  as  li.sted  on 
the  Commission’s  li.st  of  (Corporate 
Officials. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  must  file  in 
accordance  with  Rules  211  and  214  of 
the  (Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 
Protests  will  be  considered  by  the 
CCommi.ssion  in  determining  the 
a])))ro])riate  action  to  he  taken,  hut  will 
not  serve  to  make  protestants  parties  to 
the  ])roceeding.  Any  jierson  wishing  to 
hecome  a  jiartv  must  file  a  notice  of 
intervention  or  motion  to  intervene,  as 
appropriate.  The  Resjiondent’s  answer 
and  all  interventions,  or  jirotests  must 
be  filed  on  or  before  the  comment  date. 
The  Respondent’s  answer,  motions  to 
intervene,  and  protests  must  be  .served 
on  the  (Comjilainants. 

The  (Commission  encourages 
electronic  submi.ssion  of  protests  and 
interventions  in  lieu  of  jiaper  using  the 
“eFiling”  link  at  http://\v\v\\'. fare. gov. 
Persons  unable  to  file  electronically 
should  submit  an  original  and  14  cojiies 


of  the  prote.st  or  intervention  to  the 
Federal  Energy  Regulatory  (Commission, 
888  I'irst  Street  NE..  VVasliington,  IXC 
2()42(). 

This  filing  is  accessible  on-line  at 
hit {)://iv\v\v. forc.gov,  using  the 
“ebihrarv”  link  and  is  available  for 
review  in  the  (Commission’s  Public 
Reference  Room  in  Washington,  IXC 
There  is  an  "eSnh.scription”  link  on  the 
Web  site  that  enables  snh.scrihers  to 
receive  email  notification  when  a 
document  is  added  to  a  subscribed 
docket(s).  F"or  assistance  with  any  FER(C 
(Inline  service.  ])lease  email 
FFAKX )nl incSupport@fcrc.gov,  or  ca  1 1 
(888)  208-3878  (toll  free).  For  TTY.  call 
(202) 502-8859. 

Comment  Datc:5.i){)  ji.m.  Eastern 
Time  on  March  7,  2013. 

tlaled:  l-'ehnuirv  19.  2013. 

KimliiM'ly  1).  Bose. 

Sccrclcrv. 

IFR  Doc.  2()i;)-()427.'j  Mind  2-22-13:  H:4.'i  ani| 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RC 13-4-000] 

South  Louisiana  Electric  Cooperative 
Association;  Notice  of  Filing 

'Take  notice  that  on  january  29,  2013, 
South  Eonisiana  Electric  (Cooperative 
As.sociation  (SEE(CA)  filed  an  appeal  of 
the  lannary  18,  2013  Decision  of  North 
American  Electric  Reliability 
(Corj)oration  (NERCC)  Board  of  3’rustees 
(Comjiliance  (Committee  denying 
SEECA’s  request  to  be  removed  from  the 
CCom])liance  Registry.  In  addition,  on 
February  14,  2013  SEECA  filed  a 
supplement  in  support  of  its  )anuary  29, 
2013  ap])eal. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  must  file  in 
accordance  with  Rules  211  and  214  of 
the  Commission’s  Rules  of  Practice  and 
Procedure  (18  (CFR  385.211,  385.214). 
Protests  will  be  considered  by  the 
(Commission  in  determining  the 
apjiropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  ])arties  to 
the  proceeding.  Any  person  wishing  to 
hecome  a  party  nni.st  file  a  notice  of 
intervention  or  motion  to  intervene,  as 
apiirojiriate.  .Such  notices,  motions,  or 
protests  must  he  filed  on  or  before  the 
comment  date.  On  or  before  the 
comment  date,  it  is  not  nece.ssary  to 
serve  motions  to  intervene  or  jirotests 
on  persons  other  than  the  Ajiiilicant. 

The  (Commission  encourages 
electronic  submission  of  jirotests  and 


interventions  in  lieu  of  jiajier  using  the 
“eFiling”  link  at  http://\v\v\v.fcrc.gov. 
Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  protest  or  intervention  to  the 
T’ederal  Energy  Regulatory  (Commi.ssion, 
888  1-irst  Street  NE..  Washington,  IXC 
2()42(i. 

This  filing  is  acce.ssible  on-line  at 
htti)://\v\v\v. fcrc.gov,  using  the 
“eLihrarv”  link  and  is  available  for 
review  in  the  (Commission’s  Public 
Reference  Room  in  Washington,  IXC. 
There  is  an  “e.Snhscrijition”  link  on  the 
web  site  that  enables  .subscribers  to 
receive  email  notification  when  a 
document  is  added  to  a  suh.scrihed 
docket(s).  P’or  a.ssistance  with  any  FER(C 
(Inline  service,  please  email 
FERCOnimcSuppoii@fcrc.gov,  or  call 
(888)  208-3878  (toll  free).  For  TTY,  call 
(202)  502-8859. 

Comment  Date:  5:00  p.m.  Eastern 
Time  on  March  18.  2013. 

tlated:  I'Miruarv  19.  2013. 

Kimberly  D.  Bose, 

Sccrctarv. 

IKK  Doc.  2(n:)-l)4271  MIed  2-22-13;  8:4.S  iiin| 
BILLING  CODE  6717-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Information  Collection(s)  Being 
Reviewed  by  the  Federal 
Communications  Commission, 
Comments  Requested 

AGENCY:  Federal  (Coimmmications 
(Commi.ssion. 

ACTION:  Notice:  request  for  comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  pajierwork  burden  and  as 
reejuired  by  the  Pajierwork  Reihiction 
Act  (PRA)  of  1995  (44  II..S.(C.  3501- 
3520),  the  Imderal  Communications 
Commi.ssion  invites  the  general  public 
and  other  Federal  agem:ies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(.s). 
Comments  are  reipiested  concerning: 
whether  the  jiroposed  collection  of 
iidbrmation  is  necessary  for  the  jiroper 
performance  of  the  functions  of  the 
(Commi.ssion,  including  whether  the 
information  shall  have  practical  utility: 
the  accuracy  of  the  (Commission’s 
burden  estimate:  wavs  to  enhance  the 
(|ualitv,  utility,  and  clarity  of  the 
information  collected;  ways  to  minimize 
the  hnrden  of  the  collection  of 
information  on  the  res])ondent.s, 
including  the  n.se  of  automated 
collection  teclmiipies  or  other  forms  of 
information  technology:  and  ways  to 
further  reduce  the  information  burden 
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for  small  business  concerns  with  fewer 
than  25  employees. 

The  F(X;  may  not  conduct  or  .s])on.sor 
a  collection  of  information  imle.ss  it 
displays  a  currenllv  valid  OMII  control 
numlH;r.  No  person  shall  he  suhjtH.t  to 
any  penalty  for  falling  to  comply  with 
a  collection  of  information  subject  to  tin; 
l’a])(;rwork  Reduction  Act  (FRA)  that 
does  not  display  a  valid  OMH  control 
numh(!r. 

DATES;  Written  Fapcnwork  Reduction 
Act  (FRA)  comments  should  he 
submitted  on  or  hefon;  Aj)ril  2(i.  2013. 

If  you  anticipate  that  you  will  he 
submitting  FRA  comments,  hut  find  it 
difficult  to  do  .so  within  the  ])eriod  of 
time  allowed  by  this  notice,  you  shoulil 
advi.se  the  FCX1  contact  listed  below  as 
soon  as  possible. 

ADDRESSES:  Submit  yonr  FR.X  comments 
to  Judith  13.  Herman,  Federal 
(Communications  (X)mmission.  via  the 
Internet  at  ludUh-b.hmiuan@f(:c.gov.  To 
submit  your  FRA  comments  by  email 
.s(!nd  tlnmi  to:  PI{A@fcc.^()v. 

FOR  FURTHER  INFORMATION  CONTACT: 
Judith  13.  Herman.  Office  of  Managing 
Director.  (202)  418-0214. 

SUPPLEMENTARY  INFORMATION: 

OMB  Control  \’nnihor:  .'30()0-098(). 

7'/7/e:  (Competitive  (Carrier  Line  (Count 
Report  and  .SelfXCertification  as  a  Rural 
(Carrier. 

Form  Muinhors:  F(C(C  Form  525  and 
lunv  F(C(C  Form  481. 

'/ype  of  Box  iow:  Revision  of  a 
currently  ajjprovcul  collection. 

Bospondonts:  I3nsiness  or  other  for- 
profit  entities.  not-for-j)rofit  institutions 
and  state,  local  or  tribal  government. 

Nninbor  of  Bospondonts:  8.090 
respondents:  8.804  res])onses. 

Esiimotod  Time  per  Besponse:  .5 
hours  to  100  hours. 

Freqiiencv  of  Besponse:  On  oct;asion. 
(luarlerly  and  annual  reporting 
rcKiuirements.  recordkeeping 
nupiirement  and  third  party  disclosure 
re(|uirement. 

()blio(ition  To  Bespond:  Recjuinul  to 
obtain  or  retain  benefits.  Statutory 
authority  for  this  information  collection 
is  contained  in  47  IJ.,S.0.  s(!ctions  151, 
154(i)  and  (j).  205.  221(c),  2.54,  303(r), 
403,  410.  and  1302  of  the 
(Communications  Act  of  1934,  as 
aimmdcul. 

Total  Animal  Barden:  272.1U7  hours. 

Total  Annual  Cost:  N/A. 

Privacy  Impact  Assessment:  N/A. 

\hitnre  and  Extent  of  Confidentiality: 
\V(!  note  that  IISA(C  must  pre.serve  the 
confidentiality  of  all  data  obtained  from 
respondents  and  contributors  to  the 
universal  service  support  jirogram 
mechanism:  must  not  use  the  data 
excejit  for  purpo.ses  of  administering  the 


universal  .service  sniijiort  program;  and 
must  not  disclose  data  in  company- 
specific  form  unless  directed  to  do  so  by 
the  (Commission. 

\k;eds  and  Uses:  'fhe  (Commission 
will  submit  this  information  collection 
ailin'  this  comment  jieriod  to  obtain  the 
full,  three  year  clearance  from  the  Office 
of  Management  and  13ndget  (OMH).  The 
(Commission  is  reiiuesling  approval  fora 
revision. 

There  are  no  changes  to  the  existing 
F(C(C  Form  525.  However,  the 
(Commission  is  reiiuesting  OMH 
ajiproval  fora  new  l'XC(C  Ihirin  481. 
Annual  Reporting  Form  for  High-(Cost 
Reci])ients  and  other  new  and  modified 
information  collection  reipiirements. 

In  November  2011,  the  (Commission 
adopted  an  order  reforming  its  high-cost 
universal  service  support  mechanisms. 
(Connect  America  Fund;  A  National 
Hroadhand  Flan  for  Our  Future; 

Ef-lahlish  Ju.st  and  Reasonable  Rates  for 
Local  Exchange  Oarriers;  High-(Cost 
liniver.sal  Service  Support;  Developing  a 
Unified  Intercarrier  (Comjiensation 
Regime:  Federal-State  Joint  Hoard  on 
liniver.sal  .Service;  Litelineand  Link-Up; 
Universal  .Service  Reform — Mobility 
Fund.  W(C  Docket  Nos.  10-90.  07-l'35. 
0.5-337.  03-109;  UN  Docket  No.  09-51; 
(XC  Docket  Nos.  01-92,  90-45;  WT 
Docket  No.  10-208,  I-XXC  1 1-101 .  Order 
and  Further  Notice  of  Frojiosed 
Rulemaking,  20  1XC(C  Red  170(53  (2011) 
(U.SF/KCCC  Transformation  Order);  see 
also  (Connect  America  lumd  et  ah.  VV(C 
Docket  No.  10-90  et  ah.  Third  Order  on 
Reconsideration,  27  F(C(C  Red  5022 
(2012);  (Connect  America  Fund  et  ah, 

Wee  Docket  No.  10-90  et  ah.  Order.  27 
1*XC(C  Red  005  (Wireline  (Comp.  Hur. 
2012);  (Connect  America  Fund  et  ah,  W(C 
Docket  No.  10-90  et  ah.  Fifth  Order  on 
Reconsideration,  27  F(C(C  Red  14549 
(2012). 

In  its  March  2012  sujijiorting 
statement  which  was  sulnnitted  and 
ajiproved  by  OMH,  the  (Commission 
implemented  some  of  tlie  information 
collections  reipiired  by  this  order,  hut 
also  noted  that  at  a  later  date  it  ])lanned 
to  submit  additional  revisions  or  new 
collections  for  OMH  review  to  address 
other  reforms  adojited  in  the  order.  This 
revision  addres.ses  those  additional 
requirements. 

The  Order  ])rovides:  (1)  Reipiires  that 
any  carrier  receiving  (Connect  America 
su|)])ort  to  file  a  five-year  service  ipiality 
improvement  plan  by  |uly  1, 2013.  and 
to  file  annually  thereafter  a  ])rogre.ss 
report  on  its  jilan;  (2)  .Seeks  to  ensure 
parity  between  urban  and  rural  areas  for 
liroadhand  and  voice  rates.  To 
accomiilish  this,  the  order  adopts  a  rule 
reipiiring  carriers  to  report  pricing 
information  for  both  voice  and 


hroadhand  offerings;  (3)  Requires  that  a 
support  reci])ient  riqiort  the  holding 
conqianv,  ojierating  companies, 
affiliates,  and  any  branding  (a  “dha”  or 
"doing-husiness-as  conqianv"  or  brand 
designation),  for  each  such  entity  hv 
.Study  Area  (Codes;  (4)  ETCCs  are  reiiuired 
to  submit  a  self-certification  that  the 
jiricing  of  their  voice  services  is  no  more 
than  two  standard  deviations  above  the 
national  average  urban  rate  for  voice 
services;  (5)  hC'lXCs  are  reijuired  to  submit 
information  and  data  reipiired  by  47 
(C1‘’R  section  54.31 3(a)(1  )-(7)  siqiarately 
broken  ont  for  both  voice  and 
broadband  service;  ((5)  recijiients  of 
high-cost  supjiort  that  serve  Tribal  lands 
must  riqiort  on  their  Tribal  engagement; 
(7)  Recipients  of  frozen  high-cost 
siqqiort  must  annually  certify  that 
increasing  levels  of  siqqiort  have  been 
used  to  achieve  the  goal  of  liniver.sal 
availability  of  voice  and  broadband;  (8) 
All  ]irice  cap  carriers  that  receive 
siqiport  ]iursnant  to  47  CFR  section 
.54.304.  to  offset  reductions  in  acce.ss 
charges,  must  use  such  siqijiiirt  to  build 
and  operate  broadband-capable 
networks  used  to  offer  the  jirovider’s 
own  retail  service  in  areas  suhstantially 
unserved  bv  an  unsubsidized 
ciinqietitor;  (9)  Within  three  years  of  the 
implementation  of  Fhase  II,  funding 
reci|iients  must  certify  that  the  company 
is  ]iroviding  hroadhand  .service  to  8.5‘)() 
of  its  sup]iorted  locations  at  actual 
sjieeds  of  at  least  4  Mlqis  downstream 
and  1  Mbps  upstream,  with  latency 
suitable  for  real-time  applications, 
including  Voice  over  Internet  Frotocol, 
and  usage  cajiacity  that  is  rea.sonably 
c.onqiarable  to  conqiarable  offerings  in 
urban  areas.  Within  five  years  of  the 
implementation  of  Fhase  11.  recipients 
nni.st  c.erlifv  that  the  conqianv  is 
providing  broadband  service  to  100%  of 
its  supported  locations  at  actual  speeds 
of  at  least  4  Mlqis  downstream  and  1 
Mbps  iqistream,  and  a  percentage  of 
siqqiorted  locations,  as  specified  by  the 
Wireline  Uomjietition  Hurean,  at  actual 
s]ieeds  of  at  least  (5  Mlqis  downstream 
and  1.5  Mbps  iqi.stream,  with  latenc.y 
suitable  for  real-time  ajqilications, 
including  Voice  over  Internet  Frotocol, 
and  usage  capacity  that  is  reasonably 
conqiarable  to  conqiarable  offerings  in 
urban  areas;  (10)  Requires  a  progre.ss 
riqiort  on  the  conqiany’s  five-year 
.service  quality  plan;  (11)  Rate-of-return 
carriers  are  required  to  provide 
broadband  service  upon  reasonable 
request;  (12)  Frivately  held  rate-of- 
return  carriers  that  receive  high-co.st 
siqqiort  must  submit  a  various  forms  of 
financial  statements.  Those  companies 
that  borrow  funds  from  the  Rural 
Utilities  Service  (RU.S)  must  submit  a 
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co])y  ot  tluMr  RIJS  (Iperating  Report  ibr 
'relecomiminications  llorrowers:  (13) 
Recognizes  that  satellite  backhaul  mav 
limit  the  ])erformance  of  hroaclhand 
networks  as  coniparcul  to  t(!rr(!.strial 
backhaul,  thus  carriers  coin])(!ll(;(l  to 
rely  exclusively  on  satcdlitc;  backhaul  in 
th(!ir  study  area  must  certify  that  no 
terrestrial  backhaul  oj)tions  exist;  (14) 

All  incumh(!ut  local  exchange  carrier 
r(!cipi(mts  of  high-cost  sup|)ort  must 
alnxuly  report  all  of  their  rates  for 
residential  local  scu  vice  for  all  portions 
of  their  .service  area,  as  well  as  state  fees 
(stale  suh.scriher  line  charges,  state 
universal  service  fees  and  mandatorv 
extended  area  service  chargtjs).  to  the 
extent  the  sum  of  those  rates  and  fees 
are  below  the  rate  floor,  and  the  number 
of  lines  for  each  rate  specified. 

OMB  (Control  \hinil)fu':  3()()()-103(). 

77f/e;  Service  Rules  for  Advance 
Wireless  Services  (AWS)  in  the  1.7  GHz 
and  2.1  G1  tz. 

Form  Niiinln^-:  N/A. 

Tvpe  of  Bevimv:  Revision  of  a 
currently  approved  collection. 

Bosi)on(fonls:  Busimiss  or  other  for- 
profit  entities,  not-for-profit  in.stitutions. 
iuMleral  (Government,  and  state,  local  or 
tribal  government. 

Niinihor  of  Bospondonis:  h7n 
res])ondents;  1.825  resjjonses. 

Kslinuitod  Tinio  por  Bosponsa:  .25 
hours  to  5  hours. 

Froquoncv  of  Bosponsa:  On  occasion, 
annual  and  every  10  year  reporting 
re(|uirement.s.  recordkeeping 
nuiuirement  and  third  ])arty  disclosure 
reciuirement. 

Ohiigotion  to  Bos])ond:  Re(|uired  to 
obtain  or  retain  benefits.  Statutory 
authority  for  this  information  collection 
is  contained  in  47  IJ.S.CG.  sections  151. 
152.  1.54(i).  201. 301.  302.  303(f).  303(g). 
303(r).  307.  308.  300.  310.  310.  310.  324. 
332.  and  333  of  the  (Communications 
Act  of  1034.  as  amended:  ami  the 
(Commercial  Spectrum  Enliancement 
Act  (GSEA).  Ruhlic  Law  108-404.  118 
Stat.  3800.  3002  (2004). 

Toted  Annued  Biirdon:  32.384  hours. 

Toted  Anniied  (A)st:  .S581.800. 

Privewv  lmpeie:t  Assossinont:  N/A. 

Neitnro  etnef  Extant  e)f  Confieiantiedity: 
'I’here  is  no  need  for  confidentialitv 
except  as  follows:  .some  relocators  that 
seek  nnmhursement  through  the  FfXC 
cost-.sharing  ])lan  administered  by  the 
clearinghou.ses  will  he  re(|uired  to  retain 
r(!cords  for  more  than  three  years,  as 
will  the  clearinghouses  them.selves. 

Naads  einei  lisas:  'Fhe  (Commission 
will  submit  this  information  collection 
after  this  comment  ])eriml  to  obtain  the 
full,  three  year  clearance  from  the  Office 
of  Management  and  Budget  (OMB).  The 
Gommission  is  recpie.sting  OMB 
a])]n'oval  for  a  revision. 


'File  Gommission  in  the  revisions 
])ro])osed  in  tin;  AW.S-4  NFBM,  EGG  12- 
32.  which  was  suhmitti.'d  for  OMB 
approval.  projjoscKl  terrestrial  service, 
technical,  a.ssignment  and  licensing 
rules  for  the  2()()0-2()2()  MHz  and  2180- 
2200  MHz  sp(!ctrum  hands.  These 
])ropos(!d  rul(!s  weix;  designed  to 
])rovid(;  for  fl(!xihle  use  of  this  sj)ectruni. 
to  encourage  innovatitm  and  investment 
in  mohihi  hroadhand.  and  to  j)rovide  a 
stable  regulatory  enviroument  iu  which 
hroadhand  de])lovment  could  develop. 
'File  AVVS-4  ])ro])osed  terrestrial 

service  rules  for  these!  spectrum  hands 
that  would  generally  follow  the 
(Commission’s  Bart  27  rules,  wliich 
apply  to  flexible  use  .services  (such  as 
AW.S-1).  modified  as  neicessarv  to 
account  for  issiuis  uniejue  to  the  2000- 
2020  MHz  and  2180-2200  MHz  hands. 
The  proposals  in  the  A\VS-4  NPBXI 
include:d  h;md-.sj)e!cific  huildont. 
renewal,  and  discontinuance  of  sen'vice 
criteria.  (Given  the  proximitv  of  these 
speictrum  hands  to  s])ectrum  hands 
previouslv  identified  as  Advanced 
Wireless  Services  (AWS).  tlu!  NPBM 
ixiferred  to  these  spectrum  hands  as 
“AW.S-4”  or  “AW.S-4  spiictrum”.  The 
AW.S^  NPBXI  proposed  to  exjjand 
.sj)(!ctrum  available  for  AW.S.  which  the 
(Commission  first  ado])t(!d  in  theAW.S-1 
Ba})oit  einei  Orelai. 

l‘'or  this  revision,  subject  to  OMB 
api)roval.  the  (Commission  in  th(!  AW.S- 
4  Bapeirt  einei  Oreiar,  F(C(C  12-151.  ado|)ts 
flexible  use  rules  for  40  megahertz  of 
spectrum  iu  the  2  (GHz  hand  (2000-2020 
MHz  and  2180-2200  MHz)  that  would 
increase  the  nation's  supply  of  sjjectrum 
for  mobile  hroadhand.  We  adopt  AW.S- 
4  terrestrial  service.  technic:al.  and 
licensing  rules  that  generally  follow  the 
Gommission's  Bart  27  Ilexihle  use  rules, 
modified  as  necessary  to  account  for 
i.ssues  uniciue  to  the  AW.S-4  hands. 

Recordkeeping,  reporting  and  third 
party  disclosure  reejuirements 
associated  with  the  items  listed  in 
paragraph  one  of  the  supporting 
statement  that  is  submitted  to  OMB  for 
approval,  will  he  u.sed  hv  incumh(!nt 
licensees  and  new  entrants  to  negotiate 
relocatic)!!  agreements  and  to  coordinate 
operations  to  avoid  interference.  'Fhe 
information  will  also  hi!  used  by  the 
c:learinghou.ses  to  maintain  a  national 
dalaha.se.  determine  reimhur.s(!ment 
obligations  of  entrants  pursuant  to  the 
(Commission’s  rules,  and  notify  such 
entrants  of  tluiir  reimhursement 
obligations.  Additionally,  the 
information  will  he  used  to  facilitate 
di.s|)ute  re.solution  and  for  F(C(C  oversight 
of  the  clearinghouses  and  the  cost- 
.sharing  plan. 


l'’(!(l(!ral  (Communications  (Commission. 
Marinin!  11.  Doiich, 

Sae:ralar\'. 

IKK  1)(I1..  2ni:i-n4Ui7  Kilail  2-22-13:  ain| 

BILLING  CODE  6712-01-P 

FEDERAL  COMMUNICATIONS 
COMMISSION 

Information  Collection  Being 
Submitted  for  Review  and  Approval  to 
the  Office  of  Management  and  Budget 

agency:  Fiuleral  (Communications 
(Commission. 

ACTION:  Notice  and  reijuest  for 
comments. 

SUMMARY:  The  Feileral  Gommunications 
Gommi.ssion  (FG(C).  as  part  of  its 
continuing  effort  to  reduce  paperwork 
burdens,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
r(!(]uired  by  the  Bajierwork  Reduction 
Act  (BRA)  of  1995.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  numh(!r.  No 
person  shall  he  subject  to  any  penalty 
ibr  failing  to  comply  with  a  collection 
of  information  snhjiict  to  the  BRA  that 
do(!.s  not  displav  a  valid  control  number. 
(Comments  are  reciuested  concerning 
whether  tlu!  projiosed  colhiction  of 
information  is  necessary  for  the  propiir 
pi!rformance  of  the  functions  of  the 
(Commission,  including  whether  the 
information  shall  havi!  practical  utility: 
the  accuracy  of  the  (Commission’s 
burden  estimate:  ways  to  enhanc:e  the 
(|uality.  utility,  and  clarity  of  tlu! 
information  collected:  ways  to  minimize 
the  burden  of  the  collection  of 
information  on  the  nispondents. 
including  the  use  of  automated 
collection  technitjues  or  other  forms  of 
information  technology:  and  ways  to 
further  reduce  the  information 
collection  burden  on  small  business 
concerns  with  fewer  than  25  employees. 
'Fhe  F(C(C  may  not  conduct  or  sponsor  a 
collection  of  information  unlcLss  it 
displays  a  currently  valid  control 
nund)er.  No  person  shall  he  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  suhjiict  to  the 
BRA  that  does  not  display  a  valid  Office 
of  Management  and  Budget  (OMB) 
control  number. 

DATES:  Written  comments  .should  h(! 
suhmittiul  on  or  hiifore  March  27.  2013. 
If  you  anticipate  that  you  will  he 
submitting  comments,  hut  find  it 
difficult  to  do  .so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
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advise  the  contacts  below  as  soon  as 
|)ossil)le. 

ADDRESSES:  Direct  all  FRA  coinnients  to 
Nicholas  A.  Fraser.  OMB.  via  tax  202- 
80.5-5107.  or  via  email 
\’i(:Ii()las_/\._l''r(ts(n^()mh.(i()i).^()v:  and 
to  (lathy  Williams.  F(X1.  via  email 
FRA@lcc.gov  and  to 
(Aitliy.W'illidius&fcc.gov.  Include  in  the 
comments  the  ONlll  control  numher  as 
shown  in  the  SUPPLEMENTARY 
INFORMATION  section  hidow. 

FOR  FURTHER  INFORMATION  CONTACT:  I'or 
additional  information  or  i:o|)ies  of  the 
information  collection,  contact  Cathy 
Williams  at  (202)  418-2018.  To  view  a 
copy  of  this  information  collection 
nupiest  (ICR)  snhmitted  to  OMB:  (1)  Co 
to  the  Wet)  page  hHi)://\\  \\  w.ivginfo.g()\’/ 
piihlic/do/PBAMdin,  (2)  look  for  the 
section  of  the  Web  ])age  called 
"Currently  Under  Review.”  (8)  click  on 
the  downward-|)ointing  arrow  in  the 
“.Select  Agency"  box  below  the 
“Currently  Under  Review"  heading.  (4) 
.select  “Federal  Communications 
Commission"  from  the  list  of  agencies 
pre.sented  in  the  “.Select  Agencv”  box, 

(5)  click  the  “.Snhmit"  button  to  the 
right  of  the  “Select  Agencv"  box.  (ti) 
when  the  list  of  l‘’(]C  KlRs  tairrently 
under  review  a|)pear.s.  look  for  the  OMB 
control  numher  of  this  K^R  and  then 
click  on  the  KIR  Reference  Number.  A 
copy  of  the  FCC  submission  to  OMB 
will  be  dis])layed. 

SUPPLEMENTARY  INFORMATION: 

OMli  Control  Xhnnhor:  8()(i()-()748. 

Titio:  .Section  84.104.  84.1500. 

()4.1510  Fay-Fer-Call  and  Other 
Information  .Services. 

Form  Nnmhor:  N/A. 

7y/)c  of  lioviow:  Fxtension  of  a 
currently  approved  collection. 

liospondonts:  Business  or  other  for- 
profit  entities. 

X’umhor  ol  Hospondonts  and 
liasponsHs:  5A25  resi)ondents;  5,175 
responses. 

Fslimatod  Tima  jmr  Hasponso:  2  to 
21)0  hours. 

Fraqiwncv  of  liasponsa:  Annual  and 
on  occasion  reporting  reciuirements: 
Recordkeeping  reciuirement;  Third  party 
disclosure  reciuirement. 

Ohlifiation  to  Ilaspond:  Reciuired  to 
obtain  or  retain  benefits.  The  statutory 
anthority(.s)  for  the  information 
c:ollec:tic)n  are  found  at  47  U..S.C. 
228(c)(7)-(10):  Fnblic:  Law  102-558.  108 
.stat.  4181  (1002).  c;c)clifiecl  at  47  U.S.C. 
228  (The  Tele|)hc)ne  Di.sclosure  and 
Dispute  Re.solntion  Act  of  1002). 

Total  Annual  llurdan:  47.75U  hours. 

Tot(d  Annacd  Cost:  None. 

X’atnra  and  Extant  of  Confidanti(dity: 
An  a.ssnrance  of  conficlentialitv  is  not 
offered  hecan.se  this  information 


ciollection  does  not  recpiire  the 
c:c)llectic)n  of  personally  identifiable 
information  from  inclivichuds. 

Privacv  Impact  Assassmant :  No 
impac:t(s). 

X’aads  and  Usas:  47  CFR  (>4.1 504  of 
the  Commission's  rules  incc)r])C)rate.s  the 
reciuirements  of  .Sections  228(c:)(7)-(l  0) 
of  the  Commnnicaitions  Ac:t  restricting 
the  manner  in  whicli  toll-free  numbers 
may  he  used  to  cliarge  telephone 
suhscaihers  for  information  ,servica)s. 
Common  can  riers  may  not  cliarge  a 
cailling  party  for  information  (a)nveyecl 
on  a  toll-free  numher  cadi,  unless  the 
cailling  party:  (1)  Has  exec:ntecl  a  written 
agreement  that  spec:ifie.s  the  material 
terms  and  c:c)nclitic)ns  under  whic:h  the 
information  is  provided,  or  (2)  pays  for 
the  information  by  means  of  a  prepaid 
ac:c:ount,  c:reclit,  debit,  c:harge,  or  c:alling 
c:arcl  and  the  information  service 
provider  gives  the  c;alling  party  an 
introductory  message  disclosing  the  cost 
and  other  terms  and  c;onditic)n.s  for  the 
.servic:e.  The  cli.sc:lc)sure  reciuirements  are 
intended  to  ensure  that  c:c)nsuniers 
know  when  c:harges  will  be  levied  for 
calls  to  toll-free  numhers  and  are  able  to 
obtain  information  neces.sary  to  make 
informed  c:hc)ic;es  about  whether  to 
purc:hase  toll-free  information  .servic:es. 

47  CFR  ()4.15()t)  of  the  Commission 
rides  inc:c)rpc)rates  the  reciuirements  of 
47  I  k.S.C.  (c:)(2)  and  228  (cl)(2)-(8)  of  the 
Cc)nminnic;atic)ns  Ac:t.  Common  c:arriers 
that  a.ssign  telephone  nnmbers  to  pay- 
per-c;all  services  must  clisc:lc)se  to  all 
interested  parties,  upon  recpiest.  a  list  of 
all  assigned  pay-per-c:all  numhers.  For 
eac:h  assigned  numher.  c:arriers  must 
also  make  available:  (1)  A  clesc:riptic)n  of 
the  pay-per-c:all  .servic;e.s:  (2)  the  total 
c:c).st  per  minute  or  other  fees  a.ssc)c;iatecl 
with  the  .servic;e;  and  (8)  the  .servic:e 
provider's  name,  business  addre.ss,  and 
telephone  number.  In  addition.  c:arrier.s 
handling  pay-per-c;all  .servic:es  niu.st 
e.stahlish  a  toll-free  number  that 
c:c)nsumers  may  c.all  to  rec:eive 
information  about  pay-per-call  .servic:es. 
Finally,  the  Commission  recpiires 
c:arriers  to  provide  .statements  of  pav- 
per-c:all  rights  and  responsibilities  to 
new  telephone  suhsc;ril)ers  at  the  time 
servic:e  is  established  and,  although  not 
reciuired  by  statute,  to  all  suhsc:rihers 
anuuallv. 

Under  47  CFR  84.1510  of  the 
Commission's  rules,  tcdephone  hills 
c:c)ntaining  c:harges  for  interstate  pay- 
per-c:all  and  other  information  .servic:es 
must  inc:lucle  information  detailing 
c:c)nsnmers'  rights  and  responsibilities 
with  respec:t  to  these  c;harge.s. 
.Spec:ific:ally,  tcdephone  hills  c:arrving 
pay-per-c:all  c;harges  must  inc:lucle  a 
c:c)n.sumer  nc)tific:atic)n  stating  that:  (1) 
The  c:harges  are  for  nc)n-c:c)mmunic:atic)n 


.servic:es;  (2)  loc:al  and  long  clistanc:e 
tcdephone  servic:es  may  not  he 
clisc:c)nnec:tecl  for  failure  to  pay  per-c:all 
c:harges;  (8)  pay-per-c:all  (OOO  numher) 
l)lc)c:king  is  available  upon  recpiest:  and 
(4)  ac:c:ess  to  pay-per-c:all  servic:es  may 
he  involuntarily  l)lc)c:kecl  for  failure  to 
pay  per-c:all  c:harges.  In  addition.  eac:h 
c:all  hilled  must  show  the  type  of 
servic:es,  the  amount  of  the  c:harge.  and 
the  date,  time,  and  duration  of  the  c:all. 
Finally,  the  hill  must  clisplav  a  toll-free 
number  whic;h  sul)sc:ril)ers  may  c:all  to 
obtain  information  about  pay-per-c.all 
servic.es.  .Similar  hilling  clisc:lc)sure 
recpiirements  apply  to  c;harges  for 
information  servic:es  either  hilled  to 
suhsc:ril)ers  on  a  c:c)llec:t  basis  or 
ac:c:essecl  by  sul)sc:ril)ers  through  a  toll- 
free  numher.  The  hilling  clisc:lc)sure 
recpiirements  are  intended  to  ensure  that 
telejihone  sul)sc:rihers  hilled  for  pay-iier- 
c:all  or  other  information  servic:es  c:an 
understand  the  c:harges  levied  and  are 
informed  of  their  rights  and 
resjionsibilities  with  res])ec;t  to  payment 
of  suc:h  c;harges. 

I•'(!clc!^d  C()innuuiic:ati()ns  Coinmissicm. 
Miirliaii!  n.  I)()rtc:h, 

Sacn^ary. 

II'K  Doc.  2(n:i-l)41Cir)  I’ilccl  2-22-1  :i;  :nn| 
BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Information  Collection  Being  Reviewed 
by  the  Federal  Communications 
Commission  Under  Delegated 
Authority 

AGENCY:  Federal  Cc)nmiunic:atic)ns 
Commi.ssion. 

ACTION:  Nc)tic:e;  recpiest  for  c:c)mments. 

SUMMARY:  As  ])art  of  its  c;c)ntinuing  effort 
to  reduc:e  jiaiierwork  burden  and  as 
recpiired  hv  the  Fa])erwc)rk  Reduc:tic)n 
Ac:t  (FRA)  of  1985  (44  U..S.C.  8501- 
8520).  the  Federal  (4)mmunic;atic)ns 
Commission  invites  the  general  ])ul)lic: 
and  other  F'ecleral  agenc;ie.s  to  take  this 
c)])])c)rtunity  to  c:c)mment  on  the 
following  information  c:c)llec:tic)n(s). 
Comments  are  recjiiested  c:c)nc;erning: 
whether  the  proposed  c:c)llec:tic)n  of 
information  is  nec.essary  for  the  ])rc)])er 
perfc)rmanc:e  of  the  func:tic)ns  of  the 
Commission,  inc:lucling  whether  the 
information  shall  have  ])rac:tic:al  utility: 
the  ac;c:urac:y  of  the  Commission's 
burden  estimate:  ways  to  enhanc:e  the 
cpiality,  utility,  and  c:larity  of  the 
information  c;c)llec:ted:  wavs  to  minimize 
the  hurclen  of  the  c:c)llec:tic)n  of 
information  on  the  respondents, 
inc:hicling  the  use  of  automated 
c;c)llec;tic)n  tec:hnicpies  or  other  forms  of 
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information  technology;  and  wavs  to 
further  reduce  the  information  hnrden 
for  small  hnsiness  conctnns  with  fewer 
than  25  em)jloye(;s. 

'I’Ik!  I'XXi  may  not  conduct  or  sponsor 
a  colhiction  of  information  unless  it 
(lis])lays  a  currently  valid  ()M8  control 
nnmher.  No  ])erson  shall  he  snhject  to 
any  penalty  for  failing  to  com|)lv  with 
a  collection  of  information  snhject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  ()M8  control 
nnmher. 

DATES;  Written  l’a])erwork  Reduction 
Act  (PRA)  comments  should  he 
submitted  on  or  before  y\pril  2(i.  2013. 

If  you  anticipate  that  you  will  he 
sid)mitting  PRA  comments,  hut  find  it 
difficnlt  to  do  .so  within  the  ])eriod  of 
time  allowed  by  this  notice,  you  should 
advi.se  the  FCC  contac;t  listed  below  as 
.soon  as  ])ossihle. 

ADDRESSES:  Submit  your  PRA  comments 
to  Nicholas  A.  Fraser,  Office  of 
Management  and  Budget,  via  fax  at  202- 
395-5107  or  via  Internet  at 
Ni(:IioI(is_/\._Fr(is(ii'@oinl).(‘()i).<^ov  and 
to  Indith  13. Herman.  Federal 
Oomnumications  Oommi.ssion.  via  the 
Internet  at  Jii({ith-l).h(H'nuin@fc(:.<i()v.  'I'o 
submit  your  PRA  comments  hv  email 
.send  them  to:  PI{A@I(:(:.^()V. 

FOR  FURTHER  INFORMATION  CONTACT: 
jiidith  13.  Il(!rman.  Office  of  Managing 
Director,  (202)  418-0214. 
SUPPLEMENTARY  INFORMATION: 

OMP  Control  \hunl)i;r:  3000-1127. 

77//e;  First  Responder  Fmergencv 
Oontact  Information  in  the  Universal 
Licensing  System  (IILS). 

Form  NiimbfU':  N/A. 

Typo  oj  Roviow:  Extension  of  a 
currently  ap])roved  collection. 

Rospondonts:  Business  or  other  for- 
])rofit  entities,  not-for-profit  institutions 
and  state,  local  or  tribal  government. 

Niimbor  of  Rospondonts:  13.310 
respondents:  13.310  res])onses. 

Estinudod  Timo  por  Rosponso:  .25 
hours. 

Fro(]nonoy  of  Rosponso:  On  occasion 
re])orting  requirement. 

Obligation  To  Rospond:  Recpiired  to 
obtain  or  retain  benefits.  Statutory 
authority  for  this  information  collection 
is  contaiiKKl  in  47  U.S.O.  section  4(i) 
and  154(i). 

Tot(d  Annind  Rurdon:  3.327  hours. 

Tot(d  Annind  Cost:  N/A. 


FDIC  ref.  No. 


Privacy  Impact  Assossmont:  N/A. 

Nature  and  Fxtont  of  Confidontialitv: 
I’o  ])rotei:t  the  identities  and  locations  of 
key  first  respomhu’  communications 
personnel,  the  Oommission  will  treat 
emergency  contact  information 
submitted  into  the  Universal  Licensing 
System  (ULS),  pursuant  to  the  Public 
Notice  the  Bureau  ndrxesed  in  2()()t).  as 
r:onfidential  and  will  not  make  such 
information  publicly  available.  The 
contact  information  submitted  into  ULS 
by  public  .safety  licens(;es  and  non- 
])nhlic  .safety  licraisees  designated  as 
(unergency  first  responders  will  hr; 
available  only  to  Uommission  staff. 
Interested  licensees  should  file  their 
operational  point  of  contact  information 
in  ULS  in  the  form  of  a  confidential 
pleading. 

Noods  and  Uses:  The  Uommi.ssion 
will  submit  this  expiring  information 
collection  to  the  Office  of  Management 
and  Budget  (C)MB)  for  approval  of  an 
extension  recpui.st  (no  change  in  the 
public  re])orting  reriuirement).  The 
Oommission  is  reporting  a  33.274  hour 
reduction  in  hnrden  which  is  due  to 
fewer  res])ondents  and  res|)onses.  Tlu; 
Commission’s  Public  .Safety  and 
Homeland  .Security  Bureau  (Bureau) 
enhanced  tlui  existing  ULS  to  collect 
opcnational  point  of  contact  information 
from  public  safety  lictm.sees  designatcul 
as  (unergeucy  first  responders 
r(!siK)usil)le  for  coordinating  with  .state, 
county  and  local  anthoriti(;s  during 
times  of  enuagenev.  The  process  of 
])rocuring  and  maintaining  spectrum 
using  the  UL.S  remains  Intact  and 
re(]nin!S  no  additional  training  for 
licensees  to  partici])ate  in  this  vohmtarv 
t:ollec;lion.  ’I’his  enhancement  to  UL.S  to 
collect  emergency  i)oint  of  contact 
information  tmahles  Oommi.ssion  .staff  to 
more  effectively  ])rovide  immediate 
a.ssi.stance  and  outreach  to  licensees 
during  times  of  emergency.  Using  this 
information,  the  Bureau  is  able  to 
coordinate  among  licensees  in  given 
geographic  areas  to  make  more  wiridess 
service  available  to  emergemev  first 
res])onders  and  emergency  operations. 

Public  .safety  licensees  ami  non-])uhlic 
safety  licen.sees  designated  as 
(iinergency  first  responders  operating 
pursuant  to  Part  90  of  the  Oommission’s 
rules  should  identify  the  following 
information  regarding  tin;  opinational 
l)oint  of  contact  for  the  licen.siu!  directly 

Institutions  in  Liquidation 

[In  alphabetical  order] 

Bank  name  I 


responsible  for  coordinating  with  the 
state,  county,  and/or  local  emergency 
authorities: 

(1)  Name  and  title; 

(2)  Office  telephone  number; 

(3)  Mobile  telephone  numhiir;  and 

(4)  Email  address. 

The  Bureau  i.ssued  a  Public  Notice 
with  ste])-l)y-step  instructions  on  how  to 
use  the  enhanced  features  made 
available  to  licensees  to  provide  this 
information. 

ITnIeral  (ioiniiuinicalioiis  Oommission. 
Marl(!in!  It.  Dortcli, 

Socrotary. 

II'R  Ddc.  20i:i-l)41(i(i  I'iliul  2-22-\:i:  am| 

BILLING  CODE  6712-01-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Update  to  Notice  of  Financial 
Institutions  for  Which  the  Federal 
Deposit  Insurance  Corporation  Has 
Been  Appointed  Either  Receiver, 
Liquidator,  or  Manager 

AGENCY:  Federal  De]K)sit  Insurance 
Cor|)oration. 

ACTION:  U])date  Listing  of  l’’inancial 
Institutions  in  Lirpiidation. 

SUMMARY:  Notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Uor])oralion  (Uorporation)  has  been 
appointed  the  sole  receiver  for  the 
following  financial  institutions  (iffective 
as  of  the  Date  Ulo.sed  as  indicated  in  the 
listing.  This  list  (as  updated  from  time 
to  time  in  the  Federal  Register)  mav  he 
relied  iqjon  as  "of  record”  notice  that 
the  Uorporation  has  been  appointed 
receiver  for  purposes  of  the  statement  of 
policy  ])uhlished  in  the  )nly  2.  1992 
issue  of  the  Federal  Register  (57  FR 
29491).  For  further  information 
c:oncerning  the  identification  of  any 
institutions  which  have  been  placed  in 
li(|uidation.  please  visit  the  Uorporation 
Web  site  at  \v\v\v.  fdic.gov/bank/ 
individnal/failod/banklist.btml  or 
contact  the  Manager  of  Receivership 
Oversight  in  the  appro])riate  service 
center. 

Dated:  I'Hjiuaiy  I!).  2()i:t. 

Federal  Diiposil  Insurance  Uoi'iioralion. 
I’ainela  fiihnsDii, 

Itogiildtnrv  Fdiling  Spocialist. 


City  State  Date  closed 


10470 


Covenant  Bank 


Chicago 


IL 


2/15/2013. 
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ll'K  Dih:.  2(li:{-(l423(i  Filod  2-22-13;  H:4ri  am| 
BILLING  CODE  6714-01-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0058;  Docket  2012- 
0076;  Sequence  55) 

Federal  Acquisition  Regulation; 
Submission  for  0MB  Review; 

Schedules  for  Construction  Contracts 

AGENCY:  Dejiartnient  oi  Defense  (DOD). 
('.eneral  Services  Administration  ((iSA). 
and  National  Aeronautics  and  Space 
Adinini.stration  (NASA). 

ACTION:  Notice  of  re(|nest  for  an 
extension  regarding  an  existing  OMH 
clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reilnction  Act.  the 
Regnlatorv  Secretariat  will  he 
snhinitting  to  the  Oftice  of  Management 
and  Budget  (OMB)  a  re{]iiesl  to  review 
and  approve  an  extension  of  a 
previonslv  apjiroved  information 
collection  requirement  concerning 
schedules  for  construction  contracts.  A 
notice  was  puhlished  in  the  Federal 
Register  at  77  FR  73(».5U.  on  Decemlxir 
11. 2012.  One  respondent  submitted 
comments. 

DATES:  Sulmiit  comments  on  or  before 
March  27.  2013. 

ADDRESSES:  .Submit  comments 
identified  by  Information  (mllection 
0000-00.58.  Schedules  for  (Construction 
(Contracts  by  any  of  the  following 
methods: 

•  lia<>uI(itions.^ov:  hit}):// 
n\\'w.iV}>ulations.g()v.  .Submit  connnents 
via  the  Federal  eRuleinaking  portal  by 
searching  the  OMB  control  number. 
.Select  the  link  “.Submit  a  Comment” 
that  corresponds  with  “Information 
(Collection  0000-0058.  .Schedules  for 
(Construction  (Contracts".  Follow  the 
instructions  provided  at  the  “.Submit  a 
(Comment”  screen.  Please  include  your 
name,  conqiany  name  (if  any),  and 
“Information  (Collection  0000-0058, 
.Schedules  for  (Construction  (Contracts” 
on  vour  attached  document. 

•'  Fax:  202-501-4007. 

•  A/o//;  (Ceneral  .Services 
Administration.  Regulatory  .Secretariat 
(MV(CB).  1275  First  .Street  NF.. 
Washington,  D(C  20417.  A'lTN:  Hada 
Flowers/lC  0000-0058.  .Schedules  for 
(Construction  (Contrac;t.s. 

Instruclions:  Plea.se  submit  comments 
onlv  and  cite  Information  (Colhiction 


0000-0058,  .Schedules  for  (Con.struction 
(Contracts,  in  all  correspondence  related 
to  this  collection.  All  comments 
received  will  he  po.sted  without  change 
to  http://\\  \v\v.r(;^iil(iti()iis.^()v,  including 
any  jiersonal  and/or  business 
confidential  information  |)rovided. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
(Curtis  F.  (Clover,  .Sr.,  Procurement 
Analvst.  Office  of  Acciuisition  Policv, 
(202)  501-1448  or  email 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Federal  construction  contractors  may 
he  recpiired  to  submit  schedules,  in  the 
form  of  a  progre.ss  chart,  showing  the 
order  in  which  the  Contractor  proposes 
to  perform  the  work.  In  accordance  with 
FAR  52. 230-1 5,  .Schedules  for 
Construction  (Contracts,  the  (Contractor 
shall,  within  five  days  after  work 
commences  on  the  contract  or  another 
])eriod  of  time  determined  by  the 
contracting  officer,  prejiare  and  suhmit 
to  the  contracting  officer  for  approval 
three  co])ie.s  of  a  ])racticat)le  .schedule 
showing  the  order  in  which  the 
Contractor  propo.ses  to  ])erform  the 
work,  and  the  dates  on  which  the 
(Contractor  contemplates  starling  and 
completing  the  several  salient  features 
of  the  work  (including  ac(|uiring 
materials,  ])lants.  and  eiiuipment).  This 
information  is  used  to  monitor  jirogress 
under  a  Federal  construction  contract 
when  other  management  apjiroaches  for 
ensuring  aderjuale  progress  are  not  used. 
If  the  (Contractor  fails  to  submit  a 
schedide  within  the  time  prescribes,  the 
(Contracting  Offii:er  may  withhold 
approval  of  ])rogress  payments  until  the 
(Contractor  submits  the  recpured 
.sc;luHlule. 

B.  Discussion  and  Analysis 

One  respondent  submitted  ])ublic 
comments  on  the  extension  of  the 
previously  a])proved  information 
collection.  The  analysis  of  the  public 
comments  is  summarized  as  follows: 

('.oiuiiwnt:  'file  respondent 
commented  that  the  extension  of  the 
information  collection  would  violate  the 
fundamental  pur])ose  of  the  Paperwork 
Reduction  Act  because  of  the  burden  it 
puts  on  the  entity  submitting  tlu! 
information  and  the  agency  collecting 
the  information. 

liosponsir.  In  accordance  with  tlu; 
Pajierwork  Reduction  Act  (PRA), 
agencies  can  reciuest  an  OMB  a|)])roval 
of  an  existing  information  collection. 
'Fhe  PRA  re(]uires  that  agencies  usi!  the 
Federal  Register  Notice  and  comment 
process,  to  extend  the  OMB’s  approval, 
at  least  every  three  years.  This 


extension,  to  a  previously  ai)])roved 
information  collection,  ])ertains  to  FAR 
3().515.  .Schedules  for  Uonstruction 
(iontracts.  'I'he  pur])ose  of  this  .sub])art  is 
to  monitor  jirogress  under  a  federal 
construction  contract  when  other 
management  approaches  for  ensuring 
adecjuate  progress  are  not  u.sed.  This 
suhpart  jirovides  the  contracting  officer 
with  a  con.struction  schedule,  in  the 
form  of  a  progre.ss  chart.  Actual  i)rogress 
is  entered  on  the  chart  as  directed  by  the 
contracting  officer.  Not  granting  this 
extension  would  eliminate  the 
(Government’s  ability  to  track  the 
contractor’s  progress  when  other 
management  ai)]jroache.s  for  ensuring 
adequate  ])rogres.s  are  not  u.sed. 

(jonMUimt:  The  re.sjKindent 
commented  that  the  agency  does  not 
accurately  estimate  the  public  burden 
an  extension  of  the  information 
collection  requirement  would  create. 

The  resjjondent  requested  an 
explanation  how  the  estimated  number 
of  resijondent.s  ami  resiKinses  was 
derived.  The  respondent  also  indicated 
that  the  estimate  of  one  hour  per 
response  is  unrealistically  low  and 
respectfully  submitted  that  a  more 
rea.sonahle  estimate  would  likely  be  in 
the  range  of  15  to  30  hours  per  response. 

H(;spons(^:  Based  on  Federal 
])rocnrement  Data  .System  (FPDS)  data, 
4,450  fixed-])rice  construction  contracts 
were  awarded  to  2,070  unicpie  vendors 
in  Fi.scal  Year  2011.  Uontracting  officers 
only  n.se  clause  52.230-15,  .Schedules 
for  Uonstruction  U.ontracts,  when  other 
management  approaches  for  ensuring 
that  a  (Gontractor  makes  adequate 
jirogress  are  not  available.  Despite  this 
criterion,  the  estimated  total  burden  is 
calculated  using  total  number  of  awards 
for  FYll  as  the  baseline.  An  addition 
number  of  respondents  are  included  in 
the  estimate  to  account  for  existing 
contracts  that  may  have  incor})orated 
FAR  clause  52.230—15.  The  (Government 
estimates  that  approximately  fifty 
])ercent  of  the  contracts  cro.ss-over  to  the 
following  fiscal  year,  so  another  1340 
respondents  are  added  to  the  2,()7!)  for 
an  estimated  total  of  4,010  re.s])ondents. 

Based  on  the  l^Yll  data,  eac;h  uniciue 
vendor  re.s))onded  1.07  times  to 
(Government  requests  for  information. 
The  number  of  responses  is  rounded  uj) 
to  two.  the  neare.st  whole  nnmber.  As  a 
result,  the  estimated  annual  responses 
ar(!  8.038. 

The  (Gontractor  is  retjuired,  within 
five  days  after  the  work  commences  on 
the  contract  or  another  period  of  time 
determined  by  the  contracting  officer,  to 
jnepare  and  submit  for  approval  three 
cojiies  of  a  ])racticable  schedule 
showing  the  order  in  which  the 
(Gontractor  j)ro])oses  to  jierform  the 
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work,  and  the  dates  on  whicli  tlie 
Contractor  contein])la1(!S  starting  and 
completing  the  several  salitmt  features 
of  th(;  work  (including  ac(iuiring 
materials,  j)lant,  and  e(|in])menl).  'I’lie 
schedule  shall  he  in  the  form  of  a 
|)rogr(;ss  (ihart  of  suitable  scab;  to 
indicate  a])pro])riately  the  percentage  of 
work  scheduled  for  com])letion  by  any 
given  date  during  the  period.  Subject 
matter  ex])erts  in  construction  state  that 
when  contractors  submit  their  pro])osals 
for  construction  jirojects,  they  usually 
include  a  schedule  to  complete  the 
project.  Ba.sed  on  this  information  being 
readily  available  to  the  (Contractor  once 
an  award  is  made,  it  is  not  expected  that 
a  significant  amount  of  time  would  be 
requiixul  to  ujidate  the  information  at 
the  request  of  the  (Government. 

However,  in  consideration  of  the  public 
comment  an  upward  adju.stment  is 
made  to  estimates  hours  per  response. 

(Joinnienl :  The  res])ondent 
commented  the  collective  burden  of 
compliance  with  the  information 
collection  recpiirement  greatly  exceeds 
the  agency’s  estimate  and  outweighs  any 
]K)tential  utility  of  the  extension. 

/fe.s'pon.se; 'I'he  Pa])erwork  Reduction 
Act  (FRA)  was  designed  to  improve  the 
(jnality  and  use  of  Ihuleral  information 
to  strengthen  decision-making, 
accountability,  and  openness  in 
government  and  .societv.  (Central  to  this 
])rocess  is  the  .solicitation  of  comments 
from  the  public.  'I’liis  proce.ss 
incorporates  an  enumerated 
specification  of  targeted  information 
and  provides  interestcul  parties  a 
meaningful  op])ortunity  for  comment  on 
the  relevant  compliance  co.st.  This 
process  has  led  to  decreases  in  the 
overall  collective  burden  of  compliance 
for  the  information  collection 
reciuirement  in  regards  to  the  public. 
Based  on  OMB  estimates,  in  FY  2010, 
the  public  sjjent  8.8  billion  hours 
responding  to  information  collections. 
This  was  a  decrease  of  one  billion 
hours,  or  ten  percent  from  the  pn;vious 
fiscal  year.  In  effect,  the  collective 
burden  of  compliance  for  the  public  is 
going  down  as  the  Government 
jnihlishes  rules  that  make  the  ju'ocess 
ie.ss  complex,  more  transparent,  and 
reduces  the  cost  of  federal  regulations  to 
both  the  Contractor  community  and 
(Government. 

(^oinnwnt:  The  respondent 
commented  that  the  (Government's 
r(!si)onse  to  the  Pa])(;rwork  Reduction 
Act  waiv(!r  for  k'ar  (Gase  2(K)7-()()8  is 
instructive  on  the  total  burden  for 
respondents. 

li(^si)ons(i:  Serious  consideration  is 
given,  during  the  open  comment  ])eriod, 
to  all  comments  received  and 
adjustments  are  made  to  the  i)aperwork 


burden  estimate  ba.sed  on  reasonable 
considerations  provide  by  the  ])ul)lic. 

This  is  evidenced,  as  the  respondent 
notes,  in  FAR  (Ga.se  2()()7-()()8  where  an 
adjustment  was  made  from  the  total 
])r{!])aration  hours  from  three  to  sixtv. 

This  change  was  made  considering 
])arlir:nlariy  the  hours  that  would  i)e 
r(!(pur(!d  for  review  within  the  companv. 
prior  to  rel(;a.se  to  the  (GovermiKiiit. 

rhe  burden  is  prepared  taking  into 
consideration  the  necessary  criteria  in 
OMB  guidance  for  estimating  the 
pajjerwork  burden  put  on  the  entity 
submitting  the  information.  For 
example,  consideration  is  given  to  an 
entity  reviewing  instructions;  using 
technology  to  collect,  process,  and 
disclo.se  information;  adjusting  existing 
practices  to  comply  with  recjuirements; 
searching  data  sources;  completing  and 
reviewing  the  response;  and 
transmitting  or  di.sclosing  information. 
The  e.stimated  burden  hours  for  a 
collection  an;  based  on  an  average 
between  the  hours  that  a  simple 
disclosure  by  a  very  small  business 
might  reriuire  and  the  much  higher 
uumhers  that  might  he  reciuired  for  a 
very  complex  di.sclosure  by  a  major 
corporation.  Also,  the  estimated  burden 
hours  should  only  includi;  proj(;cted 
hours  for  tho.se  actions  which  a 
company  would  not  und(;rtake  in  the 
normal  course  of  business.  (Gareful 
consideration  went  into  as.sessing  the 
estimated  burden  hours  fortius 
collection,  and  it  is  determined  that  an 
upward  adjustment  is  warranted  at  this 
time. 

(G.  Annual  Reporting  Burden 

Respondents:  4,01 5). 

Responses  per  Respondent:  2. 

Annncd  Responses:  8,038. 

Honrs  per  Res})onse:  4. 

Tot(d  Rurden  Honrs:  32,152. 

Oldcnning  (Copies  of  Rropos(ds: 
Recpiesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  (General  Services  Administration, 
Regulatory  Secretariat  (MY(GB),  1275 
First  Street  NIG..  Washington,  DC  20417, 
telephone  (202)  501-4755.  Please  cite 
OMB  Control  No.  0000-0058,  .Sch(;dule.s 
for  (Gonstruction  (Gontracts,  in  all 
correspondence. 

l)al(!(l;  Fi;l)riiary  tO.  201  :t, 

William  (Glark, 

Acting  Director.  Federal  Acciidsition  Policy 
Division.  Office  ofOoverninentwide 
Aciiidsition  Policy.  Office  Acqinsition  Policy. 
Office  of  Governmentwide  Policy. 

|FR  Dot;.  201 .1-04 1(14  Filotl  2-22-12:  8:4.5  iiinl 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-13-13JI] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  com])liance  with  the  requirement 
of  Section  3500(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
pro])o.sed  data  collection  projects,  the 
Crinters  for  Di.sease  Control  and 
Prevention  (CD(G)  will  publish  periodic 
summaries  of  projiosecl  jirojects.  To 
recpiest  more  information  on  the 
])ropo.sed  projects  or  to  obtain  a  cojiy  of 
the  data  collection  plans  and 
instruments,  call  4 04-8 3 9-7 5 70  or  send 
comments  to  Ron  Otten,  1800  Clifton 
Road,  MS-D74,  Atlanta,  CA  30333  or 
s(;nd  an  email  to  oinh@cdc.gov. 

(Gomments  are  invited  on;  (a)  Whether 
the  projiosed  collection  of  information 
is  nec(;ssary  for  the;  prop(;r  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (h)  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
l)ro])o.s(;d  collection  of  information;  (c) 
ways  to  enhance  the  (piality,  utility,  and 
clarity  of  the  information  to  he 
coll(;ct(;d;  and  (d)  ways  to  minimize  the 
burden  of  the  r:ollection  of  information 
on  resj)ondent.s,  including  through  the 
use  of  automated  collection  techni(|ues 
or  other  forms  of  information 
technology.  Written  comments  .should 
he  received  within  80  days  of  this 
notice. 

Proposed  Project 

Virtual  Reality  to  Train  and  A.ssess 
Emergenc:y  Responders — New — 

National  Institute  for  (G)cciq)ational 
Safety  and  Health  (NIOSH),  Centers  for 
Disease  (Gontrol  and  Prevention  (CD(G). 

Rockgronnd  and  Rrief  Description 

NIOSH,  under  Public  Law  91-173  as 
amended  hv  Public  Law  9,5—184 
(Federal  Mine  Safety  and  Health  Act  of 
1977),  and  Public  Law  109-238  (Mine 
lm])rovement  and  New  Emergenev 
Res])onse  Act  of  2008)  has  the 
re.s])onsil)ilitv  to  conduct  research  to 
im])rove  working  conditions  and  to 
])revent  accidents  and  occiqiational 
diseases  in  underground  coal  and  metal/ 
nonmetal  mines  in  the  U.S. 

'I'he  turn  of  the  21st  c:entury  .started 
with  much  promise  for  the  coal  mining 
industry.  Because  there  was  only  one 
underground  disa.ster  in  the  1990,s.  it 
.seemed  that  emergency  response  in  the 
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United  .States  no  longer  needtul  to  l)e  a 
top  researcli  ])riority.  Ut)\vever.  major 
coal  mine  disasters  l)ia\V(!en  2001  and 
2010  have  resulted  in  0.5  fatalities, 
rhe.se  evtmts  highlighted  tin;  critical 
ikhmI  to  balance  investments  to  reduce 
low  prohahility/high  severity  events 
with  those  that  focus  on  fretiuent.  hut 
le.ss  severe  injuries  and  illnesses. 

The  pr(!S(mt  nisearch  ])roj(u:t  seeks  to 
determine  oj)timal  us(;  of  virtual  reality 
(VR)  technologies  for  training  and 
ass(?ssing  mim?  emergency  res])onders 
using  the  Mine  Rescue  and  Hscape 
Training  Lahoratory  (MRl-lT  Tab). 
Responders  include  s])ecially  trained 
individuals,  such  as  mine  re.scue  or  fire 
brigade  team  members,  and  also 
managers  and  miners  who  may  either  he 
called  ui)on  to  respond  to  an  emergency 
situation  or  engage  in  self-])rotective 
actions  in  response  to  an  emergencv. 
This  j)roject  is  a  step  toward 
determining  how  new  immersive  virtual 


reality  technologies  should  he  used  for 
miner  training  and  testing  in  tlui  U.S. 

The  i)roject  ohjectixa;  will  h(!  ac:hieved 
through  specific  aims  in  tin;  two  related 
ar(!as  of  training  a.sse.ssment  and  training 
devcilopment.  Training  asse.ssment 
inclu(l(!s  evaluating  four  training 
modnles,  evaluating  participant 
reactions,  and  (l(!velo|)ing  gnid{;lines. 
rraining  development  involves  the  use 
of  8D  technologies  to  (lev(;lop  a 
prototype  for  a  mine  r(!scue  clo.siul- 
circuit  breathing  apj)aratus  (Driiger 
n(:4). 

To  accom])lish  these  goals  over  the 
life  of  the  ])roject.  researclnas  will 
utilize  a  variety  of  data  collection 
strategies,  including  self-report  pre-and 
post-te.st  instruments  for  asse.ssing 
trainee  reaction  and  imiasuring  learning. 
Data  collection  will  take  place  with 
a])])roximately  1.50  underground  coal 
miners  o\’(!r  thnu;  y(!ars.  The 
njspondents  targeted  for  this  stiulv 
include  rank-and-file  miners,  mine 


rescue  team  memh(M's.  and  mine  salety 
and  health  ])rofessionals.  A  sam])le  of 
1.50  individuals  will  he  selected  from 
various  mining  operations  and  mine 
rescue  teams  which  have  agreed  to 
])articipate.  All  participants  will  he 
h(!tw(!en  the  ages  of  IH  and  0.5.  currently 
em])loy(!d.  and  living  in  the  United 
.States.  Findings  will  he  used  to  im])rove 
the  safety  and  lusdth  of  underground 
coal  miners  by  ass(!.s.sing  the  efficacy  of 
immersive  VR  environments  for 
tisiching  taitical  mine  salety  and  health 
skills. 

To  a.ss(!s.s  learning  as  a  result  of 
training,  each  i)artici])ant  will  com])l(!te 
a  pre-training  ciuestionnaire.  a  posl- 
sinndation  (juestionnaire,  and  a  po.st- 
training  cjuestionnaire.  Participants 
evaluating  the  closed-circuit  breathing 
apparatus  training  will  only  complete  a 
version  of  the  pre-training 
(|nestionnaire.  There;  is  no  co.st  to 
respondents  other  than  their  time. 


Estimated  Annualized  Burden  Hours 


Type  of  respondent 

Form  name 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

Average 
burden  per 
response 
(in  hours) 

Total  burden 
hours 

Draper  BG4  participants  (i.e.,  closed  circuit 

Pre-Training  Question- 

30 

1 

3/60 

2 

breathing  apparatus  training  participants). 

naire. 

Mine  Rescue  participants  . 

Pre-Training  Question- 

60 

1 

3/60 

3 

naire. 

Post-Simulation  Ques- 

60 

1 

3/60 

3 

tionnaire. 

Post-Training  Question- 

60 

1 

3/60 

3 

naire. 

Mine  Escape  participants  . 

Pre-Training  Question- 

60 

1 

3/60 

3 

naire. 

Post-Simulation  Ques- 

60 

1 

3/60 

3 

tionnaire. 

Post-Training  Question- 

60 

1 

3/60 

3 

naire. 

Mine  Escape/Longwall  Mining  participants  . 

Pre/Post-Training 

30 

1 

6/60 

3 

Knowledge  Test. 

Mine  Escape/Continuous  Mining  participants  . 

Pre/Post-Training 

30 

1 

6/60 

3 

Knowledge  Test. 

Mine  Rescue/Longwall  Mining  participants  . 

Pre/Post -Training 

30 

1 

6/60 

3 

Knowledge  Test. 

Mine  Rescue/Continuous  Mining  participants  . 

Pre/Post-Training 

30 

1 

6/60 

3 

Knowledge  Test. 

Total  . 

32 

Dale:  l’(!l)niar\  It).  201  a. 

Ron  A.  Olten. 

Diraclor.  Offict!  of  Scianlific  lnlr<’rily  (OSII. 
( )fficv  of  llu‘  Associdta  Dii(‘clor  for  Scianco 
lOADSj.  Offici;  ofllio  Diivclor.  (A-ntors  for 
Disiuisc  Control  and  Prnwntion. 

H'K  I)(h;.  2(n;)-()42;):)  I'ILmI  2-22-1;):  a:4.'>  anil 
BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[Document  Identifier:  CMS-10445] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  (Centers  for  Medicare  & 
Medicaid  .Services,  MILS. 


In  com])liance  with  the  ntcpiirement 
of  section  8.5()()(c)(2)(A)  of  the 
Pa])erwork  Reduction  Act  of  ltH).5,  the 
Uenters  for  Medicare  Me  Medicaid 
.Servicits  ((iM.S).  Department  of  Health 
and  Human  .Services,  is  publishing  the 
following  .summary  of  j)ro])o.se(l 
):ollections  for  public  comment. 
Interested  ])ersons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
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oftla;  following  subjects:  (1)  'I'he 
necessity  and  utility  of  the  ])ro|)ose(l 
information  colhiction  for  the  ])ro])er 
])(!rformanc(!  of  the  Agency’s  function; 

(2)  the  accuracy  of  the  estimated 
hurdcm;  (8)  ways  to  (mhance  the  (iiiality, 
utility,  and  clarity  of  the  information  to 
h(!  collected:  and  (4)  the  use  of 
automated  collection  t(u:hni(|nes  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Typa  of  Infornuition  (A)ll(H:ti()n 
Ih!(]iK;st:  New  collection;  THIo:  Medicare 
Advantage  Quality  Bonus  Payment 
Demonstration:  llso:  In  resj)onse  to  the 
provision  of  the  Affordable  (iare  Act, 
luiginning  in  2012,  (jiiality  bonus 
l)ayments  (QBPs)  are  given  to  all  plans 
earning  four  or  five  stars  in  Medicaixi's 
Star  Rating  program.  As  an  extension  of 
this  legislation,  CMS  launched  the 
Medicare  Advantage  Quality  Bonus 
Payment  Demonstration,  which 
accelerates  the  i)ha.se-in  of  QBPs  hv 
extending  bonus  ])avment.s  to  three-star 
l)lans  and  eliminating  the  caj)  on 
l)lended  county  benchmarks  that  would 
otherw'ise  limit  QBPs.  'rhrongh  this 
demonstration.  CMS  .seeks  to 
under.stand  how  incentive  ])avments 
impact  ])lan  (piality  across  a  broader 
spectrum  of  ])lan.s. 

The  data  collection  effort  will  he 
conducted  in  the  form  of  a  survey  of 
Medicare  Advantage  Organizations 
(MAOs)  and  up  to  10  case  studies  with 
MAOs  in  order  to  sup])lement  what  can 
he  learned  from  the  analyses  of 
administrative  and  financial  data  for 
MAOs,  and  from  an  environmental  and 
literature  scan.  The  data  collected  is 
needed  to  evaluate  the  QBP 
demonstration  to  better  under.stand 
what  impac:t  the  demonstration  has  had 
on  MAO  o])erations  and  their  efforts  to 
improve  (juality.  The  data  collection 
instrument  is  a  survey  (juestionnaire 
designed  to  ca])ture  information  on  how 
MAOs  perceive  the  demonstration  and 
are  ])lanning  for  or  imjjlementing 
changes  in  (luality  initiatives  and  to 
identify  factors  that  help  or  hinder  the 
capacity  to  achieve  (inality 
im])rovement  and  that  influence  the 


decision  calculus  to  make  changes. 
.Specifically,  the  information  is  exj)(!cted 
to  provide  a  detailed  picture  to  OM.S  of 
the  kinds  of  (piality  initiatives  utilized 
by  MAOs  and  .some  preliminarv 
information  on  how  they  a.sse.ss  the 
effect  ivene.ss  ofthe.se  programs.  The 
survey  is  designed  to  provide  an  overall 
jiicture  of  the  QBP  that  can  be  used  for 
national  comparisons  across  jilans  as 
part  of  the  larger  evaluation  of  the  QBP 
demon.st  ration. 

The  case  studies  will  he  conducted  as 
a  series  of  ojKin-ended  discussions  with 
MAO  staff  that  will  be  guided  hv  a 
discu.ssion  ])rotocol.  The  case  studies 
will  sup])lement  the  information 
gathered  from  the  survey  and  data 
analysis,  providing  valuable  context  and 
details  about  succe.ssful  (piality 
improvement  activities.  The  case 
studies  are  particularly  well  suited  to 
exjiloring  the  detailed  characteristics  of 
the  plans’  (piality  im])r()vement 
activities,  emphasizing  the  decision¬ 
making  and  thought  proce.sses 
underlying  the  structure  and  direction 
of  their  efforts  and  capturing  the 
contextu.il  factors  that  impact  the 
nature,  structure,  and  .sco|)e  of  the 
programs.  The  (iO-day  Federal  Register 
notice  jnihlished  on  .Sejitemher  17. 

2012,  (77  FR  .57000).  .Suh.siupiently. 
there  were  revisions  to  the  MAO  survey. 
Form  Ahmiher;  OM.S-10445  (OON:  0088- 
New);  Froquonov:  Annual;  Affoctod 
Public:  Private  .Sector — Business  or 
other  for-profits;  Number  of 
I{cs})ondcn1s:  780;  Total  Ammal 
Responses:  1 .280;  Tot(d  Annual  Hours: 
088.  (For  ]K)li(:y  (piestions  regarding  this 
collection  contact  Oerald  Riley  at  410- 
780-0000.  For  all  other  i.ssues  call  410- 
780-1820.) 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
]3ro])osed  jjaperwork  collections 
referenced  above,  access  CM.S  Web  .Site 
address  at  http://\v\\’\\’.(:ms. hhs.gov/ 
PaperworkReductionActofi l)P5,  or 
Email  your  reipie.st,  including  vour 
address,  phone  number,  OMB  numher, 
and  (IM.S  document  identifier,  to 
Paper\vork@(:ms. hhs.gov,  or  call  the 

Annual  Burden  Estimates 


Reports  (ilearance  Office  on  (410)  780- 
1820. 

To  he  assured  consideration, 
comments  and  recommendations  for  the 
jiroposed  information  collections  must 
lie  received  by  the  OMB  desk  officer  at 
the  address  below,  no  later  than  5  p.m. 
on  March  27.  2012. 

OMB,  Office  of  Information  and 
Regulatorv  Affairs,  Attention:  OM.S  Desk 
Officer.  Fax  Numher:  (202)  80.5-0074, 
Email:  OIR A _submission@omb.eop.gov. 

Dated:  I’ehritarv  1<).  2013. 

Miirti(pi(!  Idiies, 

Depulv  Director.  l{egid(ilions  Development 
Droop.  Office  of  Strategic  Operations  and 
Regulatorv  Affairs. 

ILK  Doc.  2(n:(-04l.52  I’ilttd  2-22-i:t:  «:4,t  anil 
BILLING  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Projects 

I'itle:  Annual  .Survev  of  Refugees 
(Form  ORR-0). 

OMR  A'o.;()07()-()()88. 

Descript  ion:  The  Annual  .Survev  of 
Refugees  collects  information  on  the 
.social  and  economic  characteristics  of  a 
random  sample  of  refugees.  Amerasians. 
and  entrants  who  arrived  in  the  United 
.States  in  the  five  years  prior  to  the  date 
of  the  survey.  The  survey  focu.ses  on 
emjiloyment  and  other  training,  labor 
force  partici])ation,  and  welfare 
utilization  rates.  From  the  resjKin.ses, 
the  (Iffice  of  Refugee  Resettlement 
rej)()rts  on  the  economic  adjustment  of 
refugees  to  the  American  economy. 
These  data  are  used  by  Congress  in  its 
annual  deliberations  on  refugee 
admissions  and  funding  and  hv  program 
managers  in  formulating  policies  for  the 
future  direction  of  the  Refugee 
Resettlement  Program. 

Respondents:  Refugees.  Amerasians, 
and  entrants. 


Instrument 

Number  of 
respondents 

Number  of  re¬ 
sponses  per 
respondent 

Average 
burden  hours 
per  response 

Total  burden 
hours 

ORR-9  Annual  Survey  of  Refugees  . 

2,000 

1 

0.62 

1,240 

Request  for  Participation  Letter . 

2,000 

1 

0.05 

100 

Estimated  Total  Annual  Burden 
1  lours:  1 ,840 


In  (:()m])liance  with  the  re(piirements 
of  .S(iction  .50(i(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1005,  the 


Administration  for  Children  and 
Families  is  soliciting  jniblic  comment 
on  the  sjxicific  aspects  of  the 
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inibrination  collection  (lescribcid  above, 
(iopies  of  the  proposed  collection  of 
information  can  be  obtaiiuul  and 
comments  may  Ik;  forwarded  bv  writing 
to  tbe  Administration  for  ('.bildnm  and 
Families.  Office  of  Planning,  Re.searcb 
and  i'A’alnation.  370  1/Knfant 
Promenaile.  ,S\V.,  Wasbington,  IK', 
20447,  Attn:  A(',l*'  Reports  (Clearance 
Officer.  Ibnail  address: 
inl(H:()ll(f(:tinn@(i(:f.lihs.<i(n’.  All  riupiests 
sbonld  be  identified  by  the  title  of  the 
information  collection. 

fbe  Department  specifically  recpiests 
comments  on:  (a)  Whether  the  jiroposed 
collection  of  information  is  neces.sarv 
for  tbe  proper  performance  of  tbe 
functions  of  the  agency,  inchuling 
whether  tbe  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
propo.sed  collection  of  information;  (c) 
the  (piality,  ntilitv.  and  claritv  of  the 


ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniiines  or 
other  forms  of  information  technologv. 
(Consideration  will  he  giviai  to 
comments  and  suggestions  submitted 
within  (it)  days  of  this  publication. 

KolHa't  Sargis. 

liaporls  ClcdrancA!  Officer. 

IFK  Doc.  2(n:t-n4l7(i  I'ilc^l  2-22-i:i:  inn] 

BILLING  CODE  4184-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  0MB  Review; 
Comment  Request 

7’///e;  State  Self-As.ses.sment  Review 
and  Re])ort. 


OMIi  ,Vo.;()‘)7()-()223. 

Diiscviption:  Section  4,')4(  1  !5)(A)  of  the 
Social  Security  Act.  as  amended  by  the 
Personal  Responsihilitv  and  Work 
()|)])ortnnity  Reconciliation  Act  of  l‘)t)(i, 
recpiires  each  State  to  annually  assess 
the  i)erformance  of  its  child  sii|)i)ort 
enforcement  ])rogram  in  accordance 
with  standards  s])eciiied  by  the 
.Secretary  of  the  Department  of  Health 
and  Human  .Services,  and  to  jirovide  a 
report  of  the  findings  to  the  .Secretary. 
This  information  is  retpiired  to 
determine  if  .States  are  complying  with 
Fcideral  child  sn])])ort  mandates  and 
])roviding  the  best  servii:es  possible.  The 
report  is  also  intended  to  he  used  as  a 
management  tool  to  hel])  .States  evaluate 
their  j)rograms  and  assess  i)erformance. 

Uesjjondents:  .State  (Child  .Support 
Fnforcenumt  Agencies  or  the 
Department /Agency/Burean  responsible 
for  (Child  .Support  Enforcement  in  each 
.State. 


information  to  he  collected:  and  (d) 

Annual  Burden  Estimates 


Instrument 

Number  of 
respondents 

Number  of  re¬ 
sponses  per 
respondent 

Average  bur¬ 
den  hours 
per  response 

Total  burden 
hours 

Self-assessment  report  . 

54 

1 

4 

216 

I'Cstimatetl  Total  Annual  Burden 
1  lours;  2  Hi. 

Additiondl  I nforiiuil ion:  Copies  of  the 
proposed  colhiction  may  he  obtained  hv 
writing  to  the  Administration  for 
(Children  and  Families.  Office  of 
Planning.  Research  and  Evaluation.  370 
E’Enfant  Promenade.  .SW.,  Washington, 
D(C  20447.  Attn:  ACCF  Reijorts  (Clearance 
Officer.  All  re(juests  should  he 
identified  by  the  title  of  the  information 
collection.  Email  address: 
ii }  focal  loci  i  on  @ac  f.  h  hs.<’ov. 

OMB  Connncnl :  OMB  is  retpiired  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  00  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  davs  of  ]juhlication.  Written 
comments  and  recommendations  for  the 
pro])o.sed  information  collection  should 
he  sent  directly  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project.  Fax:  202-39.'i-728.'), 
hCmail: 

()IBA  SlJBMISSI()M@OMB.H()P.C()V. 
Attn:  Desk  Officer  for  the 


Administration  for  (Children  and 
Families. 

Robert  Sargis, 

Hajxn  ts  Clcdrancc  Officer. 

ll'R  Dih;.  2lli:)-n4278  Liled  2-22-i:t:  fi:4."i  iim| 

BILLING  CODE  4184-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-2005-D-0282;  formerly 
2005D-0183] 

Draft  Guidance  for  Industry  on 
Attachment  to  Guidance  on  Antiviral 
Product  Development — Conducting 
and  Submitting  Virology  Studies  to  the 
Agency:  Guidance  for  Submitting 
Hepatitis  C  Virus  Resistance  Data; 
Availability 

agency:  Food  and  Drug  Admini.stration, 
HITS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  for 
industry  entitled  “Attachment  to 
(Cuidance  on  Antiviral  Product 
Development — (Conduct  ing  and 
.Submitting  Virology  .Studies  to  the 


Agency:  (Cuidance  for  .Submitting  IKCV 
Resistance  Data."  The  purpose  of  this 
attachment  is  to  assist  sponsors  in 
submitting  hejiatitis  (C  virus  (H(CV) 
clinical  virologv  data,  which  are 
im])ortant  for  supporting  clinical  trials 
of  products  in  development  for  the 
treatment  of  IKCV.  IKCV  resistance  data 
submitted  in  apjiropriately  formatted 
datasets  is  a  critical  comjionent  in  the 
review  of  investigational  antiviral 
products  for  the  treatment  of  HCV.  The 
information  in  this  attachment  will 
facilitate  the  develojmient  and 
regulatory  review  of  anti-IKW  products. 

DATES:  Although  you  can  comment  on 
any  guidance  at  any  time  (.see  21  (CFR 
l().11.')(g)(.'5)),  to  ensure  that  the  7\gency 
considers  your  comment  on  this  draft 
guidance  before  it  begins  work  on  the 
final  version  of  the  guidance,  submit 
either  electronic  or  written  comments 
on  the  draft  guidance  hv  A])ril  2(i,  2013. 

ADDRESSES:  .Submit  written  requests  for 
single  cojiies  of  the  draft  guidance  to  the 
Division  of  Drug  Information,  (Center  for 
Drug  hCvaluation  and  Research.  Food 
and  Ilrug  Administration,  10003  New 
Hamjishire  Ave.,  Bldg.  .11,  rm.  2201, 
Silver  Spring,  MD  205)93-0002.  Send 
one  self-addressed  atlhesive  label  to 
assist  that  office  in  processing  your 
recpiests.  See  the  SUPPLEMENTARY 
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INFORMATION  section  for  electronic 
access  to  the  draft  guidance  dociunent. 

Snl)niit  electronic  comments  on  the 
draft  gnidance  to  http:// 
\v\v\v.r(;^iiI(itions.<’()v.  Snhmit  written 
comments  to  the  Division  of  Dockets 
Manag(!inent  (1  ll'’A-3().5).  l-’oed  and  Drug 
Administration,  5830  Fishers  bam!,  rm. 
lOtil,  Rockville,  MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT;  bisa 
K.  Naeger.  (ienter  for  Drug  Evaluation 
and  Research.  Food  and  Drug 
Administration,  10003  New  Hampshire 
Av(!.,  Bldg.  22,  rm.  0300.  Silver  S])ring. 
MD  2000.3-0002.  301-700-0771 . 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  is  annonmdng  the  availability  of 
a  draft  guidance  for  indu.strv  entitled 
“Attachment  to  (Guidance  on  Antiviral 
Rrodnct  Development — Conducting  and 
Snhmitting  Virology  Studies  to  the 
Agency:  Cnidanci!  for  Submitting  HCV 
Resistance  Data.”  The  j)nrpose  of  this 
attachment  is  to  assist  spon.sors  in 
snhmitting  HCV  clinical  virology  data, 
which  are  important  for  supporting 
clinical  trials  of  products  in 
development  for  the  treatment  of  HCV. 
This  attachment  revises  and  rei)laces  the 
attachment  on  submitting  HCV 
resistance  data  published  in  Inne  2()()() 
and  represents  FDA’s  current  thinking 
r(!garding  how  sponsors  should  snhmit 
HCV  resistance!  data,  'bhe  revised 
attachment  provides  the  format, 
recommended  d(!finitions. 
standardization  of  column  headings  and 
variables,  and  r(!comm(!nded  data  for 
snbmi.ssion  of  HCV  resistance  datasets. 

This  draft  guidance  is  being  is.sued 
consistent  with  FDA’s  good  guidance 
practices  regulation  (21  (>FR  10.115). 

'rhe  draft  gnidance,  when  finalized,  will 
represent  the  Agency’s  curr(!nt  thinking 
on  snhmitting  HCV  clinical  virology 
data.  It  does  not  c;r(!ate  or  confer  any 
rights  for  or  on  any  person  and  does  not 
operate  to  hind  FDA  or  the  public.  An 
alternative  a])])roach  may  be  used  if 
such  a])proach  .satisfies  the 
r(!(inirenu!nts  of  the  ap])licat)le  statutes 
and  regulations. 

II.  The  Paperwork  Reduction  Act  of 
19H5 

This  draft  guidance  r(!fers  to 
])reviouslv  a])])roved  collections  of 
information  that  are  subject  to  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1005  (44  IJ.S.C.  3501-3520).  The 
collections  of  information  in  21  C.FR 
part  312  have  been  ap])roved  under 
OMB  control  number  0010-0014. 


III.  (ioinmenls 

Interest(!d  persons  may  snhmit  either 
electronic  comments  regarding  this 
docnm(!nt  to  htt p:/ /www .wf>u}ations.gov 
or  writt(!n  comm(!nts  to  th(!  Division  of 
Dockets  Managenu!nt  (see  ADDRESSES).  It 
is  only  neces.sary  to  .send  one  set  of 
comments.  Identify  comments  with  the 
docket  imml)(!r  found  in  brackets  in  the 
heading  of  this  document.  Received 
c;onmu!nts  may  Ix!  seen  in  tlu!  Division 
of  Dockets  Management  between  0  a.m. 
and  4  ]).m.,  Monday  through  Friday,  and 
will  be  posted  to  the  dock(!t  at  http:// 
WWW. ivguhit  ions. <’()v. 

IV.  Electronic  Access 

P(!r,sons  with  access  to  the  Internet 
may  obtain  the  document  at  either 
http://www.fd(t.gov/Dnigs/(iuid(in(:o 
Coinplidncoliogulatorvln  format  ion/ 
(inidancos/do fanlt.htm  or  http://www. 
regnIations.gov. 

l)al(!(l:  l•'(!l)rlla^y  19.  2013. 

I.eslie  Kux, 

Assistant  (ioininissioner  far  Palicv. 

|I  K  Doc.  201 ,3-04 l‘l(i  Filed  2-22-13;  K:4.'>  am| 
BILLING  CODE  4160-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-2005-D-0153;  formerly 
2005D-0011] 

Guidance  for  Industry  on  Labeling  for 
Human  Prescription  Drug  and 
Biological  Products — Implementing  the 
Physician  Labeling  Rule  Content  and 
Format  Requirements;  Availability 

AGENCY;  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guidance  for  industry 
entitled  “babeling  for  Human 
Prescription  Drug  and  Biological 
Prodnct.s — Imjileinenting  the  PbR 
Content  and  Format  Requirements.” 
This  gnidance  is  intemhxl  to  assi.st 
apjilicants  in  complying  with  the 
content  and  format  requiniments  of 
labeling  for  human  pr(!scri])tion  drug 
and  biological  products.  'I'he 
r(!cominendations  in  this  gnidance  will 
help  ensure  that  the  labeling  is  chuir; 
n.sefiil;  informative:  and  to  the  extent 
po.ssihle,  consistent  in  content  and 
format.  It  will  assist  applicants  in 
developing  labeling  for  new  jirodiicts, 
revising  exi.sting  labeling,  and 
imjileinenting  the  recjiiirements  on 
content  and  format  of  labeling  for 


human  jiniscrijition  drug  and  biological 
jirodiicts  (71  FR  3922).  which  ajijieared 
in  the  Federal  Register  of  )anuary  24, 
2000.  The  rule  is  commonly  riiferred  to 
as  the  “Physician  Labeling  Rule”  (PLR) 
hecau.se  it  addres.ses  jire.scrijition  drug 
lah(!ling  that  is  used  hv  jirescrihers  and 
other  health  care  jiractitioners. 

DATES:  Snhmit  either  electronic  or 
written  comments  on  Agenev  guidances 
at  any  time. 

ADDRESSES:  Submit  written  reejnests  for 
single  cojiies  of  this  gnidance  to  the 
Division  of  Drug  Information,  Center  for 
Drug  Evaluation  and  Research.  Food 
and  Drug  Administration.  10903  New 
Hainjishire  Ave..  Bldg.  51,  Rm.  2201. 
Silver  Sjiring,  MD  20993-0002  or  Office 
of  Communication,  Outreach  and 
Develojmient  (HFM-40).  Center  for 
Biologies  Evaluation  and  Research 
(CBER).  Food  and  Drug  Administration. 
1401  Rockville  Pike,  suite  200N, 
Rockville.  MD  20852—1448.  Send  one 
self-addressed  adhesive  lah(!l  to  a.ssist 
that  office  in  processing  your  requests. 
See  the  SUPPLEMENTARY  INFORMATION 
section  for  electronic;  access  to  the 
gnidance  document. 

Submit  electronic  comments  on  the 
guidance  to  http://www.regnIations.gov. 
Snhmit  written  comments  to  the 
Division  of  Dockets  Managciment  (HFA- 
305).  Food  and  Drug  Administration. 
51)30  Fi.shers  Lane,  Rm.  1001.  Rockville. 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT:  Lori 
Bickel,  ('.enter  for  Drug  Evaluation  and 
Rcisearch,  Food  and  Drug 
Administration.  10903  New  Hamjishire 
Ave..  Bldg.  51,  Rm.  0353,  Silver  Sjiring, 
MD  20993-0002,  301-790-0210:  or 
Stejihen  Rijilciy,  (kmter  for  Biologies 
Evaluation  and  Research  (HFM-17), 
Food  and  Drug  Administration.  1401 
Rockville  Pike,  suite  200N,  Rockville, 
MD  20852-1448.  301-827-0210. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

FDA  is  announcing  the  availability  of 
a  gnidance  for  indu.strv  entitled 
“Labeling  for  Human  Prescrijition  Drug 
and  Biological  Prodnct.s — Imjilementing 
the  PLR  (Content  and  Format 
RcKjuireinents.”  The!  guidance  jirovides 
r(!commendations  on  how  to  create 
jirolessional  lahc!ling  consistemt  with  the 
rcujuireinents  on  content  and  format  of 
labeling  for  human  prescrijition  drug 
and  biological  jirodncts  under  201.50 
and  201.57  (21  CFR  201.50  and  201.57) 
(71  FR  35)22).  The  gnidance  also 
jirovides  r(!commendation.s  on  how  to 
organize  labeling  s(!clion.s  and  what 
information  should  he  included  in  each. 

This  guidance  is  one  of  a  .series  of 
guidances  FDA  is  developing,  or  has 
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(levolo|)(;d.  to  assist  a|)])li(;ants  witli  the 
content  and  ibnnat  of  the  lal)eling  for 
human  j)r(;.scri])tion  drug  and  biological 
products.  In  the  Federal  Register  of 
lanuary  24.  2()()()  (71  FK  3008).  FDA 
annonnci'd  the  availahility  of  final 
guidances  on  the  content  and  format  of 
the  “Adviase  Reactions”  (/j///;.7/n  n'n’. 
lda.iJ,o\’/do\\nl(Hids/Dru<j,s/Guidancc 
(AmipliaiHuditigiddton'Infornuition/ 
(hndancas/ucniOISOnJ.pdl)  and 
"(linical  Studiijs”  [hlt})://\\  \\  \v.ld(i.<>(n'/ 
dow'nhxids/I^rugs/CkiiddncdC^onipIiancd 
Rdp,dldtdi'\’lnionudlion/Cididdncds/ 
d(:m(Unl)5i).pdf]  sections  of  labeling.  In 
the  Federal  Register  of  October  10.  2000 
(74  FR  .53.507).  FDA  announced  the 
availahility  of  final  guidance  on 
determining  established  pharmacologic 
class  for  use  in  the  Highlights  of 
Pre.scrihing  Information  (http:// 
\\'\\'\v.fdd.*>ov/ddunlodds/Dnd^s/ 
(hiiddncdC/ompIidncdRfx^dldtory 
Infornidtion/Chdddncds/l  K/Ml  86607. 
pdf).  In  the  Federal  Register  of  March 
23,  2010  (75  FR  1.3700).  FDA  announced 
the  availahility  of  final  guidance  on  the 
content  and  format  of  the  "Dosage  and 
Administration"  section  of  labeling 
(http  .7/nnir.  fdd.p,ov/do\vnlodds/Drup,s/ 
ihiiddncdCoinplidncdUdyuldtory 
Idfonnation/iididdncds/ 
U(!M07r)066.i)dl).  In  tin;  Federal 
Register  of  October  12.  2011  (70  1*’R 
03303).  FDA  announced  the  availahility 
of  final  gnidance  on  the  content  and 
format  of  the  "Warnings  and 
Pnicautions."  “(iontraindications,"  and 
"Hoxed  Warning"  sections  of  lahcding 
(http:/ /www.  fdd.y^ov/ daw  nlodds/Di  iiys/ 
(hiidd  ncdCon  i  pi  id  ncidldg  1 1  Id  ton ' 
Infornidtion/duiddncds/l  KiM()75()f)6. 
pdl)  and  in  the  Federal  Register  of 
March  3.  2000  (74  FR  0250).  FDA 
announced  the  availahility  of  draft 
guidance  on  the  content  and  format  of 
the  “Clinical  Fharmacology"  section  of 
labeling  (http://\\  \\\\’.fdd.<’ov/ 
downlodds/Dnigs/Gdiddncdaoinplidiicd 
lidg  1 1  hit  on  In  forn  id  t  ion /(in  idoncos/ 
V(:\n00730.pdf).  The  labeling 
r(!(|uirements  and  the.se  guidances  are 
intended  to  make  information  in 
prescri])tion  drug  labeling  easier  for 
li(!alth  care  practitioners  to  acce.ss,  read, 
and  u.se. 

On  lanuary  24.  2000.  f'DA  announced 
th(!  availahility  of  draft  guidance 
entitled  “bah(;ling  for  Human 
I’rci.scription  Drug  and  biological 
Products — Imphmienting  the  New 
('.ontent  and  Format  Re(]uirements"  to 
obtain  public  comnumt  (71  f'R  35)08). 
FDA  received  a  number  of  comments, 
most  of  which  sought  clarifications  and 
illustrations  of  the  issues  discussed  in 
individual  sections  of  the  guidance. 
FDA  reviewed  all  received  comments 


carefully  during  the  finalization  of  the 
guidance  and  made  clarifying  changes 
ha.siul  on  input  from  the.se  comments 
and  comments  from  f’DA  nwiewers  with 
lahiding  experti.se. 

This  guidance  is  laang  issmul 
consistimt  with  FDA's  good  guidance! 
practices  regnlation  (21  (iFR  10.115). 

The  guidance  re|)r(!.senls  the  Agency’s 
current  thinking  on  imjeleimmting  the 
Pl.R  content  and  format  r(!(piir(!ments 
for  labeling  for  human  ])rescri|)tion  drug 
and  biological  ])rodnct.s.  It  does  not 
create  or  confer  any  rights  for  or  on  any 
peerson  and  does  not  opeerate  to  hind 
FDA  or  the  public.  An  alternative 
approach  may  he  u.sed  if  such  approach 
satisfies  the  recpiirements  of  the 
applicable  statutes  and  regulations. 

II.  Comments 

Intenjsted  ])(!r.son.s  mav  submit  either 
electronic  comments  regarding  this 
document  to  http://\\  \\  \\'.vdydidtions.gov 
or  written  comimiiits  to  the  Division  of 
Dockets  Manag(!m(!nt  (sec;  ADDRESSES).  It 
is  only  necessary  to  .s(!nd  one  set  of 
comments.  Identify  comments  with  the 
docket  numher  found  in  brackets  in  the 
Inuiding  of  this  docuimint.  Reciiived 
comments  may  he  seen  in  the  Division 
of  Dockets  Management  hetwiuin  5)  a.m. 
and  4  |).m..  Monday  through  Fridav.  and 
will  he  ])osted  to  tlu*  dockiit  at  http:// 
\v\\’\\.iv<>uldtions.yov. 

III.  Paperwork  Reduction  Act  of  1995 

This  guidam:e  refers  to  previouslv 
a])])roved  coll(!c:lions  of  information 
found  in  FDA  regulations.  These 
collections  of  information  ar(!  suhj(!ct  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  15)95  (44  II..S.C.  3501- 
3520).  The  collections  of  information  in 

201.50  and  201.57  have  been 
approved  under  OMB  control  numh(!r 
05)10-0  5  72. 

IV.  Electronic  Access 

Persons  with  accciss  to  the  hitt:rnet 
may  obtain  the  document  at  either 
http://\v\\’\v.fdd.y,ov/Dmy,s/(hiiddncd 
Goinplidncidld^nldtorvlnfornidtion/ 
(hiiddncos/ddfdnlt.htin,  http:// 
www.fdd.^ov/BiologicsBIoodX'dccinds/ 
(iniddncdCjOinpiidncdBdguldtorv 
Infornidtion/ddfddlt.htin  or  http:// 
ww’w’.rdgnldtions.gov. 

Dated:  I'lilmiarv  15).  2013. 

Leslie  Kiix, 

Assistant  Cioinniissionar  for  Policy. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-2006-D-0409]  (formerly 
2006D-0169) 

Guidance  for  Industry:  Guidance  on 
the  Labeling  of  Certain  Uses  of 
Lecithin  Derived  From  Soy  Under 
Section  403(w)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act;  Withdrawal  of 
Guidance 

AGENCY:  Food  and  Drug  Administration, 
HlkS. 

ACTION:  Notice;  withdrawal. 

SUMMARY:  The  F’ood  and  Drug 
Administration  (FDA  or  we)  is 
announcing  the  withdrawal  of  a 
guidanc:e  entitled  “Guidance  for 
Industry:  Guidance  on  the  Liibeling  of 
(Certain  Usils  of  Lecithin  Derived  From 
.Soy  Under  .Section  4()3(w)  of  the  Federal 
Food.  Drug,  and  (iosmetic  Act,"  dated 
April  2()()().  that  was  announced  in  the 
Federal  Register  on  Mav  2,  2()()().  The 
guidiinct!  (!xj)lained  FDA’s  then  current 
thinking  on  the  labeling  of  certain  uses 
of  lecithin  derived  from  soy  under  the 
Ftideral  Food.  Drug,  and  Gosmetic  Act 
(the  FD^Ki  Act)  iiml  was  ptirt  of  FDy\’s 
im|)lenu;ntation  of  the  Food  Allergen 
Lahtiling  and  Gonsumer  Protection  Act 
(FALfiPA).  We  are  taking  this  action 
heciiuse  the  ])olicy  stated  in  the 
guidance  regarding  FDA’s  consideration 
of  the  exerci.se  of  enforcement  discretion 
no  longer  reflects  our  current  thinking. 
DATES:  The  withdrawal  is  effective 
February  25.  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
.Steven  M.  (iendel,  (ittnter  for  Food 
.Safety  and  Ajijilied  Nutrition  (HF.S- 
200),  Food  and  Drug  Admini.stration, 
5100  Paint  Branch  Pkwy..  (College  Park, 
MD  20740.  240-402-1050. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
])uhlished  in  the  Federal  Register  of 
May  2.  2000  (71  FR  25844).  W(! 
announced  the  availahility  of  a  guidance 
entitled  “(hiidanci!  on  the  Labeling  of 
(4!rtain  Uses  of  Lecithin  Derived  F’rom 
.Soy  Under  .Scjction  403(w)  of  the  Fedciral 
Food.  Drug,  and  Gosmetic  Act."  The 
guidance  exjilained  that,  consistent  with 
the  need  to  establish  enforcement 
priorities,  we  would  consider  the 
exercise!  of  enforcement  discretion  for  a 
food  labeled  on  or  after  );muary  1,  2000, 
in  which  lecithin  derived  from  soy  is 
used  sohily  as  a  component  of  a  release 
;ig(!nt  and  the  label  for  such  food  does 
not  d(!clare  the  ])resence  of  sov 
consistent  with  the  reejuirements  of 
.section  4()3(w)  of  the  FD&C]  Act  (21 
U.S.G.  343(w)).  In  that  guidance,  the 
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term  “release  agent”  referred  to  an  agent 
used  to  facilitate  the  release  of  foods 
from  food  contact  surfaces,  where  the 
agent  has  hecm  applicul  directly  to  the 
fot)(l  contact  surface,  rather  than 
incor])orated  into  the  food.  In  that 
guidance!,  we  also  stated  oiir  intention  to 
reconsider  onr  enforcement  priorities 
with  regard  to  the  lahiiling  of  lecithin 
d(!rive(i  from  .soy  used  as  a  com])onent 
of  a  release  agent  approximately  18 
months  after  the  issuance  of  the 
guidance,  l-’iirther.  we  stated  onr 
expectation  that,  during  the  period  in 
which  we  considered  the  exerci.se  of  our 
enforcenmnt  discretion,  manufacturers 
of  foods  that  use  lecithin  derived  from 
.soy  as  a  component  of  a  release  agent 
would  revise  as  nec:essarv  the  labels  of 
their  relevant  food  products  to  comply 
with  FALCPA  and  begin  to  label  their 
])rodnct.s  using  the  FAL(]PA-com])liant 
labels  by  the  end  of  the  enforcement 
discretion  })eriod. 

We  believe  that  there  has  been 
sufficient  time  for  all  manufacturers  of 
foods  that  use  lecithin  derived  from  soy 
as  a  component  of  a  release  agent  to 
revise  the  labels  for  such  foods  to  he 
consistent  with  the  reciuirements  of 
.section  4()3(w)  of  the  FD&C  Act. 
'rher(!fore,  we  no  longer  h(!lieve  it  is 
appropriate  to  consider  the  exercise  of 
our  enforcement  disenition  with  regard 
to  foods  that  use  lecithin  derived  from 
.soy  as  a  com])onent  of  a  relea.se  agent. 
For  these  reasons,  we  are  withdrawing 
the  A|)ril  2008  guidanc.e  entithul 
“Cnidance  on  the  Labeling  of  Certain 
Uses  of  Lecithin  llerived  from  Soy 
Under  Section  403(w)  of  the  Federal 
Food.  Drug,  and  (iosmetic  Act.” 

Iliil(!(l:  l'’(!l)ruary  19,  2()1,'5. 

I.eslit!  Kiix, 

Assistant  (iaininissioner  for  Policy. 

IFR  Hoc.  2(n:!-()42.'')l  Filod  2-22-12;  8:4.5  iiin] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-201 3-N-0001] 

Joint  Meeting  of  the  Medical  Imaging 
Drugs  Advisory  Committee  and  the 
Oncologic  Drugs  Advisory  Committee; 
Notice  of  Meeting. 

AGENCY:  Food  and  Drug  Administration. 

mis. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  he  o|ien  to  the 
jmhlic. 


Niinio  ol  (Jomniittcos:  Medical 
Imaging  Drugs  Advisory  Committee  and 
the  Oncologic  Drugs  Advisory 
(iommittee. 

('icncriil  Function  of  the  (ionunitlc(;s: 

To  ])rovide  advice  and 
recommendations  to  the  Agenev  on 
FDA's  r(!gnlatorv  issues. 

Date  and  7’//ne;The  meeting  will  he 
held  on  May  3,  2013.  from  8  a.m.  to  .5 
p.m. 

Location:  FDA  White  Oak  (kunjnis. 
Building  31 ,  the  Cniat  Room,  White  Oak 
(ionierence  Cienter  (rm.  1.503),  10903 
New  Hampshire  Ave.,  Silver  .Spring,  MD 
20993-0002.  Information  regarding 
sjiecial  accommodations  due  to  a 
disability,  visitor  parking,  and 
transportation  may  he  acces.sed  at: 
http:/ /  WWW.  f da. gov/ 
AdvisoryCoinmittees/dcfauIt.htin:  und(!r 
the  heading  “Re.sources  for  You,”  click 
on  “Public  Meetings  at  the  FDA  White 
Oak  Campus.”  Please  note  that  visitors 
to  the  White  Oak  (kimjms  must  enter 
through  Building  1 . 

(Contact  Person:  Diane  Coyette,  Ciiiiter 
for  Drug  Evaluation  and  Research,  Food 
and  Drug  Admini.stration,  10‘K)3  New 
Hampshire  Ave.,  W031-2417,  .Silver 
Siiring,  MD  20')‘)3-0002,  301-790-9001. 
FAX:  301-847-8533,  (!mail:  MIDACM 
fda.hhs.gov,  or  FDA  Advisory 
Committee  Information  I.ine,  1-800- 
741-8138  (301-44.3-0572  in  the 
Washington.  Dfi  area).  A  notice  in  the 
Federal  Register  about  la.st  minute 
mollifications  that  impact  a  jireviously 
announced  advisorv  committee  meeting 
cannot  always  he  ])ul)lishe(l  (juickly 
enough  to  ])rovide  timelv  notice, 
rherefore.  yon  should  ahvays  check  the 
Agency’s  VVeh  site  at  http:// 
www.fda.gov/Advisorydonnnittces/ 
default. htin  and  .scroll  down  to  the 
ajiprojiriate  advisorv  committee  meeting 
link,  or  call  the  advisory  committee 
information  line  to  learn  about  possible 
modifications  before  c:oming  to  the 
meeting. 

Agenda:  On  May  3,  3013,  the 
committees  will  discu.ss  the  safetv  and 
efficacy  of  currently  approved  leukocyte 
growth  factors  (LCFs)  as  potential 
treatments  for  radiation-induced 
mvelosuppression  associated  with  a 
radiological/nuclear  incident. 
(Mvelo.su])])res.sion  is  a  reduction  of 
blood  cell  ])roduction.  which  can  he 
caused  hv  radiation  ex])osure.) 

Curniiitly  apjM'oved  LGFs  are  liciinsed 
under  biological  licen.se  apj)lication.s 
(BLAs):  103353,  NI-TJPCKiEN  (filgrastim. 
Amgen,  Inc.).  125031,  NEULA.STA 
(pegfilgrastim,  Amgen,  Inc.),  103302, 
LEUKINE,  (.sargramostim.  Genzvme, 
Inc.),  and  125294.  TBO-FILGRAsTIM 
(tho-filgrastim,  Sicor  Biotech,  UAB).  The 
National  In.stitute  of  Allergy  and 


Infections  Diseases  (NIAID)  has 
submitted  efficacy  data  for  filgrastim, 
based  on  treatment  in  an  animal  model 
of  radiation-induced  mvelosupjjre.ssion. 

.Safety  and  other  supportive  information  | 

are  currently  descrilxid  in  the  labeling  | 

for  LGFs.  I 

FDA  intends  to  make  background  a 

material  available  to  the  public  no  later  I 

than  2  business  days  before  the  meeting.  | 

If  FDA  is  unable  to  po.st  the  background  I 

material  on  its  Web  site  prior  to  the  I 

meeting,  the  background  material  will  | 

1)(!  made  publicly  available  at  the  | 

location  of  the  advisory  committee  | 

meeting,  and  the  background  material  | 

will  he  ])o.sted  on  FDA's  Web  site  after  | 

the  meeting.  Background  material  is  | 

available  at  http://www.fda.gov/  | 

A  d  vison'don  unit  tees/ Calen  dor/ 
default. htin.  .Scroll  down  to  the 
ajjpropriate  advisory  committee  meeting 
link. 

Procedure:  Interested  pcirsons  may 
])re.sent  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  on  or  before  A])ril  19,  2013.  Oral 
priisentations  from  the  public  will  be 
.scheduled  between  ap])roximately  1 
j).m.  and  2  p.m.  Those  individuals 
interested  in  making  formal  oral 
pres(!ntations  should  notifv  the  contact 
person  and  submit  a  brief  statement  of 
the  general  natun!  of  the  evidence  or 
arguments  they  wish  to  ])resent,  the 
names  and  addresses  of  j)ropo.sed 
participants,  and  an  indication  of  the 
approximate  time  recpiestcid  to  make 
their  ])re.sentation  on  or  before  April  11, 

2013.  Time  allotted  for  each 
])re.sentation  may  he  limiteil.  If  the 
nund)er  of  registrants  recpiesting  to 
speak  is  greater  than  can  he  reasonably 
accommodated  during  the  scheduled 
o])en  public  hearing  session,  FDA  may 
comluct  a  lottery  to  determine  the 
sj)eaker.s  for  the  scheduled  open  public 
hearing  session.  The  c:ontacl  person  will 
notify  inter(!.sted  persons  regarding  their 
reejuest  to  speak  by  April  12,  2013. 

Persons  attending  FDA’s  advisorv 
committee  meetings  are  advised  that  the 
Agency  is  not  responsible  for  ))roviding 
acce.ss  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
re(]uire  s])ecial  accommodations  due  to 
a  disability,  please  contact  Diane 
(ioyette  at  least  7  days  in  advance  of  the 
meeting. 

FDA  is  committed  to  the  orderly 
conduct  of  its  advi.sory  committee 
meetings.  Please  visit  our  Web  site  at 
http://www.fda.gov/Advisory 
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(A)iunutt(ies/ About /\(ivisory(A)n}nii1tnes/ 
iiciul  1 1 -462.111111  for  prococlures  on 
|)ul)li(;  conduct  during  advisory 
committee!  meetings. 

Notii;e  of  tins  meeting  is  giv(!n  under 
the  Feideral  .Xdvi.sorv  Committee  Act  (."i 
II.S.CI  aj)]).  2). 

Daltul:  Fehniarv  1(1.  201 S. 

|ill  Ilaii/.ler  Warner. 

Actiiifi  Associdia  (Aimiiiissioiwr  far  Spociul 
Medical  Profii  (I ms. 

H’K  Dih;.  2(!13-1!4141  I'iltul  2-22-i;t:  K:4.'i  ani| 
BILLING  CODE  4160-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-201 3-N-0001] 

Pediatric  Advisory  Committee;  Notice 
of  Meeting 

agency:  Food  and  Drug  Administration. 

Hits. 

action:  Notice. 

This  notice  announces  a  forllu:oming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(I'DA).  The  meeting  will  he  open  to  the 
public. 

iMonia  of  (Aiiiiniittoo:  Pediatric 
Advisory  (Committee. 

(itnionil  Function  oj  the  (ionunittcc: 

To  provide  advice  and 
recommendations  to  the  Agenev  on 
I'DA's  regulatory  i.ssues. 

Date  and  Time:  The  meeting  will  be 
held  on  Thursday.  March  14.  2013  from 
8  a.m.  to  .'):3()  p.m. 

Location:  Sheraton  Silver  Spring 
Hotel.  8777  (leorgia  Ave..  Silver  Sjn  ing. 
MD  20010.  301-r>80-0800  or  visit  the 
hotel's  Weh  site  at  http:// 
www’.sheratonsHvei'sprina.coni/. 

(Contact  Person:  Walter  Ellenherg. 
Office  of  the  Commissioner,  Food  and 
Drug  Administration,  10903  New 
Hampshire  Ave..  Bldg.  32.  rm.  .'1154, 
Silver  Spring.  MD  20093.  301-790- 
088.'),  email  walter.ellenberg'fi 
fda.hhs.aov  or  FDA  Advisory  ("ommittee 
Information  Line,  1-800-741-8138 
(301^43-0.')72  in  the  Washington.  DC 
area).  A  notice  in  the  Federal  Register 
about  last  minute  modifications  that 
impact  a  previously  announced 
advisory  committee  meiiting  cannot 
always  be  published  (piickly  enough  to 
provide  timely  notice.  Therefore,  you 
should  always  check  the  Agency's  Weh 
site  at  http://\v\v\v.fda.eov/ 

A  d\  ison  -Con  unit  tees/ default. htni  and 
scroll  down  to  the  ap|)ropriate  advisory 
committee  meeting  link,  or  call  the 
advisory  committee  information  line  to 


learn  about  po.ssible  modifications 
hefon*  coming  to  the  meeting. 

Aaonda:  On  Thursday,  March  14. 

2013,  the  Pediatric  Advisory  (Committee 
will  mei't  to  di.scu.ss  pediatric- focused 
safety  reviews,  as  mandated  by  tin!  H(!st 
Pharmaceuticals  forChildr(!n  Act 
(Public  Law  107-1  (Ml)  and  the  for 
Pediatric  Research  F(|uitv  Act  (Public 
Law  108- 1.'-) .I)  for:  ACTFMRA 
(tocilizumah),  ALlM'fA  (Pemetrexed 
disodium).  (3<1-T)N  (pancrelipa.se), 
OADAYLST  (gadohutrol).  HIZFN  TRA 
llmmune  (ilobulin  Subcutaneous 
(Human).  20%  Li(|uid|,  INOMAX  (nitric 
oxide).  INVFOA  (paliperidone). 
KFDBUMIN  (albumin  human).  KYTRIL 
Injection  (grani.st!tron  hydrochloride). 
LAM1C:TAL  XR  (lamotrigine). 
MFNACTRA  1  Meningococcal  (Groups 
A,  C.  Y  and  W-13.'))  Polysaccharide 
Diphtheria  Toxoid  Conjugate  Yaccinej, 
MOXEZA  (moxifloxacin  ophthalmic 
solution  O.-lX),  NATROBA  (spinosad). 
NEXllIM  (e.someprazole  magnesium). 
NEXIIJM  lY  (e.somejirazole  sodium). 
lIRGXATRAL  (alfuzosin 
hydrochloride),  and  ZENPEP 
(pancr(!lipa.se).  Also,  tlnae  will  he  an 
Informational  Update  on  Codeine. 

FDA  intends  to  make  background 
material  available  to  the  |)uhlic  no  later 
than  2  business  days  hefori!  tlu!  m(!eting. 
If  FDA  is  unable  to  post  the  hackgroimd 
material  on  its  W(!l)  site  prior  to  the 
meeting,  the  background  mat(!rial  will 
be  mad(!  publicly  available  at  the 
location  of  the  advi.sorv  committee 
meeting,  and  the  hackgroimd  material 
will  be  posted  on  FDA's  Weh  site  after 
the  meeting.  Background  material  is 
available  at  http://\v\v\v.fda.aov/ 
AdvisorvConunittees/Calendar/ 
default. htni.  Scroll  down  to  the 
appropriate  advisory  committee  meeting 
link. 

ProcWi/re;  Inter(!sted  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  jiending 
before  the  committee.  Written 
submissions  may  he  made  to  the  contact 
person  on  or  before  March  7.  2013.  Oral 
presentations  from  the  public  will  he 
scheduled  between  approximately  11:30 
a.m.  and  12:30  p.m.  Those  individuals 
interested  in  making  formal  oral 
pre.sentations  should  notify  the  contact 
p(!rson  and  submit  a  bri(!f  statement  of 
the  general  nature  of  thi!  evidi!nce  or 
arguments  they  wish  to  jiresent,  the 
names  and  addresses  of  proposiul 
participants,  and  an  indication  of  the 
approximate  timi!  reipiested  to  make 
their  pre.sentation  on  or  h(!fore  February 
27,  2013.  Time  allotted  for  each 
presentation  may  he  limited.  If  the 
number  of  regi.strants  reipiesting  to 
speak  is  greater  than  can  he  rinisonahly 
accommodated  during  thi!  scheduled 


oj)en  ])uhlic  hearing  se.ssion.  FDA  may 
conduct  a  lottery  to  d(!t(!rmine  th(! 
speak(!rs  for  the  sclnululed  o])(!n  public 
hearing  .s(!ssion.  The  contact  ])erson  will 
notify  interested  persons  regarding  their 
re(pu!st  to  speak  hv  Fehniarv  28.  2013. 

Persons  attiinding  FDA's  advisory 
committee  meiitings  are  advised  that  the 
Agency  is  not  res])onsihle  for  jiroviding 
acce.ss  to  (ilectrical  outhits. 

FDA  welcomes  thi!  attendance  of  thi! 
])ul)lic  at  its  advisory  committee 
UKuitings  and  will  make  every  effort  to 
accommodate  jiersons  with  physical 
disabilities  or  sjiecial  needs.  If  you 
require  spei;ial  accommodations  due  to 
a  disability,  please  contact  Walter 
Ellenherg  at  301-790-088!),  email 
ualter.ellenberg@fda.hhs.gov,  at  hiast  7 
days  in  advance  of  the  meeting. 

FDA  is  committed  to  the  orderly 
conduct  of  its  advi.sorv  committee 
meetings.  Please  visit  our  Weh  site  at 
lit  tp://\v\vu’.  fda.gov/ 

Ad\ ’ison  'Co  nun  i  ttees/ 

About  AdvisoryConunittees/ 
ucnill  1462. htni  for  jn'oeedures  on 
public  conduct  during  advisory 
committee  meetings. 

Notice  of  this  miieting  is  given  und(!r 
the  Federal  Advisory  Onmnittee  Act  (.1 
U.S.C,.  aj)]).  2). 

Dated:  I'eliriiary  1!),  20  Kt. 

|ill  lliirtzli!!'  Warner, 

Acting  Associate  Commissioner  for  Speciid 
Medical  Programs. 

II'K  Dec.  2()i;i-(142.SI)  I’ilod  2-22-i;i:  «:4.t  am| 
BILLING  CODE  4160-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-201 3-N-0001] 

Fecal  Microbiota  for  Transplantation; 
Public  Workshop 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice  of  ])nblic  worksho]). 

The  Food  and  Drug  Administration 
(FDA).  (Center  for  Biologies  Eyaluation 
and  Research  (CBER),  and  the  National 
Institutes  of  Health,  National  Institute  of 
Allergy  and  Infectious  Diseases  (NIAID), 
ari!  announcing  a  |)ul)lic  worksho]) 
entitled  "Fecal  Microbiota  for 
Transplantation."  The  purposi!  of  the 
public  workshop  is  to  exchange 
information  with  the  medical  and 
scientific  community  about  the 
regulatory  and  scientific  issues 
associated  with  fecal  microhiota  for 
transiilantation  (FMT). 
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nafi!  and  Tima:  'I’lie  ])uhli(:  worksho)) 
will  1)(!  hold  on  May  2  and  3,  2013,  from 
8:30  a. in.  to  .5  ]).in. 

Location:  'I'ho  piihlic  workshoii  will 
1)0  hold  at  hi.stor  Hill  Contor 
Anditoriinn,  National  Institntos  of 
lloalth,  Oldg.  38A,  8()00  Kockvillo  Fiko, 
Hothosda,  MD  20894.  Frorogistorod 
participants  will  rocoivo  additional 
inldrniation  on  socnrity  procodnros, 
parking,  and  ])ul)li(;  transportation  with 
thoiroinail  rogistration  conlirination. 

(iontact  Parson:  (Ihris  Ngnyon,  (lontor 
for  Biologies  Fvahiation  and  Rosoarch 
(HFM-49),  Food  and  Drug 
Admini.stration,  1401  Rockvillo  Riko, 
suite  200N,  Rockvillo.  MD  20852-1448, 
301-827-2000,  FAX:  301-827-3079, 
oinail:  CBEUPuhlicEvants@fda.bhs.gov 
(suhjoct  lino:  FMT  Worksho])). 

Bagistration:  Mail  or  fax  your 
rogistration  information  (including 
name,  title,  firm  name,  addro.ss. 
tolo])hono,  and  fax  mnnhors)  to  Chris 
Nguyen  (see  Contact  Parson)  or  email  to 
CBEBPuhlicEvants@fda.hhs.gov  (suhjoct 
lino:  FMT  VVorkshoj)  Rogistration)  hv 
A])ril  18,  2013.  There  is  no  rogistration 
foe  for  the  public  worksho|).  Early 
rogistration  is  rocommondod  hocauso 
.seating  is  limited.  Rogistration  on  the 
day  of  the  public  workshop  will  ho 
provided  on  a  space  available  basis 
l)oginning  at  8  a.m. 

If  you  need  special  accommodations 
duo  to  a  disability,  jiloaso  contact  Chris 
Nguyen  (see  Contact  Parson)  at  least  7 
days  in  advance. 

SUPPLEMENTARY  INFORMATION:  Fecal 
microhiota  samj)les  that  have  been 
isolated  from  healthy  individuals  are 
being  investigated  for  use  in  the 
treatment  of  Clostridium  difficila  c.oWWs. 
Ruhlished  data  from  ca.se  studies  and 
metaanalyses  sugge.st  that  the  use  of 
fec:al  microhiota  to  restore  gut  flora  may 
he  an  effective  therapy  in  the 
management  of  refractory  C.  difficila 
infec:tion.  However,  the  efficai;y  of  this 
intervention  has  not  yet  been 
demonstrated  in  controlled  clinical 
trials.  SiK:h  controlled  trials  are  needed 
to  demonstrate  the  safetv  and 
effectiveness  of  FMT  jirodncts  for  C. 
difficila  infection  refractorv  to 
conventional  thera])y.  FM'l'  is  also  being 
considered  as  a  treatment  for 
inflammatorv  bowel  disease,  obesity, 
and  other  disorders,  and  controlled 
trials  are  needed  in  these  settings  as 
well. 

Clinical  .studies  to  evaluate  the  .safety 
and  efficacy  of  l‘’M3’  are  regulated  hv 
FDA.  FDA’s  primary  objectives  in 
reviewing  an  investigational  new  drug 
application  are,  in  all  phases  of  the 
investigation,  to  assure  the  safety  and 
rights  of  subjects,  and.  in  Rha.ses  2  and 


3,  to  help  insure  that  the  tpiality  of  the 
scientific  evaluation  of  the  product  is 
adeipiate  to  permit  an  evaluation  of 
safety  and  effect ivene.ss.  In  addition,  the 
complex  nature  of  FM'f  i)roduct.s 
l)re.sents  .s])ecific  scientific  and 
regnlatorv  challenges. 

To  facilitate  clinical  develo])ment  of 
FM'r,  (33ER  and  NIAID  are  holding  this 
worksho])  to  jirovide  a  forum  for  the 
exchange  of  information,  knowledge, 
and  exjierience  between  CHER,  NlAlD, 
and  the  scientific-medical  community. 

Transcripts:  Please  he  advi.sed  that  as 
soon  as  ])o.s.sihle  after  a  transcrijit  of  the 
jinhlic  workshoj)  is  available,  it  will  he 
accessible  at:  hit p://\v\v\v. fda.gov/ 
BiologicsBIoodVacci  i  ias/Na\vsEvants/ 
WorkshopsMaatingsConfarancas/ 
TranscriptsMinut  as/ default  .htm. 
Transcripts  of  the  public  workshop  may 
also  he  recpiested  in  writing  from  the 
Division  of  Freedom  of  Information 
(ELEM-1()29),  I'ood  and  Drug 
Admini.stration,  12420  Parklawn  Dr., 
Rockville.  MD  20857. 

tlated:  l•'(:l)rua^v  1,5,2013. 

Leslie  Kux, 

Assistant  Cominissionar  for  Policy'. 

IKK  Doc.  2(n:i-()42:i2  Kilcid  2-22-1  :i:  «:4.5  ami 
BILLING  CODE  4160-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Draft  Office  of  Health  Assessment  and 
Translation  Approach  for  Systematic 
Review  and  Evidence  Integration  for 
Literature-Based  Health 
Assessments — February  2013; 

Request  for  Comments;  Notice  of  a 
Meeting 

summary:  Tho  National  Toxicology 
Program  (N'l'P)  riKinosts  public 
comments  on  the  Draft  (Iffice  of  Health 
Asse.ssment  and  Translation  (OHAT) 
Ai)proach  for  Systematic  Review  and 
Evidence  Integration  for  Literature- 
Based  Health  Assessments — February 
2013  (available  at  http://ntp.niahs.nih 
.gov/go/3lH3ti).  The  NTP  also  plans  to 
release  two  protocols  to  illustrate  the 
application  of  this  framework.  The.se 
documents  were  prepared  hv  the  OHAT. 
Division  of  N'l’P.  National  Institute  of 
Environmental  Health  Sciences 
(NIEHS).  The  N'l'P  will  hold  a  public 
vveh-hased,  informational  meeting 
during  the  public-comment  j)eriod  to 
])rovide  an  overview  of  the  framework, 
describe  the  contents  in  the  case-study 
jirotocols,  and  respond  to  (juestions 
from  the  public  on  any  of  the 
documents. 


DATES:  Public  Commant  Submissions: 
Deadline  is  )nne  11. 2013. 

Doc:umant  Availahilitv:  Draft  OHA'I’ 
Aj)i)roach — February  2013  will  he 
available  by  Fehruarv  20.  2013,  and 
case-study  ])rotocol.s  should  he  available 
on  April  2.  2013,  at  http:// 
ntp.niahs.nih.gov/go/33ti73. 

Bagistration  for  public,  wah-hasad, 
informational  maating:  Deadline  is 
Ai)ril  10.  2013. 

Maating:  Ai)ril  23.  2013.  12:00-4:00 
p.m.  Ea.stern  Daylight  Time  (EDT).  'Fhe 
meeting  may  end  earlier  depending  on 
the  number  of  registered  participants 
and  will  he  cancelled  if  there  are  no 
registered  j)articipants  by  close  of 
business  on  April  10.  2013.  Registrants 
will  ret:eive  information  by  email  to 
access  the  web-based  meeting  on  or 
before  April  19.  2013. 

ADDRESSES:  Agancy  Wah  sita:T\\a  Draft 
OHAT  Apjiroach — February  2013, 
])rotocol.s.  registration  for  weh-hased 
meeting,  and  public  comments  are  at 
http://ntp.niahs.nih.gov/go/33ti73. 

Public  Commant  Submissions:  Email: 
undraw. roona\'@nih. gov  or  submit  on¬ 
line  at  http://ntp.niahs.nih.gov/go/ 
33373. 

'ri’Y  users  should  contact  the  Federal 
'ITY  Relay  Service  at  (800)  877-8330. 
Reijue.sts  must  he  made  at  least  5 
business  days  in  advance  of  the  weh- 
hased  meeting. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Andrew  Roonev,  Dej)utv  Director. 

OHAT.  Division  of  N'l’P',  NIEHS.  P.O. 

Box  12233.  K2-04.  Re.search  'friangle 
Park.  NO  27709.  Phone:  919-541-2999, 
Fax:  301-480-3299,  Email: 

Andrew. Boona\'@nih. gov.  Hand  Deliver/ 
Oourier  address:  530  Davis  Drive.  Room 
K21.54.  Morri.sville,  NO  27500. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  OHAT,  Division  of  N'FP,  NIEHS, 
has  led  an  effort  for  the  N'FP  to  develo]) 
an  approach  for  carrying  out  literature- 
based  health  asses.sments  that 
incorj)orates  sy.stematic  review 
methodology.  Sy.stematic  review  and 
plans  for  developing  the  approach  were 
introduced  at  the  N'FP  Board  of 
Scientific  Ooun.selors  (BSO)  meeting  on 
(line  21 — 22,  2012.  A  BSO  working 
grou])  reviewed  an  earlier  draft  of  the 
approach  (then  called  the  draft  N'FP 
Approach)  at  a  meeting  on  August  28 — 
29,  2012,  and  provided  a  draft  report 
with  recommendations  to  the  BSO  at  its 
meeting  on  December  11. 2012:  the 
re})ort  was  unanimously  accejited  by  the 
BSO.  Information.  })resentation.s.  and 
minutes  (when  available)  from  the  )une 
and  December  meetings  are  available  at 
http:/ /  ntp.niahs.nih  .gov/go/974 1 . 
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The  NTP  preiJanut  the  “Drait  OHM’ 
Approach  for  Systematic  Review  and 
Fvidence  Integration  for  Idteratiire- 
hased  Health  A.ssessments — Fel)ruary 
2013,”  (Draft  OHAT  Approacli — 

Fehruarv  2013)  taking  into 
consideration  ini)ut  from  the 
working  group,  tlie  HSCi,  and  the  public 
(available  at  http:/ /nip. nh‘hs.nih.f^o\'/y:,o/ 
:ilUi73).  The  approach  includes  .seven 
stei)s  that  provide  a  framework  for 
incor|)orating  systtanatic  review  and 
evidence  integration  into  NTR  literatnre- 
l)ased  health  assessments.  To  assi.st  with 
determining  if  additional  refinement  or 
revision  to  the  Draft  OHAT  Approach — 
Fehrnarv  2013  might  he  needed.  OHAT 
j)lans  to  a])ply  it  to  two  case-study 
evaluations.  One  ca.se  study  will 
evaluate  the  association  of  bisphenol  A 
(BPA)  exj)osure  with  obesity  and  the 
other  will  examine  the  association  of 
|)erflnrooctanoic  acid  (RFOA)  or 
])(;rflnorooctane  snlfonate  (FFO.S) 
exposure  with  immunotoxicity.  Prior  to 
initiating  tlu;se  evaluations,  OHAT  is 
dcweloping  protoc.ols  that  include 
sp(!cific.  elements  for  how  the  seven 
st(!])s  in  the  Draft  OHAT  Ajcjcroach — 
Imhrnarv  2013  would  he;  carried  out. 

'I'he  protocols  on  BPA  exposure  and 
obesity  and  Pl’OA  or  Pf’O.S  exposure 
and  immunotoxicity  should  In;  available 
on  April  2.  2013,  at  http:// 
ntp.ni(;hs.nih.<>()v/g(>/:i{i(i73.  Pensons 
intercc.stcul  in  t  he  Draft  OH  A3' 

Ap])roach — Fehruarv  2013  and  the 
protocols  are  caicouraged  to  acccjss  this 
\V(d)  site  to  stay  ahrccast  of  the;  most 
current  information. 

3’he  N3’l^  will  carefnlly  consider  the 
public  comments  on  the  Draft  OH  A3’ 
Approach — Fehruarv  2013  and  consider 
what  changcjs.  if  any.  might  he  needed. 
3’he  NTP  ])lans  to  jire.sent  the  Draft 
OH  A3’  Approach — Fcihruary  2013  to  the 
N3’P  BSC  at  the  nuHding  on  June  2.'j-20, 
2013  and  discuss  ])lans  to  u]Klate  the 
documcmt  based  on  comments.  Derails 
about  this  meeting  will  he  published  in 
the  Federal  Register  and  postcnl  on  the 
N3’l’  Web  site  [http:/ / ntp.nwhs.nih.f^ov/ 
<1,0/ 1  ('>5). 

R«!f|uest  for  Comments 

I’he  N3’P  invites  i)uhlic  comments  on 
the  Draft  OHA3’  Approach — Fehruarv 
2013.  3’wo  ])rotocols  are  being  relcsa.sed 
to  illustrate  application  of  this 
framework:  BPA  exposure  and  ohesitv 
and  PFOA  or  PFO.S  cjxposure  and 
immunotoxicity.  3’he  dciadline  for 
submission  of  public  comments  is  )une 
11. 2013.  Comments  will  he  posted  on 
the  NTP  Web  site  http:// 
ntp.nif^hs.nih.<>ov/go/:il}(}(ifi  and  persons 
submitting  them  will  he  identificui  by 
their  name  and  affiliation  and/or 
spon.soring  organization,  if  ajjplicahle. 


I’uhlic  comments  can  hi;  submitted  on¬ 
line  or  by  email  (see  ADDRESSES.  Public 
Comment  .Submissions).  Persons 
submitting  written  comments  should 
include  tlunr  name,  affiliation  (if 
applicable),  phone,  (unail.  and 
sponsoring  organization  (if  any)  with 
the  document. 

Weh-hased  Informational  Meeting 

3’he  N3’P  will  hohl  a  jinhlic,  weh- 
ha.sed,  informational  meeting  on  A])ril 
23.  2013.  12:(K)-4:00  \).m.  FDT  to 
provide  an  overview  of  the  Draft  OHA3’ 
Approach — Fehrnarv  2013.  de.scrihe  the 
contents  in  the  two  case-study 
l)rotocols.  and  respond  to  (piestions 
from  the  public  on  any  of  tlie 
documents.  3’he  meeting  will  lx; 
interactive  and  opportunities  will  he 
])rovided  for  members  of  the  j)ul)lic  to 
ask  N3’P  staff  specific  (jnestions  that 
may  assist  in  their  nniew  or 
understanding  of  the  Draft  OHA3’ 
A])proach — February  2013.  3’he 
deadline  for  registration  for  the  webinar 
is  AjJi'il  10  at  htt})://ntp.ni(ihs. nih.gov/ 
go/3{S(i7:h  and  the  event  will  he 
cancelled  if  tluMc;  are  no  registered 


meeting  on  or  before  April  10,  2013. 
Background  Informalion  on  ()HA3’ 

()HA3’  was  established  to  .serve  as  an 
environmental  health  nisource  to  the 
l)ul)lic  and  regulatory  and  health 
agencies  (http://\viv\v.n(:hi. nhn.nih.gov/ 
pnu:/ovti(:los/PMC309443l)).  3’his  office 
condiu:ts  evaluations  to  assess  the 
evidence  that  environmental  chemicals, 
physical  substances,  or  mixtures 
(collectively  referred  to  as  “substances”) 
cause  adverse  health  effects  and 
provides  opinions  on  whether  tluise 
substances  may  he  of  concern  given 
what  is  known  about  current  human 
exposure  levels.  OH  A3’  also  organizes 
work.sho])S  or  state-of-the-science 
evaluations  to  addre.ss  issues  of 
importance;  in  environmental  health 
sciences.  OHA3’  as.se.ssm(;nts  are 
published  as  N3’P  Monographs. 
Information  about  OHA3’  is  found  at 
http:/ /ntp.niohs.nih.gov/go/ohot . 

DateuI:  l''(!l)ruarv  It).  2013. 
foliii  R.  Hii(:li(;r, 

Associdlf  t)ir(!(:t()r.  Ndlioinil  'I’oxicoiogv 
Program. 

II  K  IJoc.  2(li:i-()42.''>4  Filiul  2-22-i:i:  H:4.''i  itm| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Eunice  Kennedy  Shriver  National 
Institute  of  Child  Health  &  Human 
Development  Notice  of  Closed  Meeting 

Pursuant  to  section  l()(d)  of  the 
I'ederal  Advisory  (’.ommittee  Act,  as 
amemleil  (."i  D.S.C.  App.),  notice  is 
luirehv  given  of  the  following  meeting. 

3’lie  meeting  will  he  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
.'‘i.''i2l)(c)(4)  and  5.''i2h(c)(ti).  Title  5  l].,S.(:., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  .secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  con.stitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

.Vena;  at  (iommiltao:  National  Iiislitntn  of 
f'.liild  Iloallh  and  lluinan  D(!volo])in(;nt  Initial 
Roviinv  (iron]);  Piuliatrics  .Snhconnnittoo. 

Date:  March  14,  2013. 

77nie.- }):()()  a.m.  to  iiiOO  ]).in. 

Agdiuhn'lo  r(!vit!\v  and  (ivalnati;  grant 
applications. 

/’/f/f.'f?;  llonhlo  I'roc  llolol  IJcIluisda 
(Formcrh’  ilolidav  Inn  .Select)  8120 
Wisconsin  Avenue  I1(!lhesda.  Ml)  20814. 

ilonidct  l^dson:  Rila  Anand.  I’ll. I)., 
.Scientific  Review  ()ffic(!r.  Division  of 
.Scientific  Review.  Fimice  Kennedy  .Sliriver 
National  Institute  of.  (ihild  Health  an<l 
I  Inman  l)(!velo]nnenl.  Nil  1.0100  Fxeciitive 
Hlvd..  Room  .tBOI.  Helhesda.  Ml)  20802, 
301-490-1487.  d lid n(li'@md it. nih.gov. 
((iaialogne  of  Federal  Donuislic  Assistance 
Program  Nos.  03.804.  Popnlation  Rijsearch; 
i)3.80.T.  Research  for  Mothers  and  {Children; 
93.02').  (ienter  for  Medical  Rehahililation 
Research:  03.209.  (iontrai;e])lion  and 
Infertility  Loan  Rejiayinent  Program.  National 
Institutes  of  1  leallh.  1 II LS) 

Dated;  February  1.5.  2013. 

Michelle  Irout, 

Program  Analyst.  Offico  ofFodaral  Advisory 
Commilidd  Policy. 

|FK  Doc.  2()i;t-()42()7  loled  2-22-1  :t:  8:4.5  am| 
BILLING  CODE  41 40-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meetings 

Pursuant  to  suction  l()(d)  of  tlu; 
Fodoral  Advisory  (’.ommittuu  Act,  as 
amondod  (.S  ll.,S.(i.  App.),  notice  is 
horohy  given  of  tht;  following  meetings. 

3’he  meetings  will  he  closed  to  the 
public  in  act:ordance  with  the 


participiints  by  close  of  business  that 
day.  Registrants  will  receive  information 
1)V  email  to  acce.ss  the  weh-hased 
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provisions  set  forth  in  sections 
.'152l)(c)(4)  and  .')52h(c)((i).  Title  .'1  ll.S.G., 
as  ainend(Hl.  The  grant  a])])lications  and 
the  discussions  could  di.sclose 
confidential  trade  secrets  or  commercial 
pro])erty  such  as  j)atentahle  material, 
and  ])ersonal  information  concerning 
individnals  associated  with  the  grant 
applications,  the  disclosure  of  which 
wonhl  constitute  a  clearly  unwarranted 
invasion  of  |)ersonal  i)rivacv. 

Ndiin;  oj  ('■oimuillrd:  National  ('.aiuan’ 
Institute  .S|)(H:ial  liiniiliasis  I’aiU!!;  National 
(lancer  Institute  Provocative  Questions  It. 

Dtilt;:  March  21-22,  201  :i. 

77/ne;  4;()()  ]).ni.  to  .5:00  p.in. 

/Igeyidu; 'I’o  nn  iinv  and  evaluate;  grant 
a|)])lications. 

Wucf;;  lletiu.'sda  North  Marriott  Hotel  & 

( Ion fer{;nce  Clenter  .5701  Marinelli  Road 
lt<;lhe.sda.  MD  20852. 

Conidct  PdiHon:  Michael  It.  .Small.  I’h.l). 
.Scientific  Review  OITicer  Division  of 
Extrainural  Activities  National  Cancer 
Inslitute  National  Institutes  ol  U(;alth  0110 
Ex(;cutiv(;  Blvd.,  Room  8127  Itethesda.  MD 
20802-8:1 28  :i  0 1  -4  02-0000 
smdllid@indil.nih.}’ov. 

\'dni(;  of  (joniniilldd:  National  Cancer 
Institute;  .S])e;e:ial  Eiu]ihasis  l’aue;l;  Training 
anel  Edueiatieen. 

Data:  Mare:h  20.  201  :t. 

I'iidd:  1:00  jj.in.  to  :i:00  jj.in. 

I’e)  r(;vie;w  anel  e;valuat(;  grant 
iip])lie::itions. 

/’/free;;  National  Instilnle;.s  of  lle;alth  011  (> 
Exe;e:eilive;  lte)ide;viirel  Room  707  Re)e:kville;. 

MD  20852  ('l’e;le;])he)ne;  Ce)nle;re;nce;  Call). 

(Jonldcl  Pf;r.sf)n;  Timeelhv  C.  Me;e;ke;r.  MD, 
Ph.D.  Se:ie;nlifie:  Re;view  OITice;!'  Re;se)ure:e;s 
iinel  Training  Re;vie;w  Itrane:h  Division  e)f 
Extramural  Ae:livilies  Natiemal  C;me:e;r 
Institute,  Nil  I  0110  Exee;ntive;  ltoule;varel, 
Re)om  810:i  Itethesela.  MD  20802  :t01-504- 
127!)  niddknrl@mdil.nih.}’oy. 

(Catale)geu;  e)f  Ee;ele;riil  De)me;stie:  Assistaue:e; 
Preegram  Ne)s.  !),'t.,'102.  Cane:e;r  Ce)nstrue:tion; 
0.'l.;i0;t.  Cane:e;r  Cause;  anel  Pre;ve;nlie)n 
Re;se;are:h:  !)3.:t!)4.  Cane:e;r  De;le;e:tie)n  anel 
Diagneesis  Rese;are:h:  !):t.:t05.  Cance;r 
Tre;atme;nl  Re;se;are:h:  !):t.:t!)0.  C;me:e;r  Ilie)le)gy 
Re;se;iire:h:  0:t.:t07.  E:ane:e;r  Centers  .Su]j])orl; 
0;i.ll08,  Cane:e;r  Re;seare:h  Manpeewer;  0:i.;t0!). 
Cane:e;r  Ceuitre)!.  National  Institutes  of  lle;alth, 
I II  IS) 

Dale;el:  Ee;hruarv  10.  201  :t. 

Melanie  ).  Cray, 

Program  Analyst,  Offica  afPddardl  Adyisory 
(Idininilldd  Policy. 

II'K  Doc.  2ni:t-()42();)  Eile:(l  2-22-1 !):  «:45  am| 
BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  tei  soctiein  10(d)  of  tho 
Fodoral  Aelviseirv  Committoo  Act,  as 


ame;neloel  (5  U..S.C.  A])p.),  notice;  is 
he:re;hy  given  of  the;  Iblleiwing  me;e;ting. 

I’lie;  me;e;ting  will  he;  e;le).se;el  te)  the; 
])nl)lie:  in  ae;e;orelane:e;  with  the; 
preivisiems  .se;t  forth  in  .se;e:tie)ns 
.5.52h(c)(4)  anel  .'■i.'52h(e:)(0).  Title;  .5  U..S.C., 
as  ame;nele;el.  The;  e;e)ntrae;t  pre)]K)sals  anel 
the;  elise.nsslems  e;e)nlel  eli.se.leise; 
e:e)nfiele;ntial  traele;  se;e;re;ts  eir  e;e)mme;re:ial 
pre)i)e;rty  sne:h  as  patontahle;  matorial, 
anel  pe;rse)n;d  infeirmatiem  e;e)ne:e;rning 
inelivieluals  ;i.sse)e:iate;el  with  the;  e:e)ntrae:t 
preipeisals,  the;  elise:le)snre;  eif  whie:h 
wenilel  e:onstitnte;  a  e;le;arly  unwarnmte;el 
invasion  eif  ])e;i\se)nal  privae:y. 

.Venue;  of  (lonunillci;:  National  Cane:er 
Institute  Si)e;e:ial  Em|)hasis  Panel:  Imuivalive 
Radiation  .Se)ure:es  for  Advanceel 
Radioth(;ra])v  Eepiipmenl. 

Dei/e;;  March  14.  201  :t. 

Time:  11:00  a.m.  to  4:00  p.m. 

/\”e;ne/e/;  I’o  r(;vi(;w  and  e;valual(;  e:oulracl 
projiosals. 

Place:  Nil! — Natiemal  Cane:er  Institute. 

0110  Exe;e:ulivi;  lllvel.,  Re)om  011,  llelh(;sela, 
MD  20852  (Te;l(;])hone  Ce)uferene:i;  Call). 

Contact  Person:  Kiri  V(;ner.  Ph.D.,  Itrane:h 
Cliie;!.  .Speecial  R(;vi(;w  and  Logislie.s  ltrane:h, 
Division  eef  Extramural  .'\ctivilies.  National 
Canc(;r  Inslitute;.  Nlll,  0110  Ex(;cutiv(;  Itlvd.. 
Room  8001,  Itethesda.  MD  208!)2-8:i2!).  ;101- 
4!)0-7174.  yenerki£mail.nih.<>oy. 

Information  is  also  aviiilahh;  on  the; 

Instil ul(;'s/C(;nl(;r's  home  jeage;:  http:// 
deainfo. nci.nih.p,oy /adyisory /sep/sep.htm. 
wh(;r(;  em  iig(;n(hi  iind  emy  iiddiliomd 
information  for  the;  m(;(;ling  will  he;  pe)ste;el 
when  iiL'ailiihle;. 

(C:ilale)gue;  eif  F(;eleral  De)nu;slic  Assisliince; 
Pre)gram  Nos.  !):i.:i!)2,  Cane:er  Ce)nslrue:lion: 
!);i..3!):i,  Ciincer  Cause;  :mel  Pre;v(;nlie)n 
Re;s(;iirch:  !):i.:t!)4.  Cime;e;r  D(;l(;e:lie)n  and 
Dieignejsis  Re;s(;iirch;  !):t.;t!)5,  C:me:e;r 
Tr(;;ilm(;nl  Re;s(;iirch;  !):t.;t!)0,  C<me:er  Itieeleegy 
Re;se;are:h;  !):t.:f!)7.  Cauc(;r  Ce;nlers  Supiieert; 
!i:t.:t98.  Cane:(;r  Re;s(;are:h  Mimpe)we;r;  !):t..'t!)0. 
Cane:e;r  Conlre)!,  Natieinal  Inslilulees  of  Ile;allh. 
I II  IS) 

Diit(;el:  Eehruary  19,  201,3. 

Melanie;  ).  Cray, 

Program  Amdyst.  Office  of  Federal  Adyisory 
Connnittee  Policy. 

|FK  Deie:.  2()i:i-()42l)!)  F'’ile;el  2-22-0:  8:43  iien| 
BILLING  CODE  414I)-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meetings 

Piirsmmt  te;  se;e:tie)n  l()(el)  eif  the; 
Fe;ele;ral  Aelvi.seiry  Ge)mmitte;e;  Ae.t,  its 
anu;nele;el  (.5  U..S.(].  App.),  ne)tie;e;  is 
he;re;l)v  given  eif  the;  feilleiwing  me;e;tings. 

The;  me;e;ting.s  will  he;  e;leise;el  tei  the; 
puhlie:  in  ae;e:eirelane:e;  with  the; 
provisions  se;t  feirth  in  se;e:tiein.s 
.'■j.'52h(c)(4)  anel  .5.'52h(e;)((i),  Title;  .5  IJ..S.C., 


as  anu;nele;el.  The;  grant  applie:atieins  anel 
the;  eli.se:ns.siein.s  e:einlel  eli.se:le).se; 
e:e)nfiele;ntial  traele;  .se;e;re;ts  eir  e:eimme;re:ial 
preipe;rty  sne.h  as  pate;ntalile;  mate;rial, 
anel  pe;rseinal  information  e:eine:e;rning 
inelivieluals  asseie:iate;el  with  the;  grant 
applie-.atieins,  the;  eli.se:leisnre;  eif  whie;h 
weinlel  constitute;  a  e;le;arly  nnwarrante;el 
invasiein  eif  pe;rseinal  privae;y. 

Maine  of  Committee:  National  1  loart.  Eung. 
and  Blood  Institute;  .Special  lunjihasis  Paiu;l; 
.SBIR  Tojiie:  80:  D(;ve;loping  Eluoreiscemt 
Naiiodiamonels  for  Biological  Imaging. 

Date:  Mare:h  1 . 2013. 

Time:  2:15  p.m.  to  (i:15  ]).m. 

A<’enda:'l\)  rovieiw  anel  t;valuat(;  e:onlriie:t 
projiosals. 

Place:  National  lnstitute;s  of  lh;alth.  0701 
Rockludge;  Drive;.  Room  7182.  B(;th(;sda.  MD 
208!)2.  (Te;le;phom;  Confurone:;;  Call). 

Contact  Person:  .Susiui  \Vohle;r  Simmirhorg. 
Ph.D..  .Scii;ntifie;  Rt;vi(;w  ()ffie:e;r.  ()ffie:e;  of 
.Se:i(;nlifie:  Re;vi(;w/DERA.  Natiemal.  Ileiart. 
Lung,  and  Blood  Institute;.  0701  Reie:kle;elge; 
Drive;.  Reieim  7182.  Be;the;sela,  MD  208!)2. 
siinnarl)or<’s\y@nhlhi.nih.;.>oy. 

This  neitie:e;  is  he;ing  pulilishe;el  le;ss  than  15 
days  |irieir  tei  the;  me;e;ling  elue;  tei  the;  liming 
limitatieins  imjieiseiel  hv  the;  re;vie;w  ami 
fnneling  e:ve:le;. 

Maine  of  Committee:  Natieimil  He;iu  l.  Lung, 
anel  Bleieiel  Inslitnie;  ,Spe;e:ial  Enijihasis  P;me;l: 
Impreiving  .Safe;ly  iinel  Effie:ie:ne:y  eif  Re;el  Bleieiel 
Ce;ll  Preielue:ts  in  Transfnsiems. 

Date:  Mare:h  4.  2013. 

Time:  3:00  p.m.  tei  5:00  p.m. 

A<’enda:'\'()  re;vie;w  anel  e;valmile;  e:emlnie:l 
|irei|ieisals. 

Place:  Natiemal  Instilutus  eif  lli;allh.  0701 
Reie:kle;elge;  Drix'e;.  Reieim  7204.  Be;lhe;selci.  MD 
208!)2,  (Te;le;phone;  Ceinfe;re;ne:e;  Ciill). 

Contact  Person:  Daviel  A  Wilson.  Ph.D., 
.Se:ie;nlifie;  Re;vie;w  Offie:e;r.  Offic:e;  eif  .Se;ie;ntific 
Re;vie;w/DER.\.  Niilieinal  IIe;arl.  Lung,  iinel 
Bleieiel  Inslitute;.  0701  Reie:kle;elge;  Drive;.  Roeim 
7204.  Bi;tlu;sela.  MD  20892-7924.  301-435- 
0299.  \yilsonda2@nlill)i.nili.‘’oy. 

This  neilie:e;  is  heiing  ]mhlishe;el  le;ss  than  15 
elays  jirieir  tei  the;  me;e;ting  elue;  tei  the;  timing 
limitations  im|ieise;el  liy  tho  re;vie;w  anel 
funding  cye:le;. 

Maine  of  Committee:  Niilional  lle;art.  Lung, 
and  Bleieid  Institute;  .Spe;e:ial  Emjihasis  Pane;l; 
Thremiheitic  anel  1  le;meisliilie:  Di.seirde;rs. 

Date:  Miire:h  5.  2013. 

Time:  11:00  a.m.  tei  3:00  ji.m. 

Agenda:'l'o  re;vii;w  iinel  eiviiluate;  gninl 
iipplications. 

Place:  Natiemal  Instituteis  of  I  Ie;alth.  ()701 
Reie:kle;elge;  Drive;.  Reieim  7200.  Be;lhe;selii.  MD 
20892,  (Te;le;]iheine;  Ceinfe;re;ne:e;  Call). 

Contact  Person:  Mie:hiu;l  P  Roilly,  Ph.D., 
Se:ie;ntific  Re;vie;w  {)ffie:e;r.  ()ffie:e;  eif  .Se:ie;nlifie: 
Re;vie;w/DER/\.  Natiemal  Ileiart,  Lung,  iinel 
Bleieiel  Inslitnie;,  1)701  Reie:kle;elgi;  Drive;,  Room 
7200,  Bolhosela,  MD  208!)2,  301-490-!)059, 
rei  Ilyin  p&nhihi.n  ill. <ioy. 

Maine  of  Committee:  Niitieimil  I  le;iirl.  Lung, 
iinel  Bleieiel  Inslitute;  .Spe;ciiil  Em])hasis  Piinol; 
Re;seiure:e;  Re;lale;d  Re;se;arch  Preijoe:!  in 
Niilional  Bioleigical  .Siimple;  Data  Roposilory, 

Date:  Miire:h  0,  2013, 

Time:  2:00  ii,m.  tei  4:00  |),m. 

A^enda:'\\)  re;\  ie;w  anel  ovaluate:  gninl 
iip)ilie:iitiems. 
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Nnlioiial  Insliliilivs  of  Health.  0701 
Ro(:khMlf>(!  Hrivci.  Room  7ia.'>.  Bellicsda.  Ml) 
20K02.  (Tdiiphone  Conlenaico  (^all). 

(Aiiildcl  Parson:  Kristtai  Ra}>(!.  I’li.l).. 
.Scitailific  R(!vi(!\v  Oliicor.  Office  of  .Sciiaitific 
l^(!vi(a\71)i;RA.  National  1  han't.  Lnnj>.  ami 
Blood  Institute.  (>701  Rockled}>e  Drive.  Room 
71»."i.  Bethesda.  Ml)  20H02.  ;i01-4:{r>-072.a. 
kristan.i)(i}iOiinih.}i()v. 

(('.atalo^ne  of  federal  Donmstic  Assistance 
l’ro>>rain  Nos.  03.2:):).  National  Center  for 
.Sleep  Disorders  Research;  0:).8:)7.  Heart  and 
Vascular  Diseases  Researdr.  o:).}):)!).  I.unj’ 
Diseases  Research:  03.830.  Blood  Diseases 
and  Resources  Research.  National  Institutes 
of  Health.  HHS) 

Dated:  fehruary  1.3.  20 H). 

Michelle  'I'roiit. 

Proiirain  Aiuilysl.  Otfica  nfpadarni  Advisory 
CAiminiltcc  Policy. 

IKK  Doc.  2()i;t-(M2().">  Filed  2-22-1  ;t:  «;1.3  am| 
BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Fur.suiint  to  .suction  l()(d)  ol  tho 
F(!(l(*r;il  Advisory  C’.onimittoo  Act.  as 
ainondcd  (.5  li..S.(].  App.).  notice  is 
luo'cby  givmi  of  the  iollowing  iiKHding. 

'rlu;  mcoting  will  bo  clo.sod  to  tho 
public  in  accordanco  with  tho 
provisions  sot  forth  in  .sections 
.5.52h(c)(4)  and  5.52h(c)(()).  Title  .5  II.S.C.. 
as  aniondod.  Tho  contract  proiiosals  and 
tho  discii.ssions  could  di.sclo.so 
confidential  trade  .secrets  or  connnercial 
projKU'ty  such  as  jiatentahle  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
propo.sals.  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  iiersonal  privaev. 

i\(iinc  of  Committee:  National  Inslitule  of 
Allergy  and  Infectious  Diseasiis  Special 
Kmphasis  I’amd:  NIAID  Beer  Review  Meeting. 

Date:  March  14.  2013. 

Time:  11:00  a. in.  lo  ,3:00  ji.m. 

Af>end(i:To  review  and  evaluate  contract 
proposals. 

Place:  National  Institutes  of  I  lealth.  07001) 
Rockledge  Drive.  Bethesda.  .Ml)  20817. 

( rele|)hone  Conference  Call). 

Contdct  P(‘rson:  Yong  Cao.  Bh.D.,  .Scientific 
Review  Officer.  .Scientific  Review  Brograni. 
DHHS/NIH/NIAID/DKA.  07001)  Rockledge 
Drive.  Room  3127.  Bethesda.  .Ml)  20892,  301- 
443-81 13.  <>(iol2®ni(nd.nih.eov. 

(Catalogue  of  Federal  Domestic  Assistance 
Brograni  Nos.  93.833.  Allergy.  Iminnnology. 
and  rransiilantation  Research;  93.830. 
Microhiologv  and  Infections  Diseases 
Research,  National  Institutes  of  I  lealth.  1 11  hS) 


Dated:  Fehruary  19.  2t)i:). 

David  Clary, 

Program  Aiudvst.  Office  ofPederol  Advisory 
Committee  Policy. 

|l  K  Dec.  2(li:t-()421  I  Filed  2-22-13:  8:4.3  iiin| 
BILLING  CODE  4140-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meetings 

Bursuant  to  section  l()(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (.5  l)..S.C.  A])p.).  notice  is 
hereby  given  of  the  following  meetings. 

The  meetings  will  he  clo.sod  to  the 
jiuhlic  in  itccordance  with  the 
provisions  set  forth  in  sections 
.552t)(c)(4)  and  .552h(c)((>).  Title  5  II..S.C., 
its  amended.  The  grant  applications  and 
the  di.scussions  could  disclo.se 
confidential  trade  secrets  or  commerci.d 
property  such  its  ptitentahle  materitd, 
and  iiersonal  information  concerning 
individuals  iissoci.ited  with  the  grant 
applications,  the  di.sclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  ])ersonal  privaev. 

Same  of  Committee:  Nalional  Hearl.  hung, 
ami  1)1(10(1  hislilulo  .Special  lonphasi.s  Banel; 
Translalioiial  Brograms  in  Lung  Diseases. 
Dote:  March  13.  2013. 

Time:  8:00  a.m.  lo  3:00  p.m. 

Afiendo:  To  review  and  evaluate  grant 
applications. 

Place:  Hilton  Carden  Inn  Washington  DC/ 
Bethesda.  7301  Waverly  .Stnud.  Bethesda.  Ml) 
20814. 

Contact  Person :  Susan  Wohler  .Sunnarhorg. 
Bh.D..  Scientific  Revi(!W  Officer.  Office  of 
.Scientific  Revi(!w/D1':RA.  Nationid.  Heart. 
Lung,  and  Blood  Institnle,  {>701  Rockledge 
Drive.  Room  7182.  Bethesda.  Ml)  20892. 
snnnarl>ori’s\\'®nldl)i.nih.;.’oy. 

\'ame  of  Committee:  National  Heart.  Lung, 
and  Blood  lnstitnt(!  .SjKicial  Emphasis  Banel: 
Evaluating  Obstructive  .Sleep  /\])nea  Dental 
Device  Treatment. 

Date:  March  13.  2013. 

Time:  8:30  a.m.  to  3:00  p.m. 

/tgem/o;  To  review  and  evaluate  contract 
pro])()sals. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Cent(!r.  7400  Wisconsin 
Avenue.  Bethesda,  MI)  20814. 

Contact  Person :'l'ony  L  Creaz/.o,  Bh.D., 
.Scientific  Review  Officer.  Office  of  Scientific 
Re\  iew/DERA.  Niitional  Heart.  Lung,  and 
Blood  Institute.  0701  Rockledge  Drive,  Room 
7180.  Bethe.sda,  Ml)  208<)2-7924,  301-433- 
072.3,  crea'/.'/.otl@mail .nib .ff)y . 

(Catalogue  of  Federal  Domestic  Assistance 
Brograni  Nos.  ‘13.2:):).  National  Center  for 
.Slee|)  Disorders  Res(!ar(:h:  ft:). 837.  Heart  and 
Vasciiliir  Dis(!ases  Research:  93.838,  Lung 
Diseases  Research;  93.1)39,  Blood  Diseases 
and  Resources  Research.  Nalional  Institutes 
of  Health.  HHS) 


Dated:  Fehruarv  13.  2013. 

Michelle  Trout, 

/Yogrom  Aiudvst.  Office  of  Federal  Advisory 
Committee  Policy. 

|1K  Doc.  2ni3-n42()(i  Filed  2-22-13:  8:43  iim| 
BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Eunice  Kennedy  Shriver  National 
Institute  of  Child  Health  &  Human 
Development;  Notice  of  Closed 
Meeting 

Funsuant  to  .suction  l()(d)  of  thu 
Fudural  Advisory  Commitluu  Act.  as 
amuudud  (.3  II..S.C.  A|)p.).  notice  is 
liuruhy  given  of  the  following  meeting. 

The  meeting  will  he  closed  to  the 
])uhlic  in  accordiuice  with  the 
provisions  set  forth  in  sections 
.5.52h(c)(4)  and  5.52h(c)((i).  Title  .5  l)..S.C., 
as  amended.  The  grant  applic.itions  and 
the  discii.ssions  could  di.sclose 
confidential  trade  secrets  or  commercial 
])ro|)ertv  such  as  patentahle  material, 
and  personal  iidormation  concerning 
individuals  associ.ited  with  the  gnmt 
applications,  the  disclosure  of  which 
would  constitute  a  cletirlv  unwarnmted 
invasion  of  iiersonal  privticy. 

\'ame  of  Committee:  National  Iiistilulc  of 
Child  Health  and  Human  De\'el()|)menl  Initial 
Review  Croup:  Bopniation  .Scienciis 
.Suhcommillee. 

Date:  March  14-13.  2013. 

'/Vme;  8:00  a.m.  lo  0:00  ii.m. 

/\”(7i(/n;  To  review  and  evaluate  grant 
a|)|ili(:ations. 

/ym.e;  Residence  Inn  Bethesda.  7333 
Wisconsin  Axenue.  Bethesda.  MI)  20814. 

Contact  Person:  Carla  T.  Walls.  Bh.D.. 
.Scientific  Review  Officer,  Division  of 
.Scientific  Review.  Ixunice  Kennedx'  .Shriver 
Nalional  Institute,  of  Child  Health  And 
Unman  Development.  NHL  0100  Executive 
Boulevard.  Room  31)01.  Bethesda.  Ml) 
20892-7310.  301-43.3-0898. 
\vallsc@mail.nib.goy. 

(Catalogue  of  Federal  Domestic  Assistance 
Brograni  Nos.  ‘):).804,  Bopniation  Research: 
!):).803.  Research  for  Mothers  and  Children; 
93. ‘)2!).  Center  for  Medical  Rehahililalion 
Research:  !t:).209.  Contraception  and 
Infertility  Loan  Rejiaymenl  Brograni,  Nalional 
Inslilules  of  I  lealth.  I II  IS) 

Dated;  Fehruary  13.  2013. 

Michelle  Trout. 

Program  Analyst,  Office  of  Federal  Advisory 
Committee  Policy. 

IKK  Doc.  2()t.3-()4208  Filed  2-22-13:  8:43  anil 
BILLING  CODE  4140-01-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

Pursuant  to  section  l()({i)  oi  the 
Fe(l(;ral  Advisory  Committee  Act.  as 
amended  (5  IJ.S.ti.  Aj)]).).  notice  is 
hereby  given  of  the  following  meeting. 

The  meeting  will  he  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
.552h(cK4)  and  5.52l)(c)((i).  Title  5  IJ..S.C.. 
as  amended.  The  grant  applic:ations  and 
the  discussions  could  di.sclose 
confidential  trade  .secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  jiersonal  privac;y. 

Nanic  ol  (Joinmillao:  National  Insliliiti!  of 
l3ial)otos  and  IJigoslivc;  and  Kidney  l)iseas(!s 
.Special  Emphasis  Panel.  NIDDK  Cmitral 
Kepositoriiis  .Sample  Acctiss  (XOl);  Hepatitis 
E  and  Advanced  Chronic  I  le])atitis  C. 

Dale:  March  27.  2013 
Tima:  12:30  i).m.  to  1:30  |).m. 

A^aii(l(i:'\\)  review  and  evaluate  grant 
applications. 

Pldca:  National  Institutes  of  I  lealth.  Two 
Democracy  Plaza.  (>707  Democracy 
Honhivard.  Hethesda.  MD  20H!)2.  (Tele|)hone 
(ionlerence  (iail). 

(ionidcl  Parson:  Najma  Ihigum,  Ph.D.. 
.Scientific  Review  Officer.  Review  Branch. 
DliA,  NIDDK.  National  Institutes  of  I  hialth. 
Room  740.  0707  Democracy  Boulevard. 
Belhesda.  MD  20802- .54.=12.  (301)  .■)04-8804. 
l)a‘fdnm@nid(lk.nili.<’ov. 

((Catalogue  of  Muleral  Domestic  Assistance 
Program  Nos.  t)3.847.  Diabetes. 

Endoc:rinology  and  Metaholii:  Research: 
03.848.  Digestive  Diseases  and  Nutrition 
Res(!arch:  03.840.  Kidney  Diseases.  Urology 
and  llematologv  Research.  National  lnslitnt(!s 
of  Health.  HII.S) 

Dated:  Eebruary  10.  2013. 

David  Clary, 

Pro}>rdm  Andivst.  Offiaa  oj  Padaral  Advisorv 
Commit laa  Poliay. 

lEK  Doc.  2()i:i-()42i:i  EiUid  2-22-1.!;  8:4.'")  and 
BILLING  CODE  41 40-01 -P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meetings 

Pursuant  to  soction  l()(d)  of  tho 
Fodoral  Advisorv  Committoo  Act,  as 


amondud  (.5  ll.S.C.  Aji]).),  notice  is 
horobv  given  of  the  following  meetings. 

The  meetings  will  he  closed  to  the 
public  in  accordance  with  the 
jirovisions  set  forth  in  .sections 
.5.52h(c.)(4)  and  .5.52h(c)((i),  Title  5  U.S.C., 
as  amended.  'I'he  grant  applications  and 
the  di.scussions  could  di.sclose 
confidential  trade  secrets  or  commercial 
pro])erty  such  as  patentable  material, 
and  personal  information  concerning 
individuals  a.ssociated  with  the  grant 
a])])lications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  iiersonal  jirivacy. 

\'(mia  ofCommillaa:  National  Institnte  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
.Sjiecial  Empbasis  Panel;  AKl  (Intcomes. 

Data:  March  28.  2013. 

Tima:  10:00  a.m.  to  11:00  a.m. 

Agando:  To  revimv  and  evaluate  grant 
applications. 

Ploaa:  National  Institutes  of  Health,  Two 
Dcmiocracy  Plaza.  0707  Democracy 
Boulevard.  Bethesda.  MD  20892.  (Tedephone 
(lonference  (iail). 

Conloal  Parson:  Barbara  A.  Wovnarowska, 
Ph.D..  .Scientific  Review  Officer.  Review 
Branch.  DEA.  NIDDK.  National  Inslitntes  of 
Health.  Room  7,34.  0707  Democraev 
Boulevard.  Belhesda.  MD  20892-34.32.  (301) 
402-7 1 72.  wovndrowskdiMniddk. nih.gov. 

.\'dma  of  Commiltaa:  National  Inslilnie  of 
Diabetes  and  Digestive  and  Kidnev  Diseases 
.S])ecial  Emphasis  Panel;  Peritoneal  Dialysis. 

D(da:  April  1 .  201 3. 

'Tima:  2:00  |).m.  to  3:00  i).m. 

Agando:  To  review  and  evaluate  grant 
applications. 

Pldca:  National  Institutes  of  Healih,  Two 
Democracy  Plaza.  0707  Democracy 
Boulevard.  Belhesda.  MD  20892.  (Telephone 
(Conference  (Call). 

Coidncl  Parson:  Barbara  A.  Wovnarowska. 
Ph.D..  .Scientific  Review  (Ifficer.  Review 
Branch.  DEA.  NIDDK.  National  Institutes  of 
Health.  Room  734,  0707  Democraev 
Boulevard,  Belhesda.  MD  20892-3432.  (301) 
402-7172,  wovnorowskdb&iniddk. nih.gov. 
((Catalogue  of  Eederal  Domestic  Assistance 
Program  Nos.  93.847.  Diabetes, 

Endocrinology  and  Melabolic  Research; 
‘13.848,  Digestive  Distsi.ses  and  Nutrition 
Research:  93.849,  Kidnev  Diseases.  Urologv 
iind  llematologv  Ritsisirch.  Niiliomil  Institutes 
of  Health,  HII.S) 

Hilled:  Eebruiiry  19.  2013. 

David  (Clary, 

Program  Amilvsl.  Offiaa  of  Padaird  Advi.sorv 
Commiltaa  Poliev. 

II  K  Doc.  2013-04212  Eiled  2-22-13:  8:4.3  am] 
BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meetings 

Pursuciut  to  .suction  l()((l)  of  thu 
Fudunil  Advi.sorv  (Committuu  Act,  as 
amondud  (.5  U.S.CC.  App.),  iioticu  is 
huruhy  given  of  thu  following  muutings. 

Thu  muutings  will  hu  closed  to  thu 
public  in  accordance  with  thu 
jirovisions  set  forth  in  suctions 
.5.52h(c.)(4)  and  552h(c)((i),  Title  .5  U..S.(:., 
as  amundud.  Thu  grant  applications  and 
the  discu.ssions  could  di.sclose 
confidential  trade  secrets  or  commercial 
property  .such  as  patentable  material, 
and  jiersonal  information  concerning 
individuals  associated  with  the  grant 
application.s,the  disclosure  of  which 
would  con.stitute  a  clearly  unwarnmted 
invasion  of  ])er.sonal  jirivacy. 

.\dma  of  Commiltaa:  National  Institute  of 
Difibeles  tind  Digestive!  and  Kidniiv  Distiasiw 
.Spiicial  Emphasis  Panel.  NIDDK  Uanuir 
.Awards  R(!vi(!w. 

Data:  March  19.  2013. 

Tima:  11:00  a.m.  to  12:00  p.m. 

Agandd:'Vo  r(!vi{!w  ;md  (tviiliiiili!  grant 
ti])pliciilions. 

Ploaa:  Nalion.il  Insliintcis  of  I  hiiilth.  Two 
Deimocracv  Plazii.  0707  Deimocracv 
Bouleviu'd.  B(!lh(!S(hi.  MD  20892.  (T(!h!phon(! 
('.onlereince  (kill). 

Contaal  Parson:  V,i\ro\  ).  (hilcir-Robinson. 
Ph.D..  Scientific  Reviciw  ()ffic(!r.  Reviiiw 
Bnmch.  DELA.  NIDDK.  National  Institutes  of 
Healih.  Room  748.  0707  Democracy 
Boulevard.  Belhesda,  MD  20892-.3432.  (301) 
394-7791 . 

gotarrohinsonc@axtrd.niddk.nih.gov. 

X’nma  of  Commiltaa:  Nalioiuil  Institute!  eif 
Diabe!te!s  anel  Dig(!stive!  anel  Kielnew  DiseuiseLs 
.Spe!e:ial  Emphasis  Piinel.  Neive!)  lnle!rve!ntions 
te)  Re!elue:e!  Meirhielitv  emel  Meirledilv  eif 
1  lemeielialysis  Patients  (UOl). 

Data:  A]m\  8.  2013. 

'Tima:  8:00  a.m.  lei  3:00  ]).m. 

Agandd:'Vo  re!\ie!W  emel  e!v<ilnate!  gnmt 
applie:iilie)ns. 

PIdca:  Ra.s'nUma.a.  Inn  Be!lhe!sel;i.  7333 
\Vise:e)nsin  Ave!nue!.  Be!lhe!selii.  MD  20814. 

Conloal  Parson:  .Ann  A.  )e!rkins.  Ph.D.. 
.Se:ie:ntifie:  Re!vie!w  ()ffie;e!r.  Re!\’ie!w  Brane:h. 
DEA.  NIDDK.  Niitieimil  lnstilnle!s  of  I  Ie!iillh. 
Reiemi  739.  0707  De!me)e:rae:v  Beiuleveirel. 
Be!lhe!sela.  MD  20892-3432.  301-3*14-2242. 
iarkinsd@niddk.nih  .gov. 

(Ual.ileigue!  eif  Ee!ele!rid  Deimeslie:  Assistime:e! 
Preignnn  Neis.  93.847.  Diabe!le!.s. 
Iuule)e:rine)le)gv  tmd  Meeliibolie:  Rt!se!;ire:h: 
93.848.  Digestive!  Dise!ase!s  anel  Nulritiein 
Rese!are:h;  93.849,  Kielney  Disesisees.  Ureileigy 
emel  I  leenuileileigv  Re!.se!;ire:h.  Niilieinal  Inslilnie! 

eif  Ihsdih.  nils') 
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l’t!l)niarv  H).  20 IS. 

Davifl  (lary, 

Pntiirdin  Aiuilysl.  Office  of  I  'ciicnil  Advisory 
(Annmitlcc  Policy. 


Plocc:S\.  Cnioory  llolol.  2():5:»  M  .Slrcol. 
N\V..  Wasliiiigloii,  DC.  2()()2(i. 

(j'antoct  lonalhan  K  Ivins.  I’li.D.. 

ScitMiUlic  U(;vi(;\v  OHici!!'.  Ciailor  lor 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 


IFR  Doc.  Y(l  1  ;{-042 1 Filrd  2-22-i;{:  K:4,')  ain| 
BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  l()(d)  of  the 
Federal  Advisory  Connnittee  Act.  as 
amended  (.5  II.S.(].  App.).  notice  is 
hereby  given  of  the  following  meetings. 

The  meetings  will  he  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  siictions 
.5.52t)(c)(4)  and  .5.52l)(c)((i).  Title  5  U.S.C.. 
as  amended.  The  grant  aj)plications  and 
the  discn.ssions  could  di.sclo.se 
confidential  trade  .secrets  or  commercial 
property  such  as  jiatentahle  material, 
and  per.sonal  information  concerning 
individuals  associated  with  the  grant 
a|)|)lications.  the  discdosnre  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

XoiiKf  of  (Umimittcc:  .AID.S  and  Kdaled 
K(!S(;aix:li  liiUigrated  K(!vii!\v  Croii]):  AID.S 
lininiinelogv  and  I’adioginiesis  .Sindv 
.Section. 

l)otc:Mimh  18.21)12. 

77/nr.':  8:00  a. in.  to  .2:00  |).ni. 

Agmir/n; 'I'o  revirnv  and  evaluate  grant 
applications. 

Place:  Mayllowr!!'  Park  Hotel.  40.2  ()li\'e 
Way.  .Seattle.  \VA  <181 01. 

(ionloci  Person:  .Shiv  A  Prasad.  Ph.D.. 
.Scientific  Review  Olficrir.  Cent(!r  for 
.Scientific:  Reviinv.  Nationed  Institutes  of 
Health.  8701  Rockledge  Drive.  Room  2220. 
M.SC;  7822.  llethesda.  MD  20802.  :i01-44:5- 
2 7  7 0 .  /;/Y/  sf i  ds&csr.  nih.t’ov. 

\’oine  of  (Committee:  CA'.nU'.r  for  .Scicmtific 
Revicnv  .Spc'cial  Rin|)hasis  Panel;  Prculictors  of 
.Substance  Use  in  Young  .\dnlthood. 

Dote:  March  18.  2012. 

Time:  2:00  ]).m.  to  4:00  p.m. 

Agenr/n;  To  rex’iew  and  evaluate  grant 
applications. 

Place:  National  liislitnles  of  I  lealth,  8701 
Rockhulgc!  Drive.  Helhesda.  MD  20802. 
(Tele|)hone  Conference  Call). 

(iontoci  Person:  .Anna  L  Rileyv.  Ph.D.. 
.Scicmtific  Rccviccw  ()ffic;c!r.  Ccmtc;r  for 
.Sc:icmtific:  Rc;\  ic;\v.  National  Institnlcis  of 
Health.  (>701  Roc:klc!clgc!  Drive;.  Room  2114. 
M.SC  7720.  I5c!lhc!scla,  MD  20802.  201-42.2- 
2880.  ril(‘vonn&:csr.nih.{iov. 

S'oine  of  (ionnnillee:  (.'.enter  for  .Sc:icmtifie: 
Rewienv  .Spc;c:ial  Emphasis  Pane;!;  REA  Panc!l: 
CountcM'ACT  1 124  Cc;ntc;rs  of  Exc:ellenc:e. 

Dole:  Marc:h  10.  2012. 

777;ir;;8:00  a.m.  to  12:00  ]).m. 

Agrnif/r/:  To  rcjview  and  civaluate  grant 
ap|)lic:ations. 


.Sc:icmtific:  Ren  ienv.  National  liislitnles  of 
Hemith.  8701  Roc;klc!clge  Drive;.  Room  4040A. 
MSC  7801).  Hc;thc;scla.  MD  20802.  (201)  204- 
1 242.  ivinsji'.csr.nili.f^ov. 

A'c/nir*  of  ('.onnnittee:  Ci;ntc;r  for  .Sc:icmtific: 
Rc;vic;w  .S|)c;c;ial  Emphasis  Panc;l; 

Ec;llc)wships:  ()nc:ologic:al  .Sc:ic;nc:c;s. 

Dote:  Marc:h  10-20.  2012. 

Time:  10:00  a.m.  to  2:00  p.m. 

Aiiendo:  To  rc;vic;\v  and  c;valnalc;  grant 
a])plic:alic)ns. 

Place:  National  lnslitnlc;s  of  I  lc;allh.  870 1 
Roc:klc;clgc;  Drive;.  ne;lhe;selii.  MD  20802. 
(Virliiiil  Me;e;ling). 

C.ontoct  Person:  lne;se;  /.  15e;itins.  MD. 
.Se:ie;ntifie:  Re;vie;w  ()ffie:e;r.  Ce;nte;r  for 
.Se:ie;ntifie;  Re;vie;w.  National  lnstilnle;s  of 
He;alth.  8701  Roe:kleelge;  Drive;.  Room  (>122. 
M.SC  7802.  He;lhe;selii.  MD  208<)2.  201-422- 
1 024.  l)eitinsi€(csr.nili.f‘o\'. 

\'oine  of  ('.onnnittee:  Ce;nle;r  for  .Se:ie;nlifie: 
Re;vie;w  .Spe;e:ial  Emph.isis  P:me;l:  Rl’.A  Pane;l: 
Cenmle;rAe:l  HOI  Coope;nilive;  Agre;e;ments. 
Dote:  Mare:h  10.  2012. 

Time:  1:00  p.m.  to  8:00  |).m. 

/\gr;iir/r/;  To  re;vie;\v  and  e;vahiale;  grant 
a])plie:iiticms. 

Place:  S\.  Cre;gorv  Hole;l.  2022  M  .Slie;e;l 
N\V.,  Washington.  DC  20028. 

Contact  Person:  |onalhan  K  Ivins.  Ph.D.. 
.Se:ie;nlifie:  Re;vie;\v  ()ffie:e;r.  Ce;nle;r  for 
.Se:ie;nlifie:  Re;vie;w.  Niilional  lnstilnle;s  of 
He;;illh.  8701  Roe:kle;elge;  Drive;.  Room  4040A. 
M.SC  7808.  I5e;lhe;sela.  MD  20802.  (201)  204- 
1 242.  ivinsj&csr.nili.‘.iov. 

Xkime  of  Committee:  Ce;nle;r  for  .Scie;nlifie: 
Revie;w  .Spee:i:d  l'hn|)hasis  Piine;!:  REA  DA14- 
001:  H..S.-RU.S.S1A  Hilale;ral  Colliihoiiili ve; 
Re;se;are:h  Parlne;rship.s  ((IRP)  on  the 
Pre;ve;ntion  and  Tre;alme;nl  of  HIV/AID.S  and 
Ce)-Morhielitie;s  (R21). 

Dole:  Mare:h  10-20.  2012. 

Time:  7:00  |).m.  to  2:00  ji.m. 

A}iendo:'\'o  re;vie;w  and  e;vahiate;  grant 
ii])piic:aliems. 

Place:  .St.  (;re;ge)ry  Hole;!.  2022  M  .Slre;e;l 
NW..  Washington.  DC  20028. 

Contact  Person:  Hilary  1)  .Sigmon.  Ph.D., 
.Se:ie;ntifie:  Re;vie;w  ()ffie;e;r.  Ce;nle;r  for 
.Se:ie;nlifie:  Re;vie;w.  Neilional  lnstilnte;s  of 
He;allh.  t)701  Re)e:kle;dge;  Drive;.  Room  2218. 
M.SC  7822.  I5e;lhe;selii.  MD  20802.  (201)  2!)4- 
8277.  si‘imonli@csr.nih.^ov. 

(Catalogue;  of  Ee;ele;ral  Dome;slie:  A.ssislane:e; 
Program  Nos.  02.208.  Conpiaralive;  Me;die:ine: 
02.222.  Clinie:id  Re;,se;are:h.  02.208.  !I2.222, 
02.227.  02.202-!)2.208.  02.827-02.844. 
02.848-<)2.878.  !)2.802.  <)2.802.  National 
lnslitnte;s  of  I  le;alth,  I II  I.S) 

Dalcid:  Ee;hniarv  12.  2012. 

Anna  Snoiiner, 

Depiilv  Director.  Office  ofl'edend  Advisory 
Commillee  Policy. 

|FK  Doe:.  :il)i:)-042l)4  Fileeel  2-22-12:  8:4.2  ani| 
BILLING  CODE  4140-01-P 


National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pur.siianl  to  .sod  ion  H)(d)  of  the; 
loieloral  Advisory  Commitloe;  Ad.  as 
iime;ndod  (.5  II.S.C.  App.),  notice;  is 
he;re;l)y  give;n  eif  a  me;e;ting  eif  the;  Yai;e:ine; 
Re;.soare;li  Conlor  IJeiarel  eif  .Se:ie;ntilie; 
Ceinnsoleirs,  NIAID. 

The;  mooting  will  lie;  e;le),soel  tei  llie; 
liulilic  as  inelie;att;el  tioteiw  in  <u:ceirelance; 
with  llie;  jireivisiems  sot  feirth  in  soeition 
.5.52h(e:)((i),  Idtlo  5  II..S.(;.,  as  amoneloel 
fell'  llie;  re;vie;w.  eli.seaissiein,  anel 
i;v;dnation  eif  inelivielual  intramural 
preigr.mis  anel  preijoeds  e;e)nehie:te;el  by  the; 
Ncitieinal  hislitulo  eif  Allorgy  anel 
tnfoe:tious  tOiseiasos,  inediuling 
eamsieloratiein  eif  ])e;r.seimiol 
ejUidifie:alie)iis  anel  ])e;rfe)rmant:e;.  anel  the; 
e;einipe;te;ne:e;  eif  ineliviehial  invostigateirs, 
the;  eli.se:lo.snre;  of  whie;h  weinlel 
e:ein.stitute;  ;i  e;loarly  miwarrinite;el 
inviisiein  eif  porseinal  jirivae;y. 

In  the;  inte;ro.st  eif  se;e;urity,  NIH  Ims 
institnte;el  stringont  jireie:e;ehiros  feir 
ontrinie:e;  eintei  the;  Ntll  e:ani]ius.  All 
visiteir  ve;hie:los,  inedneling  taxiciihs, 
lieite;!,  emel  air|ieirt  shuttlos  will  he; 
in.spe;e;te;el  hofeire;  lioing  alleiwe;el  ein 
e:<niipn.s.  Visiteirs  will  he;  aske;el  to  sheiw 
eine;  feirin  of  ielontifieaitiein  (feir  oxamplo, 
cl  gove;rnnie;nt-is.sne;el  jiheito  ID,  elrivor’s 
lie:on.so,  eir  passpeirt)  iinel  tei  state;  the; 
pnrpeise;  eif  thoir  visit. 

\’ome  of  Commillee:  Vae:e:ine;  Re;se;are:h 
Ce:nle;r  Hoarel  eit  .Se:ie;nlifie:  Cemnseilors.  NIAID. 

Dale:  April  20-20.  2012. 

Closed:  8:20  a.m.  lei  2:20  |).m. 

A<’enila:'\'e  re;vie;\v  anel  e;vahuite;  peirseinal 
e|nalifie:iitieins  anel  pe;rfe)rniime;e;,  <mel 
e;e)mi)e;te;ne:e;  eif  inelivielual  inveistigateirs. 

Place:  Natieinal  lnslilnle;s  of  Heiallh. 
Iluileling  40.  Reieim  1201/1202,  40  Cemteu' 
Dri\'(;.  15e;the;sehi.  MD  20802. 

Contact  Person:  leilin  R  Meiseieila,  MD. 
De;pnty  Dire;e:te)r.  Vae:e:ine;  Re;se;are:h  (;e;nli;r. 
NIAID.  NIH.  40  Ceinveint  Drive;.  Ileillmsehi,  MD 
20802.  (201)  408-1822,  jmascola@nih.;.’oy. 

.\ame  of  Committee:  Vac,e:ine;  Re:se;are:h 
(4;nle;r  lloiird  of  .Se:ie;nlifie;  ('.enmse;lors,  NIAID. 

Dale:  April  2!).  2012. 

Closed:  8:20  ;i.m.  to  2:00  p.m. 

/\ge;/?f/e/;  To  re;vie;w  anel  e;\’alneite;  ))e;rsoniil 
e|nidifie;atiems  emel  pe;rformime:e;s.  anel 
e:e)m|ie;le;ne:e;  of  inelivielual  inveisligcilors. 

Placi':  Niiliomil  lnslilule;s  of  I  Ie;;illh. 
Building  40,  Room  1201/1202.  40  Ce;nle;r 
Drixe;.  Be;lhe;scia.  MD  20802. 

Contact  Person:  )ohn  R.  ,Miise:ohi.  MD. 
De;puty  Dire;e;tor.  V!u:e:ine;  Re;se;are:h  Ce;nte;r. 
NI.AID.  NIH,  40  Conveent  Drive;,  Be;lhe;sela,  MD 
20802,  (201)  408-1822,  ima.scola@nih.goy. 

.\’ame  of  Committee:  V:ie;e:ine;  Re;se;iire:h 
Ce!nte;r  Board  of  Se:ie;nlifie;  Connsulors,  NIAID. 

Dale:  A]m\  20.  2012. 
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Cloned:  a;;U)  a.m.  lo  3::U)  j).in. 

Agaiuldi'W)  n;vi(;\v  and  (n’alualc!  pursoiiai 
(|iialili(:ali()ns  and  pni  ronnanens,  and 
coinpntnncc;  of  individual  invoslii>alors. 

l^ldca:  National  Inslilnlos  ol  I  Icjallli. 

Huildiii”  40.  Room  1201/ 1201!.  40  (ionlor 
Drive,  I!(!ilu!sda.  MD  20892.  ClOl)  490-  1H.'>2. 

ConliK  I  Pernon:  |ohn  R.  Mascola,  MD, 
D{!])iitv  Director,  Vaccim;  Rcvsearcli  (kmter. 
NIAID'.  Nil  I,  40  ConvenI  Drive,  Mellnj.sda.  Ml 
20892,  (301)  490-18.32.  jmdS(:ald@nih.;^ov. 
((iataloeue  ol'  I'lideral  Dome.slic  Assistance 
Rrogram  Nos.  93.8.3.3,  All(!r<>y.  linnmnolo>>y. 
and  'rrans|)lanlalion  R(!search:  93.830. 
Microl)iolo<>y  and  Inrections  Diseases 
R(!S(!arch.  National  Insliluhvs  of  1  Uialtli.  I II KS 

DaOul:  l'’el)rnarv  19.  2013. 

David  (Mary, 

ProiJ,rdin  Aindyst.  Offiev  ofpederdi  Advisory 
Coininitlar  Policy. 

|FR  Doc.  2(n3-()421()  Filed  2-22-13;  8:4.3  am| 
BILLING  CODE  4140-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Periodicallv,  the  .Substance  Alni.so  and 
Mental  Health  .Ser\'ii:es  Administration 


(.SAMH.SA)  will  publish  a  snnnnary  of 
information  collection  re(|ne.sts  under 
OMIJ  review,  in  compliance  with  the 
l’a])erwork  Reduction  Act  (44  II.S.H. 
(ihapter  3.3).  To  reipiest  a  cojiy  of  these 
docninents,  call  the  SAMHSA  Re|)orts 
Clearance  Officer  on  (240)  270-1243. 

Project:  National  Outcome  Measures 
(N()Ms)  for  Substance  Abuse 
Prevention — (OMH  No.  t)‘l30-()23()) — 
Revision 

riiis  is  a  revision  to  the  jnevionslv 
OMB  approved  instrument  for  the 
Center  for  .Substance  Abuse  Prevention's 
((i.SAP)  National  Outcome  Measures  for 
Substance  Abuse  Prevention  (NOMs). 
Data  are  collected  from  .SAMH.SA/C.SAP 
grants  and  contracts  where  connmmity 
and  ])articipant  outcomes  are  a.ssessecl. 
The  analysis  of  these  data  helps 
determine  whether  progress  is  being 
made  in  achieving  SAMH.SA/CSAP's 
mi.ssion.  The  primary  ]mr])ose  of  this 
system  is  to  promote  the  use  among 
.SAMHSA/eSAP  grantees  and 
contractors  of  common  National 
Outcome  Measures  recommendiMl  by 
SAMHSA/C.SAP  with  significant  input 
from  panels  of  experts  and  state 
re])re.sentatives. 

A])])roval  of  this  information 
collection  will  allow  SAMHSA  to 
continue  to  meet  Covernment 


Performance  anti  Results  Modernization 
Act  of  2010  (GPRAMA)  reporting 
retjuirements  that  (piantify  the  effects 
and  accomjilishments  of  its 
discretionary  grant  programs  which  are 
consistent  with  OMB  guidance,  and 
atldre.ss  goals  and  objectives  outlined  in 
the  Office  of  National  Drug  Control 
Policy's  Performance  Vleasures  of 
I'Tfectiveness. 

Note  that  the  oidy  changes  is  the 
deletion  of  one  tjuestion  per  in.strument, 
the  deletion  of  prior  Fiscal  Years,  and 
the  PP(;  program  which  was  not  funded. 
The  (jueslion  being  deleted  is  IIcis  the 
Soi'vico  M(iiiil)(;r  oxpurwnced  anv  o!  the 
following  (soloct  all  that  apply) 

(a)  Daplovad  in  saf)port  of  combat 
opandions  (c.g.  Iraq  or  Afghanistan) 
(h)  U'f/.s  phvsiccdiv  injured  daring 
combat  operedions 

(c)  Developed  combat  stress  svmidoms/ 
difficnities  adjusting  jo) lowing 
deployment,  including  PTSD, 
depression,  or  suicidal  thoughts 

(d)  Died  or  was  killtid 

The  total  annual  burden  estimate  is 
shown  below: 


SAMHSA/eSAP  program 

Number  of 
grantees 

_ 1 

Number  of 
respondents 

Number  of 
responses 

Total  hours 


FY  13 


Science/Services: 

Fetal  Alcohol  . 

23 

4,800 

14,400 

3 

0.4 

5,760 

Capacity: 

HIV  . 

SPF  SIG  . 

122 

35 

31,964 

95,892 

3 

0 

0.4 

38,357 

SPF  SIG/Community  Level  *  . 

29.925 

29,925 

1 

0.4 

1 1 ,970 

SPF  SIG/Program  Level  *  . 

PFS  . 

37 

9,100 

27,300 

3 

0 

0.4 

10,920 

PFS/Comm unity  Level  *  . 

Annual  Average  . 

217 

37,000 

112,889 

37,000 

204,517 

1 

0.4 

14,800 

81,807 

*  The  Strategic  Prevention  Framework  State  Incentive  Grant  (SPF  SIG)  and  Partnerships  for  Success  (PFS)  have  a  three  level  evaluation:  The 
Grantee,  Community  and  Program  Level.  The  Grantee  level  data  will  be  pre-populated  by  SAMHSA.  The  use  of  the  Community  Level  instrument 
is  optional  as  they  relate  to  targeted  interventions  implemented  during  the  reporting  period.  At  the  program  level,  items  will  be  selected  in  line 
with  direct  services  implemented. 


Written  comments  and  ()IIiA_Submission@omb.eop.goy. 

r(!commendations  concerning  the  Although  commeuters  are  (iucouraged  to 

])roposed  inform:itiou  collection  should  send  their  comments  via  email, 
he  sent  hv  March  27,  2013  to  the  commeuters  mav  also  fax  their 

.SAMH.SA  Desk  Officer  at  the  Office  of  comments  to:  202—30.3—728.3. 
Information  and  Regulatory  Affairs,  Commentrns  may  also  mail  them  to: 

Office  of  Mauagement  and  Budget  Office  of  Management  and  Budget, 

(OMB).  To  ensure  timely  rec:eipt  of  Office  of  Information  and  Regulatory 

comments,  and  to  avoid  potential  delays 
in  OMB's  recei])!  and  processing  of  mail 
.sent  through  the  IJ..S.  Postal  .Service, 
commeuters  are  encouraged  to  submit 
their  commimts  to  OMB  via  email  to: 


Affairs.  New  Fxecutive  Office  Building. 
Room  1()1()2.  Washington,  DC  20303. 

Siiinnier  King, 

Stdlishcidii. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Notice  of  Meeting 

I’ursuaiit  to  Ful)li(;  Law  ‘)2-4(i3. 
notice  is  lienljy  given  of  the  combined 
meeting  on  March  l.'i.  2013.  from  1:30 
)).m.  to  3:00  p.m.  EST  via 
teleconference,  of  the  Suh.stance  Abuse 
and  Mental  Health  Services 
Atiministration's  (SAMHSA)  four 
National  Advisory  ('.onncils  (the 
SAMHSA  National  Advisory  (iouncil 
(NACl).  the  Center  for  Mental  Health 
Services  NACL  the  (Center  for  Suh.stance 
Abuse  Prevcmtion  NA(L  the  (Center  for 
Substance  Ahn.se  Treatment  NA(i).  and 
the  two  SAMHSA  Advisory  Committees 
(Advi.sorv  Committee  for  Women's 
Services,  and  the  Tribal  Technical 
Advisory  Committee). 

The  Councils  were  established  to 
advi.se  the  Secretary,  l)(!partment  of 
Health  and  Human  Services  (HI  IS),  the 
Administrator.  SAMILSA.  and  ("(mter 
Directors,  concerning  matters  ndating  to 
lh(!  activities  carried  out  by  and  through 
the  (lentcM’s  and  the  polii:ie.s  respecting 
such  activities. 

tinder  Scjction  .'itll  of  the  Public 
Health  Service  Act.  the  Advisory 
(iommittei;  for  Women's  .Sm  vices 
(ACW.S)  is  .statntorilv  mandated  to 
advise  tlu;  SAMHSA  Administrator  and 
tlu!  Associate;  Administrator  for 
Women's  Services  on  ap])ropriat(; 
activities  to  be;  niuh'rtakeai  by  SAMHSA 
and  its  Centers  with  re.sj)ect  to  women's 
substance  abuse;  anel  mental  health 
.servie:e;,s. 

Pursuant  to  Presielential  Exee:ntive 
Oreler  Ne).  1317.'5,  November  (i.  2()()(), 
anel  the;  Pre;.siele;ntial  Me;me)ranehim  of 
Se;pteanhe;r  23.  2004.  SAMHSA 
e;.stablishe;el  the;  Tribal  Te;e:hnie:al 
Aelvisea  y  Ce)nnnitti;e  (TTAC)  fe)r 
we)rking  with  Fe;elerally-re;e:e)gnize;el 
Tribes  te)  e;nhance;  the;  ge)ve;rnment-to- 
geevernmeait  re;lationshi|).  he)ne)r  Feeleral 
trust  re;.spe)nsibilitie;s  anel  e)hligatie)ns  to 
Trihe;s  anel  Ame;rie:an  Inelian  anel  Alaska 
Native;s.  The;  SAMHSA  TTAC  .se;rve;.s  as 
an  aelviseery  be)ely  te;  SAMHSA. 

The;  me;e;ting  is  eepen  anel  will  ine:hiele; 
eli.se:nssie)n  eef  the;  Pre;siele;nt's  |)lan  te) 
ine:re;a.se  ae;e:e;.ss  te)  mental  health 
.se;rvie;e;s. 

The;  j)nl)lic  is  inviteel  te)  listen  te)  the; 
te;le;e;e)nfere;ne:e;  me;e;ting.  lnte;re;steel 
])e;r.se)n.s  may  pre;se;nt  elata.  infe)rmatie)n, 
e)r  vie;ws.  eerally  eer  in  writing,  e)n  is.sne;.s 
pe;neling  hefeere  the;  e;e)mmitte;e;.  Written 
snbmi.ssieens  sheenlel  be;  fe)rwareleel  to  the 
e:e)ntae:t  ])e;r.se)n  e)n  eer  l)e;fe)re;  Mare:h  11, 
2013.  Oral  pre;sentatie)n.s  fre)m  the  ])nblie: 


will  he;  .se:heelnle;el  at  the  e;e)ne:lii.sie)n  e)f 
the;  me;e;ting.  Inelivielnals  inte;re;.ste;el  in 
making  eeral  pre;.se;ntiitie)n.s  are; 
e;ne;e)urage;el  te)  ne)tify  the;  e:e)nt€ie'.t  e)n  e)r 
he;fe)re;  Mare:h  11. 2013.  Five  minnte;.s 
will  he;  alle)tte;el  fe)re;ae;h  |)re;.se;ntatie)n. 

Substantive;  preegram  infe)rmatie)n  may 
be;  e)htaine;el  after  the;  me;e;ting  by 
ae;e;e;s.sing  the;  SAMI  LSA  Ce)mmitte;e;  weh 
site;.  hllf)://n(i(:.S(tinhs(i.gov/.  e)r  by 
e:e)ntae:ting  Ms.  Weeeeel.  'fhe  trcm.se;ript  leer 
the;  me;e;ting  will  also  be;  available;  e)n  the; 
SAMHSA  Ce)mmitte;e;  Web  site;  within 
thre;e;  we;e;ks  afte;r  the;  me;e;ting. 

(Ainiinillur  Xhinias: 

.Siil)slane:(;  Al)iis(;  anel  M(;nlal  llniillh 
.S(;i  vie:(;s  Aelniinislnilinn  National 
,\(lvise)rv  Connell. 

Ce;nte;r  len-  Me;nlal  lle;altli  Se;rvie;e;s  Natieenal 
Aelviseerv  Ce)nne:il, 

Ce;nle;r  leer  .Sul)slin)e:e;  Abuse;  Pie;ve;ntie)n 
Natieenal  Aelvisen-y  Ceennell. 

Ce;nte;r  le)r  .Snl)stane:e;  Abuse;  Tre;alnie;nt 
N;ilie)n;il  Aelviseay  Ceeunell. 

.SAMIKSA's  Aelviseerv  Ceanniitteee;  leer 
\Ve)ine;n's  .Se!r\’ie:e;s, 

.SAMILSA  Tribill  Te;e:linii:iil  .AelviseuA' 
Ceaninilteie;. 

Ddlt-n'imn/l’vixr.  M<n'e:b  15.  2013.  1:30 
l).in.-3;00  p.in.  ES  TOPliN. 

/'/f/ee;;  Te;le;e:e)nle;re;ne:e;. 

Dial  in  luimhcr:  8HK-(i77-H20(>;  l’in  lie:i|)inil 
piisseieiele;;  CWOOl). 

C’eai/ne;/;  Ce;re;llii  Weieiel.  Ceaninilleu; 
Miniiige;ine;nl  ()rrie:e;r  iinel  Deesigiiiileal  l''e;ele;iiil 
()ri'ie:iiil.  .SAMILSA  Niilieaial  Aeh'iseirv 
Cenine:il.  .SAMI  ISA's  Aelviseay  Ceaninilleie;  lea- 
\Veane;n’s  .Se;rvie:e;s.  1  Cbeike;  (ibeerrv  Ke)iiel. 
Ke)e:kville;.  Miirvlanel  208.57.  Te;le;pbe)ne;;  (240) 
270-2320.  I'ax:  (240)  270-2253  anel  Eniiiil: 
;^(fr(!tt(i.\yoa(l<!l:s(iinhn(i.hhs.^ov. 

Cathy  l''rie;elmaii. 

SAMHSA.  Pnl)Ii(:  I liHiIlh  Annlysl. 

|1  K  Oeee  .  2(n:{-041fU  l-'ileKl  2-22-13:  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR  5684-N-02] 

Notice  of  Proposed  Information 
Collection  for  Disaster  Relief 
Appropriations  Act,  2013  Public 
Comment  Request 

agency:  ()ffie:e  of  the  Assistant 
.Se;e;re;tary  for  Cemnmmitv  Planning  iinel 
I)e;ve;le)|)me;nt.  HUD. 
action:  Ne)tie;e;. 

SUMMARY:  The;  pre)pe).se;el  infeaniiitiem 
e;e)lle;e;tie)n  re;e|nireme;nt  ele;.se:ribe;el  be;le)w 
will  be;  snbmitteel  tei  the;  ()ffie:e;  eif 
Manage;me;nt  anel  Bnelge;t  (OMB)  feir 
re;vie;w,  as  re;e]uire;el  by  the;  Papeirweirk 
Re;ehie:tie)n  Ae;t.  The;  De;partme;nt  is 
se)lie:iting  piihlie:  e:e)mme;nt.s  ein  the; 
subje;e:t  pre)i)osal. 


DATES:  (ionunnnts  Dun  Duin:  Mare:h  1 1 . 
2013. 

ADDRESSES:  lnte;re;.ste;el  pe;r.se)ns  are; 
invite;el  te)  submit  e:e)mme;nt.s  re;gareling 
this  |)re)])e)sal.  Ce)mme;nt.s  she)nlel  re;fe;r  te) 
the;  ])re)i)e)Siil  by  mime;  anel/eir  OMB 
Ceaitreil  Ninnhe;r  anel  shemlel  he;  .se;nt  tei: 
LaRiith  Hari)e;r,  De;])artme;nt  eif  Hemsing 
Urban  anel  De;ve;le)pme;nt.  4.')!  7th  .Stre;e;t 
.SW..  Reiom  7233,  Wa.shingtem.  DC 
20410. 

FOR  FURTHER  INFORMATION  CONTACT: 
.Stcmle;y  Cimemt.  Dire;e:te)r.  {)ffie;e;  of 
Ble)e:k  Crant  A.ssi.stane;e;  at  (202)  708- 
3.587. 

SUPPLEMENTARY  INFORMATION:  The; 
De;|)artme;nt  will  submit  the;  ])re)pe).se;el 
information  e:e)lle;e:tie)n  to  OMB  for 
re;vie;w.  as  re;e]uire;el  by  the;  Paj)e;rwe)rk 
Re;elue:tie)n  Ae:t  of  190.5  (44  U..S.C. 
e;hai)te;r  3.5  as  Ame;nek;el). 

Tnis  Ne)tie:e;  is  .se)lie;iling  e:e)nnne;nt.s 
frean  me;mhe;r.s  e)f  the;  j)ublie;  anel  affe;e:te;el 
age;ne:ie;s  e:one:e;rning  the;  i)re)pe)se;el 
e:e)lle;e;tie)n  e)f  infeirimitiem  tei:  (1)  Evaluate; 
whe;the;r  the;  ])re)j)e).se;el  e:e)lle;e;tie)n  e)f 
infeaniiitiem  is  ne;e:e;s.siirv  feirthe;  ])re)pe;r 
pe;rfe)rmime:e;  eif  the;  fiine:tie)n,s  eif  the; 
iige;ne:v.  ine:lneling  whe;the;r  the; 
infeaniiition  will  have;  prae:tie:iil  utility: 

(2)  e;viihiiite;  the;  iie:e:uriie;y  eif  the;  iige;ne;y'.s 
e;.stimiite;  eif  the;  biireleai  eif  the;  pre)])e).se;el 
ce)lle;e:tie)n  eif  infeaniiitieai:  (3)  e;nhime:e; 
the;  epiality.  utility,  iinel  e:liirity  of  the; 
infeaniiitiem  tei  he;  e;e)lle;e:te;el;  anel  (4) 
minimize;  the;  hurele;n  eif  the;  e:e)lle;e:tie)n  eif 
iufeirmatiein  em  theise;  whei  are;  tei 
re;s]ie)uel:  iue:hieling  threiugh  the;  u.se;  eif 
ii])pre)priiite;  auteimateiel  e:e)lle;e:tie)n 
te;e:hnieiue;s  eir  e)the;r  feirnis  eif  iiifeirmatiein 
te;e:hne)le)gy.  e;.g..  ]ie;rniitting  e;le;e;tre)nie: 
suhmi.ssiein  eif  re;.spe)n.se;s. 

This  Ne)tie;e;  alsei  lists  the;  following 
infeirniiitieai: 

Title  o I  Proposal:  Disaste;r  Re;e;ove;rv 
Grant  Re;peirting  .Systeaii — Reivisieai  tei 
Aelel  Hurrie:iuii;  .Sanely  and  eithe;r  Di.saste;r 
C  rants. 

OMB  (ionirol  Number:  2.500-010.5. 

Description  of  the  need  for  the 
Information  and  proposed  n.sf;;  The; 
Di.sa.ste;r  Re;e;e)ve;rv  Crant  Re;pe)rting 
(DRCR)  .Syste;ni  is  a  gniiits  miniage;me;nt 
,sy.ste;ni  n.se;el  by  the;  Offie:e;  eif  (kimmimity 
Planning  iinel  De;ve;le)])nie;nt  tei  moniteir 
spe;e:iiil  appreijiriatiem  grants  nnele;r  the; 
Ceanmnnity  De;ve;leipme;nt  Bleieik  Crant 
lireigram.  This  e;e)lle;e;tie)n  pe;rtiiin.s  tei 
Ceanmnnity  De;ve;leipme;nt  Ble)e;k  Crant 
Disasteir  Re;e:e)ve;ry  (CDBC-DR)  anel 
Neiighbeirheieiel  .Stabilizatiein  Preigriim 
(N.SP)  grant  iijipropriatiems. 

The;  (’.DBC  preigram  is  inithe)rize;el 
nnele;r  Tit  le;  I  eif  the;  1  leinsing  anel 
Ceanmnnity  De;ve;le)]i)iie;nt  Ae:t  eif  1974, 
as  inne;nele;el.  Feillowing  major  elisasteirs. 
Ceaigreiss  aiijiropriateis  sn]iple;nie;ntal 
CDBG  fniiels  feir  elisastor  re;e:ove;ry. 
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According  to  Section  104(e)(1)  of  the 
Housing  and  (ioininnnity  Dcncdopinent 
Act  of  15)74,  HI  ID  is  r(;s|)onsil)le  for 
reviewing  grantees’  compliance  with 
a])plical)le  recpnreinents  and  tlu;ir 
continuing  capacity  to  carry  out  tlieir 
])rograins.  Chant  hinds  are  made 
availal)le  to  states  and  units  of  general 
local  government,  Indian  tribes,  and 
insular  areas,  unless  ])rovided  otherwise 
hy  supplemental  appropriations  statute, 
based  on  their  unmet  disaster  recoverv 
needs. 

The  recent  Hurricane  Sandy 
sui)])lemental  approjiriation  (Pub.  L. 
113-2)  ])rovides  funding  for  Hurricane 
Sandy  disaster  recoverv  efforts  and 
other  eligible  events  in  2011, 2012  and 
2013.  The  ai)])ro])riation  directs  the 
Department  to  address  these  efforts  in 
areas  of  greatest  unmet  need.  The 
Department  estimates  that  this  will  add 
40  new  grants  to  the  ])ortfolio  currently 
overseen  by  the  Disaster  Recoverv  and 
Special  Issues  Division  in  the  Office  of 
Block  (irant  Assistance.  This  revision 
u])dates  the  ])reviously  apjiroved  DROR 
FRA  information  collection  to  account 
for  the  increase  in  burden  hours 
associated  with  these  new  ChJBO-DR 
grants.  Information  collection 
reiinirements  for  NSP  and  NSP-TA 
grants  will  remain  unchanged  from  the 
])r(!viously  approved  collection. 

Agency  form  niimhcrs.  if  (ifjplicohlc: 
.Sl'’-424  A])plication  for  Ihuleral 
A.ssistance. 

Mcml)(n's  of  offcctcd  public:  DROR  is 
used  to  monitor  ODBO-DR,  NSP.  and 
NSP-l'A  grants,  as  widl  as  several 
])rograms  that  do  not  fall  under  the 
Office  of  Block  Orant  Assistance. 
S(!])arate  information  c:ollection.s  have 
been  submitted  and  ajjproved  for  these 
programs.  CiDBCi-DR  and  NSP  grant 
funds  are  made  available  to  states  and 
units  of  general  local  government, 

Indian  tribes,  and  insidar  areas,  unle.ss 
provided  otherwise  hy  .sui)plemental 
apj)roj)riation.s  statute.  NSl^-TA  grant 
funds  are  awarded  on  a  comi)etitive 
basis  and  are  open  to  state  and  local 
governments,  as  well  as  non-))rofit 
groups  and  consortia  that  may  include 
for-])rofit  entities. 

Estimation  of  the  total  numbers  of 
hoars  needed  to  prepare  the 
Information  collection  including 
number  of  respondents,  frequenev  of 
response,  and  hoars  of  response: 

(ionmnmitv  Development  Block  (Irani 
Disaster  Recovery  {CDIKl-DR)  Grants: 
The  DRCiR  system  has  apj)roximately  72 
open  ODBCJ  disaster  recoverv  grants.  An 
additional  40  grants  are  antici])ated  as  a 
result  of  the  Hurricane  Sandy 
a])pro])riation.  HUD  retjuires  each 
grantee  to  report  their  performance  into 
the  system  (juarterly.  In  addition. 


grantees  submit  vouchers  for  drawdown 
of  funds  as  ne(!ded.  .Some  grantees  have 
more  than  one  o])en  grant  under 
different  appro|)riation  rules  and  are 
r(;(|inred  to  report  on  grants  .separately. 

For  average  sized  grantees  (<.Sl{)()m  in 
grant  hinds),  the  Department  estimates  5) 
hours  for  (]narterly  reporting  in  DRUR. 
Larger  grantees  with  funds  in  excess  of 
.S1()0M+  reipiire  a  snhstantially  greater 
nnmher  of  reporting  activities,  thus 
averaging  a])proximately  .57  hours  per 
(piarter.  The  estimated  annual  total 
number  of  hours  for  Disaster  Urant 
re])orting  is  1  1 .485  for  the  first  year  of 
this  collection  (which  includes  one-time 
only  snhmi.ssions)  and  10,5)77  for  the 
second  year  (recurring  reporting  only). 

Status  of  the  proposed  inforimdion 
collection: 'Vh\s  notice  jirecedes  a 
continuation  of  the  existing  burden  hour 
reejuest. 

Aulhorily:  The  Paperwork  Reduction  Act 
of  15)5).t.  44  U..S.(I.  chajiler  .3.5,  as  ainendiul. 

f)al(!(l;  Fehniarv  14,  21)13. 

Mark  )ohii.sloii. 

Deputy  Assistant  Secretary  for  Special  \Uuuls 
I^rogranis. 


copy  of  your  comments  to  B.SEE  hy  any 
of  the  means  below. 

•  Electronically:  go  to  http:// 

WWW. regnlations.gov.  In  the  entry  titled. 
Enter  Keyword  or  ID,  enter  B.SEE-2012- 
001 5  then  click  search.  P’ollow  the 
instructions  to  submit  jinhlic  comments 
and  view  all  related  materials.  W'e  will 
post  all  comments. 

•  Email:  chervI.bInndon@bsee.gov, 
fax  (703)  787-1.540,  or  mail  or  hand- 
carry  comments  to;  Department  of  the 
Interior;  BSEE;  Regulations  and 
.Standards  Bran(;h;  Attention;  Uheryl 
Bhmdon:  381  Elden  Street,  HE3313: 
Herndon.  Virginia  20170-4817.  Please 
reference  1014-0015)  in  your  comment 
ami  include  your  name  and  return 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chervl  Bhmdon,  Regulations  and 
.Standards  Branch.  (703)  787-1007,  to 
recpiest  additional  information  about 
this  ICR.  To  see  a  co))y  of  the  entire  ICR 
submitted  to  OMB,  go  to  http:// 
www.reginfo.gov  (.select  Information 
Colle(;tion  Review,  Currently  Under 
Review). 


|FK  Doc.  2()i;)-()4l7;t  Filiul  2-22-13;  K:4.'‘)  ain| 
BILLING  CODE  4210-67-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Safety  and  Environmental 
Enforcement 

[Docket  ID  BSEE-2012-0015;  OMB  Number 
1014-0019] 

Information  Collection  Activities:  Oil 
and  Gas  Production  Requirements; 
Submitted  for  Office  of  Management 
and  Budget  (OMB)  Review;  Comment 
Request 

action:  3()-dav  Notice. 

SUMMARY:  To  (;omply  with  the 
Pajierwork  Reduction  Act  of  15)5)5 
(PRA),  we  are  notifying  the  public  that 
we  have  submitted  to  OMB  an 
information  colle(;tion  reipiest  (ICR)  to 
renew  ajijiroval  of  the  iiajierwoi  k 
reciuirements  in  the  regulations  under 
.Suhpart  K,  Oil  and  Gas  Production 
Requirements.  This  notice  also  provides 
the  ]nihli(;  a  se(;ond  oiiportunity  to 
(;omment  on  the  revised  paperwork 
burden  of  these  regulatorv  I'ecjuirements. 
DATES:  Yon  nm.st  submit  comments  hv 
Mar(;h  27.  2013. 

ADDRESSES:  .Submit  (;omments  hy  either 
fax  (2  02  )  35).5-580()  or  email 
(()IRA_Sid)mission@omb. eop.gov) 
directlv  to  the  Office  of  Infoiination  and 
Regulatory  Affairs,  OMB,  Attention; 
Desk  Officer  for  the  Department  of  the 
Interior  (1014-0015)).  Plea.se  jirovide  a 


SUPPLEMENTARY  INFORMATION: 

Title:  30  CFR  250,  .Suhpart  K.  Oil  and 
Cas  Production  Refiniiements. 

Eorm(s):  B.SEE-0120  and  -0128. 

OMR  Gontrol  \hnnber:  1014-0015). 

Abstract:  The  Outer  (iontinental  .Shelf 
(OC.S)  Lands  A(;t.  as  amended  (43  II..S.C;. 
1331  et  seq.  and  43  U.S.C.  1801  et  seq.), 
authorizes  the  .Secretary  of  the  Interior 
to  prescribe  rules  and  regulations  to 
administer  leasing  of  mineral  re.sour(;es 
on  the  OC.S.  .Su{;h  rides  and  regulations 
will  apply  to  all  operations  conducted 
under  a  lea.se.  right-of-way,  or  a  right-of- 
use  and  easement.  0]ieration.s  on  the 
OC.S  must  pre.serve,  protect,  and 
develop  oil  and  natural  gas  resources  in 
a  manner  that  is  (;onsistent  with  the 
need  to  make  such  resources  available 
to  meet  the  Nation’s  energy  needs  as 
rapidly  as  possible;  to  balance  orderly 
energv  re.sonrce  development  with 
protection  of  human,  marine,  and 
coa.stal  environments;  to  ensure  the 
public  a  fair  and  eijuitahle  return  on  the 
resources  of  the  (Xi.S;  and  to  pre.serve 
and  maintain  free  enter])rise 
(;ompetition. 

.Se{;tion  5(a)  of  the  OC.S  Lands  Act 
re(|uire.s  the  .Se(;retary  to  |)rescrihe  rules 
and  regulations  “to  provide  for  the 
prevention  of  wa.ste,  and  (;onservation  of 
the  natural  resources  of  the  Outer 
Continental  .Shelf,  and  the  |)rote(;tion  of 
(;orrelative  rights  theiein’’  and  to 
include  provisions  “for  the  prompt  and 
effi(;ient  exploration  and  develo]mient 
of  a  lease  area.’’ 

.Se(;lion  1334(g)(2)  states  “*  *  *  the 
le.ssee  shall  })roduce  such  oil  or  gas,  or 
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bofli,  at  rates  *  *  *  to  assure  tlie 
inaxiiuuni  rate  o!  production  whicli  may 
1)(‘  sustained  without  loss  of  ultimate 
recovery  of  oil  or  gas,  or  both,  under 
.sound  engineering  and  economic 
prin(:i])les.  and  which  is  safe  for  the 
duration  of  the  activity  covisred  hv  the 
apj)rov(!(l  ])lan.” 

In  addition  to  tin;  general  authority  of 
()('..ShA.  section  3()l(a)  of  the  Fiuleral 
Oil  and  (las  Royalty  Management  Act 
(FOCRMA),  3()'lJ..S.(:.  1751(a).  grants 
authority  to  the  Secretary  to  prescribe 
such  rules  and  regulations  as  are 
rea.sonahly  necessary  to  carry  out 
I'OORMA’s  ])royisions.  While  the 
majority  of  FOORMA  is  directed  to 
royalty  c:ollection  and  enforcement, 
some  jnovisions  a])ply  to  offshore 
operations.  For  example,  section 
1()‘)(c)(2)  and  (d)(1),  30  II.S.O.  1710(c)(2) 
and  (d)(1),  im]K)se  suhstantial  civil 
pcmalties  for  failure  to  permit  lawful 
inspections  and  for  knowing  or  willful 
preparation  or  suhmi.ssion  of  false, 
inaccurate,  or  misleailing  reports, 
Hicords,  or  other  information.  The 
S(!cr(!tary  has  (h'higated  .some  of  the 
authority  under  ITKIRMA  to  13SFF. 

The  lndej)en(lent  Offices 
Appro])riations  Act  (31  U.S.O.  ‘)7()1).  tlu; 
Omnibus  Aiipropriations  Hill  (Hub.  h. 
104-133.  110  Stat.  1321.  April  20. 

I'lOO).  and  OMH  Oircular  A-25. 
authori/(!  Federal  agenci(!S  to  recovcn' 
the  full  cost  of  seryic;e.s  that  confer 
special  iMUKifits.  Under  the  Dtipartment 
of  the  interior's  imphmienting  policy, 
the  Hureau  of  Safety  and  Fiivironmental 
Fnforceimmt  (HSFl'])  is  recpiinul  to 
charge  the  full  cost  for  services  that 
provide  sj)ecial  benefits  or  ])riyi leges  to 
an  identifiahh;  non-Federal  recipient 
above  and  beyond  those  that  accrue  to 
the  i)uhlic  at  large.  Several  inKpiests  for 


approval  nujuired  in  Suhpart  K  are 
subject  to  cost  nicovm  v  and  HSFF 
regulations  specify  .service  fees  for  tluise 
nniuests. 

In  addition.  BSFfi  also  issues  various 
Notices  to  Les.sees  (NTLs)  and  ()])erators 
to  clarify  and  provide  additional 
guidance  on  .some  as])(!cts  of  the 
nigulations.  as  well  as  forms  to  cajjtun! 
the  (lata  and  information.  TIk;  current 
Suhpart  K  regulations  s])ecifv  the  use  of 
forms  HSFF-()12()  (Well  Foteutial  Ttist 
Report)  and  HSld!;-()128  (Semiannual 
Well  T(!St  R(iport).  We  have  included  a 
certification  statement,  on  both  forms,  to 
state  that  falsi;  submissions  are  subject 
to  criminal  p(;nalties.  Also,  we  clariii(;d 
some  sections  of  Form  HSFF-()12(). 
Th(;se  clarifications  ])o.se  minor  edits 
and  they  are  as  follows:  In  Block  No.  88, 
TYRE  ()F  Rl-QUEST,  we  added  the  word 
•R(;(;.stahlish’;  in  Block  No.  108.  we 
r(;vised  what  r(;ad  ‘API  @  00°  F’  to  now 
r(;ad  as  ‘AFl  @  14.73  FSl  00°  F’;  and 
in  Block  No.  100,  we  r(;vised  what  read 
‘SB  (IR  CAS’  to  now  read  as  ‘SB  CR  (JAS 
@  14.73  BSI  00°F'. 

R(;gulations  im|)lementing  these 
n;sponsihilities  arc;  under  30  (iFR  |)art 
250,  suhpart  K.  R(;.s])onses  are 
mandatory  or  an;  r(;(iuir(;d  to  obtain  or 
r(;tiun  a  benefit.  No  (pi(;stions  of  a 
.s(;nsitiv(;  natun;  are  ask(;d.  The  BSEE 
])rotects  information  consid(;r(;d 
pro])ri(;tarv  und(;r  the  Fre(;dom  of 
Information  Act  (5  ll.S.fi.  552)  and  its 
imj)lementing  r(;gulations  (43  (iFR  part 
2),  and  under  r(;gulations  at  30  (iFR 
250.1 ‘17,  D(i1(i  and  infoviualion  to  ho 
imido  (t\  (dUihlo  to  tho  public  or  for 
limited  iuspoction.  30  (iFR  Bart  252. 
(XJS  Oil  and  (los  Informution  Program. 

The  information  coll(;cted  under 
Suhpart  K  is  us(;d  in  our  efforts  to 
conserve  natural  r(;sources,  pr(;vent 


wa.ste.  and  prot(;ct  correlative  rights, 
including  the  F(;deral  Covernm(;nt’s 
royalty  int(;rest.  Specifically.  BSEE  usi;s 
the  information  to: 

•  Evaluate  recpiests  to  burn  li(|uid 
hydrocarbons  and  vent  and  flare  gas  to 
(;nsure  that  th(;se  r(;(iu(;sts  are 
a])])ro])riate: 

•  D(;termin(;  if  a  maximum 
production  or  efficient  rati;  is  required: 
and, 

•  Review  applications  for  downhole 
commingling  to  ensure  that  action  does 
not  result  in  harm  to  ultimate  recovery. 

We  collect  the  information  required 
under  this  Suh])art  for  re.servoir, 
reserves,  and  conservation  analyses, 
including  the  determination  of 
maximum  production  rates  (MBRs) 
when  necessary  for  certain  oil  and  gas 
(:onq)letions  and  to  evaluate  the  results 
of  well  tests  to  determine  if  reservoirs 
are  being  depleted  in  a  manner  that  will 
lead  to  the  greatest  ultimate  recovery  of 
hydrocarhons. 

Frocjuoncv:  On  occasion,  daily, 
monthly,  semi-annual,  annual,  and  as 
required  by  regulations. 

Description  of  Bespondents:  Potent ial 
respondents  com])rise  OCS  Federal  oil, 
gas,  or  suli)hur  les.sees  and/or  ()i)erators. 

Estimated  Reporting  and 
Recordkeeping  Hour  Burden:  The 
estimated  annual  hour  burden  for  this 
information  collection  is  a  total  of 
20.312  hours.  The  following  chart 
details  the  individual  (:()mj)onent.s  and 
estimated  hour  burdens.  In  calculating 
the  hurdens,  we  assumed  that 
res]K)n(lents  perform  certain 
requirements  in  the  normal  course  of 
their  activities.  We  consider  the.se  to  be 
usual  and  customary  and  took  that  into 
account  in  estimating  the  burden. 


Non-hour  cost  burdens 

30  CFR  250  Subpart  K  and 
related  NTLs 

Reporting  and  recordkeeping  requirement 

Hour 

burden 

Average  number  of 
annual  responses 

Annual  burden 
hours 
(rounded) 

WELL  TESTS/SURVEYS  and  CLASSIFYING  RESERVOIRS 


0126  (Well  Potential  Test  Report)  and  supporting  in¬ 
formation  within  15  days  after  end  of  test  period. 

onduct  well  production  test;  submit  Form  BSEE- 
0128  (Semiannual  Well  Test  Report)  and  supporting 
information  within  45  days  after  end  of  calendar 
half-year. 

lequest  extension  of  time  to  submit  results  of  semi¬ 
annual  well  test. 

lequest  approval  to  conduct  well  testing  using  alter¬ 
native  procedures. 


3  . 

1,210  forms  . 

3,630 

0.1  to  3*  ... 

11,136  GOM  forms . 

60  POCS  forms 

2,836 

0.5  . 

13  requests . 

7 

0.75  . 

5  requests . 

4 

0.5  . 

12  notices  . 

6 

12,616  responses  . 

6,483 
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Non-hour  cost  burdens 

30  CFR  250  Subpart  K  and 
related  NTLs 

Reporting  and  recordkeeping  requirement 

Hour 

burden 

Average  number  of 
annual  responses 

Annual  burden 
hours 
(rounded) 

APPROVALS  PRIOR  TO  PRODUCTION 


1156;  1167 . 

Request  approval  to  produce  within  500  feet  of  a  unit 
or  lease  line;  submit  supporting  information/docu¬ 
mentation;  notify  adjacent  operators  and  provide 
BSEE  proof  of  notice  date. 

5 . 

15  requests . 

75 

$3,608  X  15  requests  =  $54,120 

1156(b);  1158(b)  . 

1157;  1167 . 

Notify  adjacent  operators  submit  letters  of  acceptance 
or  objection  to  BSEE  within  30  days  after  notice;  in¬ 
clude  proof  of  notice  date. 

Request  approval  to  produce  gas-cap  gas  in  an  oil 
reservoir  with  an  associated  gas  cap,  or  to  continue 
producing  an  oil  well  showing  characteristics  of  a 
gas  well  with  an  associated  gas  cap;  submit  pro¬ 
ducing  an  oil  well  showing  characteristics  of  a  gas 
well  with  an  associated  gas  cap;  submit  supporting 
information. 

.5  . 

12  . 

15  letters . 

48  requests . 

8 

576 

$4,592  X  48  requests  =  $220,416 

1158;  1167  . 

Request  approval  to  downhole  commingle  hydro¬ 
carbons;  submit  supporting  information;  notify  oper¬ 
ators  and  provide  proof  of  notice  date. 

6  . 

30  applications  . 

180 

$5,357  X  30  applications  =  $160,710 

Subtotal  . 

108  responses  . 

839 

1 

$435,246  non-hour  costs 

FLARING,  VENTING,  and  BURNING  HYDROCARBONS 

1160;  1161;  1163(e)  . 

1160(b);  1164(b)(1),  (2)  . 

1162;  1163(e)  . 

1163  . 

Request  approval  to  flare  or  vent  natural  gas  or  ex¬ 
ceed  specified  time  limits/volumes;  submit  evalua¬ 
tion/documentation;  report  flare/vent  information  due 
to  blow  down  of  transportation  pipelines  within  72 
hours  after  incident. 

0.75  . 

1 ,146  requests/reports  . 

860 

1 

H.'S  Contingency,  Exploration,  or  Development  and  Production  Plans  and.  Development  Oper¬ 
ations  Coordination  Documents-burdens  covered  under  1014-0018  and  BOEM’s  1010-0151. 
Monitor  air  quality  and  report — burdens  covered  under  1010-0057. 

0 

Request  approval  to  burn  produced  liquid  hydro¬ 
carbons;  demonstrate  no  risk  and/or  submit  docu¬ 
mentation  re  transport.  If  approval  needed,  submit 
documentation  with  relevant  information  re  hydro¬ 
carbons  burned  under  the  approval. 

Initial  purchase  or  replacement  of  gas  meters  to 
measure  the  amount  of  gas  flared  or  vented.  This  is 
a  non-hour  cost  burden. 

0.5  . 

6  requests/reports  . 

3 

54  meters  @  $77,000  each — $4,158,000 

1163(a)(1)  . 

1163(b);  . 

1163(a),  (c),  (d)  . 

1164(c) . 

Notify  BSEE  when  facility  begins  to  process  more  than 
an  average  of  2,000  bopd  per  month. 

1  . 

32  notices  . 

32 

Report  to  ONRR  hydrocarbons  produced,  including  measured  gas  flared/vented  and  liquid  hydro¬ 
carbon  burned — burden  covered  under  1012-0004. 

0 

Maintain  records  for  6  years  detailing  on  a  daily  and 
monthly  cumulative  basis  gas  flaring/venting,  liquid 
hydrocarbon  burning;  and  flare/vent  meter  record¬ 
ings;  make  available  for  inspection  or  provide  copies 
upon  request. 

Submit  monthly  reports  of  flared  or  vented  gas  con¬ 
taining  H;S. 

13  . 

.5  . 

3  . 

892  platforms  (gas  flare/ 
vent). 

60  liquid  hydrocarbon  . 

3  operators  x  1 2  mos.  = 

36. 

1 1 ,596 

30 

108 

Subtotal  . 

2,172  responses  . 

12,629 
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30  CFR  250  Subpart  K  and 
related  NTLs 

Reporting  and  recordkeeping  requirement 

Non-hour  cost  burdens 

1 

Hour 

burden 

Average  number  of 
annual  responses 

Annual  burden 
hours 
(rounded) 

$4,158,000  non-hour  costs 

OTHER  REQUIREMENTS 


1165  . 

Submit  proposed  plan  and  supporting  information  for 
enhanced  recovery  operations. 

12  . 

16  plans  . 

192 

1165(c) . 

Submit  periodic  reports  of  volumes  of  oil,  gas,  or  other  substances  injected,  produced,  or  pro¬ 
duced  for  a  second  time — burden  covered  under  ONRR's  1012-0004, 

0 

1166  . 

1150-1167  . 

Alaska  Region  only:  submit  annual  reservoir  manage¬ 
ment  report  and  supporting  information. 

General  departure  or  alternative  compliance  requests 
not  specifically  covered  elsewhere  in  Subpart  K. 

1  . 

too . 

20 . 

1.5  . 

1  (req’d  by  State,  we  get 
copy). 

1  new  develop-  menf  not 
State  lands.. 

3  annual  revisions  . 

5  submissions . 

1 

100 

60 

8 

Subtotal  . 

26  responses  . 

361 

Total  Burden . 

14,922  responses  . 

20,312 

$4,593,246  non-hour  cost  burdens 

liepoi'tin<^  and 

Rai:ordkaapin<^  \U)n-Uoiir  (Jost  Ihirdan: 
\V(!  have  identified  four  non-hour  cost 
l)ur(l(;ns  as.sociated  with  the  colhulion 
ot  information  fora  total  of  S4.. 503. 240. 
'I'liriH!  an;  stu  vice  tees  rcuiuinHl  to 
recover  the  Federal  (iovcM  iiment’s 
processing  co.sts  of  certain  suhmissions. 
'file  fourth  cost  is  an  !('  ecjuipmeut 
exj)enditur(!.  Th(;v  an;  as  follows: 
§250.1150  reciuires  a  service  fee  when 
suhinitting  a  re(|uest  for  approval  to 
produce  within  500  feet  of  a  unit  or 
lease  liiu; — ,S3.00H. 

§250.1157  requires  a  service  fee  when 
submitting  a  nicpiest  for  apjuoval 
hi'fore  producing  gas-cap  gas  from 
each  completion  in  an  oil  reservoir 
known  to  have  an  associated  gas  c;aj). 
or  to  continue  producing  if  an  oil 
rii.servoir  is  not  initially  known  to 
have  an  as.sociated  gas  cap.  hut  begins 
to  show  characteristics  of  a  gas  well — 
S4.502. 

§  250.1158  retjuires  a  service  fee  for 
submitting  a  recpiest  for  a])])roval  to 
downhole  commingle  hvdrocarhcni.s — 
S5.357. 

§250.1103  recjuires  respondents  to 
purchase  and  install  gas  meters  to 
UKiasure  the  amount  of  gas  flared  or 
vented  gas  for  tho.se  that  produce 
more  than  2.000  l)o])d  and  do  m)t 
alnuidy  have  a  nuiter  or  need  to 
replace  a  meter — .S77.000. 

\V(!  have  not  identified  any  other  non¬ 
hour  co.st  burdens  a.ssociated  with  this 
collection  of  information. 

Public  Disclosure  Stateiucnt:  Tin;  I’RA 
(44  IJ.S.C.  3501.  ct  scq.J  ])rovide.s  that 


an  agency  may  not  conduct  or  sponsor 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
niunher.  Until  OMB  ap|)rov(!s  a 
colhiction  of  information,  von  are  not 
obligated  to  r(;spond. 

(iouuucuts:  S(!ction  350()(c)(2)(A)  of 
the  BRA  (44  IJ.S.C.  3501.  cl  scq..) 
r(!(]uires  each  agenev  “*  *  *  to  |)rovide 
notice  *  *  *  and  t)therwise  consult 
with  members  t)f  the  jnihlic  and  affected 
agencies  conc:erning  each  ])ro])osed 
collection  of  information  *  *  *” 
Agencies  must  spiicifically  solicit 
comments  to:  (a)  Fvaluate  whether  the 
i;ollection  is  uece.ssary  or  useful;  (h) 
(!valuate  the  accuracy  of  the  burden  of 
the  propo.sed  collection  of  information: 
(c)  enhance  the  (pialitv,  u.sefulness.  and 
clarity  of  the  information  to  be 
collect(!d:  and  (d)  minimize  the  burden 
on  the  respondents,  including  the  use  of 
technology. 

To  com])ly  with  the  juihlic 
consultation  jnoce.ss,  on  September  28, 
2012,  we  published  a  Federal  Register 
notice  (77  f’R  50205)]  announcing  that 
we  would  submit  this  ICR  to  OMB  for 
ap|)roval.  The  notice  ])rc)vided  the 
nupured  OO-day  commeid  period.  In 
addition,  §  250.15)5)  ])rovides  the  OMB 
(A)ntrol  Numb(;r  for  the  information 
collection  reepdrements  imposed  by  the 
30  Cl’R  part  250,  subpart  K  regulations 
and  forms.  Tin;  nigidation  also  informs 
the  public:  that  they  may  commemt  at 
any  time  on  the  colUictions  of 
information  and  provides  the  addnxss  to 
which  thciy  shoidd  .send  comments.  We 
received  one  comment  in  resjion.se  to 


the  Fed(;ral  Register.  We  offer  the 
following  in  resjeonse:  the  commentca' 
stat(!s  that  wc;  are  not  following  the 
OMB  giudance  for  rculncing  reqeorting 
and  pajeerwork  burdens.  In  our  o])inion, 
we  believe;  that  the  connn(;nt(;r's 
pro])o.sal  woidd  not  be;  “reducing 
r(;])orting  and  pap(;rwork  burden”.  'I’hat 
is.  it  ap])(;ars  the  commenter  is 
suggesting  that  o])erators  sidnnit  flare;/ 
vent  rc;cor(ls  to  BSEE  via  "Web  page, 
tablet  device,  or  smarti)hone”.  If  that  is 
the  case,  wc;  woidd  be  incr(;asing  the; 
re;])e)rting  burele;n  as  inelustry  is  NOT 
necw  re;epdre;el  tec  sidnnit  .sue;ii 
information  to  BSEE.  i.c.,  ojinrators  indy 
have  to  maintain  the  ree:e)rils  on  the; 
facility  anel  make  the;m  available;  iluring 
offshore  inspe;ctions.  Of  e:ourse,  new 
ingulations  woulil  be;  ni;eeleel  to  reapdre; 
such  submittals  to  BSEE  anel  we  woulel 
not  |nirsue  sue:h  a  reepiire;me;nt  as 
ojierators  rejant  this  information 
monthly  to  ONRR  on  the  OCOR  rejnnts 
(whie;h  are  submitted  e;le;e;tremie:ally).  As 
far  as  re;elue:ing  “jniperwork  burelens”, 
we  ilon’t  bi;lii;ve  that  is  a|)plie:able 
uneler  the;  e;onunente;r’s  projiosal  either 
as  inelustry  e:an  store;  their  re;e;orels 
offshore;  in  an  elee:tronii;  systi;m  as  long 
as  thi;y  iire  available;  for  offshore; 
inspe;e:tion. 

Ri;l;iting  to  the;  Items  on  BSElii-Ol  28, 
the  e:ennme;nti;r  is  i;orrea;t.  The  iteans 
eiontaining  the  “0”.  are;  sinqily  a  “chee.k 
box"  on  the;  physical  form. 

Public  Avaiiabililv  of  Couuucnts: 
Before  ine;lueling  your  ailelre;ss,  })hone 
numhe;r,  i;mail  aeldress,  or  other 
jansonal  ielentifying  information  in  your 
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comment,  you  should  l)e  aware  that 
your  entire  comment — including  your 
l)erso!ial  identifying  information — may 
he  made  i)nt)licly  available  at  anv  time. 
While  you  can  ask  ns  in  your  comment 
to  withhold  your  i)ersonal  identifying 
information  from  ])uhlic  reviinv,  we 
cannot  guarantee  that  we  will  he  able  to 
do  so. 

I)ali!(l:  Jiimiarv  29.  201 2. 

KoIh;iI  W.  Midilleton, 

Dt^piily  (Jhicf.  Olfici!  ofOllshom  linyiiltilory 
Programs. 

IKK  Doc.  2()1:{-()42!I7  Kiliid  2-22-12:  K:4."i  am| 
BILLING  CODE  4310-VH-P 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

[FWS-R2-ES-201 2-N301 ; 

FXES1 1 1 30200000-1 34-FF02ENEH00] 

Endangered  and  Threatened  Species 
Permit  Applications 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  receipt  of  a])])lications: 
recpiest  for  public  comment. 

SUMMARY:  We.  the  IJ.S.  Fish  and 
Wildlife  .Service,  invite  the  public  to 
comment  on  the  following  applications 
to  conduct  certain  activities  with 
endangered  or  threatened  species.  The 
Fndangered  .Species  Act  of  1973.  as 
amended  (Act),  ])rohihits  activities  with 
eiulangered  and  threatened  species 
unless  a  Federal  jKirmit  allows  such 
activities.  The  Act  and  the  National 
Fnvironmental  Policy  Act  also  require 
that  we  invite  public  comment  before 
issuing  the.se  permits. 

DATES:  To  ensure  consideration,  written 
comments  must  be  received  on  or  before 
March  27.  2013. 

ADDRESSES:  Marty  Tnegel,  Section  10 
Coordinator,  by  U..S.  mail  at  Division  of 
Fndangered  .Species,  U..S.  Fish  and 
Wildlife  .Service,  P.O.  Box  1300,  Room 
0034,  All)n(|ner(jue,  NM  at  (.OO.^))  248- 
0020.  Please  refer  to  the  respective 
permit  number  for  each  ajiplication 
when  submitting  comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  (acoh.sen,  Cihief,  Fndangered 
.Species  Division,  P.O.  Box  1300, 
All)U(pier(iue,  NM  87103:  (.OO.I)  248- 
00.51. 

SUPPLEMENTARY  INFORMATION: 

Public  Availability  of  (Comments 

'I’he  Act  (10  II..S.C.  1.531  el  secj.) 
prohibits  activities  with  endangered  and 
threatened  species  unless  a  Federal 
]K;rmit  allows  such  activities.  Along 
with  our  implementing  regulations  in 


tlu!  Code  of  Imderal  Regulations  (CFR)  at 
.50  CI'’R  17,  the  Ai:t  provides  for  pcninits, 
and  nujuires  that  we  invite  ])ut)lic 
comiiK.'nt  before  i.ssuing  the.st;  i)ermit.s. 

A  permit  granted  by  us  under  section 
10(a)(1)(A)  of  th(!  Act  authorizes 
a|)])licants  to  conduct  activities  with 
IJ..S.  endangered  or  Ihnjalemul  species 
for  scientific  purpo.ses,  enhancement  of 
survival  or  i)ro])agation,  or  interstate; 
commerce.  Our  regulations  regarding 
imi)lemenlation  of  .section  10(a)(1)(A) 
|)erndts  are  found  at  50  CFR  17.22  for 
endangered  wildlife  species,  50  CFR 
17.32  for  threatened  wildlife  species,  50 
(T’R  17.02  for  endangered  plant  species, 
and  50  CFR  17.72  for  threatened  plant 
species. 

Applications  Available  for  Review  and 
(Comment 

We  invite  local,  .State,  Tribal,  and 
Federal  agencies,  and  the  i)uhlic  to 
comment  on  the  following  applications. 
Pl(;a.se  refer  to  the  appropriate  ])ermit 
number  (e.g.,  P(;rmil  No.  TF-1 23450) 
when  recpiesting  a])plic:ation  documents 
and  when  submitting  comments. 

Documents  and  other  information  the 
applicants  have  submitted  with  these 
a])i)lications  an;  available  for  revi(;w. 
.snhj(;ct  Ic)  tlu;  n;(]nir(;nu;nt.s  of  tlu; 

Privacy  Act  (5  II..S.C.  .5.52a)  and 
l‘’r(;edom  of  Information  Ac:l  (5  Ih.S.C. 
552). 

Permit  l’E-()221‘)t) 

Applicant:  Arizona-.Sonora  D(;sert 
Museum,  'fucson,  Arizona. 

A])i)licant  recpiests  an  amendment  to 
a  cnrr(;nl  permit  for  research  and 
recovery  purposes  to  conduct 
pollination  on  30  individual  adult 
Arizona  hedgehog  cactus  [Echinoccrcus 
(irizonicus)  on  Apache  (iounty  and 
Cochi.se  County,  Arizona. 

Permit  TE-10348() 

Applicant:  Carianne  Cam])b(;ll,  Tucson, 
Arizona. 

Apj)licant  recpiests  a  renewal  to  a 
curr(;nt  jiermit  for  re.search  and  recoverv 
])urposes  to  conduct  ])resence/al),sence 
.siirv(;y.s  of  .Sonora  tiger  salamander 
[Ainbvstoina  tigrininn  stebhinsi),  loach 
minnow  (Tiaroga  cobitis),  and 
spikedace  (Mega  fnlgida)  within 
Arizona. 

Permit  TE-02222A 

Applicant:  Elena  Pinto-'rorres.  Austin. 
Texas. 

Apjdicant  reepiests  a  n(;w  permit  for 
re.search  and  recov(;ry  jiurposes  to 
conduct  jiresence/absence  surveys  of 
gold(;n-clu;eked  warhh;rs  (Dcndroica 
chiYsoparia)  and  hlack-cap})ed  vireos 
(Virco  atricapdia)  within  Texas. 


Permit  TE-02304A 

Applicant:  Patricia  Ramirez.  Austin, 
'fexas. 

Ai)])licant  r(;(jiu;st.s  a  new  permit  for 
research  and  recovery  ])urpo.ses  to 
conduct  ])r(;.senc(;/al)S(;nce  survevs  of 
golden-cheek(;d  warblers  (Dcndroica 
cbrvsoparia)  and  hlack-cap])ed  vireos 
(\77y;o  (dricapilla)  within  r(;xas. 

Permit  rE-43777A 

Applicant:  .Sea  Fife  IkS.  FFC,  (ha|)evine. 
Texas. 

Applicant  re(iiu;sts  an  amendment  to 
a  current  permit  for  hu.shandrv  and 
holding  of  hawk.shill  sea  turtles 
(Erctinochclvs  imbricata)  within  .Sea 
Fife  A(|uarium,  Crai)evine,  Texas. 

Permit  TE-923()I>A 

Applicant:  Kimley-Horn  and  Associates, 
hu:..  Dallas,  'r(;xas. 

Api)licant  reejuests  a  new  j)ermit  for 
research  and  recoverv  purposes  to 
conduct  |)r(;.senc(;/ahsence  surveys  of 
interior  l(;ast  tern  (Sterna  antdlarinn) 
within  3’exas. 

Permit  Tf:-924()7A 

Applicant:  Raven  Fnvironmental 
.Services.  Inc.,  llimtsville,  T(;xa.s. 
Aj)plicant  r(;(|iu;st.s  a  iu;w  permit  for 
r(;.s(;arch  and  recoverv  pnr])o.se.s  to 
conduct  pre.sence/ahsencc;  surveys  of 
red-cockaded  woodjiecker  (Picoides 
bore(dis)  within  Alabama,  Arkansas, 
Idorida.  C(;orgia.  Fouisiana,  Mis.si.s.si])|)i. 
Missouri,  North  (Carolina.  .South 
Carolina,  and  Virginia. 

Permit  TE-8H519A 

Applicant:  Texas  Tech  University. 
Fuhhock.Texas. 

Apjilieant  requests  a  renewal  to  a 
current  p(;rmit  for  researe.h  and  r(;covery 
])nrpo.se.s  to  conduct  pre.sence/ah.sence 
surveys  and  collect  voucher  specimens 
of  the  following  species  within  Texas 
and  New  Mexico: 

•  Roswell  .s])ringsnail  (Pyrgnlopsis 
roswellensis) 

•  Koster's  springsnail  (Jntnrnia  kosteri) 

•  Pecos  assiminea  snail  (Assiininea 
pecos) 

•  Noel’s  amphipod  ((kninnarns 
des})aratns] 

Permit  TE-93447A 

Applicant:  ,San  Antonio  Zoo,  .San 
Antonio.  T(;xa.s. 

Ai)plicant  r(;(iuests  a  new  permit  for 
re.search  and  recovery  pnr])ose.s  to 
collect  up  to  .5(K)  individual  Devils  River 
minnow  (Dionda  diabolic)  from  Pinto 
Creek.  Texas  and  reloc;ale  to  the  .San 
Antonio  Zoo  for  hu.shandrv  and  captive 
propagation. 
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Permit  TE-2()78!)8 

Applicuni:  Robert  Edwards,  lulinhurg, 
Texas. 

Applicant  iiupiests  a  new  |)erinit  for 
nvsearch  and  recovery  purpo.ses  to 
conduct  presence/al)sence  snrvtws  of 
aiul  capture  and  release  using  non 
invasive  technicpies  such  as  seining  and 
minnow  traj)s  of  the  following  s|)ecies 
within  Texas: 

•  Ifig  bend  gamhnsia  [(ianihiisid  go/ge/) 

•  (dear  (ireek  gamhnsia  ((jdinbiisid 
hdiochir) 

•  (lomanche  .Springs  pnpfish 
((A’prinodon  e/ego;i.s) 

•  Devils  River  minnow  (Diondd  didlmli) 

•  Fountain  dartin'  (IUlhdostonni 
fonticold] 

•  Leon  Springs  pui)fish  (Cy])nno(ion 
hdvinus) 

•  Pecos  gamhnsia  ((jdmbusid  nobilis) 

•  Rio  (irande  silvery  minnow 
(Hvbogndthus  diudiiis) 

•  San  Marco  gamhnsia  {(knnl)usid 
geo/ge/) 

Permit  Tl-:-(i471()A 

Applicdnt:  jacoh  jackson,  Austin.  Texas. 

Applicant  riHpiests  a  new  ])erinit  for 
resinirch  and  recovery  puri)oses  to 
conduct  prii.sencii/ahsence  surveys  and 
salvage  of  Houston  toad  (Ihifo 
hodstonddsis)  within  'I’exas. 

Permit  TE-10!t02H 

ApplicdiU:  Honragi!.  .San  Antonio. 

Texas. 

Applicant  reipiests  a  new  i)ermit  for 
research  and  recovery  iJiirposes  to 
conduct  presence/absence  surveys  and 
salvage  of  hlack-ca])ped  vireo  (Virdo 
dtriddpilld)  and  golden-cheeked  warbler 
(Ddiidroicd  chrvsopdrid)  within  Texas. 

Piirmit  TE-().'>2(i84 

ApplicdiU:  New  Mexico  Ein  ironment 
D(!|)artinent.  .Surface  Water  Quality 
Bureau,  .Santa  Fe.  New  Mexico. 
Ai)plicant  r(!(|nests  a  renewal  to  a 
current  permit  for  research  and  recovery 
pur])oses  to  conduct  ])re.sence/al)sence 
surveys  of  Rio  (hande  silvery  minnow 
(Hvhognathns  ainarns).  loach  minnow 
[Tidi'ogd  dobiiis),  and  spikedace  (.l/ego 
/n/g/f/o)  within  New  Mexico. 

Permit  TE-947(i(iA 

Applicant:  (.'.mmon  Cireenwood, 
Oklahoma  .State  University, 

.Stillwater,  Oklahoma. 

Applicant  reipiests  a  new  jiermit  for 
re.search  and  recovery  ])ur])oses  to 
conduct  jire.sence/ah.sence  surveys,  traji 
and  relocate  activities  and  other 
re.search  activities  for  the  American 
burying  beetle  (Nicro])horus 
americanns)  within  (iklahoma. 


Permit  TE-()01()2:{ 

Applicant:  American  .Sonthwe.st 
Ichthyological  Researchers,  bLO.. 
Alhnqneripie,  New  Mexico. 

A])|)licant  requests  an  amendment  to 
a  current  permit  for  re.search  and 
rec.overv  purposes  to  conduct 
po])nlation  .studies  of  razorhack  sucker 
(Xyranchdn  tcxanus)  and  lumqihack 
chill)  (Ciild  cvphd)  in  the  lower  Oolorado 
River,  (hand  Oanyon  National  Park. 
Arizona. 

National  Environmental  Policy  Act 
(NEPA) 

In  compliance  with  NFPA  (42  IJ..S.0. 
4821  dt  .SCI/.),  we  have  made  an  initial 
determination  that  the  pro])osed 
activities  in  these  iiermits  are 
categorically  exclnded  from  the 
requirement  to  prepare  an 
environmental  assessment  or 
environmental  iinjiact  statement  (.SKi 
DM  ()  A])j)endix  1.  1.4C(1)). 

Public  Availability  of  (hnnments 

All  comments  and  materials  we 
receive  in  response  to  this  request  will 
be  available  for  public  inspection,  hv 
a])])ointment,  during  normal  business 
hours  at  the  address  listed  in  the 
ADDRESSES  section  of  this  notice. 

Before  including  your  address.  ])hone 
number,  email  address,  or  other 
personal  identifying  information  in  vonr 
comment,  yon  should  he  aware  that 
your  entire  comment — including  your 
personal  identifying  information — may 
1)1!  made  publicly  available  at  any  time. 
While  you  can  ask  us  in  your  comment 
to  withhold  yonr  personal  identifying 
information  from  public  review,  we 
cannot  guarantee  that  we  will  he  able  to 
do  so. 

Authority 

We  i)rovide  this  notice  under  section 
10  of  the  Act  (10  l)..S.U,.  l.')81  dt  sdq.) 

Date:  t'’el)niarv  18,  2018. 

)iiy  E.  Nicholiipoiilos, 

Aclinii  I{d<iion(il  Diivctoi.  SoiitInvdsI  ltd<>i()n. 

|I  K  Doc.  2()i:t-0422.''i  Filed  2-22-Ci:  :iin| 

BILLING  CODE  4310-55-P 

DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

[FWS-HQ-IA-201 3-N042; 
FXIA16710900000P5-123-FF09A30000] 

Endangered  Species;  Marine 
Mammals;  Receipt  of  Applications  for 
Permit 

AGENCY:  Fish  and  Wildlife  .Service, 
Interior. 


ACTION:  Notice  of  leceipt  of  applications 
for  permit. 

summary:  We.  the  U.S.  Fish  and 
Wildlife  .Service,  invite  the  public  to 
comment  on  the  following  a])|)lications 
to  conduct  certain  activities  with 
endangered  spec.ies.  marine  mammals, 
or  both.  With  some  exce])tion,s.  the 
iMidangered  .Species  Act  (IvSA)  and 
Marine  Mammal  Protection  Ai:t 
(MMPA)  prohibits  activities  with  listed 
species  nnle.ss  Federal  anthorization  is 
acquired  that  allows  snc.h  activities. 
DATES:  We  must  receive  comments  or 
requests  for  documents  on  or  before 
March  27.  2018.  We  must  receive 
requests  for  marine  mammal  permit 
j)ul)lic  hearings,  in  writing,  at  the 
address  shown  in  the  ADDRESSES  .section 
by  March  27,  2018. 

ADDRESSES:  Brenda  Tai)ia.  Division  of 
Management  Anthoritv,  II.,S.  Fi.sh  and 
Wildlife  .Service.  440l' North  Fairfax 
Drive.  Room  212,  Arlington,  VA  22208: 
fax  (708)  8.')8-2280:  or  email 
DMAFimfws.'^ov. 

FOR  FURTHER  tNFORMATION  CONTACT: 
Brenda  Tai)ia.  (708)  8.'')8-2104 
(tele])hone):  (708)  8.')8-2280  (fax); 
DMAI''l{@f\\'s.yov  (email). 

SUPPLEMENTARY  INFORMATION: 

I.  Public  (Comment  Procedures 

How  (la  I  I'dqndst  coi)ids  of 
applications  or  comment  on  snbmittdd 
applications? 

.Send  yonr  request  for  co])ie.s  of 
a])j)lication,s  or  comments  and  materials 
concerning  any  of  the  a])])lications  to 
the  contact  listed  under  ADDRESSES. 
Please  include  the  Federal  Register 
notice  jiuhlication  date,  the  PRT- 
nnmher,  and  the  name  of  the  aj)i)licant 
in  your  request  or  suhmi.ssion.  We  will 
not  consider  requests  or  comments  sent 
to  an  email  or  address  not  listed  under 
ADDRESSES.  If  you  provide  an  email 
address  in  your  request  for  copies  of 
applications,  we  will  attempt  to  respond 
to  your  request  electronically. 

Please  make  yonr  requests  or 
comments  as  s))ecific  as  ])os.sil)le.  Plea.se 
confine  your  comments  to  issues  for 
which  we  seek  comments  in  this  notice, 
and  explain  the  basis  for  yonr 
c.omments.  Include  sufficient 
information  with  yonr  comments  to 
allow  ns  to  authenticate  any  scientific  or 
commercial  data  you  include. 

The  comments  and  recommendations 
that  will  he  most  n.seful  and  likelv  to 
influence  agenc.y  dec.isions  are:  (1) 

Those  su])j)orted  by  quantitative 
information  or  .studies;  and  (2)  Tho.se 
that  include  citations  to,  and  analy.ses 
of,  the  applicable  laws  and  regnlations. 
We  will  not  consider  or  include  in  onr 
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adininistrativo  record  coininonts  wo 
niceivo  after  the  {:h)sc:  of  the  comment 
])eriod  (see  DATES)  or  comments 
delivered  to  an  addre.ss  otlier  than  those 
listed  ahov(!  (sei;  ADDRESSES). 

IL  May  I  ravienv  coiiunants  siihniiitad  by 
otluus? 

(iomnunits.  including  naimw  and 
stnuit  addnisses  of  respondents,  will  he 
availahle  for  pnhlic  review  at  the  street 
address  listed  under  ADDRESSES.  The 
pnhlic  may  review  documents  and  other 
iiddrmation  a])plicants  liave  sent  in 
sn])])ort  of  the  application  unless  oiir 
allowing  viewing  wonld  violate  the 
Privacy  Ac:t  or  Freedom  of  lidbrmation 
Act.  Before  including  your  address, 
phone  nmnher.  email  addre.ss,  or  other 
personal  identifying  information  in  your 
comment,  yon  shoidd  he  aware  that 
your  entin;  comment — including  your 
per.sonal  identifying  information — mav 
1)(!  made  puhlicly  availahle  at  any  time. 
While  yon  can  ask  ns  in  your  comment 
to  withhold  your  personal  identifving 
information  from  ])uhlic  review,  we 
cannot  guarantee  that  we  will  lx;  able  to 
do  so. 

II.  Background 

To  help  us  carrv  out  our  consm  vation 
res])onsihilities  for  affected  s])ecies,  and 
in  consideration  of  section  l()(a)(  l)(A)  of 
the  Endangered  Speci(!s  Act  of  H)73.  as 
amended  (  IB  D.S.Ck  1.531  at  .ser/.).  and 
the  Marine  Mammal  Protection  Act  of 
1t)72,  as  amemhul  (It)  D.S.Ck  13(i1  at 
s(;(].),  along  with  Executive  Order  1357(i, 
"Delivering  an  Efficiemt.  Effective,  and 
Accountahle  (Government,”  and  the 
Pnisident's  Memorandum  for  the  Heads 
of  Executive  D(!partments  and  Agencaes 
of  )anuary  21, 2009 — Transjjarency  and 
Open  (Government  (74  FR  4085;  january 
20,  2009).  wliicli  call  on  all  Ftxleral 
agencies  to  jjromote  openness  and 
transpanmey  in  (Gov(;rnment  hy 
disclosing  information  to  the  jjuhlic.  we 
invite  puhlit:  comment  on  these  permit 
applications  before  final  action  is  taken. 
Under  the  MMPA,  you  may  reipiest  a 
hearing  on  any  MMPA  application 
received.  If  you  recpiest  a  liearing,  give 
specific  reasons  wliy  a  hearing  would  he 
ap|)ropriate.  'I’he  holding  of  such  a 
hearing  is  at  the  di.scretion  of  the 
.Service  Director. 

III.  Permit  Applications 

A.  E’ndunge/fx/  Spacitis 

Applicant:  (Gincinnati  Zoo  8;  Botanical 
(Garden,  (Gincinnati,  OH;  PR'r-70114A 

The  ap])licant  recpiests  a  permit  to 
im])ort  biological  samples,  including 
.semen,  from  captive-held  Sumatran 
rhinoceros  (DicHiorhiniis  sunuitivnsis) 
from  the  .Sabah  Wildlife  Dtiparlmenl, 


.Sabah,  Malavsia,  for  the  purpose  of 
enhanemnent  of  the  species  through 
captive  propagation  and  .scientific 
research.  This  notification  covers 
activities  to  he  conducted  by  the 
a])plicant  over  a  5-y(;ar  jieriod. 

Applicant;  (Gincinnati  Zoo  Botanical 
(Garden,  (Gincinnati,  OH;  I’RT-90521A 

The  ai)])licant  ixxpiests  a  ptundt  to 
(ixport  and  re-exjjort  biological  sami)l(;s, 
including  semen,  from  captive-horn  and 
captive-held  .Sumatran  rhinoceros 
(Diccrorhimis  sunutiivnsis)  tt)  the  .Sabah 
Wildlife  De])artment.  .Sabah,  Malavsia, 
for  tlu;  ])urpose  of  enhancement  of  the 
.spec:ies  through  ca|)tive  pro|)agation  and 
scientific  re.search.  This  notification 
covers  activities  to  he  conducted  hy  the 
applicant  over  a  5-year  period. 

Aj)j)licant;  4D  Game  Ranch.  .Sidnev,  TX; 
PR'r-95020A 

The  aj)|)licant  re(]uest.s  a  captive-hred 
wildlife  registration  under  50  (GFR 
17.21(g)  for  the  harasingha  (Riicf^ryiis 
duyaucelii).  Eld’s  deer  (Ihicf^ryus  ehbi). 
scimitar-horned  oryx  (Onw  ddinnuih), 
Arabian  oryx  (Onw  Iducoryx).  addax 
(Adchix  ndsonuiciildtus).  (lama  gazelle 
(Abnger  (l(niid),  and  red  hichwe  [Kol)us 
Idclid)  to  enhance  the  sp(!cies' 
])ropagation  or  survival.  This 
uotification  covers  activitiers  to  lx; 
conducted  hy  the  applicant  over  a  5- 
vear  ])eriod. 

A])])licant;  4D  (Ganx;  Ranch,  .Sidnev,  'I'X; 
l’R'r-95()27A 

The  applicant  re(|U(!st.s  a  permit 
authorizing  interstate  and  foreign 
commerce,  export,  and  cidl  of  excess 
scimitar-horned  orvx  ((Mw  chiinnidh). 
and  addax  (Adddx  ndsoindculdlus)  from 
the  captive  herd  maintained  at  their 
facility,  for  the  purpose  of  eidiancenumt 
of  the  survival  of  the  s])(x:i(!s.  This 
notification  covers  activities  to  he 
conducted  hy  the  a])plicant  over  a  5- 
year  ])eriod. 

Apjdicant;  La  Barroncma  Ranch  East 
Partners.  LP,  Hehhronville,  TX;  PRT- 
948()7A 

The  a])|)licant  nKpuists  a  caj)tive-l)red 
wildlife  registration  under  50  (GER 
17.21(g)  for  the  scimitar-hormxl  orvx 
[Oryx  ddinnudi)  to  enhance  the  s])(x:ies’ 
pro])agation  or  survival.  3’his 
notification  covers  activiti(!s  to  h(! 
conduct(;d  hv  the  a])|)licant  over  a  5- 
year  period. 

A])])licant;  .Southwe.stcxn  Medical 
(Genter.s-Arizona  Inc.,  Del  Rio,  I’X;  PRT- 
95424A 

The  ap])licant  ixuiuests  a  ca})tiv(!-hred 
wildlife  registration  under  50  (GFR 
17.21(g)  for  the  scimitar-hormxl  oryx 


(Oy.v  ddinnudi),  addax  [Addax 
ndsonidcdldtds),  and  dama  gazelh; 
(i\V/nger  dama)  to  enhance  the  specicis' 
|)ropagation  or  survival.  This 
notification  covers  activities  to  he 
conducted  hy  the  a])])Iicant  over  a  5- 
year  ])(!riod. 

Applicant;  .Southwestern  Mcxlical 
(Gemters-Arizona  Inc..  Del  Rio,  'I'X;  PRT- 
95422A 

The  a])plicant  nxiutjsts  a  p(!rmit 
authorizing  intixstate  and  foreign 
commerce,  export,  and  cull  of  exc(;.s.s 
.scimitar-horned  orvx  (On^.v  ddiiini(di), 
and  addax  [Addax  ndsonuicdldtas)  from 
the  cajjtive  herd  maintaimxl  at  their 
facility,  for  the  j)ur])ose  of  enhancement 
of  the  survival  of  the  species.  This 
notification  covers  activities  to  he 
conducted  hy  the  applicant  over  a  5- 
year  pixiod. 

A])plicant;  Michael  Burroughs.  Las 
V(!gas.  NV;  PR'r-94107A 

The  a])plicant  nxpiests  a  captivixhred 
wildlife  ixigi.stration  inuhn’  50  (GFR 
17.21(g)  for  the  radiated  tortoi.se 
[Astrochdlys  radiata)  to  enhance  the 
.sp(x;ies'  propagation  or  survival.  This 
notification  covers  activities  to  lx; 
conduct(xl  hv  the  a])plicant  over  a  5- 
year  |)eriod. 

Ajjplicant;  (Gharles  (Grawhx'd, 

(Greenville.  VA;  PRT-90383A 

'file  api)licant  nxiuests  a  ca|)tive-hr(xl 
wildlife  r{;gi.stration  under  50  (GFR 
17.21(g)  for  the  radiated  tortoi.se 
[Astrochdlys  radiata)  to  enhance  the 
s])(x:i(!.s'  j)roi)agation  or  survival.  This 
notification  covers  activiti(;.s  to  he 
conducted  hy  the  applicant  over  a  5- 
year  period. 

A])plicant;  (Gr(^g  Schmitt,  'rrafford,  PA; 
PR'r-‘)0508A 

rhe  applicant  nxpiests  a  ca})tive-hred 
wildlife  regi.stration  under  50  GFR 
17.21(g)  for  the  radiated  tortoi.se 
[Astrochdlys  radiata)  to  enhance  the 
species’  projiagation  or  survival.  'I’liis 
notification  covers  activities  to  he 
conducted  hy  the  applicant  over  a  5- 
year  ])eriod. 

A])plicant;  Brian  Buchanan.  B(x:klev. 
WV;  PR'r-904‘)9A 

The  apjilicant  nxpiests  a  captive-hred 
wildlife  regi.stration  under  50  (Gh'R 
17.21(g)  for  the  scimitar-hormxl  orvx 
[Oryx  r/ammu/i).  addax  [Addax 
nasoinacalatas).  and  red  l(x;hwe  [Kohas 
Idclid)  to  enhance  the  sjiecies’ 
jiropagation  or  survival.  'I’liis 
uotification  covers  activities  to  he 
conducted  hy  the  apjilicant  over  a  5- 
y(xir  jieriod. 
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Aj)|)li(:ant:  Heart  A  Ranch.  Sonora.  TX: 
RR'r-‘Hi4.57A 

The  applicant  re(]uests  a  captive-hred 
wildlife  registration  under  .50  ('-l-'R 
17.21(g)  for  the  scimitar-horned  oryx 
(fM'.v  (idiiundh).  and  addax  (/Idf/o.x 
ndsonutcdldtds)  to  enhance  the  s|)ecies' 
propagation  or  survival.  This 
notification  covers  activities  to  he 
condncttul  hy  the  applicant  over  a  5- 
year  period. 

Applicant:  Ihsirt  A  Ranch.  Sonora.  TX; 
PRr-00450A 

The  ap|)iicant  recpiests  a  pcn  init 
authorizing  interstate  and  foreign 
commerce.  ex|)ort.  and  cell  of  exce.ss 
.scimitar-hormul  oryx  (f/n  x  (Idiiuiidh) 
from  the  captive  herd  maintained  at 
their  facility,  for  the  purpose  of 
enhancement  of  the  survival  of  the 
.species.  This  notification  covers 
activities  to  he;  conducted  hy  the 
applicant  ov(!r  a  5-vear  period. 

Ap])licant:  .Smithsonian  National  Zoo 
Park.  Washington.  DC:  PR'l'— 8‘HiU5A 

The  applicant  retpiests  a  permit  to 
exjjort  and  re-export  stnnen  samphis. 
from  captive-held  and  wild  spcjcimens 
of  (dieetah  (Acinoiivx  jdhdtds]  to 
Canada  for  the  purpose  of  enhancement 
of  the  species  through  sciimtific 
re.search. 

Applicant;  Zoological  Wildlife 
Foundation.  Inc..  Miami.  FL:  PRT- 
‘l(i()47A 

The  applicant  nuiuests  a  captive-hred 
wildlife  regi.stration  under  50  (iFR 
17.21(g)  for  the  ring-tailed  lemur  (Laiuin' 
cdtid).  hlack  and  white  ruffed  lemur 
{Vdi'dcid  vdrid’’dtd).  red  ruffed  hmuir 
(\'divcid  idhid).  lar  gihhon  [Hvlohdtas 
Idr).  leopard  [Pdnthdm  pdiclus),  and 
snow  leoj)ard  [Uncid  dncici]  to  enhance 
the  .s|)ecies'  propagation  or  survival. 

This  notification  covers  activities  to  he 
conducted  hy  the  a])])licant  over  a  5- 
year  iieriod. 

Applicant:  International  Center  For  The 
Preservation  of  Wild  Animals, 
(iumherland.  OH:  PRT-793()28 

rhe  a|)|)licant  reipiests  renewal  of 
their  captive-hred  wildlife  registration 
under  50  Cl’R  17.21(g)  for  the  following 
families,  and  s])ecie.s.  to  enhance  their 
propagation  or  survival.  This 
notification  covers  activities  to  he 
conducted  hy  the  applicant  over  a  5- 
year  period. 
luintilids: 

Hovidae 

Cervidae 

Fipiidae 

Rhinocerotidae 

Cruidae 


SjUHdds: 

Bactrian  camel  ((Aniiahis  hdctricdids) 
Peninsular  pronghorn  (Antildcdpra 
diiidi'icdnd  iMdiinsdldi'is] 

Cheetah  (Aciiionvx  jiibdtds] 

African  wild  dog  {Lvcdon  p/c/u.s) 
Dhole  (C'l/on  dipinus) 

Ajiplicant:  Randar’s  Reptiles. 
Medonough.  CA;  PR'r-034(i()‘) 

The  ai)i)licanl  requests  renewal  of 
their  captive-hred  wildlife  registration 
under  50  CFR  17.21(g)  for  the  golden 
parakeet  (Clddrouhd  gudi  oiihd]  to 
enhance  their  projiagation  or  survival. 
This  notification  covers  activities  to  he 
conducted  hy  the  applicant  over  a  5- 
year  period. 

Apiilicant;  Peoria's  Clen  Oak  Zoo. 
Peoria.  If:  PRT-(>5)0707 

The  ap])licant  requests  renewal  of 
their  captive-hred  wildlife  registration 
under  50  C^FR  17.21(g)  for  the  following 
families,  and  species,  to  enhance  their 
propagation  or  survival.  This 
notification  covers  activities  to  he 
conducted  hy  the  applicant  over  a  5- 
yt!ar  period. 

Fdinilids: 

(iel)idae 

Cerco])ithecidae 

Felidae  (r/oe.v  not  incliuh;  jaguar, 
margay  or  ot:(;lot) 

Hominidae 
1  Ivlohatidae 
hemuridae 

.Slurnidae  (cloos  not  include  Aplonis 
polzolni) 

Alligatoridae 

Cirocodylidat!  (dons  not  incliuh; 

American  crocodile) 

Testudinidae 

Spocids: 

(irevy’s  zebra  [Fquns  grovvi) 

Parma  wallahv  (Mocropns  })dvind) 
Panamanian  golden  frog  (Atolopns 
y.dtdki) 

Applicant:  Exotic  Feline  Breeding 
Compound,  Rosamond,  (iA;  PRT- 
708(i85 

The  applicant  recpiests  renewal  of 
their  ca|)tive-l)red  wildlife  registration 
under  50  CiFR  1  7.21  (g)  for  tin;  familv 
Fcdidae,  to  enhance  their  |)ropagation  or 
survival.  This  notification  covers 
activities  to  he  conducted  hv  the 
applicant  over  a  5-year  |)eriod. 

Applicant:  Patricia  Creen,  Willow.  CA: 
PR'r-7‘)3()?)4 

The  applicant  recpiests  renewal  of 
their  captive-hnal  wildlife  registration 
under  50  CFR  17.21(g)  for  the  golden 
parakeet  [(nidionho  gnoronho)  to 
mdiance  their  ])ro])agation  or  survival, 
rids  notification  covers  activities  to  he 
conducted  hy  the  aj)plii:anl  over  a  5- 
year  ])eriod. 


Ap])licant:  (Christopher  Resnvk. 

Tin  wood.  PA;  PRT-01()(i8A 

The  a])|)licant  nujiiests  rmunval  of 
their  captive-hred  wildlife  registration 
under  50  CFR  17.21(g)  for  the  radiated 
tortois(!  (Astrochdiys  nidioto)  to  enhance 
their  propagation  or  survival.  This 
notification  covers  activities  to  he 
conducted  hy  the  ai)])licant  over  a  5- 
year  jaa  iod. 

Applicant:  Rhodes  Brothers  Taxidermy. 
Kerrville.  TX;  PRT-88t)38A 

The  a])plicant  recjiKisIs  a  permit  to 
export  the  s])ort-hunted  trophv/tro])hies 
of  one  addax  (Addox  ndsonuicnldtns). 
and  one  scimitar-horned  oryx  (Onw 
ddnnn(di)  culled  from  a  captive  herd 
maintained  in  the  .state  of  Texas,  for  the 
purpo.se  of  enhancement  of  the  survival 
of  the  species. 

Multi])le  Applicants 

The  following  applicants  each  reepuist 
a  permit  to  im])ort  the  sport-hunted 
trophy  of  one  male  hontiihok 
(Ddnudisens  pygargns  pygargus)  cidled 
from  a  captive  herd  maintaiiKKl  under 
the  management  program  of  the 
Republic  of  .South  Africa,  for  tlu; 
l)uri)ose  of  enhaiu:ement  of  the  survival 
of  the  species. 

Ap])licant:  Charles  Wall.  Cireer.  .S(]; 
PRT-n()125A. 

Applicant:  Lvh;  Berrv.  Crand  Rapids. 

MI:  BRT-t)2()57A. " 

n.  Endangdi  dd  Mdi  iiid  Mdinnuds  (ind 
Mdvind  Mdinnuds 

A])])licant:  Karyn  Rode,  IJSC.S, 
Anchorage.  AK;  BRT-954()(iA 

The  applicant  requests  a  permit  to 
take  four  polar  hears  (LJrsns  nuiritinnis) 
ca])tive-held  at  Alaska  Zoo  and  Oregon 
Zoo  hy  immobilization,  biological 
sampling  and  fitting  and  removal  of  CB.S 
collars  for  the  ])urj)ose  of  scientific 
research  on  ])olar  hears’  diet  and 
energetics.  'I'liis  notification  covers 
activities  to  he;  conducted  hv  the 
a|)j)licant  over  a  2-y{!ar  period. 

Concurrent  with  publishing  this 
notice  in  the  Federal  Register,  we  are 
forwarding  copies  of  the  above; 
applications  to  the  Marine  Mammal 
Commission  and  the  Committee;  e)f 
.Se:ie;ntifie:  Aelviseers  feer  their  re:vie;w. 

8re;iulu  Tapia. 

Program  AiiaIvsI/Dala  Administrator,  liranch 
oj  Perm  its.  Diyision  of  Managomont 
Authority. 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

tFWS-HQ-IA-2013-N040; 

FXI A1 671 0900000P5-1 23-FF09A30000] 

Endangered  Species;  Marine 
Mammals;  Issuance  of  Permits 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  N()tic:e  of  issuance  of  permits. 

SUMMARY:  We.  the  U.S.  Fish  and 
Wildlife  Service  (Service),  have  issued 
the  following  permits  to  conduct  c:ertain 


activities  with  endangered  s])ecie.s. 
marine  mammals,  or  both.  VVe  issue 
these  ])ermits  under  the  Fndangered 
Species  Act  (ESA)  and  Marine  Mammal 
Protection  Act  (MMFA). 

ADDRESSES:  Brenda  Tapia,  Division  of 
Managiamait  Authority,  U.S.  Fish  and 
Wildlife!  .Stavice,  4401  North  I’airfax 
Drive.  Room  212,  Arlington,  VA  222()3; 
fax  (703)  3.58-2280;  or  (!mail 
DMAFimfws.^ov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Tapia.  (703)  358-2104 
(tele])hone):  (703)  358-2280  (fax); 
DM/\FH@f\ys.<^()v  (email). 


SUPPLEMENTARY  INFORMATION:  On  the 
dates  below,  as  authorized  by  the 
])rovisions  of  the  ESA  (10  ll.S.O.  1531 
f?/  .s(.x/.).  as  amended,  and/or  the  MMBA, 
as  amended  (10  IJ..S.C.  1301  e/  .see/.),  we 
issued  recpiested  i)ermits  subject  to 
certain  conditions  set  forth  therein.  For 
(!ach  |)ermit  for  an  (!ndangered  species, 
we  found  that  (1)  The  application  was 
filed  in  good  faith.  (2)  The  granted 
|)ermit  would  not  operate  to  the 
disadvantage  of  the  endangered  species, 
and  (3)  The  granted  permit  would  he 
consistent  with  the  jjiirpo.ses  and  policy 
.set  forth  in  section  2  of  the  E.SA. 


Permit  No. 

Applicant 

Receipt  of  application  Federal  Register  no¬ 
tice 

Permit  issuance  date 

Endangered  Species 

83741 A  . 

Timothy  Jackson  . 

77  FR  58405;  September  20.  2012  . 

December  5,  2012. 

83806A  . 

Paul  Maddison  . 

77  FR  59961;  October  1,  2012 . 

December  12,  2012. 

8641 5A  . 

Gene  Day  . 

77  FR  61627;  October  10,  2012  . 

December  12,  2012. 

8831 6A  . 

David  Moore . 

77  FR  66476;  November  5,  2012  . 

January  14,  2013. 

84872A  . 

Palm  Beach  Zoo  at  Dreher  Park  . 

77FR  66476;  November  5,  2012  . 

January  11,  2013. 

022729  . 

NOAA  Fisheries/Pacific  Islands  Regional  Of¬ 
fice. 

77  FR  68809;  November  16,  2012  . 

January  3,  2013. 

891 03A  . 

Dallas  Zoo  . 

77FR  68809;  November  16,  2012  . 

February  12,  2013. 

89908A  . 

Joseph  Borgesen  . 

77  FR  70457;  November  26,  2012  . 

January  14,  2013. 

89909A  . 

Charles  Kleiser . 

77  FR  70460;  November  26,  2012  . 

January  7,  2013. 

91698A  . 

Lonnie  Henriksen  . 

77  FR  74506;  December  14,  2012  . 

January  25,  2013. 

91 992 A  . 

David  Combs  . 

77  FR  74506;  December  14,  2012  . 

January  25,  2013. 

89757A  . 

Indiana  University-Purdue  University  Fort 
Wayne. 

77  FR  74506;  December  14,  2012  . 

February  5,  2013. 

92768A  . 

Steven  Hanlon  . 

78  FR  112;  January  2,  2013 . 

February  5,  2013. 

91292A  . 

Walter  A.  Wade . 

77  FR  74506;  December  14,  2012  . 

February  13,  2013. 

91988A  . 

Leslie  1.  Barnhart . 

77  FR  74506;  December  14,  2012  . 

February  13,  2013. 

93273A  . 

David  Gainer  . 

78  FR  4162;  January  18,  2013 . 

February  13,  2013. 

Marine  Mammals 


81899A  . 

Shannon  Atkinson,  University  of  Alaska . 

77  FR  58405;  September  20,  2012  . 

February  11,  2013. 

83724A  . 

SeaWorld  Parks  &  Entertainment,  Inc  . 

77  FR  61627;  October  10,  2012  . 

February  15,  2013. 

Availability  of  Documents 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
recpiirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  .submits  a  written  nupiest  for 
a  co]jy  of  such  documents  to;  Division 
of  Management  Authority,  U..S.  Fish  and 
Wildlife  Service,  4401  North  Fairfax 
Drive,  Room  212.  Arlington,  VA  22203; 
fax  (703)  358-2280. 

Hrendii  'I'apia, 

Pvogmm  Analyst /D(ii(i  Adininisirator.  Branch 
of  Penn  its.  Division  olMana>icincnt 
Anthority. 

|I  K  Oim;.  2()1:{-(I424()  I’iltKl  2-22-1  :t;  11:45  iiin) 
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DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

[GX.13.GG00.99600.00] 

Agency  Information  Collection 
Activities:  Comment  Request 

AGENCY:  U.S.  Geological  .Survey  (IJSGS), 
Interior. 

ACTION:  Notice  of  an  extension  of  an 
information  collection  (1028-0051), 
Annual  Anuouncement  of  Availability 
of  Funds. 


SUMMARY:  To  comply  with  the 
Paperwork  Reduction  Act  of  1095 
(PRA),  the  U.S.  Geological  .Survey 
(U.SG.S)  is  inviting  comments  on  an 
information  collection  nupiest  (IGR)  that 
we  have  .sent  to  tlu!  Office  of 
Management  and  Biidgih  (OMB)  for 
review  and  approval.  The  Information 
Gollection,  which  is  summarized  below. 


describes  the  nature  and  the  estimated 
burden  of  the  collection.  As  recpiired  by 
the  Paperwork  Reduction  Act  (PRA)  of 
1095.  and  as  part  of  our  continuing 
efforts  to  reduce  jiaperwork  and 
respondent  burden,  we  invite  the 
general  juiblic  and  other  Federal 
agencies  to  take  this  o])])ortunity  to 
comment  on  this  IGR.  This  collection  is 
.scheduled  to  exjiire  on  Februarv  28, 
2013. 

DATES:  Yon  must  submit  comments  on 
or  Ixifore  March  27,  2013. 

ADDRESSES:  You  may  submit  written 
comments  on  this  information 
collection  directly  to  the  Office  of 
Management  and  Budget  (OMB),  Office 
of  Information  and  Regulatory  Affairs. 
Attention:  Desk  Officer  for  the 
Department  of  the  Interior  via  email  to 
OlFA  Sl  n3MISSI()N@onil).noi).gov  or 
fax  at  202-39.5-5800:  and  identify  your 
submission  with  Information  Gollection 
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Nuniluir  1028— 0051.  Flease  also  provide 
a  copy  of  vour  comments  to  the 
Information  (iolhulion  Cihunance 
Officer.  U.S.  (Geological  .Survey,  12201 
.Sunrise  Valiev  Drive  M.S  807.  Reston, 

VA  20102  (mail):  (703)()48-71 00  (fax): 
or  siuh(il()(:Ii®usgs.‘>()y  (email).  Phsise 
r(denaK:e  Information  (Collection 
Nnml)(!r  1028-0051  in  tin;  subject  line. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
n!(|ne.st  additional  information  about 
this  K'.R.  Flizabetb  bemersal.  Fartbijiiake 
Hazards  Rrogram.  (703)  048-0710.  To 
.see  a  copv  of  the  entire  KCR  submitted 
to  OMH.  go  to  htti)://\\  \vw.r(!ginf().}’()\’. 
SUPPLEMENTARY  INFORMATION: 

T/t/e:  Fartlnpiake  Hazards  Program 
Research  anil  Monitoring. 

OMB  Conirol  \hiiul)(;r:  1028-t)051. 

7y/je  nj  Fxtension  of  a 

cnrrentlv  a])])roved  collection. 

Ahsti'dct:  Research  and  monitoring 
findings  are  essential  to  fulfilling 
lI.SC.S's  responsibility  under  the 
I'Cartb(|nak(;  Hazards  Reduction  Act  to 
develop  eartbipiake  hazard  as-sessmimts 
and  riMiording  and  re|)orting  ijartlupiake 
activity  nationwide.  Riisidents. 
emergency  responders,  and  engineers 
ndy  on  the  II.SG.S  for  this  accurate  and 
scientiilcally  sound  information. 
Respondents  to  Program 
Annonncements  submit  ])roposals  to 
support  riisearcb  and  monitoring  related 
to  eartlninake  hazard  a.ssessments, 
eartbipiake  causes  and  effects,  and 
eartbipiake  monitoring.  This 
information  is  used  as  the  basis  for 
selection  and  award  of  projects  meeting 
the  ll.Sd.S's  Hartbqnake  Hazards 
Program  objectives.  Final  reports  of 
re.searcb  and  monitoring  findings  are 
required  for  each  funded  proposal: 
annual  jirogress  rejiorts  are  required  for 
awards  of  a  two-  to  five-year  duration. 
Final  reports  are  made  available  to  the 
public  at  the  Web  site  http:// 
tuirtlKiudkH.iis^s.gov/wscdrch/extcnidl/. 

1.  Data 

I'itld:  National  Earthquake  Hazards 
reduction  Program  Annual 
Announcement  of  Availabilitv  of  Funds. 

OMIi  (lontio!  Xhiiuhdr:  1()28-()()51. 

Type  of  Bdipidst:  Extension  of  a 
cnrrentlv  approved  collection. 

Affoctod  Pdblic:  Research  scientists, 
engineers,  and  the  general  public. 

lidspondont  Ohiigdtion:  Voluntary: 
nece.ssarv  to  receive  benefits. 

Fi'd(]Udncy  of  CoUoction:  Annual ly: 
(Irant  projio.sals  and  reiiorting:  Everv 
two  to  live  years:  (]oo])erative 
Agreement  projio.sals  and  rejiorting. 

Estimotod  Aniniol  Nuinhor  of  ond 
Ddscriptiod  of  Iidsi)ondonts:  250 
Educational  institutions,  and  jirofit  and 
non-jirofit  organizations. 


Estiinotod  Annd(d  Nuinhor  of 
Bosponsds:  350  (250  ajijilications  and 
narratives  and  100  annual  and  final 
rejiorts). 

Estiinotod  Cjomplotion  'l'iiu(r.45  bonrs 
jier  ajijilication  resjion.se  and  12  bonrs 
jier  final  rejiort. 

Estinidtccl  Aniudd  Burdan  Hours: 
12.450  (11.250  bonrs  for  ajijilications 
and  1.200  bonrs  for  final  rejiorts). 

Estinidtui}  Aninud  Baportin;^  oud 
Bucordki'uping  "Hour”  Burden:  We 
estimate  the  jinblic  rejiorting  bnrden 
will  average  45  bonrs  jier  ajijilic,ation 
resjion.se.  This  includes  time  to  develoji 
jiroject  goals,  write  the  statement  of 
work,  jierform  internal  jirojiosal 
reviews,  and  submit  the  jirojiosal 
tbrongb  grants.gov.  We  estimate  the 
Jinblic  rejiorting  burden  will  average  12 
bonrs  jier  final  or  annual  rejiort 
resjion.se.  'Phis  includes  summarizing 
accomjilisbments  for  the  jiast  year's 
funded  efforts. 

Estinuited  Beportinp,  und 
Becord keeping  “Non-Hour  Host” 

Burden:  We  have  not  identified  anv 
■‘non-bonr  cost"  burdens  as.sociated 
with  this  collection  of  information. 

H.  Request  for  (comments 

On  October  31. 2012,  we  jinblisbed  a 
Federal  Register  notice  (77  FR  (i5‘)03) 
soliciting  comments  announcing  that  we 
would  submit  this  information  to  ()MI3 
for  ajijiroval.  We  solicited  comments  for 
a  jieriod  of  (it)  days,  ending  on 
December  31. 2012.  We  did  not  receive 
any  comments  concerning  that  notice. 

We  again  invite  comments  concerning 
this  information  collection  on:  (1) 
Whether  or  not  the  collection  of 
information  is  necessary,  including 
whether  or  not  the  information  will 
have  jiractical  utility:  (2)  the  acenraev  of 
our  estimate  of  the  bnrden  for  this 
collection  of  information:  (3)  ways  to 
enhance  the  qnalitv.  utility,  and  clarity 
of  the  information  to  be  collei.ted:  and 
(4)  ways  to  minimize  the  bnrden  of  the 
collection  of  information  on 
resjiondents. 

Please  note  that  the  comments 
submitted  in  resjion.se  to  this  notice  are 
a  matter  of  jinblic  record.  Before 
including  your  address,  jibiine  nnmlier, 
email  address,  or  other  jier.sonal 
identifying  information  in  yiinr 
comment,  yon  sbiinld  be  aware  that 
your  entire  comment,  including  vour 
jiersonal  identifying  information,  may 
lie  made  jinblicly  available  at  any  time. 
While  yon  can  ask  OMB  in  vour 
comment  to  witbbold  yonr  jiersonal 
identifying  information  from  jinblic 
review,  we  cannot  guarantee  that  it  will 
be  done. 


Dated:  I'eliniarv  1<).  20i:t. 

William  I.eith, 

Senior  S(:i(}n(:e  Adyisor  for  Hnrtlnjiuike  and 
( ieologie  I  lu'/.ards. 

IKK  line.  2(n:i-()421<l  Kih^d  2~22-\  '.i:  li:4.S  anil 
BILLING  CODE  4311- AM-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[LLAZG03000.L1 61  OOOOO.DQOOOO. 
LXSS085A0000.241  A.OO] 

Notice  of  Availability  of  the  Ironwood 
Forest  National  Monument  Record  of 
Decision  and  Approved  Resource 
Management  Plan,  Arizona 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  In  accordance  with  the 
National  Environmental  Poliev  Act  of 
H)(i9,  as  amended,  and  the  Federal  Land 
Poliev  and  Management  Act  of  l‘)7(i,  as 
amended,  the  Bureau  of  Land 
Management  (BLM)  annonnees  the 
availabilitv  of  the  Record  of  Decision 
(R()D)/Ajijiroved  Resource  Management 
Plan  (RMP)  for  the  Ironwood  Forest 
National  Monument  (IFNM),  located  in 
jiortions  of  Pima  and  Pinal  counties, 
northwest  of  Tucson,  Arizona.  The 
IFNM  was  established  by  Presidential 
I’roclamation  on  jnne  0.  2()()(),  for  the 
jirotection  of  the  significant  cultural, 
biological,  geological,  and  natural 
resources.  These  resources  were 
identified  as  Monument  objects  in  the 
Proclamation.  The  Arizona  State 
Director  signed  the  ROD  on  Februarv  It), 
2013,  which  constitutes  the  final 
decision  of  the  BLM  and  makes  the 
Ajijiroved  RMP  effec.tive  immediately. 
ADDRESSES:  (Gojiies  in  electronic  format 
on  comjiact  disk  of  the  ROD/Ajijnoved 
RMP  are  available  in  the  Tucson  Field 
Office.  Bureau  of  Land  Management, 
3201  East  Universal  Way,  Tucson,  AZ 
85750.  It  is  also  accessible  on  the 
Internet  at  http://\y\v\y.hhn.gov/d'/Jst/en/ 
prog/plunning/ ironwood .ht ml .  Printed 
cojiies  of  the  ROD/Aj)j)roved  RMP  are 
available  for  jniblic  insjiection  at  the 
BLM  Tnc.son  Field  Office. 

FOR  FURTHER  tNFORMATION  CONTACT: 

Brian  Bellew,  Tucson  Field  Manager, 
telejibone:  520-258-7235:  addre.ss:  3201 
East  Universal  Wav,  Tucson,  AZ  85750: 
or  email:  AZ_IFNM_BMP@I)hn.goy. 
Persons  who  use  a  telecommunications 
device  for  the  deaf  (TDD)  can  call  the 
Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8330  to  contact  the 
above  individual  during  normal 
business  bonrs.  The  FIRS  is  available  24 
bonrs  a  day.  7  days  a  week,  to  leave  a 
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message  or  (lue.stion  with  the  above 
individual.  S'ou  will  r(!(:eive  a  reply 
(luring  normal  business  hours. 
SUPPLEMENTARY  INFORMATION:  Through 
communication  media  such  as  mecUings, 
newsletters,  ])lanning  bulletins,  and 
news  ridea.ses,  tin;  public  was  provided 
opportunities  to  ichmtifv  i.ssues  that 
neediul  to  he  addixissed  and  to 
partici])ate  in  the  (leveloi)ment  or])lan 
alternativ(;s.  The  public  |)rovi(le(l 
comments  during  tin;  hO-day  public 
comment  ])erio(l  on  tin;  Draft  RMP/Dralt 
I'invironmental  Im])act  Statement  (IdS) 
pnl)lish(!(l  on  March  2,  2007  (72  FR 
0.570):  thcKse  were  addressed  in  the 
Proposed  RMP/Final  EIS  published  on 
.SepOMidKa-  23.  2011  (70  FR  50150). 

Tlie  Proposed  RMP/Final  FIS  was 
developeul  with  input  and  cooperation 
with  the  folhnving:  Arizona  Game  and 
Fish  Departnuint,  Ak  Chin  Indian 
(Community,  (nla  River  Indian 
Community.  Tohono  O'odham  Nation. 
Salt  River  Pima-Maricopa  Indian 
Community,  Pascua  Ya(jui  Tribe,  Pima 
and  Pinal  counties.  Natural  R(;sources 
Cons(;rvation  Service.  II.S.  Fish  and 
Wildlife  Service.  Arizona  .State  Historic 
Preservation  Office.  Arizona  .State  Land 
D(!partment,  and  Pima  Natural  Resource; 
Conservation  District. 

The  IFNM  encom])ass(;s 
a])])roximat(;ly  128,400  acr(;s  of  T'ederal 
land  administered  by  the  BLM; 
approximate!  v  54,700  acres  of  .State 
'Trust  Land  inholdings  administered  by 
the  Arizona  .State  Land  Department; 
approximately  0,000  acr(;s  of  private 
land  inholdings,  041  aciT;s  of  Pima 
County  inholdings,  and  320  acres  of 
military  withdrawal  lands.  'The  ROD/ 
Approved  RMP  a])])lies  only  to  Federal 
lands  and  interests  locati;d  within  the 
estal)lish(;d  boundary  of  the  IFNM.  'The 
BLM’s  Cila  District  Tucson  Field  Office 
has  the  responsibility  of  planning  for 
and  management  of  Federal  lands 
witliin  the  IFNM. 

'The  Aj)proved  RMP  is  the  .same  as 
Alternative  C  in  the  Proposed  RMP, 
with  minor  modifications  made  in 
pr(;paring  the  Approved  RMP.  'The  BLM 
receiv(;d  eight  jirotest  lett(;rs  on  the 
Projjo.sed  RMP/Final  FIS.  'The  BLM 
Dir(;ctor  denied  all  protest  issues.  The 
Director's  Protest  Resolution  Re])ort  can 
he  access(;d  at  the  following  Web  site: 
http:/ /  WWW’. him  .gov/wo/si  /vn/ prog/ 
planning/ plunningovon’iow/ 
protest  ivsol  nt  ion/protost  If  ;ports. lit  nil. 

Kev  d(;cisions  in  tin;  R()D/Api)rov(;d 
RMPinclude: 

1.  Off-highway  vehicle  use 
designations  are  estahlish(;d.  limiting  all 
motorized  vehicle  use  to  designated 
routes  on  apjnoximately  117,520  acres 
and  closing  10.880  acres  to  all 


motorized  vehicle  use.  Cuidance  for 
management  of  the  Monument  acc(;.ss 
route;  network  is  provid{;d,  and  a 
trans])ortation  plan  with  ronte-sp(;cific 
manag(;ment  ohj(;ctiv(;.s  will  he; 

(l(;v(;l()j)(;el  within  (i  months  of  the; 
e;ff(;ctive;  date;  of  the  ROD/A])])r()ve;el 
RMP.  'Trave;l  route;  (le;sign:iti()ns  include; 
124  mil(;s  of  roiids  iind  primitive  ro.ids 
to  i)r()vi(le;  m()te)rize;el  acce;s.s  and  travel; 
118  mile;s  of  routes  to  accommodate; 
administrative;  use  of  m()torize;el  vehicles 
and  public  use  for  ne)n-motorize;d  and 
non-moloriz(;(l  me;chimize(l  travel:  and 
00  mile;s  of  routes  to  accommodate  non- 
motorizeel  non-mechanize;(l  travel  for 
administrative  and  ])ul)lic  u.se. 

.Se;vent(;(;n  (17)  miles  of  re)ute;s  will  he; 
closed  iind  restored. 

2.  Monument  lands  are;  closed  to 
r(;cr(;atie)nal  target  shooting.  State  Trust 
Land  inholdings  are  already  off  limits  to 
re;cre;ational  target  shooting.  This  change; 
will  help  bring  consistency  in  the  way 
both  Federal  and  .State  lands  are 
manag(;(l  and  hel])  reduce;  confusion  for 
the  public.  Hunting  will  continue  to  he; 
allowe;(l  in  accordance  with  Arizona 
hunting  laws  and  r(;gidations. 

'The  BLM  (le;t(;rmine;d  that  the  IFNM 
R()D/Aj)pre)V(;(l  RMP  provides  a 
frame;w()rk  for  long-term  prote;(:ti()n  of 
Monnment  ()l)j(;(;ts  while;  allowing 
anlh()rize;(l  u.se;.s,  r(;cre;ati()n  ae:tiviti(;s, 
and  scientific  stu(lie;s  that  .ire  consistent 
with  the  ])rote;ction  of  the  ()l)j(;(:ts  of  the 
Monument. 

'The  Arizona  Governor's  Office  did  not 
identify  anv  inconsistencies  he;twe;en 
the  Preipo-seul  RMP/Final  FIS  and  State 
or  local  i)lans.  ])()licie;s.  and  |)r()grams 
during  the  Governor’s  ('.onsistency 
Review. 

'The  ROD/Aj)pr()ve(l  RMP  for  the; 

IFNM  contains  imjdementation  level 
(l(;ci.si()ns  that  identify  travel  route 
designations  for  roads.  ])rimitive  roads, 
administrative  roads  and  trails,  and 
route  closures  for  r(;st()ration,  with 
sj)e;cific  management  designations 
whicli  are  de.scrih(;d  in  A])])enelix  D  of 
the  R()D/AiJi)rov(;el  RMP.  These 
impl(;mentati()n  decisions  (;.stahlish  the 
route  network  for  motorized  and  non- 
motorizeel  acce;ss  for  administrative 
puri^oses  and  public  use  within  the; 
IFNM. 

Any  party  adversely  iiffected  by  these 
im])le;me;ntati()n  l(;v(;l  (l(;cisi()ns  may  file; 
an  a])])e;al  within  30  days  of  ])nhlic;ition 
of  this  Notice;  of  Availability  pursuant  to 
43  (;FR  part  4.  sul)])art  F.  'Tlie;  a])p(;al 
shonld  state;  the;  specific  route;(s),  as 
identified  in  Appendix  D  of  the  ROD/ 
Approved  RMP,  on  which  the;  (l(;cision 
is  being  a|)pe;al(;(l  and  dexscrihe  the 
iT;asons  for  the  app(;al.  The  appi;al  must 
he;  filed  with  the  'Tuc.son  Fie;l(l  Manage;!’ 
at  the  above  addreiss.  Phrase  consult  the 


ajjpropriate  re;gulati()ns  for  further 
a])])(;al  r(;(piir(;ments. 

Authority:  40  LFR  1.502.2  iiiiel  4:t  C3'T 
1010.5. 

I)i;h()riih  K.  Kawhouser, 

Acting  Arizona  Slate  Director. 

|I•'K  Doc.  2(li:t-()42.5!)  I'iird  2-22-1:1;  11:45  ain| 

BILLING  CODE  4310-32-P 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Notice  of  Proposed  Information 
Collection;  Request  for  Comments  for 
1029-0120 

agency:  (Iffice  of  .Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Notice  and  reiepie.st  for 
comments. 

SUMMARY:  In  compliance;  with  the 
Paperwork  Reduction  Act  of  1?)‘)5.  the 
Office  of  .Surface  Mining  Re;clamation 
and  Enforcement  (O.SM)  is  announcing 
thiit  tlie  information  collection  r(;que;st 
for  the  Nomination  and  R(;e]U(;st  for 
Payment  Form  for  O.SM’s 'T(;chnical 
'Training  Cours(;s.  has  l)e;en  submitted  to 
the  Office  of  Mamigement  and  Budget 
(OMB)  for  revi(;w  iind  apiiroviil.  'This 
inforniiition  collection  iictivity  w;is 
])r(;vionslv  approved  hv  OMB.  iind 
assigne;d  control  numhe;r  lt)2‘M)12(). 

'The  information  collection  reepiest 
(l(;se:rihe;s  the  nature  of  the  information 
collection  and  its  expected  hurden  and 
cost. 

DATES:  OMB  liiis  up  to  (it)  (lavs  to 
approve  or  disapprove  tlie  information 
collection  hut  may  respond  after  30 
days.  'Therefore.  ])uhlic  comments 
should  he  suhinitteid  to  OMB  by  March 
27.  2013,  in  order  to  he  a.ssured  of 
consideration. 

ADDRESSES:  .Submit  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Miiniigement  and 
Budget,  Department  of  the  Interior  De.sk 
Officer,  via  email  at 
()IHA_snbnhssion@onih.eoi}.gov.  or  by 
facsimile  to  (202)  395-5800.  Also, 
please  send  a  copy  of  your  comments  to 
john  'Trelease,  Office  of  .Surface  Mining 
Reclamation  and  Fnforcemeint,  1951 
Constitution  Ave.  NW..  Room  203-.SIB, 
Washington.  DC  20240,  or  electronically 
to  jtn;lt;ase@osnnv.gov.  Please  reiference 
1029-0120  in  your  corresiiondence. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
receive  a  copy  of  the  information 
collection  reejiuist  contact  john  'Treleia.se 
at  (202)  208-2783,  or  ele;ctronically  at 
jtroIaase@osnn'e.gov.  You  may  also 
review  the  information  collection 
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nujiiost  online  at  http:// 

\v\v\v.re}>inf().}’o\'.  Follow  the 
instructions  to  review  Department  of  the 
Interior  collections  under  review  hv 
OMll. 

SUPPLEMENTARY  INFORMATION:  ()MI3 
n;gnlations  at  .'5  (IFR  1320.  which 
im])lement  |)rovisions  of  the  Paperwork 
Reduction  Act  of  ItlO.'j  (Pnh.  L.  104-13). 
nu|nire  that  interested  ineinhers  of  the 
j)ni)lic  and  affectcul  agencies  have  an 
opj)ortnnity  to  comment  on  information 
collection  and  recordkeeping  activities 
.'j  (-FR  1320.H(d)l.  OSM  has 
snhmitted  a  recpiest  to  OMB  to  renew  its 
approval  of  the  collection  of  information 
found  in  its  Nomination  and  Request  for 
Payment  Form  for  O.SM  'fcichnical 
Training  (k)nrses.  OSM  is  reqne.sting  a 
3-year  term  of  approval  for  this 
collection.  This  collection  is  reqnired  to 
obtain  or  retain  a  htmefit. 

An  agency  may  not  conduct  or 
sjjonsor.  and  a  j)erson  is  not  reqnired  to 
res])ond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  ninnher.  The  OMB  control 
number  for  this  collection  of 
information  is  1029-0120.  State  and 
Tribal  regnlatorv  and  reclamation 
emplovees  and  industrv  ])ersonnel  an; 
n!(jnired  to  respond  to  obtain  a  benefit. 

As  nxjnired  hv  .'i  ('.FR  1320.8(d).  a 
Federal  Register  notice  soliciting 
comments  on  this  collection  of 
information  was  published  on  D(!cemh(!r 
11. 2012  (77  FR  73073).  No  comments 
were  received.  This  notice  ])roviiles  the 
public  with  an  additional  30  davs  in 
which  to  comment  on  the  folh)wing 
information  collection  activity: 

Title:  Nomination  and  Recpiest  for 
Payment  Form  for  OSM  Technit;al 
Training  (bourses. 

OMIi  Control  \hiinher:  1020-0120. 
.Snm/nan';  The  information  is  n.sed  to 
identify  and  evaluate  the  training 
courses  recpiested  by  students  to 
enhance  their  job  performance,  to 
calculate  the  niimher  of  clas.ses  and 
instructors  needed  to  complete  OSM's 
technical  training  mission,  and  to 
estimate  costs  to  the  training  jirogram. 
Bureau  Torin  A'ljm/ie/s;  OSM— 10.1. 
Treciiieucy  of  Collection:  Once  per 
training  course. 

Description  of  Respondents:  State  and 
Tribal  regulatory  and  reclamation 
emjilovees  and  industrv  jiersonnel. 

Tot(d  Anniud  Responses:  044 
responses. 

Total  Annual  Burden  Hours:  .1 
minutes  per  response,  or  70  total  hours. 

.Send  comments  on  the  need  for  the 
collection  of  information  for  the 
performance  of  the  functions  of  the 
agency:  the  accuracy  of  the  agency’s 
burden  estimates;  wavs  to  enhance  the 


(piality.  utility  and  clarity  of  the 
information  collection;  and  ways  to 
minimize  the  information  collection 
burden  on  res|)ondents.  such  as  use  of 
automated  means  of  collection  of  the 
information,  to  the  offices  listed  in  the 
ADDRESSES  .section.  Please  refer  to  OMB 
control  ninnher  1020-0120  in  all 
corresjiondence. 

Before  including  yonr  address.  ])hone 
ninnher.  email  address,  or  other 
personal  identifying  information  in  yonr 
comment,  yon  should  he  aware  that 
yonr  entire  comment — including  yonr 
personal  identifving  information — may 
he  made  jnihlicly  available  at  any  time. 
While  yon  can  ask  ns  in  yonr  comment 
to  withhold  yonr  personal  identifying 
information  from  public  review,  we 
cannot  guarantee  that  we  will  he  able  to 
do  so. 

Datiul:  Foliruarv  19,  201.3. 

Andrew  F.  DeVito, 

Chief,  Division  of  Reiuilolory  Support. 

II’R  Doc.  2in;i-()424(l  FiltKl  2-22-i:i:  am| 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Notice  of  Proposed  Information 
Collection;  Request  for  Comments  for 
1029-0057 

AGENCY:  Office  of  .Surface  Mining 
Reclamation  and  Enforcement.  Interior. 
ACTION:  Notice  and  reipiest  for 
comments. 

SUMMARY:  In  conqiliance  with  the 
Paperwork  Reduction  Act  of  100.1,  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (O.SM)  is  announcing 
that  the  information  collection  request 
for  Reclamation  on  Private  Land,  has 
been  forwarded  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval.  This  information 
collection  activity  was  jireviously 
ajiproved  by  OMB  and  assigned  control 
ninnher  l()2t)-()().17.  This  information 
collection  reipiest  de.scrihes  the  nature 
of  the  information  collection  and  its 
expected  hurden  and  cost. 

DATES:  OMB  has  up  to  (it)  days  to 
apinove  or  disapprove  the  information 
collection  requests  hut  may  resjiond 
after  30  days.  Therefore,  ])iil)lic 
comments  should  he  suhinitted  to  OMB 
by  March  27.  2013,  in  order  to  he 
a.ssured  of  consideration. 

ADDRESSES:  Siihmit  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Offic.e  of  Management  and 
Budget,  niqiartment  of  the  Interior  Desk 
Officer,  via  email  at 


()IBA_sul)inission@oinl).eoi}.i>ov,  or  hv 
facsimile  to  (202)  30.1-.1800.  Also, 
please  send  a  copy  of  your  comments  to 
john  Trelease.  Office  of  .Surface  Mining 
Reclamation  and  Enforcement.  10.11 
Oonstitiition  Ave.  NW..  Room  203-.SIB. 
Washington.  DC]  20240.  or  electronically 
to  jtrelease@osinre.<’ov.  Please  reierence 
1020-00.17  in  your  correspondence. 

FOR  FURTHER  INFORMATION  CONTACT:  I’l) 
receive  a  cojiy  of  the  information 
collection  request  contact  )ohn  Trelea.se 
at  (202)  208-2783.  or  electronic.ally  at 
jtrelease@ostnre.gov.  You  may  also 
review  the  information  collection 
request  online  at  http:// 

WWW. regin fo.gov.  Follow  the 
instructions  to  review  Dejiartment  of  the 
Interior  collections  under  review  hv 
OMB. 

SUPPLEMENTARY  INFORMATION:  OMB 
regulations  at  .1  CFR  1320.  which 
implement  provisions  of  the  Pajierwork 
Reduction  Act  of  1001  (Piih.  L.  104-13), 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
o])])orlimitv  to  comment  on  information 
collection  and  recordkeeping  activities 
Isee  1  CFR  1320.8(d)|.  O.SM  has 
submitted  the  request  to  OMB  to  renew 
its  approval  for  the  collection  of 
information  found  at  30  ('.FR  jiart  882. 
O.SM  is  requesting  a  3-year  term  of 
ap|)ri)val  for  this  information  collection 
activity. 

An  agency  may  not  conduct  or 
sponsor,  and  a  ])ersi)n  is  not  required  to 
re.s])ond  to,  a  collection  of  information 
unless  it  displays  a  currentlv  valid  OMB 
control  luimher.  The  OMB  control 
numher  for  this  collection  of 
information  is  1020-0017.  and  may  he 
found  in  O.SM's  regulations  at  30  CFR 
882.10.  .Stales  and  Tribes  are  required  to 
resjiond  to  obtain  a  benefit. 

As  required  under  1  C.FR  1320.8(d).  a 
Federal  Register  notice  soliciting 
comments  on  this  collection  was 
jiuhlished  on  December  11,  2012  (77  FR 
73()74).  No  comments  were  received. 
This  notice  jirovides  the  juihlic  with  an 
additional  30  days  in  which  to  comment 
on  the  following  information  collection 
activity: 

Title:  30  Ck'R  jiart  882 — Reclamation 
on  Private  Land. 

OMR  Control  Number:  1020-0017. 

Sununarv:  Public  Law  0.1-87 
authorizes  Federal.  .State,  and  frihal 
governments  to  reclaim  jirivate  lands 
and  allows  for  the  establishment  of 
jirocedures  for  the  recovery  of  the  co.st 
of  reclamation  activities  on  jirivatelv 
owned  lands.  These  jirocedures  are 
intended  to  ensure  that  governments 
have  sufficient  cajialiility  to  file  liens  so 
that  certain  landowners  will  not  receive 
a  windfall  from  reclamation. 


12784 


Federal  Register /  Vol.  78,  No.  37 /Monday,  February  25,  2013 /Notices 


Ihircdii  Form  Niimhar:  None. 

Froqutmcv  of  (mlloction:  Oiuu;. 

]')os(:rii)tion  of  R(!Si}on(f(;nts:  State 
governments  and  Indian  tril)es. 

Tofal  Annuol  liosponsos:  1. 

Total  y\nnual  Burdan  Hours:  120. 

Send  comments  on  the  luuul  for  the 
collection  of  iidbnnation  for  the 
|)erformance  of  the  functions  of  the 
agency;  the  accuracy  of  the  agency's 
burden  (istimates;  ways  to  (mhance  the 
(liiality,  utility  and  clarity  of  the 
information  collection;  and  ways  to 
minimize  the  information  collection 
burden  on  respondents,  such  as  u.se  of 
automated  means  of  collection  of  tlie 
information,  to  the  ])lac(!s  listed  in 
ADDRESSES.  Plea.se  refer  to  control 
numher  1()29-{)()57  in  all 
corresjjondence. 

Before  including  your  address,  phone 
numher.  email  address,  or  other 
])ersonal  identifying  information  in  your 
comment,  you  should  he  aware  that 
your  entire  comment-including  your 
personal  identifying  information— mav 
he  made  ])uhlicly  available  at  any  time. 
While  you  can  ask  us  in  vour  comment 
to  withhold  your  ])ersonal  identifying 
information  from  imhlic  review,  we 
cannot  guarantcu:  that  we  will  he  able  to 
do  so. 

l)iit(!(l:  Feljiuarv  1<).  2()i:i. 

Aiulriiw  F.  DeVito, 

('Aiirf.  Division  of  Itagiilolorv  Support. 

IFK  Doc.  2()i:i-()4241  Filiul  2-22-i;i;  «:4.")  iiinl 
BILLING  CODE  4310-05-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-919  (Second 
Review)] 

Welded  Large  Diameter  Line  Pipe  From 
Japan;  Scheduling  of  a  Full  Five-Year 
Review  Concerning  the  Antidumping 
Duty  Order  on  Welded  Large  Diameter 
Line  Pipe  From  Japan 

AGENCY;  United  Status  Inturnational 
Trade  Commi.ssion. 
action:  Notice. 

SUMMARY:  The  Commission  herehv  gives 
notice  of  the  scheduling  of  a  full  review 
pursuant  to  section  751  (cKf))  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1(i75(c)(5)) 
(the  Act)  to  determine  whether 
revocation  of  the  antidumping  duty 
order  on  welded  large  diameter  line 
pipe  from  )aj)an  would  he  likely  to  lead 
to  continuation  or  recurrence  of  material 
injury  within  a  reasonably  foreseeable 
time.  For  further  information 
concerning  the  conduct  of  this  review 
and  rules  of  general  aj)plication.  c:onsult 
the  Commission’s  Rules  of  Practice  and 


Procedure,  jiart  201,  suhparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
snl)])arts  A,  11,  E,  and  F  (It)  CFR  j)art 
207). 

DATES:  Fffactiva  Data:  F’ehruarv  19, 

2013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  Petronzio  (202—205-3170), 

Office  of  Investigations,  U..S. 

International  Trade  (k)mmission.  500  E 
Street  SW..  Washington,  DC  20430. 
Hearing-impaired  persons  can  obtain 
information  on  this  mattiir  by  contacting 
the  Commission’s  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  sjjecial 
a.ssi.stance  in  gaining  access  to  the 
Commission  should  contact  the  (Iffice 
of  the  Secretary  at  202-205-2000. 
CJeneral  information  concerning  the 
Commission  may  also  he  obtained  by 
accessing  its  Internet  server  (httj):// 
ivww’.usitc.oov).  'The  public  record  for 
this  review  may  he  viewed  on  the 
Commission’s  electronic  docket  (EDIS) 
at  http://adis.usitc.gov. 

SUPPLEMENTARY  INFORMATION: 

Background. — (In  )anuary  4,  2013,  the 
Commission  determined  that  responses 
to  its  notice  of  institution  of  tlu;  subjecl 
five-year  review  wen;  such  that  a  full 
review  i)ursuant  to  section  751(c)(5)  of 
the  Act  should  proccMul  (78  FR  3918. 
lanuary  17,  2013).  A  record  of  the 
{kinuuissioners’  votes,  the 
Commission’s  statement  on  adecpiacv, 
and  any  individual  Commissioner’s 
statements  are  available  from  the  Office 
of  the  Secretary  and  at  the 
Commission’s  Web  site. 

Participation  in  tha  raviaw  and  public 
sarvica  list. — Persons,  including 
industrial  u.sers  of  the  subject 
merchandise  and,  if  the  merchandise  is 
sold  at  the  retail  level,  representative 
consumer  organizations,  wi.shing  to 
participate  in  this  review  as  parties 
must  file  an  entrv  of  a])])earance  with 
the  Secretary  to  the  Commission,  as 
provided  in  section  201.11  of  the 
Commission’s  rules,  by  45  days  after 
publication  of  this  notice.  A  party  that 
filed  a  notice  of  a])])earance  following 
publication  of  the  Commission’s  notice 
of  institution  of  the  review  need  not  file 
an  additional  notice  of  a|)pearance.  The 
Secretary  will  maintain  a  public  .service 
list  containing  the  names  and  addre.sses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  the  review. 

Limited  disclosure  of  business 
proprietaiy  information  (BPIj  under  an 
administrative  protective  order  (ABO) 
and  BPI  service  list. — Pursuant  to 
section  207. 7(a)  of  the  (k)mmission’s 
rules,  the  Secretary  will  make  BPI 
gathered  in  this  review  available  to 
authorized  a])])licants  under  the  APO 


issued  in  the  review,  provided  that  the 
application  is  made  by  45  days  after 
])uhlication  of  this  notice.  Authorized 
applicants  must  represent  intere.sted 
parties,  as  defined  hv  19  II..S.C. 

§  1877(9).  who  are  parties  to  the  review. 

A  |)arty  granted  access  to  BPI  following 
publication  of  the  Commission’s  notice 
of  institution  of  the  review  need  not 
reapply  for  such  acce.ss.  A  .separate 
service  li.st  will  he  maintained  hv  the 
Secretary  for  those  ])arties  authorized  to 
receive  BPI  under  the  APO. 

Staff  report. — The  prehearing  staff 
rejjort  in  the  review  will  he  placiul  in 
the  nonpuhlic  record  on  July  15.  2013, 
and  a  public  version  will  l)e  i.ssued 
thereafter,  pursuant  to  section  207.84  of 
the  Commission’s  rules. 

Hearing. — The  C.ommi.ssion  will  hold 
a  hearing  in  connection  with  the  review 
hiiginning  at  9;30  a.m.  on  August  1. 

2013.  at  the  II.S.  International  'Trade 
Commission  Building.  Recpiests  to 
ap])ear  at  the  hearing  should  he  filed  in 
writing  with  the  Seenbary  to  the 
(]ommi.ssion  on  or  before  July  25,  2013. 

A  nonparty  who  has  testimony  that  may 
aid  the  Commission’s  deliberations  mav 
recpiest  permission  to  present  a  short 
statement  at  the  hearing.  All  parties  and 
non])arties  desiring  to  api)ear  at  the 
hearing  and  make  oral  pre.sentations 
shonld  attend  a  j)rehearing  conferenci! 
to  he  held  at  9:30  a.m.  on  July  29,  2013, 
at  the  IJ.S.  International  Trade 
Commission  Building.  Oral  testimonv 
and  written  materials  to  he  snhmitteil  at 
the  public;  hearing  are  governed  hv 
.sections  201.8(t))(2).  201.13(0.  207.24. 
and  207.88  of  the  (k)mmission’s  rules. 
Parties  must  submit  any  recpiest  to 
jeresent  a  portion  of  their  hearing 
testimony  in  camera  no  later  than  7 
business  days  prior  to  the  date  of  the 
hearing. 

Written  submissions. — Each  party  to 
the  review  mav  submit  a  jerehearing 
brief  to  the  Commission.  Prehearing 
briefs  must  conform  with  the  provisions 
of  section  207.85  of  the  Commission’s 
rules;  the  deadline  for  filing  is  July  24. 
2013.  Parties  may  also  file  written 
testimony  in  connection  with  their 
presentation  at  the  hearing,  as  provided 
in  section  207.24  of  the  Commission’s 
rules,  and  posthearing  briefs,  which 
miKst  conform  with  the  provisions  of 
section  207.87  of  the  Commi.ssion’s 
rules.  'The  (hiadline  for  filing 
posthearing  briefs  is  August  12.  2013; 
witness  testimony  must  he  filed  no  later 
than  three  days  before  the  hearing.  In 
addition,  any  person  who  has  not 
entered  an  apjcearance  as  a  jcarty  to  the 
review  may  submit  a  written  statement 
of  information  pertinent  to  the  subject  of 
the  review  on  or  before  August  12,  2013. 
(In  Septemlcer  5.  2013,  the  Commission 
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will  make  available  to  jjarties  all 
information  on  which  they  have  not  hail 
an  o|)j)ortnnity  to  comment.  I’artie.s  may 
Kuhmit  final  comments  on  this 
information  on  or  before  September  0. 
2013,  hilt  such  final  comments  must  not 
contain  new  factual  information  and 
mn.st  otherwise  comply  with  section 
207.08  of  the  Oommission’s  rules.  All 
written  submissions  mn.st  conform  with 
the  provi.sions  of  section  201.8  of  the 
(’.ommi.ssion’s  rules:  anv  submissions 
that  contain  BPI  mn.st  also  conform  with 
the  requirements  of  sections  201.0. 

207.3.  and  207.7  of  the  (lommission's 
rules.  iMease  he  aware  that  the 
Commission's  rules  with  resjiect  to 
electronic  filing  have  been  amended. 

The  amendments  took  effect  on 
November  7.  2011.  See  70  Fed.  Reg. 
01037  (Oct.  0,  2011)  and  the  newly 
revi.sed  Commission's  Handbook  on  F- 
Filing.  available  on  the  (lommission’s 
Web  site  at  http://(;(iis.usHc.go\’. 

Additional  written  submissions  to  the 
Commi.ssion,  including  reipiests 
pursuant  to  section  201.12  of  the 
(lommission's  rides,  shall  not  he 
accepted  unless  good  cause  is  shown  for 
accejiting  such  submissions,  or  imle.ss 
the  submission  is  pursuant  to  a  specific 
request  by  a  Commissioner  or 
Commission  staff. 

fn  accordance  with  sections  201.1()(c) 
and  207.3  of  the  Commission's  rides, 
each  document  filed  by  a  party  to  the 
review  mn.st  he  .served  on  all  other 
parties  to  the  review  (as  identified  by 
either  the  public  or  BPI  service  list),  and 
a  certificate  of  service  mn.st  he  timelv 
filed.  The  Secretary  will  not  accept  a 
docnment  for  filing  without  a  certificate 
of  service. 

Authority:  'I’liis  rex’iinv  is  lieing  coihIucIciI 
uiidiir  authority  of  title  \’ll  of  tlie  Tariff  Act 
of  this  notice  is  inililished  |)ursuant  to 
section  207. (i2  of  tlie  Coininission's  rules. 

8y  order  of  the  Coniinission. 

Issued:  l•'el)ruarv  10.  2013. 

I.isa  K.  Barton, 

Acling  .S’ei  re/iirr  lo  Ihr  (Commission. 
il  K  Doc.  2(n:i-(141(i;i  I'ited  l-Tl-WV.  H:4.')  anil 
BILLING  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-745] 

Certain  Wireless  Communication 
Devices,  Portable  Music  and  Data 
Processing  Devices,  Computers  and 
Components  Thereof;  Commission 
Decision  To  Review  in  Part  a  Remand 
Initial  Determination  Finding  No 
Violation  of  Section  337;  Request  for 
Written  Submissions 

agency:  l)..S.  Ininrnational  Trado 
(lummi.ssion. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  IJ.S.  International  Trade 
(lommission  has  determined  to  review 
in  ])ar(  the  presiding  administrative  law 
judge’s  (“ALJ")  remand  initial 
determination  (“Remand  ID”)  issued  on 
December  18.  2012,  finding  no  violation 
of  .section  337  of  the  Tariff  Act  of  1!)3(). 
It)  II.S.C.  1337  in  the  ahove-cajitioned 
investigation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Megan  M.  Valentine,  Office  of  the 
Oeneral  Oonn.sel,  U.S.  International 
Trade  Oommission,  .'iOO  F  .Street  .S\V., 
Washington,  DO  2()43().  tehqihone  (202) 
708-2301.  Oopies  of  non-confidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  he  available  for 
inspection  during  official  Inisine.ss 
hours  (8:4.')  a.m.  to  .'):!.')  p.m.)  in  the 
Office  of  the  .Secretarv,  IJ..S. 

International  Trade  (lommission,  .'500  F 
.Street  .S\V..  Washington,  DO  20430, 
telephone  (202)  20.'5-2000.  Oeneral 
information  concerning  the  (Commi.ssion 
may  also  he  obtained  by  accessing  its 
Internet  server  at  http:/ /www. usHc.gov . 
The  public  record  for  this  investigation 
may  he  viewed  on  the  (Commission’s 
electronic  docket  (FDhS)  at  http:// 
cdis.usitc.gov.  Hearing-impaired 
persons  are  advised  that  information  on 
this  matter  can  he  obtained  by 
contacting  the  (Commi.ssion’s  TDD 
terminal  on  (202)  20.'5-1810. 
SUPPLEMENTARY  tNFORMATION:  'f  lu; 
(Commission  instituted  this  investigation 
on  .November  8,  2010,  based  on  a 
complaint  filed  by  Motorola  Mobility. 
Inc.  of  Fihertyville,  Illinois.  75  FR 
()8()10-20  (Nov.  8,  201 1)).  'I'he  complaint 
alleges  violations  of  .section  337  of  the 
Tariff  Act  of  1930,  as  amended,  19 
II..S.(C.  1337  (“.section  337”).  in  the 
importation  into  the  United  .States,  the 
sale  for  imjiortation,  and  the  sale  within 
the  United  States  after  importation  of 
certain  wireless  comnuinication 
devices,  portable  music  and  data 
])roce.ssing  devices.  t:ompiiter.s  and 
components  thereof  hv  rea.son  of 


infringement  of  certain  claims  of  l)..S. 
Patent  Nos.  0. 272, 333  (“the  '333 
|)atent”):  0. 240.802  (“the  '802  ])atent”): 
0,240.097  (“the  '097  jiatent”):  .'5,3.'59,31 7 
(“the  '317  jiatent”):  .'5.030,223  (“the  '223 
patent”):  and  7,751.820  (“the  '820 
l)alent”).  The  complaint  further  alleges 
the  existence  of  a  domestic  industry. 

The  (Commission’s  notice  of 
investigation  named  A])])le  Inc.  of 
(Cupertino,  (California  as  re,s])ondent. 

The  Office  of  Unfair  Inqiort 
Investigation  (“OUll”)  was  named  as  a 
partici|)ating  party,  however,  on  Inly  29, 
2011.  OUIl  withdrew  from  further 
participation  in  the  investigation.  See 
(Commi.ssion  Investigative  .Staffs  Notic.e 
of  Nonjiarticipation  ()iily  29.  2011).  The 
(Commi.ssion  later  partially  terminated 
the  investigation  as  to  the  '317  patent 
and  the  '82(5  ])atent.  Notice  ()une  28. 
2011):  Notice  (Jan  27.  2012). 

On  Ajiril  24.  2012,  the  ALJ  issued  his 
final  ID,  finding  a  violation  of  section 
337  as  to  the  '097  ])atent  and  finding  no 
violation  as  to  the  '223.  ’333.  and  ’097 
jiatents.  On  May  9.  2012,  the  AL)  issued 
liis  recommended  determination  on 
remedy  and  bonding.  On  June  25.  2012, 
the  (Commi.ssion  determined  to  review 
the  iinal  ID  in  part.  77  FR  38820-29 
(June  29.  2012).  On  August  24.  2012,  the 
(Commission  found  no  violation  with 
res])ect  to  the  ’333  patent,  the  ’097 
])atent,  and  the  ’223  jiatent.  77  FR 
52759-701  (Aiig.  30.  2012).  The 
(Commi.ssion  remanded  the  investigation 
to  the  ALJ  with  respect  to  the  ’802 
patent  iqion  reversing  his  finding  that 
the  a.sserted  claim  of  the  ])atent  is 
invalid  as  indefinite.  Id.:  see  Order 
(Aug.  24.  2012).  .Specifically,  the 
(Commi.ssion  instructed  the  ALJ  to  make 
findings  regarding  infringement, 
validity,  and  domestic  industry 
concerning  the  a.sserted  claim  of  the 
’802  ])atent.  The  Commi.ssion’s  Order 
instructed  the  ALJ  to  set  a  new  target  as 
necessary  to  accommodate  the  remand 
proceedings.  On  Octol)er  1,  2012,  the 
ALJ  issued  Order  No.  30,  setting  the 
target  date  for  completion  of  the  remand 
proceedings  as  Ajiril  22,  2013.  Order 
No.  30  (Oct.  1, 2012).  On  October  18. 
2012.  the  (Commission  determined  not 
to  review  the  ID  setting  the  new  target 
date.  Notice  (Oct.  18.  2012). 

On  December  18,  2012,  the  y\LJ  issued 
his  Remand  ID,  finding  no  violation  of 
.section  337  with  resjiect  to  the  ’802 
Jiatent.  In  jiarticiilar,  the  ALJ  found  that 
the  relevant  accused  jiroducts  infringe 
claim  1  of  the  ’802  jiatent  literally  and 
under  the  doctrine  of  eijiiivalents.  The 
ALJ  also  found,  however,  that  claim  1  is 
invalid  as  anticijiated  by  U..S.  Patent  No. 
0,052,404  to  Harris  (“Harris  ’404”).  The 
ALJ  further  ibund  that  claim  1  is  not 
invalid  for  olivioiisness  in  light  of  Harris 
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'484  in  combination  witli  the  knowledge 
of  om;  of  ordinary  skill  in  the  art  or  in 
combination  with  IJ.S.  Patent  No. 
.5,H!)4,2!)8  to  I  toeksma  (“Ho(;k,sma 
’298").  The  AL)  also  found  that 
Motorola  has  .satisfied  the  economic  and 
technical  prongs  of  the  dome.stic 
industry  nuiiiirement  with  res])(u:t  to  the 
'882  ])at(!nt. 

On  lannarv  7.  2013.  Motorola  filed  a 
|)i!tition  for  review  of  certain  aspects  of 
the  Remand  ID’s  findings  concerning 
claim  construction  and  validity.  Also  on 
lannarv  7,  2013,  A])ple  filed  a  petition 
for  review  of  certain  aspects  of  the  final 
ID’s  findings  concerning  infringement. 
On  lannarv  15.  2013.  Motorola  fibnl  a 
response  to  Apple’s  petition.  Akso  on 
lannarv  15,  2013.  A])])le  filed  a  res])onse 
to  Motorola’s  petition. 

Having  examined  the  record  of  this 
investigation,  including  the  ALl’s 
Remand  ID,  the  jjetitions  for  review,  and 
the  resjjon.ses  thereto,  the  Commission 
has  determined  to  rciview  the  Remand 
ID  in  part.  S])ecificallv.  the  (iommi.ssion 
has  determined  to  review  the  Remand 
ID’s  construction  of  the  claim  limitation 
“touch  .sensitive  input  device"  in  claim 
1  of  the  ’882  patcmt.  The  Commission 
has  fiirth(!r  (hdermined  to  review  the 
Remand  ID’s  finding  that  the  accused 
])roducts  literally  infringe  claim  1  of  the 
’8()2  pattmt.  The  Commi.ssion  has  also 
determined  to  review  the  Remand  ID’s 
finding  that  Harris  ’484  anticipates 
claim  1  of  the  ’882  patent.  TIk; 
Commission  has  further  determined  to 
review  the  Remand  ID’s  finding  of  non¬ 
obviousness  pursuant  to  section  210.44 
of  the  Commi.ssion ’s  Rules  of  Practice 
and  Procedure  (15)  CFR  210.44). 

The  Commission  has  determined  not 
to  review  the  remaining  issues  decided 
in  the  Remand  ID. 

In  connection  with  its  review,  the 
l)arties  are  requested  to  brief  their 
positions  on  the  issue  of  whether  claim 
1  of  the  ’882  patent  is  obvious  in  view 
of  Harris  ’484  in  combination  with  the 
knowledge  of  one  of  ordinary  skill  in 
the  art  or  in  combination  with  Hoeksma 
’25)8.  The  Commission  is  ])articularly 
interested  in  r(;si)onses  to  the  following 
cpiestion: 

Dees  tlu;  evidence!  in  the  nicord  sn])])()rl  a 
finding  that  claim  1  of  llu!  ■8(i2  jjalent  is 
obvious  in  vi(!W  of  Harris  ’484  in 
coinl)inalion  with  the  knowledge  of  oik!  of 
ordinarv  skill  in  tiu!  art  or  in  combination 
with  Iloeiksma  ’25)8  when!  Ilu!  (!vid(!nc(! 
d(!monslrat(!s  that  the  {!xisl(!nc(!  of  portable! 
e:ennmnnie:alie)n  ele!vie;e!s  using  "le)ne:b 
sensitive  iniriit  ele!vie'.e!s."  inedneling  tenieli 
se;re!(!ns,  we!r(!  kne)wn  in  tlu!  iirt  prieir  te)  the! 
filing  e)f  lIu!  a|)plie:ation  le!aeling  tei  the!  '882 
patent  anel  is  elisedeeseel  in  ne)e!ksma  '25)8?  In 
eliseaissing  this  issue,  |)le!ase!  re!fe!r  tei  the 
teuiediings  e)f  the  re!fe!re!ne:e!S.  the!  knejwleelge!  ed 
eene  e)f  eerelinarv  skill  in  the  art  at  the!  time  e)f 


filing  of  the!  ’882  pale!nl  ;ij)plie;atie)n.  anel  the! 
e!viel(!ne:e!  in  the!  re!e:e)rel  re!geireling  the! 
me)tivatie)n  te)  eieemhine!  Ihirris  '4(i4  with  the! 
kne)wle!elge!  e)f  enie!  e)f  orelimiry  skill  in  the!  <irt 
e)r  with  1  Io(!ksma  ’25)8.  Alse),  |)lease!  adeln!ss 
whe!the!r  the!re!  are!  emv  S(!e:e)nelarv 
e:onsid(!ratie)ns  th.it  weenlel  pre!V(!nt  a  fineling 
e)f  ohvie)nsne!ss. 

The  ])artie!.s  have  heu!))  invit))el  te)  brief 
e)nly  the  eliscreite  i.ssnes  elei.seaiheul  aheeve, 
with  refei  eince  te)  the  applietahle  law  anel 
e)vielentiarv  reiceerel.  The  partie!.s  are)  ne)t 
te)  brief  e)ther  issuers  e)u  reiview,  which 
iire  aele)e)uately  ])i'e).sente!tl  in  the  parties’ 
existing  filings. 

In  e;e)nne)ctie)n  with  the  final 
elispositie)!)  of  this  investigatie)n,  the 
Ce)mmi.ssie)n  may  (1)  issue  an  e)rder  that 
coulel  result  in  the  exclusion  e)f  the 
suhjeed  articles  from  entry  into  the 
United  States,  anel/e)r  (2)  issue  a  cea.se 
anel  elesi.st  order  that  conlel  rersult  in  the 
re.s])e)nelent  being  i  tHpiireel  te)  e:ease  anel 
elesi.st  from  engaging  in  unfair  acts  in 
the  im])e)rtation  anel  .sale  of  such 
articles.  If  the  Ce)mmis.sie)n  ce)ntemplate).s 
se)me  fe)rm  e)f  remeuly,  it  must  e:e)n.side!r 
the  effereds  of  that  remeely  upe)u  the 
j)uhlic  interevst.  'I'he  fae:te)rs  the 
Ce)mmis.sie)n  will  consider  incluele  the 
efferct  that  an  e)xcln.sie)n  e)reler  anel/e)r  a 
cerase  anel  elersist  e)rele)r  weeulel  have  e)n 
(1)  the  ])ul)lic  heralth  anel  welfare.  (2) 
ce)mpe)titive  ce)nelitie)ns  in  the  U.S. 
e)e:e)ne)my.  (3)  U.S.  proeluctie)u  e)f  artiedes 
that  are)  like  err  elireredly  cermpetitive  with 
theese  that  are)  snhjerct  te)  inve.stigatie)n. 
anel  (4)  U.S.  ce)n.sume)r.s. 

If  the  Ce)nnni.s.sie)n  eerelers  seeme  feerm 
e)f  remerely,  the  U.S.  Ti’aele 
Re])re).sentative,  as  elehrgateel  by  the 
Prersielent,  has  80  days  te)  apj)re)ve  or 
eli.sap])rove  the  (Commission’s  action. 

S’e?e  I’residential  Meme)ranelnm  e)f  Julv 
21, 2005,  70  FR  43251  ()uly  28,  2005). 
During  this  perie)el,  the  subject  articlers 
woulel  he  entitleel  to  enter  the)  Uniteel 
States  uneler  hernd,  in  an  amount 
eletermineel  by  the  Commi.ssion  anel 
])re).scrihe)d  by  the  See:retarv  of  the 
Trerasurv. 

The  Commissie))!  will  e:e)nsiele)r  the 
issues  relateel  te)  remerely.  the  puhlie: 
intererst,  anel  he)neling  haserel  npe)n  filings 
previe)u.sly  suhmitteel  by  the  peirtiers  to 
the  inverstigatie))!,  interesteel  ge)ve)rnme)nt 
agene.ies,  the  Offiex)  e)f  Unfair  Impe)rt 
Investigatieens,  anel  e)the)r  iuterrer.steel 
])€n’tie).s.  Sf.v)  Puhlie:  Interrer.st  submissions 
fileel  e)u  [uly  5),  2012.  We  akse)  neete  that 
the  Ceemplainant  h.is  prervieeuslv 
])re)viele)el  the  elaters  theit  the  patent-at- 
i.ssue  exi)ire).s  .mel  the  irPSUS  numbers 
uneler  whie:h  the  ae;e;use)el  preeelucts  are 
impeerterel.  See Ceemplainant  Me)te)re)la 
Me)hility  bbC’s  Operning  brief  e)n 
Commissie)))  Rerview  (Puhlie:  Ver.)  at  70 
()uly  15),  2012).  (Ce)mplainant  has  also 
previeeusly  suhmitteel  ])re)pe).se)d  remeelial 


eerelerrs  for  the  (Ce)nuni.ssie)n’s 
e:e)nsiele)ratie)n.  S’ee  id.  at  Exhs.  7  &  8. 

ll';7/fen  Suhnii.'ision.s:  Thi'.  ])iirtie).s  te) 
the)  inverstigatieen  aie)  requersterel  te)  file 
wi’itten  suhmis.sie)ns  e)n  the  issuers 
ielentifierel  in  this  ne)tie:e).  The  written 
snhmi.ssieHis  nui.st  he  filerel  ne)  later  than 
e:le).se)  erf  husinerss  ern  Mare:h  8,  2013. 

Reply  sidrinissierns  mu.st  he  fileel  ner  later 
than  the  e:le)se  erf  business  ern  Mare:h  15, 
2013.  No  furtherr  submissierns  ern  these 
issuers  will  he  permitteel  uule.ss 
ertherwiser  errelereel  by  the  Cermmi.ssion. 

Perserns  filing  written  .suhinissierns 
mu.st  file  the  erriginal  eloerument 
elerctrernierally  on  or  before  the  deadlines 
stateel  edreeve  anel  submit  8  true  pajrer 
e:o])ie).s  ter  the  Office  erf  the  Sererrertary  by 
noon  the  next  elay  inirsuant  to  serctiern 
210.4(1)  erf  the  (Commi.ssiern’s  Rulers  of 
Pi'cictie:e  anel  Prerereelure  (15)  (CFR 
210.4(()).  Sidrmi.ssierns  shoulel  rerferr  ter 
the  inverstigatiern  numherr  ("Inv.  Ner. 
337-TA-745’’)  in  a  prominent  phierer  ern 
the  cerverr  page  anel/err  the  first  jrage.  (S’ere? 
Hanelhererk  ferr  Hlerertrernie:  Filing 
Prerererelures.  http:/ /www.usitc. gov/ 
soc  rotary/ fodrognoticos/rulos/ 
bandbookonoloctronic Jiling.pdf). 
Perserns  with  epierstierns  rergeireling  filing 
sherulel  e:e)ntae:t  the  Se)e:re)t;irv  (202-20.5- 
2000). 

Any  irerrsern  elesiring  ter  suhinit  a 
ele)e:nme)nt  ter  the  Cermmi.ssiern  in 
e:e)nfiele)ne:e  must  re)e]ue)st  cernfielerntial 
treratmernt.  All  sue:h  rerepiersts  shoulel  her 
elire)e:te)el  ter  the  Se)e:re)tarv  ter  the 
(Cermmi.ssiern  anel  mu.st  iucluelea  full 
statement  erf  the  reraserns  whv  the 
(Cermmissiern  shernlel  grant  sue:h 
tieratment.  Soo  15)  (CFR  201.8.  Dercuments 
ferr  whie:h  e:onfiele)ntial  treatment  by  the 
(Cermmi.ssiern  is  properly  sought  will  he 
treraterel  ae:c:e)relingly.  A  redacteel  nern- 
e:onfielential  version  of  the  eloe:ument 
must  also  he  fileel  simultaneously  with 
the  any  erernfidential  filing.  All  nern- 
erernfielential  written  submissierns  will  he 
available  ferr  ])uhlie:  in.s|)e)e:tiern  at  the 
Office  erf  the  Seerrertarv  and  on  EDIS. 

The  authoritv  ferr  the  (Commission’s 
deterrmi nation  is  e:e)ntaine)el  in  .sectiern 
337  erf  the  'Diriff  Ae:t  of  15)30.  as 
eimerneleel  (15)  U.S.(C.  1337).  emel  in 
.serctions  210.42-48  anel  210.50  erf  the 
(Commi.ssieru’s  Rulers  erf  Priie:tie:e)  anel 
Prere:e)dure)  (15)  (CFR  210.42-48  anel 
210.. 50). 

Issiierel:  Ferlrniarv  15).  2013. 

8y  errelerr  of  I  her  (Cerinniissiern. 

I.isei  R.  Hiiiiirn, 

Acting  SccrctaiT  to  the  (ioinmission. 

|I•■K  Ooc.  2en;M)41«:{  idled  2-22-\:v.  8:4.')  ain| 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  332-540] 

Digital  Trade  in  the  U.S.  and  Global 
Economies,  Part  2;  Institution  of 
Investigation  and  Scheduling  of 
Hearing 

agency:  United  States  Intianational 
Trade  ('.oinini.ssion. 

ACTION:  Institution  of  invcjstigation, 
opportunity  to  appear  at  i)ul)li(:  hearing 
and  provide;  written  sul)inissions.  and 
extension  of  d(;adlines  for  filing  r(;(iuests 
to  appear  at  hearing  and  pre-liearing 
la  iefs  and  statements. 

SUMMARY:  In  n;.siK)nse  to  a  reque.st  from 
the  Senate  ('.ommittee  on  Finance 
(Committee)  dated  Decemh(;r  13.  2012 
(received  on  Decemher  14.  2012)  under 
section  332(g)  of  tlie  Tariff  Act  of  1030 
(10  U.S.C.  1332(g)).  the  U.S. 

International  Trade  Commission  lias 
instituted  the  second  of  two 
inve.stigations,  investigation  No.  332- 
540.  IJi^itdl  Tnuii;  in  tin;  I KS.  (tnd 
(ilohdl  I-iconoinids.  Part  2.  'I’he 
Commission’s  re|)ort  in  this 
investigation  will  build  upon  the 
approaches  outlined  in  the 
Commi.ssion's  rejiort  in  the  first 
investigation.  No.  332-531.  Digital 
I’nnU;  in  tin;  I  f.S.  and  (ilohdl 
Kconomids,  Part  1,  which  is  scheduled 
to  he  transmitted  to  the  Committee  by 
July  14.  2013.  The  Commission  has 
jireviously  annoimccid  that  it  will  hold 
a  public  hearing  in  the  two 
inve.stigations  on  March  7.  2013. 

DATES: 

Fehruary  28,  2013;  New  deadline  for 
filing  reiiuests  to  ajipear  at  the  public 
hearing. 

Fehruary  28.  2013:  New  deadline  for 
filing  ])re-hearing  briefs  and 
statements. 

March  7.  2013;  Public  hearing. 

March  14.  2013:  Deadline  for  filing  ])o.st- 
hearing  briefs  and  statements. 

March  21. 2014:  D(;adline  for  filing  all 
other  written  submissions. 

)nly  14.  2014:  Transmittal  of 
("ommission  rei)ort  to  the  Committee. 
ADDRESSES:  All  Commission  offices, 
including  the  Commission’s  h(;aring 
rooms,  are  located  in  the  Unit(;d  States 
International  'I'rade  Commission 
Huilding.  500  F  Stre(;t  S\Y.,  Washington, 
DC.  All  writt(;n  submissions  should  he 
addr(;.ssed  to  the  Secretary,  United 
.Stat(;s  International  'I’rade  Commission. 
500  F  Street  S\V..  Washington.  DC! 
20430.  'file  public  record  for  this 
investigation  may  he  viewed  on  the 
Commission’s  electronic  docket  (FDIS) 
at  https:/ /ddis.nsitc.gov/(;dis3-inU;vndl/ 
app. 


FOR  FURTHER  INFORMATION  CONTACT: 

Project  L(;ader  )ames  Stamps  (202-20.5- 
3227  ov  idinf;s.stdinps@nsit(:.gov)  or 
D(;putv  Proj(;ct  Leader  David  Coffin 
(202-20.5-2232  or 

ddvid.cdfJin@nsit(:.go\’)  for  iiddrmat ion 
specific  to  this  investigation.  For 
information  on  the  legal  aspects  of  th(;se 
inve.stigations,  contact  William  C(;arhart 
of  the  Commission’s  Office  of  the 
C(;neral  Counsel  (202-2t).5-30‘)l  or 
\villi(nn.g(;drlnn't@nsitc.g()v).  'fhe  media 
should  contact  Margaret  O’Laughlin, 
Office  of  Fxternal  R(;lation.s  (202-205- 
1 81 0  or  nnn'gdr(;t.oldnghlin@nsit(;.gov). 
Mearing-impaired  individuals  mav 
obtain  information  on  this  matter  by 
contacting  the  Commission’s  'FDD 
terminal  at  202-20,5-1810.  (General 
information  concerning  the  Commi.ssion 
may  also  be  obtained  by  accessing  its 
W(;h  site  (http://\viv\\’.nsit(:.gdv].  Persons 
with  mobility  impairments  who  will 
need  sp(;cial  assistance  in  gaining  acce.ss 
to  the  Commission  should  contac:t  the 
Office  of  the  .Secretary  at  202-20.5-2000. 

Bdckgroninl:  As  recpuisted  by  the 
Committ(;e,  the  (Commi.ssion  will  base 
its  report  in  this  second  invii.stigation  on 
available  information.  ini:luding  a 
survey  of  U..S.  firms  in  selected 
industries  ])articularlv  involved  in 
digital  trade  and  the  apjilication  of 
a|)proache.s  outlimid  in  the  first  rejiort. 

To  the  (ixtent  ])ractical)le.  this  second 
re])ort  will: 

•  F.stimate  the  value  of  U..S.  digital 
trade  and  the  ])otential  growth  of  this 
trade  (with  the  potential  growth 
estimates  to  highlight  anv  kev  trends 
and  discu.ss  their  im|)lication.s  for  U..S. 
busine.sses  and  employment); 

•  Provide  insight  into  the  broader 
linkages  and  contributions  of  digital 
trade  to  the  U..S.  economv  (such 
linkages  and  contributions  may  include 
effects  on  consumer  welfare,  output, 
liroductivity.  innovation,  hnsiness 
practices,  ami  job  creation); 

•  Present  case  studies  that  examine 
the  imj)ortance  of  digital  trade  to 
selected  U..S.  industries  that  use  or 
])roduce  such  goods  and  services,  with 
some  of  the  case;  studies  to  highlight,  if 
po.ssihle.  the  impact  of  digital  trade  on 
small  and  medium-sized  enterprises: 
and 

•  Fxamine  the  effect  of  notable 
harri(;rs  and  im|)(;diment.s  to  digital 
trade  on  .select(;d  indu.stries  and  the 
broader  U..S.  (;conomy. 

The  (Commission  expects  to  transmit 
this  .second  r(;j)ort  to  the  (iommittee  hv 
)uly  14.  2014. 

The  Commission  ])ul)lish(;d  notice  of 
institution  of  the  first  investigation, 
investigation  No.  332-531,  Digitcd  Tradi; 
in  tin;  U.S.  and  Ulolnd  Econoinids.  Part 
J,  and  the  .scheduling  of  a  public 


h(;aring  for  both  investigations,  in  the 
Federal  Register  of  )anuary  14,  2013  (78 
FR  2()00).  The  (Commission  will  transmit 
its  report  to  the  (Committ(;e  in  this  first 
inve.stigation  by  )uly  14,  2013.  As 
i'(;(iue.sted  by  the  (Committee,  in  its  first 
rei)ort  the  (Commission  will: 

•  Describe  U..S.  digital  trade  in  the 
context  t)f  the  broader  economv: 

•  Fxamine  U..S.  and  global  digital 
trade,  the  relationshi])  tt)  other  cros.s- 
horder  transactions  (e.g.,  foreign  direct 
investment),  and  the  extent  to  which 
digital  trade;  facilitates  and  enables  trade 
in  other  sectors: 

•  D(;scril)e  notable  harriers  and 
impediments  to  digital  trade;  and 

•  Outline  potential  ap])roache.s  for 
assessing  the  linkages  and  contributions 
t)f  digital  trade  to  the  U..S  economy, 
noting  any  challenges  associated  with 
data  ga]3s  and  limitations:  such 
contributions  and  linkages  may  include 
effects  on  consumer  welfare,  out])ut, 
])roductivity.  innovation,  business 
practic(;.s,  and  job  creation. 

For  the  ])urpos(;s  of  these  r(;])ort.s,  the 
Commi.ssion  is  defining  “digital  trade’’ 
to  encompass  commerce  in  ])roduct.s 
and  services  deliveri;d  over  digital 
networks.  Fxamples  include  softwan;, 
digital  media  files  (e.g.,  e-books  and 
digital  audio  fih;s).  and  s(;rvice.s  such  as 
data  processing  and  ho.sting.  'I’he  report 
will  also  (;xamine  how  other  indust ri(;s, 
such  as  financial  servic;(;s  and  retailing, 
make  use  of  digital  ])roducts  and 
.s(;rvic(;.s  for  j)roduction  and  trade. 

PnhUc  ! ladling:  A  public  hearing  in 
connection  with  these  inve.stigations 
will  h(;  held  at  the  U..S.  International 
'I’rade  Commi.ssion  Building.  .5()()  F 
Street  SW.,  Washington,  DC,  beginning 
at  ‘);3()  a.m.  on  March  7,  2013.  Recpiests 
to  ai)pear  at  the  ])uhlic  hearing  should 
he  filed  with  the  Secn;tary,  no  later  than 
5:15  p.m.,  February  28.  2013.  in 
accordance  with  the  recjuirements  in  the 
"Submissions”  section  below.  All  pre- 
hearing  briefs  and  statements  should  he 
filed  not  later  than  5:15  j).m..  February 
28.  2013;  and  all  post-hearing  briefs  and 
statements  resi)onding  to  matters  rai.sed 
at  the  h{;aring  should  he  filed  not  later 
than  5:15  p.m.,  March  14,  2013.  In  the 
event  that,  as  of  the  close  of  business  on 
Fehruary  28.  2013,  no  witn(;.sse.s  an; 
.sch(;duled  to  ajipear  at  the  hearing,  the 
h(;aring  will  he  canceled.  y\nv  ])(;r,son 
int(;rest(;d  in  attending  the  hearing  as  an 
oh.serv(;r  or  non])artici]jant  should 
contact  the  Office  of  the  Secretarv  at 
202-20.5-2000  after  Fehruary  28,  2013, 
for  information  concerning  whether  the 
hearing  will  he  held. 

Writtan  Submissions:  In  lieu  of  or  in 
addition  to  ])articipating  in  the  hearing, 
interested  parties  are  invited  to  submit 
written  statements  conc:erning  these 
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investigations.  All  written  submissions 
should  1)1!  aclclnissed  to  the  Scicretary, 
and  should  lx;  received  not  later  than 
5:1.5  ]).m..  March  21, 2014.  All  written 
suhini.ssions  must  conform  with  the 
provisions  of  .sec:tion  201.8  of  the 
(lommi.ssion’s  liulns  ol  Prcictica  and 
Piocedura  (19  CFR  201.8).  .Section  201.8 
and  the  (iommi.ssion's  Haiuthook  on 
Filing  Procedures  re(|uire  that  interested 
|)arties  file  documents  (dectronically  on 
or  h(!fore  the  filing  deadline  and  submit 
eight  (8)  true  ])ai)er  copies  by  12:00  p.m. 
eastern  time  on  the  next  business  dav. 

In  the  event  that  confidential  treatment 
of  a  doc;umenl  is  requested,  interested 
])arties  must  file,  at  the  same  time  as  the 
eight  paper  co])ie.s,  at  lea.st  four  (4) 
additional  true  pa])er  co])ies  in  which 
the  confidential  information  must  he 
deleted  (see  the  following  jjaragra])!!  for 
further  information  regarding 
confidential  husine.ss  information). 
Persons  with  (juestions  regarding 
electronic  filing  should  contact  the 
.S(!cr(!tarv  (202-20.5-2000). 

Any  submissions  that  contain 
confidential  business  information  (CBI) 
mu.sl  also  conform  to  the  re(|uir(!ment.s 
of  section  201. (i  of  the  (Joinndssion’s 
Ruins  of  Plant  inn  and  Pronndarn  (It)  Cl-R 
201.0).  .Section  201.0  of  the  ruh;s 
nupdres  that  the  c:over  of  the  document 
and  the  individual  i)ages  he  clearly 
marked  as  to  whether  they  are  the 
“confidential"  or  “non-confidential" 
version,  and  that  the  confidential 
business  information  is  clearlv 
ideidified  by  means  of  brackets.  All 
written  submissions,  except  for 
confidential  business  information,  will 
he  made  available  for  in.s|)ection  hv 
interested  jjarties. 

In  its  recjuest  letter,  the  Committee 
stated  that  it  intends  to  make  the 
Commi.ssion's  reports  available  to  the 
public  in  their  entindy.  and  asked  that 
the  (iommission  not  include  any 
confidential  husine.ss  information  or 
national  security  classified  information 
in  the  re])orts  that  the  (Commission 
.sends  to  the  Committee.  Any 
confidential  business  information 
received  by  the  Commission  in  this 
investigation  and  used  in  ])reparing  this 
re])ort  will  not  he  published  in  a  manner 
that  would  reveal  the  o])erations  of  the 
firm  su])])lying  the  information. 

Hy  order  ol  tin;  Conimission. 

Issiuxl;  I'lihniarv  19,  201 :). 

I.isa  Hiiiiiin, 

Aclin^i  Sncrnlnry  la  thn  (Joiuniissioa. 

IKK  Doc.  2()i:i-()41(>l  Filed  2-22-i:i;  K;4.')  am| 
BILLING  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-870] 

Certain  Electronic  Bark  Control 
Collars;  Notice  of  Institution  of 
Investigation;  Institution  of 
Investigation  Pursuant  to  19  U.S.C. 

1337 

AGENCY:  l)..S.  International  Trade 

(Commission. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that  a 
com])laint  and  a  motion  for  temporary 
relief  were  filed  with  the  U..S. 
International  Trade  (CCommission  on 
January  14,  2013,  under  section  337  of 
the  Tariff  Act  of  1930,  as  amended,  19 
IJ,.S.(C.  1337,  on  behalf  of  Radio  .Sy,stems 
Corporation  of  Knoxville,  Tenne.s,see. 
.Sui)plements  to  the  complaint  werii 
filed  on  Fehruarv  0,  2013.  The 
comi)laint  alleges  violations  of  .section 
337  l)a,sed  U])on  the  im|)ortation  into  the 
United  .States,  the  sale  for  importation, 
and  the  sale  within  the  United  .States 
after  importation  of  certain  electronic 
hark  control  collars  by  reason  of 
infringiMuent  of  certain  claims  of  U..S. 
Patent  No.  5,927,233  (“the  ‘233  patent”). 
The  com])laint  further  alleges  that  an 
industry  in  the  Unitcul  .States  exists  as 
recpiired  bv  subsection  (a)(2)  of  section 
337. 

The  complainant  rerpiests  that  the 
(Commission  institute  an  investigation 
and,  aft(!r  the  investigation,  issue  an 
exclusion  order  and  a  cease  and  desist 
order. 

'The  motion  for  tem])orarv  relief 
reejuests  that  the  Commission  issue  a 
temporary  limited  exclusion  order  and 
temi)orarv  cease  and  desist  order 
prohibiting  the  importation  into  and  the 
sale  within  the  United  .States  after 
imj)ortation  of  certain  electronic  bark 
control  collars  that  infringe  claims  1,  3. 
(),  8.  t),  and  15  of  the  ‘233  jjatent  during 
the  course  of  the  (Commission’s 
investigation. 

ADDRESSES:  3'he  complaint,  except  for 
any  confidential  information  contained 
tluirein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  i).m.)  in  the  Office  of  the 
.Secretarv,  U..S.  International  Trade 
Commission,  5()()  F  .Street  .S\V.,  Room 
112,  Washington,  D(C  2()43(i.  telephone 
(202)  2().5-2()0().  Hearing  impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  hv 
c:ontacting  the  (Commi.ssion’s  TDD 
terminal  on  (202)  20.5-1810.  Persons 
with  mobility  inqiairments  who  will 
need  special  assistance  in  gaining  access 
to  the  (Commission  should  contact  the 


Office  of  the  Secretary  at  (202)  20.5- 
2000.  (jeneral  information  t:oncerning 
the  Commission  may  also  he  obtained 
hv  accessing  its  Intcirnet  server  at 
http://\\'\\’\\’.asit(:.gov.  The  public  record 
for  this  investigation  may  he  viewed  on 
the  Commission’s  electronic  dockiit 
(FUkS)  at  hit p://ndis. asitc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Office  of  Unfair  Im])orl  Investigations, 
U..S.  International  Trade  Commission, 
telephone  (202)  205-2.500. 

Authority:  'The  aulliority  lor  institution  of 
this  invcistigiilion  is  contained  in  S(u:tion  3:)7 
of  the  Tariff  .Act  of  1930.  as  amended,  and 
in  sec:tion  210.10  of  tlu;  (Commission’s  Rules 
of  Practice  and  Procedure.  It)  CFR  210.10 
(2012). 

Scopn  of  Investigation:  Having 
considered  the  complaint,  the  iLS. 
International  Trade  Commission,  on 
February  14.  2013,  ovdnrnd  that — 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930.  as 
amended,  an  investigation  be  in.stituted 
to  determine  whether  there  is  a 
violation  of  subsection  (a)(l)(ll)  of 
section  337  in  the  importation  into  the 
United  .States,  the  .sale  for  importation, 
or  the  sale  within  the  United  .States  after 
importation  of  certain  electronic  hark 
contnil  collars  bv  rea.son  of  infringement 
of  one  or  more  of  claims  1,  3.  (i.  8,  9, 
and  15  of  the  ‘233  iiatent.  and  whether 
an  industry  in  the  United  .States  exists 
as  recpiired  by  sub.section  (a)(2)  of 
.section  337; 

(2)  Pursuant  to  section  210.58  of  the 
(Commission’s  Rules  of  Practice  and 
Procedure,  19  (CFR  210.58.  the  motion 
for  tenqiorary  relief  under  subsection  (e) 
of  section  337  of  the  Tariff  Act  of  1930, 
which  was  filed  with  the  conijilaint.  is 
provisionallv  accejited  and  referred  to 
the  presiding  administrative  law  judge 
for  inve.stigation; 

(3)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  iqion  which 
this  notice  of  investigation  shall  he 
.served; 

(a)  The  complainant  is:  Radio  .Systems 
Cor]K)ration,  10427  Petsafe  Wav. 
Knoxville.  TN  37932. 

(b)  The  resjiondent  is  the  following 
entity  alleged  to  he  in  violation  of 
.section  337.  and  is  the  partv  upon 
which  the  comiilaint  is  to  he  served: 
.Sunbeam  Products,  Inc.,  d/h/a  jarden 
(Consumer  Solutions,  2381  NW 
Fxecutive  (Center  Drive.  Boca  Raton.  T’F 
33431. 

(c)  The  Office  of  Unfair  Import 
Investigations,  U.S.  International  Trade 
(Commission,  500  F  .Street  .SW.,  .Suite 
401,  Washington.  IXC  20430;  and 

(4)  For  the  investigation  so  in.stituted. 
the  Chief  Administrative  Law  Judge, 

U..S.  International  Trade  (Commission, 
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shall  designate  the  jjrcisiding 
Adinini.stralive  Law  |udge. 

Re.sponses  to  the  complaint,  the 
motion  for  temi)orary  ndiel.  and  the 
notice  of  investigation  must  he 
snhmitted  hv  the  named  r(;spondent  in 
accordance  with  sections  210.18  and 
210. .50  of  the  (Commission's  Rnl(!s  of 
Practice  and  Procedure.  10  CPR  210.18 
and  210.50.  Pursuant  to  10  (CFR. 
201.10(dHe).  210.18(a).  and  210.50. 
such  responses  will  lx;  considiinul  hy 
the  (Commission  if  nuanved  not  later 
than  10  days  after  the  date;  of  .sca  vice  hy 
the  (Commission  of  tin;  com])laint.  tlu; 
motion  for  temporary  relit;!,  and  the 
notice  of  inve.stigation.  Kxtensions  of 
time;  for  suhmitting  r(;s])onses  to  the 
complaint,  motion  for  temporary  relief, 
and  the  notice  of  investigation  will  not 
he  grant(;d  nid(;.ss  good  cause  ther(;for  is 
shown. 

Failun;  of  the  re.si)ond(;nt  to  file  a 
timely  responst;  to  each  allegation  in  the 
complaint,  in  the  motion  for  temporary 
relief,  and  in  this  notice  may  he  d(;emed 
to  con.stitnte  a  waiv(;r  t)f  the  right  to 
appear  and  contest  the  allegations  of  tlu; 
complaint,  the  motion  for  ti;mporarv 
r(;li(;f.  and  this  notice;,  and  to  authorize; 
the;  .lelmini.stnitive;  law  jnelge;  <mel  the; 
(Ce)mmis.sie)n.  withe)nt  fnrthe;r  ne)tie;e;  te; 
the;  re;.spe)nele;nt,  te;  finel  the;  lae;ts  te)  he;  as 
alle;ge;el  in  the;  e:e)m|)laint.  the;  meetieni  leer 
te;m])e)rarv  re;lie;f.  iinel  this  ne)tie:e;  anel  te) 
e;nte;r  <m  initial  ele;te;rminatie)n  anel  a 
fimil  ele;te;rminatie)n  e;e)ntaining  .sne:h 
finelings.  anel  may  result  in  the;  issnane:e; 
e)f  <m  exednsie)!)  e)iele;r  e)r  a  e:e;a.se;  anel 
ele;sist  e)rele;r  e)r  he)th  elire;e;te;el  against  the; 
re;.spe)nele;nt. 

IJy  e)iele;r  e)f  the;  (Ce)i)ii))i.ssie)i). 

lssiie;el:  l'e;l)niai  v  19.  2018. 

Lisa  K.  Barton. 

/\(:lin<>  Sacrutdi'v  to  tho  (Joniinission. 

|I  K  2en8-e)41(it)  Mind  2-22-18:  »:45  iini| 
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DEPARTMENT  OF  JUSTICE 

[0MB  Number  1122-0020] 

Agency  Information  Collection 
Activities;  Extension  of  a  Currently 
Approved  Collection:  Office  on 
Violence  Against  Women  Solicitation 
Template 

ACTION:  ()()-Uay  Ne)tie:e;. 

The;  IC)e;p<irtment  e)f  )iistie:e;,  Offie:e;  e)n 
Vie)le;ne:e;  Against  \Ve)me;n  (OVW)  will  he 
suhmitting  the  fe)lle)wing  infeirmatiem 
e:e)lle;e;tie)n  re;e)ue;st  to  the;  ()ffie:e  e)f 
Manage;me;nt  anel  lhielge;t  (OMR)  feir 
re;vit;w  anel  appreival  in  ae:e:e)rdance  with 
the;  Pa])e;rwe)rk  Re;eiue:tie)n  Ae:t  e)f  1995. 
(Ce)mme;nts  are;  e;nce)nrage;el  anel  will  he; 


!ie:e;e;pteel  feir  “sixty  ehiys"  until  April  2(), 
2018.  This  pre)e;e;ss  is  e:e)nelne:te;el  in 
cie;e:e)rel<me:e;  with  5  (CFR  1820.10. 

\Yritte;n  e:e)nuue;nts  eiemeieaning  this 
infeirnicitiem  e:e)lle;e:tie)n  sheiiilel  he;  se;nt  te) 
the;  ()ffie:e;  e)f  lnfe)rmatie)n  iinel  Reigulateirv 
Ai lairs.  ()ffie:e;  e)i  Miiniige;me;nt  <mel 
Rneige;t.  Attn:  DO)  De;sk  Offie:e;r.  The;  l)e;.st 
Wiiv  te)  e;nsnre;  ye)ur  e:e)mme;nts  iire; 
re;e;e;ive;el  is  te)  email  the;m  te) 
()ir(i_siil)n}issi()n@()nil).(!()j).g()v  e)r  liix 
them  te)  202-85)5-7285.  All  e;e)mme;nt.s 
.she)ulel  re;fe;re;ne:e;  the;  8  eligit  OMR 
numl)e;r  fe)r  the  e:e)lle;e:tion  e)r  the;  title;  e)f 
the;  e:e)lle;e:tie)n.  If  ye)n  have;  enie;stie)n.s 
e:e)ne;erning  the;  e;e)lle;e:tie)n,  ple;ii.se  (Ciithy 
Pe).ste)n,  Office;  e)n  Vie)le;ne:e;  Agiiinst 
\Ve)me;n.  iit  202-514-5480. 

\Vritte;n  e;e)mme;nt.s  anel  sugge;.stie)n.s 
fre)m  the;  ])nl)lie:  anel  affe;e:teel  agi;ne:ie;.s 
e;e)ne;e;rning  the;  |)re)])e)se;el  e:e)lle;e:tie)n  e)f 
infe)rmatie)n  iue;  e;ne:e)nrage;el.  Your 
e:e)nune;nts  .she)iilel  aelehe;.s.s  e)ne;  e)r  meere; 
e)f  the;  fe)lle)wing  fe)iir  j)e)ints: 

(1)  Kviiluiite;  whe;the;r  the  ])re)pe)se;el 
e:e)lle;e:tie)n  e)f  infe)rmatie)n  is  ne;e:e;.ssai'v 
fe)r  the;  ])re)|)e;r  pe;rfe)rmime;e;  e)f  the; 
fime;tie)ns  e)f  the;  age;ne:y,  inedneling 
whe;the;r  the;  infe)rmatie)n  will  have 
prae;tie:cil  utility: 

(2)  fCvcdiiate;  the;  ace:nrae;y  e)f  the; 
iige;ne:y’s  e;.stimcite;  e)f  the;  l)nrele;n  e)f  the; 
pre)pe)se;el  e:e)lle;e:tie)n  e)f  infe)rmatie)n. 
inedneling  the;  valieiitv  e)f  the; 
me;the)ele)le)gy  <mel  a.s.sum|)tie)ns  u.se;el: 

(8)  Fnhime.e  the;  epiality,  utility,  anel 
ediirity  e)f  the;  infe)rmatie)n  te)  he; 
e:e)lle;e:te;el:  iinel 

(4)  Minimize;  the;  l)nreie;n  e)f  the; 
e:e)lle;e;tie)n  e)f  infe)rmiitie)n  em  theise;  wlu) 
are;  te)  re;s])e)nel,  inedueling  thre)ugh  the 
use  e)f  appre)priate;  auteauateel, 
e;lee:tre)nie:,  nu;e:himie:al.  e)r  e)the;r 
tee;hne)le)gie;al  e:e)llee:tie)n  te;e:hnie|ues  e)r 
e)the;r  fe)rm.s  of  infe)rmatie)n  te;e:hne)logv. 
e.g.,  pe;rmitting  e;lee:tre)nic  suhmissie)!!  of 
re;spe)n.ses. 

Overview  of  This  Information 
(Collection 

(1)  Type  ol  Infornuition  Collection: 
I'Cxtensie)!!  e)f  a  e:urre:ntly  api)re)ve;el 
e;e)lle;e:tie)n. 

(2)  Title  of  the  Form /Collect  ion:  OVW 
.Se)lie:itatie)n  Te;mplate. 

(8)  Agency  form  number,  if  any,  and 
the  ai)plicahle  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Niimt)e;r:  1122-0020. 
IJ..S.  ne;i)artme;nt  e)f  )n.stie:e;.  OVW. 

(4)  Affected  public  who  will  he  asked 
or  reepnred  to  respond,  as  well  as  a  brief 
abstract:  Primary:  'flu;  aife;e;te;ei  |)ul)lie: 
ine;lnele;.s  a])plie:imts  te)  OVW  grant 
pre)griim.s  iinthe)rize;el  imeler  the;  Vle)le;ne:e 
Agiiinst  We)me;n  Ae;t  e)f  19!)4  anel 
re;anthorize;el  anel  inne;nele;el  hy  the; 
Violenex;  Against  We)me;n  Ae;t  e)f  2000 
anel  the;  Viole;nce;  Against  Weaneai  Ae;t  e)f 


2005.  The;se;  ine:luele;  State;s,  te;rrite)rv, 
'frihe;  e)r  unit  e)f  le)e:al  ge)ve;rnment:  Stiite;, 
te;rrite)rial.  trihiil  e)r  unit  e)f  le)e;id 
ge)ve;rnme;ntiil  e;ntity:  institutieens  e)f 
highe;r  e;elue:atie)n  ine:lueling  e;e)lle;ge;s  anel 
unive;r.sitie;s:  trihiil  organiziitions; 
Feelenil.  .Stiite;.  Irihiil,  te;rrite)riiil  eir  le)e:al 
e;e)urts  eir  e:euirt-l)iiseel  preigrams;  State; 
se;xniil  as.sault  exiiilitiem.  Stiite;  de)me;.stie; 
vie)le;ne;e;  eieialitiem:  territeirial  eleimestie: 
vie)le;ne;e  eir  seixuiil  assault  exialitiem; 
trihiil  e;e)iililion;  trihiil  organiziitiem; 
eionmumity-ha.seel  eirgiiniziitions  anel 
ne)n-])re)fit.  nongeivernmentiil 
organiziitions.  The;  luirpei.se  eif  the; 
seiliedtiitiem  temjilate  is  tei  preivieie;  a 
fiiimeweirk  tei  ele;velop  ijreigram-sjieedfie; 
iinnenmeiements  ,solie:iting  ii])])lie;iitie)n.s 
for  fnneling.  A  jireigram  seilientatiem 
e)utline;.s  the  s])e;e;ifie;s  eif  the  fnneling 
preigram:  ele.se:rihes  the;  re;eiuireme;nt.s  for 
eligibility:  instrueds  an  a])j)licant  ein  the; 
ne;e:e;.ssarv  eximpements  of  an  ii])])lie;iitie)n 
imele;r  a  .s|)e;e:ifie;  iirognim  (e.g.  ])re)je;e:t 
iie:tivitie;.s  anel  timeline.  pre)])e).se;ei 
hiielge;!):  anel  preivieles  re;gistriition  eliite;.s, 
elue;  eliite;.s.  iinel  instruediems  em  heiw  tei 
ii])])ly  within  the;  ele;signiite;ei  applieaitiem 
svstem. 

(5)  An  estimate  of  the  tot(d  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/replv:  It  is  e;.stimiite;el  tliiit 
infeirmatiem  will  he;  e:e)lle;e:t  annuallv 
freim  the;  apiireiximately  1800 
re;.s])e)nele;nt.s  (iipplie:ants  tei  the;  OVW 
grant  ])re)grams).  The;  puhlie;  re;])e)rting 
l)nrele;n  for  this  exilleediem  eif  inibrniiitiem 
is  estiiuiiteel  at  up  tei  80  hemrs  per 
ii])])lie;iitie)n.  The;  80-henir  {;stimiite;  is 
l)ii.se;el  em  the  amemnt  eif  time  tei  ])re;j)iire 
a  narrative;.  Imelget  iinel  either  niiiterials 
for  the  applieiation  as  well  to  exiorelinate 
with  anel  eleiveleij)  a  memoranelnm  eif 
imelerstaneling  with  re;(]ui.site  proje;e:t 
partneirs. 

(0)  y\n  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  ei.stimateel  jiuhlie:  l)nrele;n 
asseiedateel  with  this  e:olle;e:tie)n  is  54,000 
hemrs. 

If  aelelitiemiil  infeirmatiem  is  re;eiiiire;el 
exmtaed:  )e;rri  Mnrriiy,  I)e])iirtme;nt 
CCle;iirime:e;  Offie.er.  llniteel  .Stateis 
De;piirtme;nt  eif  )ustie;e;,  )u.stie;e; 
Miiniige;ment  Divi.siem,  Pe)lie:y  iinel 
Planning  .Staff,  Twei  (Cemstitntiem 
.Sepiiire;.  145  N  .Street  NF.,  Reiemi  8W- 
1407R.  Washington,  D(C  20580. 

I)iile;el:  I'ldiriiarv  20.  2018. 

)e;rri  Murray, 

Dcperlnient  Clearance  Officer  for  Pit  A.  V.S. 
Depart  inent  of  last  ice. 

11' R  Doc.  21)1,8-1)4281  MIod  2-22-18;  «:4.8  iiin| 
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DEPARTMENT  OF  JUSTICE 

Bureau  of  Alcohol,  Tobacco,  Firearms, 
and  Explosives 

[0MB  Number  1140-0025] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comments  Requested:  Limited 
Permittee  Transaction  Report 

action:  .3()-l3ay  Notice!. 

The  Diipartinent  of  luslice!  (DC)J), 
Biirtiau  of  Alcohol.  Tol)acct).  Firearms, 
and  Fxj)losives  (ATF)  will  he  submitting 
the  following  information  collection 
re(]uest  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  approval 
in  accordance  with  the  Ba])erwork 
Reduction  Act  of  199.5.  The  projiosed 
information  collection  is  ])ut)lished  to 
obtain  comments  from  the  i)uhlic  and 
affected  agencies.  This  ])roposed 
information  collection  was  ])reviouslv 
j)ul)lish(!(l  in  the  Federal  Regi.ster 
Volume  77,  Number  24(),  page  75()()()  on 
D(!cemher  21,  2012.  allowing  for  a  00 
(lav  comment  period. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  March  27,  2013.  This 
])rocess  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  concerning  this 
iidormation  collection  should  h(!  .sent  to 
tlu!  Office  of  Information  and  R(!gulatory 
Affairs,  Office  of  Management  and 
Budget,  Attn:  DO|  D(!.sk  Offic(!r.  The  best 
way  to  ensure  your  comments  are 
received  is  to  email  them  to 
oir(i_suhn}ission@oiiil).e()p.g()v  or  fax 
them  to  202-395-7285.  All  comments 
should  reference  the  eight  digit  OMB 
niunbcM'  or  the  title  of  the  colhiction. 

Written  comments  and  suggestions 
from  the  public  and  afhicted  agenci(!.s 
concerning  the  pro])o.s(!d  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

— Fvaluate  whether  the  propo.sed 

collection  of  information  is  nece.ssarv 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

— Evaluate  the  accuracy  of  the  agency’s 
estimate  of  the  burden  of  the 
proposed  collection  of  iidorniidion, 
including  the  validity  of  tin! 
methodology  and  assum])tions  us(!d; 
— Eidiance  the  (gialitv.  ntilitv.  and 
clarity  of  the  information  to  he 
coll(!ct(!(l:  and 

— Minimize  the  burden  of  the  coll(n:tion 
of  information  on  those  who  are  to 
r(!.spond,  including  through  the  use  of 
aj)j)ropriate  automated.  el(!Ctroidc. 


mechauical,  or  other  technological 
coll(!ction  t(!chni(|iu!s  or  other  forms 
of  information  t(!chnologv,  (!.g., 
p(!rmitting  ehictronic  submission  of 
r(!sponsi!.s. 

Summary  of  Information  (ndleclion 

(1)  Tyi)(!  (>1  Infornuition  Collection: 
Extension  of  a  (;urr(!ntly  Approved 
(iolhictiou. 

(2)  Title  of  the  Form /Col  lection: 
Limited  B(!rmitt{!e  3’ran.saction  R(!port. 

(3)  Agency  form  number,  if  any,  and 
the  ap])licahle  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  ATF  I*’  5400.4. 
Burtxui  of  Alcohol,  'fobacco,  k’iixxn  ins 
and  Explosives. 

(4)  A  ffected  pahlic  w  ho  w  ill  be  asked 
or  recjinred  to  respond,  as  well  as  a  brief 
a/xs/rac/:  Primary:  Individuals  or 
hou.seholds.  Other:  Busiiuxss  or  other 
for-profit. 

Need  for  (iollection 

The  limittul  ])ermittees  are  rcnjidixul  to 
com])lete  A'FF  F  5400.4  i)rior  to 
n!C(!iving  (!xplosive  materials.  The  form 
is  u,s(!d  to  v(!rify  tlnd  all  ])(!rsons  who  aix! 
jnirchasing  (!X])lo.siv(!  mat(!riid.s  have  the 
l)rop(!r  F(!deral  p{!rmit  and  to  eiisun!  that 
such  per.sons  have  ai)])ropriat(!  facilitiexs 
for  storage!  of  tlu!  explosive!  nnitea  icils. 

(5)  An  estimate  of  the  tot(d  nnmher  of 
res})ondents  and  the  amount  of  time 
estimated  for  an  ayerage  respondent  to 
respomhh  is  exstiimited  th.at  175 
re!S]nm(lents  will  complete  the  form 
within  ajjproximately  20  minutexs. 

(0)  An  estimate  of  the  toted  harden  (in 
hoars)  associated  with  the  collection: 
There  are  an  exstimated  350  annual  total 
burden  hours  as.sociateKl  with  this 
collection. 

If  additional  information  is  re!(|uire(l 
contact:  )erri  Murray,  U(!])artment 
Clexuance  Officer,  Policy  and  Planning 
.Staff,  Justice  Management  Division, 
De])artm(!nt  of  justice!,  'Fwo  Oonstitution 
.Sepiare,  145  N  Str(!et  NE..  Room  3W- 
1407B.  Washington,  DC  20530. 

t)at(!(l:  Feilniiary  20.  2013. 

I(!iTi  Murray, 

Depart  nieiil  Cleanaa.e  Officer  for  PH  A.  t  ’.S. 
Depart  a\ent  of  Justice. 

|I  K  Doc.  2()i:!-()4227  l''il(!(l  2-22-1:):  iiin| 

BILLING  CODE  4410-FY-P 


DEPARTMENT  OF  JUSTICE 

Bureau  of  Alcohol,  Tobacco,  Firearms 
and  Explosives 

[OMB  Number  1140-0075] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comments  Requested:  Transactions 
Among  Licensees/Permittees,  Limited 

action:  3()-Day  Notice. 

'Fhe  De])artment  of  Justice  (DOJ), 
Bureau  of  AJcoJioJ,  Tobacco,  Firearms 
cind  Explosives  (ATF)  wiJl  he  submitting 
tJie  foJlowing  information  coJhiction 
r(!(jue.st  to  the  Office  of  Man.igeineiit  and 
Budget  (OMB)  for  review  and  apiirovaJ 
in  accorehmee  with  the  Paper  work 
Reduction  Act  of  1995.  The  propo.sed 
information  coJleiction  is  pnbJished  to 
obtain  comments  from  tJie  pubJic  and 
affected  agencies.  3’his  proposed 
information  coJJection  was  previousJv 
))ubJi.sh(!(l  in  the  Federal  Register 
VoJume  77.  Number  248.  page  75881  on 
December  21. 2012.  alJowing  for  a  80 
day  comment  period. 

'FJu!  |)nrp(xs(!  of  this  notice  is  to  edlow 
for  <111  iidelitional  30  (lavs  for  public 
comment  until  March  27.  2013.  'I’liis 
jirocess  is  conducted  in  ciccordauce  with 
5  CFR  1320.10. 

Written  comments  concerning  this 
information  collection  should  he  .sent  to 
the  Office  of  Information  and  Reiguhitorv 
Affairs,  Off  ice  of  Management  and 
Budget.  Attn:  DOJ  Desk  Officer.  The  best 
wav  to  ensure  your  commeuts  are 
received  is  to  emaiJ  them  to 
oira_snhmission@oml).eop.goy  or  fax 
tJiem  to  202-395-7285. 

Written  commemts  and  suggeistions 
from  tJie  jmblic  and  affecteul  agencies 
concerning  the  jiroposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

— Evaluate  whether  the  jiroposed 

collection  of  information  is  necexssarv 
for  the  jirojier  iieirformance  of  the 
functions  of  the  agenev,  including 
whether  the  information  will  have 
jiractical  utility; 

— Evaluate  the  acciiracv  of  the  agency's 
estinnite  of  the  burden  of  the 
jirojio.seel  collection  of  inforniiition, 
including  the  validity  of  the 
methodology  and  iissiunjitions  u.sed; 
— Enhance  the  ejuality.  utility,  and 
claritv  of  the  information  to  he 
collecteul;  and 

— Minimize  the  hurden  of  the  collection 
of  information  on  those  who  are  to 
resjionel.  including  through  the  use  of 
ajijirojiriate  automated,  electronic, 
mechanical,  or  other  technological 
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collection  lechni(|ues  or  other  forms 
of  information  tcichnology.  e.g.. 
|)(!rmitting  (ilectronic  snl)mission  of 
responses. 

Suminiiry  of  Information  (iollection 

(1)  Tyjut  of  InfoniHition  (Collodion: 
Fxlension  of  a  currently  approved 
collection. 

(2)  Tula  of  lha  Tonu/dollaatioii: 
Transactions  Among  Lic(Mi.s»!e,s/ 
Permitteijs.  Limited. 

(3)  A}>an(:y  form  ninnhar.  if  onv.  and 
lha  uppliaobla  componant  oftha 
Daporlmanl  of  Jiistica  sponsorin’^  lha 
aollaation:  Form  Number:  None.  Ikirean 
of  Alcohol.  Tobacco,  Firiuirms  and 
Fxj)losives. 

(4)  Affaatad  pnhiic  who  w  ill  ha  nskad 
or  racjnirad  to  raspond.  os  wall  os  o  hriaf 
ohsiroct:  Primary:  Hnsiness  or  other  for- 
proiit.  Other:  None. 

Need  for  (Collection 

A  licensed  imported',  licensed 
mannfacinnir.  or  licensed  (huiler  may 
distribute  (explosive  materials  to  a 
holdcM'  of  a  limited  permit  if  the  holder 
of  such  permit  is  a  nisident  of  the  .same 
State  in  which  tin;  licens(!e's  business 
l)r(!mi.se  is  located.  A  holder  of  a  limited 
permit  mav  r(u:eiv(!  (!X])losiv{!  materials 
on  no  more  than  (>  separate  occasions 
during  the  one-v(!ar  period  of  tlu; 
pcM'init.  A  holder  of  a  user  permit  mav 
dis|)os(!  of  snrplns  stocks  of  exjjlosivc; 
materials  to  the  holder  of  a  limited 
permit  who  is  a  nisident  of  tin;  same 
.State  in  which  the  pnmii.ses  of  the 
holder  of  the  user  pcirmit  are  located.  A 
licensed  im|)orter.  licensed 
mannfactnrer.  licen.sed  d(;aler  or 
])ermitt(;e,  must,  prior  to  delivca  ing  the 
(!X|)losive  materials,  obtain  from  the 
limitcul  permitt(;e  a  current  list  of  the 
piM'sons  who  are  authorized  to  accept 
(hdivericis  of  th(>  (!X])losive  matcnials  on 
behalf  of  the  limited  permitt(;e. 

(5)  An  estimate  of  the  total  nnmher  of 
res])ondents  and  the  amount  of  time 
(istimated  for  an  average  respondent  to 
nispond:  It  is  estimated  that  173 
respondents  will  take  ai)i)roximately  30 
minutes  to  com])ly  with  the  nKpnred 
information. 

(0)  y\n  estimate;  of  the  total  hnrd(;n  (in 
hours)  associated  with  the  coll(;ction: 
Then;  are  an  (;.stimated  88  annual  total 
hnrd(;n  hours  a.ssociated  with  this 
coll(;ction. 

If  additional  information  is  r(;(|nired 
contact:  )(;rri  Murray,  D(;i)artment 
(Cl(;aranc(;  Officer.  Policy  and  Planning 
Staff,  justice  Managem(;nt  Division. 
D(;|)artm(;nt  of  Jn.stice.  Two  (Constitution 
.S(jnare.  143  N  .Str(;et  NE.,  Room  3\V- 
140713.  Washington.  D(C  20330. 


11at(;(i:  F(;l)rii<iiy  20.  2013. 

|c;rri  Murray. 

Daptirlmant  ('Aaaronca  Offiaar  for  PllA.  I  ’..S’. 
I)t‘ptirtinanl  of  liistira. 

|1-K  Doc.  2()i:{-(M2:!(l  I'iliMl  2-22-i:i;  8:43  am| 

BILLING  CODE  4810-FY-P 

DEPARTMENT  OF  JUSTICE 

Bureau  of  Alcohol,  Tobacco,  Firearms, 
and  Explosives 

[0MB  Number  1140-0043] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comments  Requested:  National 
Tracing  Center  Trace  Request 

ACTtON:  30-Day  Notice. 

The  Dejiartment  of  Instice  (DOJ), 
13nr(;au  of  Alcohol,  Tobacco.  Firearms 
and  Explosives  (ATF)  will  he  snhmitting 
the  following  information  coll(;ction 
n;(in(;.st  to  the  Office  of  Management  and 
13ndg(;t  (OMB)  for  r(;vi(;w  and  approval 
in  accordance  with  the  Pap(;rwork 
Reduction  Act  of  1003.  'FIk;  pro|)osed 
iidormation  colh;ction  is  published  to 
obtain  comiiKints  from  tiu;  jnihlic  and 
affi;ct(;d  ag(;nci(;s.  This  projiosiid 
information  colh;ction  was  jnevionslv 
|)nhlished  in  tin;  Federal  R(;gisler 
Vohnne  77.  Nnmh(;r  24(5,  page;  7381)3  on 
D(;c(;ml)(;r  21. 2012.  allowing  for  a  (it) 
day  comment  ])(;riod. 

Tlu;  pnr])os(;  of  this  notice  is  to  allow 
for  an  additional  30  days  for  pnhiic 
comment  until  March  27.  2013.  This 
proc(;s.s  is  condnct(;d  in  accordance  with 
3  CFR  1320.10. 

Written  connn(;nt.s  conc(;rning  this 
information  coll(;ction  should  he  sent  to 
the  Office  of  Information  and  R(;gnlatorv 
Affairs.  Office  of  Management  and 
Bndg(;t,  Attn:  DO)  D(;sk  Officer,  rhe  best 
way  to  ensure  yonr  comments  are 
received  is  to  email  them  to 
oiro_snl)inission@oinh.aop.oov  or  fax 
th(;m  to  202-303-7283.  All  comments 
should  r(;ferenc(;  the  (;ight  digit  OMB 
nnmh(;r  or  the  title  of  tlu;  coll(;clion. 

Writt(;n  comments  and  sngg(;.stions 
from  tlu;  pnhiic  and  aff(;ct(;d  agenci(;.s 
concerning  the  pro])os(;d  coll(;ction  of 
information  are  (aiconraged.  Yonr 
comments  should  addr(;.ss  oiu;  or  mori; 
of  the  following  four  |)oint.s: 

— Evaluate  wh(;th(;r  the  pro]K).s(;d 

coll(;ction  of  information  is  necessary 
for  tlu;  j)rop(;r  ])erformance  of  the 
functions  of  the  ag(;ncv,  including 
wlu;tlu;r  the  information  will  have 
jiractical  utility; 

— Evaluate  the  accuracy  of  the  agency's 
(;stimat(;  of  the  hnrchai  of  the 
])ropo.sed  coll(;ction  of  information. 


including  the  validity  of  the 
methodology  and  a.ssnm])tions  used; 

— Enhance  the  (jiiality.  utility,  and 
claritv  of  tlu;  information  to  he 
coll(;ct(;d;  and 

— Minimize;  the  burden  of  the  collection 
of  information  on  those  who  are  to 
r(;spond.  including  through  the  u.se  of 
a])])ropriate  automated,  electronic, 
nu;chanical,  or  other  t(;chnological 
coll(;ction  t(;chni{ines  or  other  forms 
of  information  t(;chnology.  e.g.. 
permitting  el(;ctronic  snhmission  of 
r(;.spon.s(;s. 

Summary  of  Information  ('olhiction 

(1)  Tvpa  of  Inforinotion  Collaclion: 
Extension  of  a  currently  approv(;d 
collection. 

(2)  Title  oftha  Fonn/CoUaction: 
National  Tracing  (Center  Trace  Re(pu;st. 

(3)  Aganav  form  ninnhar,  if  onv,  ond 
the  opj)li(:ohla  componant  oftha 
DaportmanI  of  Jnstica  s})onsoring  the 
aollaation:  k'orm  Nnmher:  A'l'F  F  3312.1. 
Bnr(;an  of  Alcohol,  Tobacco,  Firearms 
and  Explosives. 

(4)  Affaatad  pobiia  who  will  ha  oskad 
or  raqoirad  to  rasf)ond,  os  wall  os  o  hriaf 
ohsiroat:  Primarv:  Federal  (lovernment. 
Other:  .Stati;.  Local,  or  Tribal 
(:ov(;rnnu;nt. 

N(;(;(l  lor  (Collection 

I'he  form  is  n.sed  by  the  Imderal,  State. 
Local,  and  Int(;rnational  law 
enforcement  communitv  to  r(;{|iu;st  that 
ATF  trace  firearms  n.sed.  or  snsp(;cted  to 
have;  he(;n  used,  in  crinu;s. 

(3)  /\/7  astimota  oftha  totol  ninnhar  of 
rasimndants  ond  tha  omoiint  oftima 
astimotad  for  on  ovaroga  raspondant  to 
raspond:  It  is  (;stimated  8.103 
r(;spond(;nts.  who  will  com])lete  the 
form  within  ajijiroximately  8  minutes. 

(8)  An  astimota  oftha  totol  hnrdan  (in 
hours)  ossoaiotad  with  tha  aollaation: 
Tlu;re  are  an  estimated  34.448  annual 
total  burden  hours  as.sociat(;d  with  this 
coll(;ction. 

If  additional  information  is  r(;(]nired 
contact:  Jerri  Murray.  D(;])artnu;nt 
01(;arance  Officer.  Policy  and  Planning 
.Staff.  Jn.stice  Managcanent  Division, 
D(;])artnu;nt  of  Jn.stice;.  Two  (Constitution 
.Sepiare.  143  N  .Street  NE..  Room  3W- 
140713.  Washington.  IXC  20330. 

tialed:  lYliniary  20.  2013. 

Jerri  Murray. 

Dvpartmant  CAcimmca  Offiaar  for  PItA,  L'.S. 
Daporlnian I  ofluslica. 

IKK  Doc,  2()i:i-()422K  Kilwi  2-22-1.3:  K:4.'>  :im| 
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DEPARTMENT  OF  JUSTICE 

Bureau  of  Alcohol,  Tobacco,  Firearms 
and  Explosives 

[0MB  Number  1140-0064] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comments  Requested:  Application  for 
Restoration  of  Explosives  Privileges 

ACTION:  3()-Day  Notic.e. 

The  De])artinent  of  Justice  (1K)|). 
Bureau  of  Ajcoiiol.  Toiiacco,  Firiianns 
and  Explosives  (ATF)  will  l)e  sul)iuitting 
tile  following  information  ccjllection 
nupiest  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  ami  approval 
in  accordance  with  the  Pa])erwork 
Reduction  Act  of  1995.  'The  proposed 
information  collection  is  ])uhlished  to 
obtain  comments  from  the  public  and 
affected  agencies.  This  jiroposed 
information  collection  was  previouslv 
published  in  the  Federal  Register 
Volume  77.  Number  249.  i)age  75992  on 
December  21, 2012,  allowing  fora  (it) 
day  comment  period. 

The  ])urpose  of  Ibis  notici;  is  to  allow 
for  an  additional  30  (lavs  for  public 
comment  until  March  27,  2013.  This 
proc(!ss  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  coimmaits  concerning  this 
information  colhiction  should  he  sent  to 
the  Office  of  hdormation  and  Regulatory 
Affairs,  Office  of  Management  and 
Budg(!t,  Attn:  DOJ  Desk  Officer.  'I’he  best 
way  to  (Misure  your  commeuts  are 
receiv(ul  is  to  email  them  to 
oir(i_siibinission@oml).(!op.go\’  or  fax 
them  to  202-395-7285.  All  comments 
should  rehinmce  the  eight  digit  OMB 
uumh(!r  or  the  title  of  the  colhx:tion. 

Writtem  comments  and  suggestions 
from  the  pid)lic  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  .should  addre.ss  one  or  more 
of  the  following  four  ])oinls: 

— Evaluate  whether  the  propo.sed 

collection  of  information  is  nec(!.ssarv 
for  the  pro])er  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

— Evaluate  the  accuracy  (d  the  agencv’s 
estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
— Enhance  the  (luality.  utility,  and 
clarity  of  the  information  to  he 
colhictcnl;  and 

— Minimize  the  hurchm  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
approj)riate  automated,  electronic. 


mechanical,  or  other  technological 
collection  technicpuis  or  other  forms 
of  information  t(!chnology,  (xg., 
l)ermitting  electroidc  submission  of 
r(!S])ons(;.s. 

Summary  of  Information  (Collection 

(1)  Type  ()l  Infomuii ion  (iolloclion: 
I'Cxtension  of  a  curnmtly  api)roved 
colhictiou. 

(2)  Title  ol  the  Fonn/dollcction: 
Application  for  Rixstoration  of 
Explosives  Frivil(!ges. 

(3)  Agency  form  nninher,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  A'FF  F 
5400.29.  Bureau  of  Alcohol,  Tobacco, 
Firearms  and  Exj)losives. 

(4)  Affected  pnhJic  who  will  he  asked 
or  re(]inred  to  respond,  as  well  as  a  brief 
abstract:  Frimary:  Individuals  or 
hou.seholds.  Other:  Business  or  otlnn' 
for-profit. 

Need  for  (Collection 

A'l’F  F  5400.2‘)  is  reejuired  in  order  to 
determine  wh(!ther  or  not  explosives 
privileges  may  he  restored.  Tlu;  form  is 
used  to  conduct  an  investigation  to 
establish  if  it  is  likely  that  the  a])])licaid 
will  act  in  a  manner  dangerous  to  pubic 
.safetv  or  coutrarv  to  public  interest. 

(5)  An  estimate  of  the  tot(d  nnmher  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
res})ond:\l  is  e.stimated  that  500 
nxspondeids  will  complete  the  form 
within  a])proximately  30  miuutcxs. 

(9)  An  estimate  of  the  toted  harden  (in 
hoars)  associated  with  the  collection: 
There  are  an  estimated  250  annual  total 
burden  hours  a.ssociat(!d  with  this 
collection. 

If  additional  iidormation  is  nKjuired 
contact:  Jerri  Murray,  Dej)artment 
Ch;arance  Officer,  Policy  and  Planning 
Staff,  lustif:*’  Management  Division, 
De])artment  of  Justice,  Two  Constitution 
Scpiare,  145  N  Stnud  NE..  Room  3VV- 
1407B,  Washington,  IXC  20530. 

I)iil(!(l:  F(!l)niarv  20.  201  :t. 

|(!rri  Murray, 

nepartment  ('Aearance  Officer  for  PRA.  I  '..S’. 
Department  of  Justice. 

H'R  Doi;.  2()i:i-a422<)  I'iKul  2-22-i:i:  a;4r>  ami 
BILLING  CODE  4410-FY-P 


DEPARTMENT  OF  JUSTICE 

Bureau  of  Alcohol,  Tobacco,  Firearms 
and  Explosives 

[OMB  Number  1140-0024] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comments  Requested:  Report  of 
Firearms  Transactions — Demand  2 

ACTION:  3()-Day  Notice. 

The  Department  of  Justice  (DOJ], 
Bureau  of  Alcohol,  fobacco.  Firearms 
and  Explosives  (A  TF),  will  he 
submitting  the  following  information 
collection  recpiest  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Riuluction  Act  of  1995. 
The  ])ropo.sed  information  colhiction  is 
published  to  obtain  cennmeuts  from  the 
])uhlic  and  aff(u:t(Hl  agencies.  This 
pro])osed  information  collection  was 
previously  ]juhli.she(l  in  the  Federal 
Register  Volume  77.  Number  249,  jiage 
75992,  on  December  21. 2012,  allowing 
for  a  90  day  comment  })eriod. 

3’he  ])urpo.se  of  this  notice  is  to  ;dlow 
for  an  additional  30  (lavs  for  public 
comment  until  March  27,  2013.  'I’his 
l)ro(;(!.ss  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Writt(!U  comments  concerning  this 
information  colhiction  should  In;  sent  to 
th(!  Office  of  Information  and  Regidatory 
Affairs,  Office  of  Management  and 
Budget,  Attn:  DOJ  D(!sk  Offi(:(!r.  The  Ixist 
way  to  ensure  that  your  comments  are 
r(!(;eiv(!(l  is  to  email  them  to 
oira_sid)mission@omh.eop.gov  or  fax 
them  to  202-395-7285.  All  comments 
should  reference  the  eight  digit  OMB 
uuinher  or  the  title  of  the  colhiction. 

Writt(in  comnuints  and  .sugg(!sti()ns 
from  the  public  and  aff(ict(i(l  ag(in(:i(i.s 
concerning  the  propo.sed  colhiction  of 
information  are  encouraged.  Your 
comments  .should  addre.ss  one  or  more 
of  the  following  four  points: 

— Evaluate  whether  the  projio.sed 

colhiction  of  information  is  n(iC(i.s.sarv 
for  the  proj)(ir  p(irformanc(i  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

— Evcduat(i  the  accuracy  of  the  agency's 
e.stimate  of  the  burden  of  the 
jiioposed  collection  of  information, 
including  the  validity  of  the 
iiKithodologv  and  a.s.sum})ti()us  u.sed; 
— Enhance  the  (juality,  utilitv.  and 
claritv  of  the  information  to  be 
colhicted;  and 

— Minindze  the  burden  of  the  collection 
of  iidormation  on  those  who  are  to 
respond,  including  through  the  u.se  of 
apjiropriate  automated.  ehK:tr()ni(:, 
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meclianical,  or  other  technological 
collection  technicjnes  or  other  lorms 
of  information  technology,  e.g.. 
|)erinitting  electronic  snhnh.ssion  of 
responses. 

Summary  of  Information  (iollection 

(1)  TvfH!  of  Information  (loUoction: 
Revision  of  a  currently  aj)j)roved 
collection. 

(2)  Titlo  of  Iho  Fonn/Colloction: 

Report  of  Finiarins  Transactions — 
Demand  2. 

(3)  Form  \’mnlH;r:  ATF  F  .53()().5. 
Hurean  of  Alcohol.  Tobacco.  Firearms 
and  Explosives. 

(4)  Affoctod  public  who  will  ho  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Frimarv:  Bnsiiniss  or  other  for- 
profit.  Other;  None. 

Need  for  ('collection 

The  information  collection  documents 
transactions  of  firiiarms  for  law 
(Miforcement  purposes.  ATF  uses  the 
information  to  determine  that  the 
transaction  is  in  accordance  with  laws 
and  regidations.  and  establishes  the 
per.son(s)  involved  in  the  transactions. 
(!hang(!s  to  the  form  are  to  sim])lifv 
rcjporling  by  clarifying  recpiired 
information,  removing  information  that 
is  no  longer  needed  and  reducing  the 
form  size  to  8  Vi'  x  11". 

(.5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  resimndent  to 
respond:  It  is  estimated  that  88.5 
respondents  will  complete  a  30  minute 
form. 

(0)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  There  are  an  estimated  1.730 
annual  total  burden  hours  associated 
with  this  collection. 

If  additional  information  is  required 
f;o77/acf;  )erri  Murray.  Department 
(Clearance  Officer.  Policy  and  Planning 
Staff,  In.stice  Management  Division. 
Department  of  justice.  Two  (Constitution 
.S(piare,  Room  3\V-140713.  145  N  .Street 
NF.,  Washington.  DO  20530. 

Daled;  Fel)niarv  20.  2013. 

|«;rri  Murray. 

Department  Clearance  Off  ieer  for  Pit  A.  t  '..S’. 
Department  of  fast  ic(‘. 

II’K  I)(k:.  2(11:1-0432(1  MIimI  2-22-1;1:  K:4,">  ain| 
BILLING  CODE  4410-FYP 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Information  Collection 
Activities;  Submission  for  0MB 
Review;  Comment  Request;  Equal 
Employment  Opportunity  in 
Apprenticeship  Training 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor 
(DOL)  is  submitting  the  Hmployment 
and  Training  Administration  (FTA) 
sponsored  information  collection 
request  (K'.R)  titled.  "iMiual  Employment 
Opportunity  in  Ap])renticeship 
Training,”  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval  for  continued  u.se  in 
accordance  with  the  Paperwork 
Reduction  Act  (PRA)  of  1895  (44  l]..S.(C. 
3501  et  seq.). 

DATES:  .Submit  comments  on  or  before 
March  27.  2013. 

ADDRESSES:  A  copy  of  this  ICR  with 
applicable  supporting  docnmenlation; 
including  a  de.scription  of  the  likely 
respondents,  proposed  freiiuencv  of 
response,  and  estimated  total  burden 
may  he  obtained  from  the  Reglnfo.gov 
Web  site,  http://www.reginfo.gov/ 
public/do/FUAMain,  on  the  (lav 
following  publication  of  this  notice  or 
by  contacting  Michel  .Smyth  by 
telephone  at  202-003^129  (this  is  not 
a  toll-free  number)  or  sending  an  email 
t  o  DOL  FIIA  FI  JnLIC@dol.gov. 

.Submit  comments  about  this  laMpiest 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Attn:  OMB  D(;sk 
Officer  for  DOL-in'A,  Office  of 
Management  and  Budget.  Room  10235. 
725  17th  .Street  NW..  Washington.  DC 
20503,  Fax:  202-395-0881  (this  is  not  a 
toll-fre(!  nnml)(!r).  email: 

OIH  A_submission@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Miclnd  .Smyth  by  telephone  at  202-093- 
4129  (this  is  not  a  toll-fr(!e  nnmher)  or 
by  email  at  DOLJdlA  Id  JBLKMdol.gov. 

Authority:  44  ll..S.(;.  3.5()7(a)(l  Kll). 
SUPPLEMENTARY  INFORMATION: 
R(!gidati()ns  25)  CFR  ])art  30  sets  forth 
policies  and  pr()C(Klnres  to  ])r()m()te 
e(jual  op])ortunitv  in  ajjjnenticeship 
l)rograms  ingistered  with  the  DOL  and 
nicognized  .State  Ap])rentic(!.shi]) 
Agencies.  This  information  collection 
also  incln(l(!S  the  nupiimments  for  a 
ptii'son  who  believes  his  or  her  rights 
under  ])art  30  have  Ixien  violated  to  file 
a  complaint.  Form  ETA-5)039. 

This  information  collection  is  subject 
to  the  PRA.  A  Federal  ag(mcy  generallv 
cannot  conduct  orspon.sor  a  colh^ction 
of  information,  and  the  public  is 


generally  not  r(;(|uir(!(l  to  resjjond  to  an 
information  colUiction,  unless  it  is 
approved  by  the  OMB  under  tin;  PRA 
and  (lisjilays  a  curnmtly  valid  OMB 
Control  Number.  In  addition, 
notwithstanding  any  other  provisions  of 
law.  no  p(!rs()n  shall  gemaally  he  subject 
to  penaltv  for  failing  to  comply  with  a 
colhiction  of  information  that  does  not 
(lisplav  a  valid  Control  Number.  See  5 
CFR  132().5(a]  and  1320.0.  The  DOL 
obtains  OMB  apjjroval  for  this 
information  collection  muUir  (kintrol 
Numh(!r  1205-0224.  The  current 
approval  is  schedubul  to  exjjire  on 
Imhruary  28.  2013;  however,  it  should 
he  noted  that  existing  information 
colhiction  re(j(nrements  submitted  to  the 
OMB  receive  a  month-to-month 
extension  while  they  undergo  review. 

For  additional  information,  s(;e  the 
related  notice  published  in  the  Federal 
Register  on  November  27,  2013  (77  FR 
70833). 

Interested  jiarties  are  encouraged  to 
send  ( omments  to  the  OMB.  Office  of 
Information  and  R(;gidat()rv  Affairs  at 
the  addre.ss  shown  in  the  AdDRE.S.SE.S 
.s(;ction  within  30  (lavs  of  p(d)lication  of 
this  notice  in  the  Fculeral  Register.  In 
order  to  help  ensure  appropriate 
(:()nsi(l(!rati(m.  comments  should 
mention  OMB  Control  Number  1205- 
0224.  The  OMB  is  ])articularlv 
interest(!(l  in  comments  that: 

•  Evaluate  whetlna’  the  pro])o.se(l 
collection  of  information  is  necessary 
for  the  ])roper  ])eriormance  of  the 
functions  of  the  ag((ncy.  including 
wh(!therthe  iidbrmation  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  ((stimate  of  the  burden  of  the 
])r()po.sed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  he 
collected:  and 

•  Minimize  the  hur(l(;n  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
u.se  of  appro])riate  automated. 
el(u:tr()nic,  iiKichanical,  or  other 
technological  collection  t(;chni(]ues  or 
oth(!r  forms  of  iidormation  technologv, 
e.g.,  permitting  electronic  submission  of 
nisponscis. 

Agency:  DO L-ET A . 

Fitle  of  Collection:  Eipial  Emi)loyment 
Ojjportunity  in  A])])r(!ntice.shi]) 
Training. 

OMI)  Control  Number:  1205-0224. 

Affected  Public:  Individuals  or 
Households:  Private  .S(!ct()r — husine.sses 
or  other  for-jnofits  and  not-for-profit 
institutions;  and  .State,  Local,  and  Tribal 
(lovaanments. 
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Total  Estimated  Number  of 
Respondents:  23,()87. 

Tot(d  Estimated  Nnml)er  of 
Resjionses ;  4  0 ,4  0  7 . 

Tot(d  Estimated  Amnud  Rurden 
Honrs:  3. .582. 

Tot(d  Estiimded  Anmnd  Other  Hosts 
Rurden:  .SO. 

n<il(ul:  I'diriiiirv  1‘).  201  :t. 

Mif:li«!l  Smylh. 

DvpartmenUtl  Clearance  ( )fficer. 

II'R  Doc:.  2()i:!-(H2,'‘)7  ImIchI  2-22-1  :1:  «:4.'j  iiinl 
BILLING  CODE  4510-FR-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  .Section  223  of  the 
Trade  Act  of  1974.  a.s  amended  (19 
IJ..S.C.  2273)  the  Department  of  Labor 
herein  pre.sent.s  .snmmarie.s  of 
determination.s  regarding  eligibility  to 
apply  for  trade  adjn.stment  assi.stance  for 
workers  by  (I’A-W)  number  issued 
(hiring  the  period  oi  Eehrnarv  11,  2013 
through  Eelu'uary  19.  2013. 

In  order  for  an  affirmative 
determination  to  he  made  for  workers  of 
a  jirimary  firm  and  a  certification  issued 
regarding  eligibility  to  appiv  for  worker 
adjustment  assistance,  each  of  the  groii]) 
eligibility  re(inirements  of  .Section 
222(a)  of  the  Act  must  he  met. 

I.  Under  .Section  222(a)(2)(A).  the 
following  nuKst  he  satisfied: 

(1)  A  significant  inimher  or  projiortion 
of  the  workers  in  such  workers’  firm 
have  Imcoine  totally  or  jiartially 
sejiarated,  or  are  threatened  to  become 
totally  or  partially  .separated: 

(2)  The  sales  or  jirodnction,  or  both, 
of  such  firm  have  decreased  absolutely: 
and 

(3)  One  of  the  following  must  he 
satisfied: 

(A)  Imports  of  articles  or  services  like 
or  directly  competitive  with  articles 
produced  or  services  supplied  hv  such 
firm  have  increased; 

(B)  Imports  of  articles  like  or  directly 
competitive  with  articles  into  which  one 
or  more  component  parts  produced  hv 
such  firm  are  directly  incorporated, 
have  increased; 

(Ci)  lm])orls  of  articles  directly 
incorjiorating  one  or  more  component 
parts  produced  outside  the  United 
.States  that  are  like  or  directly 
competitive  with  imjiorts  of  articles 
incorporating  one  or  more  component 
parts  ])rodnced  by  such  firm  have 
increased: 


(D)  Imports  of  articles  like  or  directly 
competitive  with  articles  which  are 
produced  directly  using  services 
snp|)lied  by  such  firm,  have  increased; 
and 

(4)  The  increa.se  in  imports 
contributed  imiiortantlv  to  such 
workers’  sejiaration  or  threat  of 
sejiaration  and  to  the  decline  in  the 
sales  or  ])rodnction  of  such  firm;  or 
11.  .Section  222(a)(2)(B)  all  of  the 
following  must  he  .satisfied: 

(1)  A  significant  nnmher  or  pro])ortion 
of  the  workers  in  such  workers’  firm 
have  become  totallv  or  partially 
separated,  or  are  threatened  to  become 
totally  or  partially  separated; 

(2)  One  of  the  following  mn.st  be 
satisfied: 

(A)  There  has  been  a  shift  by  the 
workers’  firm  to  a  foreign  country  in  the 
production  of  articles  or  .sn|)})ly  of 
services  like  or  directly  competitive 
with  tho.se  prodnced/snpplied  by  the 
workers’  firm: 

(B)  'I’here  has  been  an  ac(]ni.sition 
from  a  foreign  country  hv  the  workers’ 
firm  of  articles/services  that  are  like  or 
directly  comjietitive  with  tho.se 
prodnced/sn])])lied  by  the  workers’  firm; 
and 

(3)  The  shift/acciuisition  contributed 
importantly  to  the  workers’  .separation 
or  threat  of  .separation. 

In  order  for  an  affirmative 
determination  to  he  made  for  adversely 
affected  workers  in  public  agencies  and 
a  certification  issued  regarding 
eligibility  to  apply  for  worker 
adjustment  a.ssistance.  each  of  the  group 
eligibility  re(inirement.s  of  .Section 
222(h)  of  the  Act  mn.st  he  met. 

(1)  A  significant  nnmher  or  ])roportion 
of  the  workers  in  the  public  agency  have 
hi^come  totally  or  partially  separated,  or 
are  threatened  to  become  totally  or 
jiartially  separated; 

(2)  The  public  agency  has  ac(jnired 
from  a  foreign  country  services  like  or 
directly  competitive  with  services 
which  are  supplied  by  such  agency;  and 

(3)  The  accjnisition  of  services 
contributed  importantly  to  such 
workers’  sejiaration  or  threat  of 
sejKiration. 

In  order  for  an  affirmative 
determination  to  he  made  for  adversely 
affected  .secondary  workers  of  a  firm  and 
a  certification  issued  regarding 
eligibility  to  ajijily  for  worker 
adjn.stment  a.ssistance,  each  of  the  groii]) 
eligibility  re(]nirements  of  .Section 
222(c)  of  the  Act  must  be  met. 

(1)  A  significant  nnmher  or  proportion 
of  the  workers  in  the  workers’  firm  have 
become  totally  or  ])artially  separated,  or 
are  threatened  to  become  totally  or 
partially  .se])arated; 


(2)  'I'he  u'orkers’  firm  is  a  .Snjiplier  or 
Down.stream  Producer  to  a  firm  that 
emiiloyed  a  grou|)  of  workers  who 
received  a  certification  of  eligibility 
under  .Section  222(a)  of  the  Act.  and 
such  snp])ly  or  production  is  related  to 
the  article  or  service  that  was  the  basis 
for  such  certification;  and 

(3)  Fit  her— 

(A)  The  workers’  firm  is  a  snjijilier 
and  the  comjnment  parts  it  snpjilied  to 
the  firm  de.scrihed  in  jiaragraph  (2) 
accounted  for  at  least  20  jiercent  of  the 
production  or  sales  of  the  workers’  firm; 
or 

(B)  A  loss  (}f  hnsine.ss  by  the  workers’ 
firm  with  the  firm  described  in 
jiaragraph  (2)  contributed  importantly  to 
the  workers’  separation  or  threat  of 
.sejiaration. 

In  order  for  an  affirmative 
determination  to  he  made  for  adversely 
affected  workers  in  firms  identified  by 
the  International  Trade  ('.ommission  and 
a  certification  issued  regarding 
eligibility  to  apply  for  worker 
adjustment  a.ssistance.  each  of  the  gronj) 
eligibility  recjiiirennaits  of  .Section  222(f) 
of  the  Act  mn.st  he  met. 

(1)  The  workers’  firm  is  publicly 
identified  by  name  by  the  International 
Trade  Commi.ssion  a.s  a  member  of  a 
domestic  industry  in  an  inve.stigation 
resulting  in — 

(A)  An  affirmative  determination  of 
serious  injury  or  threat  thereof  under 
section  2()2(h)(l); 

(B)  An  affirmative  determination  of 
market  disruption  or  threat  thereof 
under  .section  421(h)(1);  or 

((])  An  affirmative  final  determination 
of  material  injury  or  threat  thereof  under 
section  7()5(h)(l  j(A)  or  735(h)(1)(A)  of 
the  Tariff  Act  of  1930  (19  U.S.U. 
l(i7ld(h)(l)(A)  and  1073d(h)(l)(A)); 

(2)  The  petition  is  filed  during  the  1- 
year  period  beginning  on  the  date  on 
which — 

(A)  A  sninmarv  of  the  report 
submitted  to  the  President  by  the 
International  'Frade  Commission  under 
.section  202(0(1)  with  respect  to  the 
affirmative  determination  de.scrihed  in 
paragraph  (1)(A)  is  published  in  the 
Federal  Register  under  section  202(f)(3); 
or 

(B)  Notice  of  an  affirmative 
determination  described  in 
subparagraph  (1)  is  published  in  the 
Federal  Register;  and 

(3)  The  workers  have  become  totally 
or  ])artially  sejiarated  from  the  workers’ 
firm  within — 

(A)  The  1-year  period  de.scrihed  in 
j)aragra])h  (2);  or 

(B)  Notwitlistanding  .section  223(h)(1). 
the  1-year  jieriod  preceding  the  1-year 
period  de.scrihed  in  jiaragraph  (2). 
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Afllrmative  Determinations  for  Worker 
AcijustnienI  Assistanc:e 

The  following  certifications  have  been 
issued,  'flu;  date  following  the  company 


name  and  location  of  each 
(leterin illation  references  the  imjiact 
date  for  all  workers  of  such 
determination. 


Till!  following  certifications  have  been 
issued.  The  reipiirements  of  Section 
222(a)(2KA)  (increa.sed  imports)  of  the 
Trade  Act  have  been  unit. 


TA-W  No. 

3ubject  firm 

Location 

Impact  date 

82,035  . 

Georgia  Pacific  LLC,  dba  Duluth  Flardboard  Plant,  3peciatty  Mfg. 
Division,  Koch  Industries. 

Duluth,  MN  . 

October  2,  201 1. 

82,165  . 

Interstate  Brands  Corporation  (IBC),  Flostess  Brands,  Inc . 

Wyoming,  Ml  . 

November  19,  201 1 . 

82,165A  . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc . 

Montgomery,  AL  . 

November  19,  2011. 

82,1 65AA . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc . 

Rochester,  NH  . 

November  19,  2011. 

82,165B  . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc . 

Anchorage,  AK . 

November  19,  201 1 . 

82,1 65BB  . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc . 

3omerset,  NJ  . 

November  19,  201 1 . 

82,1 65C  . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc . 

Payson,  AZ  . 

November  19,  201 1 . 

82,1 65CC  . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc . 

Black  River,  NY  . 

November  19,  201 1 . 
November  19,  201 1 . 

82,1 65D  . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc . 

Paragould,  AR  . 

82,1 65DD  . 

Interstate  Brands  Corporation  OBC),  Hostess  Brands,  Inc . 

Wilmington,  NC  . 

November  19,  201 1 . 

82,165E  . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc . 

Auburn,  CA  . 

November  19,  201 1 . 

82,1 65EE  . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc . 

Bismarck,  ND  . 

November  19,  201 1 . 

82,165F  . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc.,  Profes¬ 
sional  Drivers  of  Georgia,  Inc  dba  Prodrivers. 

Ft.  Morgan,  CO  . 

November  19,  2011. 

82,165FF  . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc . 

Geneva,  OH  . 

November  19,  201 1 . 

82,1 65G  . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc . 

Montville,  CT  . 

November  19,  201 1 . 

82,1 65GG  . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc . 

3eminole,  OK . 

November  19,  201 1 . 

82,165H  . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc . 

Cheswold,  DE  . 

November  19,  201 1 . 

82,1 65HH  . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc . 

La  Grande,  OR  . 

November  19,  2011. 

82,1651  . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc . 

Madison,  FL  . 

November  19,  201 1 . 

82,16511  . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc. 
Randstad  Professional  U3  LP  (Accounts  International). 

Berwick,  PA  . 

November  19,  2011. 

82,165J  . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc . 

Waycross,  GA  . 

November  19,  201 1 . 

82,165JJ  . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc . 

Warwick,  Rl  . 

November  19,  2011. 

82,1 65K  . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc . 

Bellevue,  ID  . 

November  19,  201 1 . 
November  19,  201 1 . 

82,165KK  . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc . 

Rock  Hill,  3C  . 

82,1 65L  . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc.,  3tivers 
Temporary  Personnel. 

Oswego,  IL . 

November  19,  2011. 

82,1 65LL  . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc . 

3ioux  Falls,  3D  . 

November  19,  201 1 . 

82,1 65M  . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc . 

Rushville,  IN  . 

November  19,  201 1 . 

82,1 65MM  . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc.,  3tinson 
Industrial  Maintenance. 

Knoxville,  TN . 

November  19,  201 1 . 

82,1 65N  . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc . 

Waterloo,  lA  . 

November  19,  201 1 . 
November  19,  2011. 

82,1 65NN  . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc., 
Insource  Group  and  Accenture  LLP. 

Houston,  TX  . 

82,1650  . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc.,  Any¬ 
time  Labor  KC  Metro,  LLC,  Arnold  Group. 

3alina,  K3  . 

November  19,  2011. 

82,16500  . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc . 

Tremonton,  UT . 

November  19,  2011. 

82,165P  . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc.,  Profes¬ 
sional  Drivers  of  Georgia,  Inc.  dba  Prodrivers. 

Danville,  KY  . 

November  19,  201 1 . 

82,165PP . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc . 

Brattleboro,  VT . 

November  19,  201 1 . 
November  19,  201 1 . 
November  19,  2011. 

82,1650  . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc . 

Hammond,  LA  . 

82,16500  . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc . 

Rustburg,  VA  . 

82,1 65R  . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc . 

Portland,  ME  . 

November  19,  201 1 . 
November  19,  201 1 . 
November  19,  2011. 
November  19,  201 1 . 

82,1 65RR  . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc . 

Moses  Lake,  WA  . 

82,1653  . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc . 

Rockville,  MD  . 

82,16533  . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc . 

Wheeling,  WV  . 

82,1 65T  . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc . 

Fitchburg,  MA  . 

November  19,  2011. 

82,1 65TT  . 

82,1 65U  . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc . 

Oshkosh,  Wl  . 

November  19,  201 1 . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc . 

Mankato,  MN  . 

November  19,  2011. 
November  19,  201 1 . 

82,1 65UU  . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc . 

Rock  3prings,  WY  . 

82,165V  . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc . 

Moselle,  M3  . 

November  19,  201 1 . 

82,1 65W  . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc.,  Great 
Plains  Technical  3ervices,  Ridgway’s  LLC,  etc. 

Caruthersville,  MO  . 

November  19,  201 1 . 

82,165X  . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc.,  Book¬ 
keeping  by  Design. 

Livingston,  MT  . 

November  19,  2011. 

82,165Y  . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc.,  Book¬ 
keeping  by  Design. 

Omaha,  NE  . 

November  19,  2011. 

82,1 65Z  . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc . 

Elko,  NV  . 

1  November  19,  201 1 . 

The  following  certifications  have  been  services)  of  the  Trade  Act  have  been 
issued.  The  reipiirements  of  Section  met. 

222(a)(2)(li)  (shift  in  production  or 
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TA-W  No. 

Subject  firm 

Location 

Impact  date 

82,166  . 

Technicolor,  Inc.,  Creative  Services  Division,  Apple  One,  Select 
Staffing. 

Glendale,  CA . 

November  20,  2011. 

82,237  . 

State  Street  Corporation,  Information  Technology  Group,  607 
Boylston  Street. 

Boston,  MA . 

November  16,  201 1 . 

82,237A  . 

State  Street  Corporation,  Information  Technology  Group,  100  Hun¬ 
tington  Avenue. 

Boston,  MA . 

November  16,  2011. 

82,2376  . 

State  Street  Corporation,  Information  Technology  Group,  100  Sum¬ 
mer  Street. 

Boston,  MA . 

November  16,  2011. 

82,237C  . 

State  Street  Corporation,  Information  Technology  Group,  200 
Clarendon  Street. 

Boston,  MA . 

November  16,  201 1 . 

82,237D  . 

State  Street  Corporation,  Information  Technology  Group,  2  Avenue 
De  LaFayette. 

Boston,  MA . 

November  16,  2011. 

82,237E  . 

State  Street  Corporation,  Information  Technology  Group,  800 
Boylston  Street. 

Boston,  MA . 

November  16,  201 1 . 

82,237F  . 

State  Street  Corporation,  Information  Technology  Group,  One  Lin¬ 
coln  Street. 

Boston,  MA . 

November  16,  2011. 

82,237G  . 

State  Street  Corporation,  Information  Technology  Group,  8  Centen¬ 
nial  Drive. 

Grafton,  MA  . 

November  16,  201 1 . 

82,237H  . 

State  Street  Corporation,  Information  Technology  Group,  1776  Her¬ 
itage  Drive. 

North  Quincy,  MA . 

November  16,  2011. 

82,237!  . 

State  Street  Corporation,  Information  Technology  Group,  200  New¬ 
port  Avenue. 

Quincy,  MA . 

November  16,  2011. 

82, 237 J  . 

State  Street  Corporation,  Information  Technology  Group,  1200 
Crown  Colony  Drive. 

Quincy,  MA . 

November  16,  2011. 

82,242  . 

Burroughs  Inc.,  Pinnacle  Staffing  and  Snelling  . 

Plymouth,  Ml  . 

January  20,  2013. 

82,326  . 

YP  Western  Directory  LLC,  Publishing  Operations  Group,  YP  Sub¬ 
sidiary  Holdings  LLC,  Zero  Chaos. 

San  Francisco,  CA  . 

January  8,  2012. 

82,356  . 

Stowe  Woodward,  LLC,  d/b/a  Mount  Hope,  Ajilon  Professional 
Staffing. 

Charlotte,  NC  . 

January  18,  2012. 

82,391  . 

Bacova  Guild,  Ltd.,  Ronile  Inc.,  inc..  Manpower  . 

Covington,  VA  . 

January  30,  2012. 

82,392  . 

ABB  Inc.,  PPHV  Division  . 

Mount  Pleasant,  PA  . 

July  3,  2012. 

82, 392 A  . 

Leased  Workers  from  HEG  Company  and  Beeline,  ABB  Inc.,  PPHV 
Division. 

Mount  Pleasant,  PA  . 

January  30,  2012. 

82,393  . 

Royal  Appliance  Mfg.  Co.,  RMP  Personnel,  Inc  . 

El  Paso,  TX  . 

January  29,  2012. 

82,395  . 

A.E.  Petsche  Company,  Randstad  and  Synergy  Services  Corpora¬ 
tion. 

City  Shirt  Company,  Elbeco  Incorporated  . 

Arlington,  TX  . 

January  29,  2012. 

82,403  . 

Frackville,  PA  . 

January  31,  2012. 

82,404  . 

NGN — New  Generation  Network,  Inc.,  NGN — New  Generation  Net¬ 
work  GMBH. 

Portland,  ME  . 

January  31,  2012. 

82,412  . 

Buth-Na-Bodhaige,  Inc.,  d/b/aTThe  Body  Shop,  Aerotek . 

Wake  Forest,  NC  . 

January  17,  2012. 

The  following  certifications  have  been  are  certified  eligible  to  apply  for  TAA) 
issiual.  The  recpiireinents  of  Section  of  the  Trade  Act  have  been  met. 

222(c)  (supplier  to  a  firm  whose  workers 


TA-W  No. 

Subject  firm 

Location 

Impact  date 

82,319  . 

Art  Print  Company,  QneSource  Staffing  Solutions . 

Taylor,  PA  . 

January  4,  2012. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  the  following  cases,  the 
investigation  revealed  that  the  eligibility 


criteria  for  worker  adjustment  assi.stance 
bav(!  not  been  met  for  the  reasons 
specituHl. 

TIk;  investigation  revealed  that  the 
criterion  under  paragraph  (a)(1).  or 


(1))(1),  or  (c)(l)(employment  decline  or 
threat  of  separation)  of  section  222  has 
not  been  met. 


TA-W  No. 

Subject  firm 

Location 

Impact  date 

82,318  . 

San  Francisco  Shopping  Centre  Associates,  LP,  Kiosk  Leasing  De- 

San  Francisco,  CA. 

partment. 

The  investigation  revealed  that  the  (incniased  im])orts)  and  (a)(2)(H)  (shift  country)  of  section  222  have  not  been 

criteria  under  paragrapbs(a)(2)(A)  in  production  or  services  to  a  foreign  met. 


TA-W  No. 

Subject  firm 

Location 

Impact  date 

81,668  . 

Vertis  Inc.,  Insert  Advertising  Division,  Ethan  Allen  Staffing  and 

Saugerties,  NY. 

Manpower  Incorporated. 
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TA-W  No. 

Subject  firm 

Location 

Impact  date 

82,296  . 

Lattice  Semiconductor  Corporation,  U  S.  Field  Sales  throughout  the 
US  reporting  to  Hillsboro,  Oregon. 

Hillsboro,  OR. 

82,311  . 

SFI  Holding,  LLC,  Personnel  Services  Unlimited,  Inc  . 

Forest  City,  NC. 

82.335  . 

WellPoint,  Inc.,  Anthem  Blue  Cross  &  Blue  Shield,  Individual 
Sales— Captive  Agents. 

Worthington,  OH. 

82,347  . 

Performance  Motorsports,  Inc.,  A  subsidiary  of  Dover  Corporation  .. 

Huntington  Beach,  CA. 

Determinations  Terminating 
Investigations  of  Petitions  for  Worker 
Adjustment  Assistance 

After  notice  of  tlu;  i)etitions  was 
|)ul)lishe(l  in  the  Federal  Register  and 


on  the  l)ei)artm(!nt’s  Web  site,  as 
re(|iiir(!(l  l)y  .Section  221  of  the  Act  (10 
l]..S.C^  2271),  the  DepartiiKuit  initiated 
investigations  of  these;  petitions. 


'flu;  following  determinations 
terminating  invt;stigalion.s  wen;  i.s.sn(;d 
l)(;can.s{;  the  petitioner  has  n;(|ne.st(;d 
that  the  ])(;tition  l)e  withdrawn. 


TA-W  No. 

Subject  firm 

Location 

Impact  date 

82,193  . 

Green  Innovation  and  Technology,  Inc  . 

South  Holland,  IL. 

82,362  . 

Hewlett-Packard  Company  . 

Corvallis,  OR. 

82,450  . 

HP  Software  . 

Palo  Alto,  CA. 

82,451  . 

Hewlett-Packard  Enterprise  Services  . 

Palo  Alto,  CA. 

82,452  . 

HP  Global  Functions  . 

Palo  Alto,  CA. 

The  following  determinations 
terminating  inve.stigations  were  issued 
l)(;cause  the  p(;titioning  groups  of 


work(;rs  are  covered  by  active 
certifications.  (kHiseeinenlly,  furth(;r 
inv(;sligation  in  the.se;  cases  would  s(;rve 


no  ])nrpo.se  since  the;  p(;titioning  grou]) 
of  workers  cannot  he  covered  by  more 
than  om;  certific;ation  at  a  time. 


TA-W  No. 

Subject  firm 

Location 

Impact  date 

82,167  . 

82,181  . 

82,207  . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc . 

Seattle,  WA. 

Salem,  OR. 

Operating  Throughout  the  State 

82,208  . 

82,222  . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc . 

Interstate  Brands  Corporation  (IBC),  Bostess  Brands,  Inc . 

of  Nevada,  NV. 

Boise,  ID. 

Operating  Throughout  the  State 

82,226  . 

82,228  . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc . 

Maine,  ME. 

La  Grande,  OR. 

Operating  Throughout  the  State 

82.233  . 

82.234  . 

82,248  . 

82.255  . 

82.256  . 

82,265  . 

82, 265 A  . 

82,267  . 

82,278  . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc.,  Los 
Angeles— Hostess  Plant. 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc . 

Verizon  Business  Networks  Services,  Inc.,  Senior  Coordinator- 
Oder  Management,  Voice  Over  Internet  Protocol. 

State  Street  Corporation,  Information  Technology  Group  . 

State  Street  Corporation,  Information  Technology  Group  . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc.,  Tulsa 
-Wonder/Hostess  Plant. 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc . 

of  Connecticut,  CT. 

Cheswick,  PA. 

Los  Angeles,  CA. 

Lafayette,  IN. 

Northwood,  OH. 

San  Antonio,  TX. 

Boston,  MA. 

Ouincy,  MA. 

Tulsa,  OK. 

Operating  Throughout  the  State 

82,298  . 

82,314  . 

82,327  . 

82,329  . 

82,341  . 

82,366  . 

82,372  . 

82,397  . 

Interstate  Brands  Corporation,  Hostess  Brands,  Inc  . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands . 

State  Street  Corporation,  Information  Technology  Group  . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands . 

Interstate  Brands  Corporation  OBC),  Hostess  Brands,  Inc . 

Interstate  Brands  Corporation  (IBC),  Hostess  Brands,  Inc . 

of  Illinois,  IL. 

Redding,  CA. 

Defiance,  OH. 

North  Ouincy,  MA. 

Operating  Throughout  the  State 
of  New  York,  NY. 

West  Virginia,  WV. 

Mansfield,  OH. 

Wichita,  KS. 

Erie,  PA. 

Tin;  following  determinations  lK;cause  the  ])(;tilions  are  the  subject  of  filed  earlier  covering  the  same 

terminating  inve.stigations  were  issued  ongoing  inve.stigations  nnd(;r  iK;titions  j)etilioners. 
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1  luirciby  ciiilil'y  lluit  tlu;  atbnMiuiiilioiuid 
(loUaininalions  waac;  issiual  during  the;  jjoriod 
oi'  l•'(!l)nl(lry  11.  2013  lliroiif’h  Fobnuny  If). 
2013.  'I'liasc  (hdianiinalioiis  aro  availal)l(!  on 
tlu!  l)(i])ai'tin(!nl’s  Wnl)  silo  ti(i(h‘(i(:t/l(i(i/t(i(i 
s(!ar(:li  fonu.cfni  imdor  Ihn  snarcliablo  lisliii” 
oT  dolonninalions  or  by  (:alliM}>  llu;  OlTico  of 
'I’radt!  Adjnstmcail  Assistanco  loll  irtM!  al  8815- 

8()ri-(i822. 

Dalcul:  l•■(;bnlary  1‘).  2018. 

Micliaol  VV.  laiTi;, 

(3niilvin<’  Officar.  Officr  of  'I'nida  Adjusinunil 
Ansisldnca. 

|FK  Doc.  2()18-042.")H  Idbal  2-22-18:  8:4.")  ain| 

BILLING  CODE  4510-FN-P 

DEPARTMENT  OF  LABOR 

Office  of  Labor-Management 
Standards 

Extension  of  Information  Collection; 
Comment  Request 

ACTION:  Notice. 

SUMMARY:  The  De])artnient  of  Lalior,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  res])ondent  burden, 
conducts  a  jireclearance  consultation 
program  to  ])rovide  the  general  public 
and  Imderal  agencies  with  an 
o])i)ortunity  to  comment  on  jiroposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  l‘)h5 
(PRAUb)  |44  II.S.C.  3r)()(i(c)(2)(A)l.  This 
program  helps  to  ensure  that  recpie.sted 
data  i;an  he  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  imjiact  of  collection 
nKiuirements  on  res])ondents  can  he 
proj)erly  assessed.  Currently,  the  Office 
of  Labor-Management  Standards 
(OLMS)  of  the  Department  of  Labor 
(De])artment)  is  soliciting  comments 
concerning  the  proposed  extension  of 
the  collection  of  information 
re(|nirements  imjilementing  Executive 
Order  (E.O.)  1349():  Notification  of 
Employee  Rights  Under  Federal  Labor 
Laws.  A  copv  of  the  jjroposed 
information  collection  recpie.st  can  he 
obtained  by  c:ontacting  the  office  li.sted 
Ixdow  in  the  addres.ses  section  of  this 
Notice. 

DATES:  Written  comments  must  he 
submitted  to  the  office  li.sted  in  the 
addresses  section  hidow  on  or  before 
A])ril  2(),  2013. 

ADDRESSES:  Andrew  R.  Davis,  Chief  of 
the  Division  of  lnter]n'etations  and 
Standards,  Office  of  Labor-Management 
Standards,  IJ.S.  Department  of  Labor, 

200  Cionstitution  Avenue  N\V.,  Room  N- 
5000.  Washington,  DC  20210,  olnis- 


puhlic@dol.dOV,  (202)  0‘)3-0123  (this  is 
not  a  toll-free  number),  (800)  877-8330 
(TTY/TDD). 

Please  use  only  one  method  of 
transmission  for  comments  (mail  or 
Email). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

President  Barack  Obama  signed 
Executive  Order  13400  (E.O.  13400  on 
lanuarv  30,  2000,  re(|uiring  certain 
Covernment  contractors  and 
subcontractors  to  post  notices  informing 
their  employees  of  their  rights  as 
employees  under  Federal  labor  laws. 

The  Order  also  jjrovides  the  text  of 
contractual  jirovisions  that  Federal 
Covernment  contracting  dejjartments 
and  agencies  must  include  in  every 
Covernment  contract,  except  for 
collective  bargaining  agreements  and 
contracts  for  purchases  under  the 
Simplified  Acquisition  Threshold. 

flLMS  administers  the  enforcement 
jnovisions  of  Executive  Order  13488. 
while  the  compliance  evaluation  and 
investigatory  ])rovi.sions  are  handled  by 
the  Department's  Office  of  Federal 
Contract  Compliance  Programs 
(OECCP),  pursuant  to  the  Order’s 
imi)lementing  regulatorv  provisions  (28 
CFR  Part  471).  Com])lainl.s  can  he  filed 
with  both  agencies. 

II.  Review  Focus 

The  Department  is  particidarlv 
interested  in  comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  ])roper  ])erformance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
jiractical  utility: 

•  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  a.s.sumptions  used; 

•  Enhance  the  (|uality.  utility  and 
clarity  of  the  information  to  he 
collected:  and 

•  Minimize  the  hnrden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
u.se  of  ap])ro])riate  automated. 
(!l(;ctronic,  mechanical,  or  other 
t(u:hnological  collection  lechni{|ue.s  or 
other  forms  of  information  technologv, 
e.g.,  ])ermitting  electronic  suhmi.ssions 
of  responses. 

III.  Current  Actions 

The  Department  .seeks  extension  of 
the  current  approval  to  collect  this 
information.  An  extension  is  nece.ssarv 
because  if  this  information  collection  is 
not  conducted,  E.O.  13488  could  not  he 


enforced  through  the  complaint 
procedure. 

E.O.  13488  advances  the 
Administration’s  goal  of  promoting 
economy  and  efficiency  of  Federal 
government  procureimait  by  ensuring 
that  workers  (!mi)loved  in  the  private 
.sector  as  a  result  of  Federal  government 
contracts  are  informed  of  their  rights  to 
engage  in  union  activity  and  collective 
bargaining.  Knowledge  of  such  basic 
statutory  rights  promotes  stable  labor- 
management  relations,  thus  reducing 
costs  to  the  Federal  government. 

The  contractual  provisions  re(|uire 
contractors  and  subcontractors  to  post  a 
notice,  created  by  the  Secretary  of 
Labor,  informing  employees  of  their 
rights  under  the  National  Labor 
Relations  Act.  The  notice  also  provides 
a  .statement  of  the  policy  of  the  United 
.States  to  encourage  collective 
bargaining,  as  well  as  a  list  of  activities 
that  are  illegal  under  the  Act.  The  notice 
concludes  with  a  general  description  of 
the  remedies  to  which  em])loyee.s  may 
he  entitled  if  these  rights  have  been 
violated  and  contact  information  for 
further  information  about  those  rights 
and  remedies,  as  well  as  enforcement 
|)rot:edures. 

The  clau.se  also  requires  contractors  to 
include  the  same  clau.se  in  their 
nonexempt  snhcontracts  and  ])urcha.se 
orders,  and  describes  generally  the 
sanctions,  penalties,  and  remedies  that 
may  he  imposed  if  the  contractor  fails  to 
.satisfy  its  obligations  under  the  Order 
and  the  clau.se. 

The  regulatory  ])rovi.sions 
implementing  E.O.  13488  (28  UFR  ])art 
471)  include  the  language  of  the 
required  notices,  and  thev  explain 
jHj.sting  and  contractual  requirements, 
the  complaint  process,  the  investigatorv 
process,  and  sanctions,  penalties,  and 
remedies  that  may  he  im|)o.sed  if  the 
contractor  or  subcontractor  fails  to 
comply  with  its  obligations  under  the 
Order.  Specifically.  28  UFR  part 
471.11(c)  sets  forth  the  ])roc(!dure.s  that 
the  Department  must  u.se  when 
accepting  written  complaints  alleging 
that  a  contractor  doing  husine.ss  with 
the  Federal  government  has  failed  to 
post  the  notice  recpiired  by  the 
Executive  Order. 

Type  oj  Review:  Extension. 

Adenev:  Office  of  Labor-Management 
.Standards. 

OMR  Nuiuher:  1245-()()()4. 

Affected  Public:  Emj)loyee.s  of  I'’ederal 
Contractors  and  .Subcontractors. 

Toted  Re.'ipoudents:  25. 

Toted  Annued  Res})e)nses:  25. 

Hstimedeui  Teded  RureJen  IIe)urs:  32. 

E.stiinated  Time  peer  Respeui.se:  1.28 
hours. 
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Frn<}iiencv:  On  occasion  of  employee 
of  a  Federal  contractor  or  subcontractor 
fding  a  complaint  alleging  a  violation  of 
pro|)o.s(!(l  29  OFR  j)art  471. 

T()l(tl  Bimlan  Co.s7  (citpital/stdiiup): 

.SI  2. .50  (.SO. 50  per  response  x  25 
respoiuhmts). 

Total  Ihirdon  (lost  lopor(itiii>>/ 
maintenance}:  .SO. 

Emplovee  Cloniplaints  (lost:  .S7()l 
(S80.44  per  response  x  25  respomhmts). 

Total  Annual  Barden  (lost:  .$778.50 
(SI  2.50  +  .S701). 

Total  respondent  and  re.sj)on.ses 
estimates  are  based  upon  the  estimate  in 
the  K.O.  184tH)  final  ride  of  50.  .See  75 
1  R  28808.  However,  since  the 
Department  has  no  record  of  employee 
complaints  received,  the  Dejiartment 
has  lowered  its  complaint  estimate  to 
25. 

The  D(!])artment  has  not  adjusted  its 
total  emplovee  comjilaint  hour  estimate 
of  1.28  hours,  which  it  estimated  in  the 
F.O.  1.8490  final  ride.  Id. 

The  Department  has  updated  tin; 
emplovee  cost  hnrden  ])er  comiilaint 
from  the  past  estimates  in  the 
supporting  statement  sent  to  OM15  and 
the  Notice  of  Proposed  Rulemaking.  .See 
74  FR  88490.  The  Department  estimates 
that  it  will  take  an  average  of  1.28  hours 
to  complete  a  com])laint.  Based  on  the 
avinage  seasonallv-adjnsted  honrlv 
earnings  on  private  non-farm  pavrolls 
for  all  workers  of  .S28.78.  we  estimate 
that  an  einjiloyee  will  incur  a  cost  of 
.$80.44  for  the  1.28  hours  involved 
(.$28.78  X  1.28)  in  jneparing  a 
complaint.  Additionally,  em|)loyee.s  will 
incur  costs  of  .$0.50  per  complaint  in 
capital/start-np  costs  (.$0.40  for  postage 
-I-  .$0.08  for  an  envelope  -i-  SO. 01  for 
|)aper)  fora  total  cost  per  complaint  of 
.$80.94.  The  total  co.st  for  the  estimated 
25  complaints  is  .$778.50.  There  are  no 
ongoing  operation/maintenance  costs 
associatiid  with  this  information 
collection. 

(lomments  snhmitted  in  res])on.se  to 
this  notice  will  he  summarized  and/or 
included  in  the  reiinest  for  Office  of 
Management  and  Budget  a])proval  of  the 
information  collection  riHpie.st;  they  will 
also  hecome  a  matter  of  ]nihlic  record. 

Diiled;  I'eliiuarv  18.  2018. 

Andrew  R.  Davis. 

(Ihief  of  th(‘  Division  of  Inlerprelolions  and 
Sitindards.  Of  fice  of  I Ad)or-\toiui<\einent 
Standards,  t  '..S'.  Department  of  l.al)or. 

U  K  Doc.  2()18-042(i7  I'iiiHl  2-22-18;  8:45  iiiiil 
BILLING  CODE  P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  13-005] 

Notice  of  Intent  To  Grant  Exclusive 
License 

agency:  National  Aeronautics  and 
.Sjiace  Administration. 

ACTION:  Notice  of  Intent  to  (hant 
fNclnsive  License. 

SUMMARY:  This  notice  is  issued  in 
accordance  with  85  l]..S.(;.  2{)9(e)  and  87 
CFR  4()4.7(a)(l  )(i).  NA.SA  herehy  gives 
notice  of  its  intent  to  grant  an  exclusive 
license  in  the  United  .$tates  to  ])ractice 
the  invention  descrihiul  and  claimed  in 
IJ..S.  Patent  Application  .Serial  No.  IKS 
18/584.804.  Aljiha-.Slream  Uonvertor. 
LEW  18802-1;  and  U..S.  Provisional 
Patent  Application  .Serial  No.  U.S  01/ 
077.110,  Magnetostrictive  Alternator — 
Low  (lost.  No  Moving  Part,  High 
Efficiency.  O.scillaling  Acoustic  Pre.ssnre 
Wave  to  Electric  Power  Transducer, 

LEW  18989-1,  to  Nirvana  Energy 
.Systems,  having  its  jn  incipal  ])lace  of 
hnsiness  in  Portolo  Valley.  Cialifornia. 
The  fields  of  use  may  he  limited  to 
power  .systems  for  residential, 
commercial  and  Iransjiorlation 
industries.  The  jiatent  rights  in  these 
inventions  as  a|)])licahle  have  been 
assigned  to  the  United  .States  of  America 
as  rejnesented  hy  the  Admini.strator  of 
the  National  Aeronautics  and  .S])ace 
Administration.  The  prospective 
exclusive  license  will  comply  with  the 
terms  and  conditions  of  85  IK.S.U.  20?) 
and  87  CFR  404.7. 

DATES:  The  pros])ective  exclusive 
license  may  he  granted  unless,  within 
fifteen  (15)  days  from  the  date  of  this 
])nhli.shed  notice.  NA.SA  receives 
written  ohjections  including  evidence 
and  argument  that  establish  that  the 
grant  of  the  license  would  not  he 
consistent  with  the  re(]nirements  of  85 
U.S.C.  209  and  87  CFR  404.7. 

Competing  apjdications  comjileted  and 
received  hy  NA.SA  within  fifteen  (15) 
days  of  the  date  of  this  pnhlished  notice 
will  also  he  treated  as  objections  to  the 
grant  of  the  contem])lated  exclusive 
license.  Objections  snhmitted  in 
response  to  this  notice  will  not  he  made 
available  to  the  public  for  inspection 
and.  to  the  extent  permitted  hy  law,  will 
not  he  relea.sed  under  the  Freedom  of 
Information  Act.  5  U..S.C.  552. 
ADDRESSES:  Ohjections  lelating  to  the 
])ro.speclive  licen.se  may  he  snhmitted  to 
intellectual  Property  Conn.sel,  Office  of 
(;hief  Counsel,  MS  21-14,  NA.SA  Clenn 
Re.search  Center,  21  ()()()  Brookpark  Rd, 
Cleveland  OH  44185.  Phone  (218)  488- 
5754.  Facsimile  (218)  488-8790. 


FOR  FURTHER  INFORMATION  CONTACT: 
Ka])rice  Harris.  Intellectual  Pro])erty 
Counsel.  Office  of  (ihief  Conn.sel,  Office 
of  Chief  Conn.sel.  M.S  21-14.  NA.SA 
Clenn  Re.search  (iimtiir,  21  ()()() 

Brookpark  Rd.  (ileveland  OH  44185. 
Phone  (218)  488-5754.  Fac.simile  (218) 
488-8790.  Information  ahoni  other 
NA.SA  inventions  available  for  licensing 
can  h(!  found  online  at  https:// 
technologv.grc. nasa.gov. 

Siiiiiiii'ii  M.  Thonipsiin-King, 

Depaty  Oeneval  (lonnsel. 

IKK  Doc.  20i:i-()41»(i  Kilcd  2-22-i:i:  fi:45  iiiiil 
BILLING  CODE  7510-13-P 

NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permits  Issued  Under  the 
Antarctic  Conservation  Act  of  1978 

agency:  National  .Science  Foundation. 
ACTION:  Notice  of  jiermits  issued  under 
the  Antarctic  Conservation  of  1978, 
Public  Law  95-541. 

SUMMARY:  Till!  National  .Science 
Foundation  (N.SF)  is  reipiired  to  publish 
notice  of  ])ermit,s  issued  under  the 
Antarctic  Conservation  7\ct  of  1978. 

This  is  till!  r(!{|nir(!d  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  C.  Kennedy.  Permit  Office. 
Office  of  Polar  Programs.  Rm.  755. 
National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington.  VA  22280. 
SUPPLEMENTARY  INFORMATION:  On 
lannary  17.  2018.  the  National  .Science 
Foundation  pnhlished  a  notice  in  the 
Federal  Register  of  jiermit  applications 
received.  Permit  were  issued  on 
Fehrnary  19,  2018  to: 

Matthew  C.  Lamanna — Permit  No. 
2018-028 

Paul  Koch— Permit  No.  2018-027 

Niiiieni!  (i.  Kennedy, 

Permit  Officer. 

IKK  Doc.  2()i:t-()41(i4  Filed  2-22-1 2:  fi:45  ainl 
BILLING  CODE  7555-01 -P 

NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Innovation 
Corps;  Notice  of  Meeting;  Correction 

SUMMARY:  On  Tnesdav,  Febrnarv  12, 
2018  (78  FDR  9945),  the  National 
.Science  Fonndation  jinhlished  a  notice 
annonneing  a  meeting  of  the  Advisory 
Committee  for  Innovation  Corjis.  The 
location  and  time  of  the  business 
meeting  are  njidated  to  reflect  the 
accurate  plans. 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pnh.  L.  92- 
48.8,  as  amended),  the  National  .Science 
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Fouiulation  announces  the  following 
meeting: 

iVn/jK?;  Innovation  (ior|)s  Advisorv 
(ioininiltoo,  #8()4()3. 

/)a/f.*.s/77nif.‘;  Marcli  (i.  2()i:{,  1():()()  a.in.- 
2;(l()  p.in. 

PIdcas:  Sluaalon  (iryslal  City  Hotel,  IHttl) 
I'iads  Slr(!(!t.  Arlington.  YA  22202.  National 
Scitaicc!  l‘'onndaiion.  4201  Wilson  Monlijvard. 
.Staliord  1.  Room  120.5,  Arlington.  VA  22220. 
ofMadlin}’:  Partially  Open. 

IaiuUh:!  Pinson:  Dedric  C.arter.  Suite  120.5, 
National  .Scimict!  I'onndation,  4201  Wilson 
llonlevard.  Arlington.  YA  22220.  'I’ldiiplioiK! 
Nnmher:  (702)  2t)2-8002  (l(icarl(;i'<i<:nsl.;^o\'. 

Ihirposi;  olM(;i;lin<>:  To  provide;  advice  and 
r(;(:onimendations  conciirning  l-(iorps. 

Ag(;nila 

10:00  a. III.— 11:20  a. in.:  (ilosed:  Sheraton 
(irystai  (iity  1  lotel 

Meeting  with  c:iirr(;nt  1-Corps  teams 

12:00  |i.m.-2:00  ji.in.:  0|)(;n:  National 
Si:ii;nce  l-'oiindation 

{)|)ening  Remarks 

Review  and  discussion  ol  the  current  1-tiorps 
activities  and  I'ntnre  directions 
.Snmmarv 
Adjourn 

Henson  for  (Closing:  The  committ(;e  will 
r(;view  inidrmalion  ol  a  pro])rietar\'  or 
conlidiinlial  nature,  including  technical 
information:  financial  data:  and  |)ersonal 
information.  Tluise;  mait(;rs  are  exeinjit  under 
5  H.S.Ci.  552l)(c),  (4)  of  the  Covernment  in  the 
Sunshine  Act. 

Dated:  l''(;hrnarv  20.  2012. 

Siisanne  Boifon, 

(jonunilton  MnnngninnnI  Officer. 

If'K  Doc.  2()i:t-(l42,55  Filed  2-22-1  :i:  8:4.5  ain| 
BILLING  CODE  7555-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  (ACRS),  Meeting  of  the 
ACRS  Subcommittee  on  Plant  License 
Renewal;  Notice  of  Meeting 

rho  ACRS  .Suheommittoo  on  Riant 
Liconso  Rentnval  will  hold  a  mooting  on 
March  (i,  2013,  Room  T-2B1,  1 1.54.5 
Rockvillo  Piko.  Rockvillo,  Marvland. 

Tho  ontiro  mooting  will  ho  opon  to 
puhlic  attondanco. 

'I’ho  agonda  for  tho  suhjoct  mooting 
shall  1)0  its  follows: 

Wodnesdciy,  March  (i.  2()1H — H:H()  a.m. 
Until  12:00  }).in. 

Tho  .Suheommittoo  will  roviow  and 
discuss  till!  (hand  (hilf  Nuchmr  .Station, 
Unit  1,  Liconso  Ronowal  Applic.ilion 
(LRA).  Tho  .Suheommittoo  will  hoar 
])rosontations  hv  and  hold  di.scnssions 
with  tho  NRC  staff,  Entorgy  Oporations 
Inc.,  and  othor  intorostod  poisons 
rogarding  this  mattor.  Tho 
.Suheommittoo  will  gathor  information. 


analyzo  rolovant  i.ssuos  and  facts,  and 
formulato  pro])osod  positions  and 
actions,  as  ap])ropriato,  for  dolihoration 
hy  tho  Full  Commiltoo. 

Momhors  of  tho  ])ul)lic  dosiring  to 
jirovido  oral  st.itomonts  and/or  writton 
commonts  should  notify  tho  Dosignatod 
Fodoral  Official  (DFO),  Kont  Howard 
('rol(!phono  301^1 5-2t)8‘)  or  Email: 
Kcni.Ho\\’ar(!@nrc.<>()\’)  fivi;  days  |)rior  to 
tho  mooting,  if  po.ssihlo,  so  that 
a])pro])riato  arrangomonts  can  ho  mado. 
Thirty-fivo  hard  copios  of  oach 
jirosontation  or  Inmdout  should  ho 
])rovidod  to  tho  DFO  thirty  minulos 
hoforo  tho  mooting.  In  addition,  ono 
oloctronic  cojiy  of  oach  prosontation 
should  he  omailod  to  tho  DFO  ono  day 
hoforo  tho  mooting.  If  an  olot:lronic  copy 
cannot  ho  ])rovidod  within  this 
timoframo,  ])ro.sontor.s  should  jirovido 
tho  DFO  with  a  CiD  containing  oach 
])rosontation  at  hmst  thirty  minutos 
hoforo  tho  mooting.  Electronic 
recordings  will  ho  pormittod  only 
during  those  portions  of  tho  mooting 
that  are  ojion  to  tho  puhlic.  Detailed 
procoduros  for  tho  conduct  of  and 
partici])ation  in  ACR.S  memtings  wore 
puhlishod  in  tho  Federal  Register  on 
Octohor  18.  2012,  (77  FR  04140-04147). 

Detailed  mooting  agiaidas  and  mooting 
transcri])t.s  .iro  aviiilahlo  on  tin;  NRC 
\\T;h  site  at  http://\\’\v\v.nn:.nov/rca(Une- 
nn/doc-collcctions/acrs.  Information 
rogarding  topics  to  ho  discussed, 
clnmgos  to  tho  agonda,  whothor  tho 
mooting  has  boon  canceled  or 
roschodulod.  and  tho  time  allotted  to 
present  oral  statomonts  can  ho  ohtainod 
from  tho  VVoh  site  cited  ahovo  or  by 
contacting  tho  identified  DFO. 

Moreover,  in  view  of  tho  possibility  that 
tho  schodulo  for  AC^RS  mootings  may  ho 
adjusted  hy  tho  Chairman  as  nocossary 
to  facilitate  tho  conduct  of  tho  mooting, 
persons  |)lanning  to  attend  should  chock 
with  those  roforoncos  if  such 
roschodnling  would  result  in  a  major 
inconvonionco. 

If  attending  this  mooting,  ploa.so  enter 
through  tho  Ono  White  Flint  North 
building,  11555  Rockvillo  Fiko. 
Rockvillo,  MD.  After  rogi.storing  with 
socuritv,  please  contact  Mr.  rhoron 
Brown  (Toloi)hono  240-888-9835)  to  ho 
escorted  to  tho  mooting  room. 

Diit(;(l:  l•■(;l)rllary  12.  2012. 

Antiinif)  Dias, 

Tecinncnl  Advisor.  Advisorv  Connnitiee  on 
Heaclor  Safegnnrds. 

|FR  Doc.  201  :i-ll4 2(15  Filed  2-22-i:i;  8:45  ain) 
BILLING  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  (ACRS),  Meeting  of  the 
ACRS  Subcommittee  on  Planning  and 
Procedures;  Notice  of  Meeting 

'I’lio  ACR.S  .Suheommittoo  on  Flanning 
and  Procoduros  will  hold  a  mooting  on 
March  (i,  2013,  Room  T-2B1,  11.545 
Rockvillo  Piko,  Rockvillo,  Marvland. 

Tho  mooting  will  ho  opon  to  puhlic 
attondanco  with  tho  oxco|)tion  of  a 
portion  that  may  ho  clo.sod  pursuant  to 
5  II..S.C.  5521)  (c)(2)  and  (8)  to  di.scuss 
organizational  and  j)or.sonnol  matters 
that  relate  solely  to  tho  internal 
por.sonnol  rules  and  practices  of  tho 
ACR.S.  and  information  tho  release  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  ])or.sonal 
])rivacy. 

Tho  agoiula  for  tho  suhjoct  mooting 
shall  ho  as  follows: 

Wednesday,  March  6,  2013 — 12:00  p.m. 
Until  1:00  p.m. 

The  .Suheommittoo  will  discuss 
propo.sod  A(;R.S  activities  and  related 
matters.  Tho  .Suheommittoo  will  gathor 
information,  antilyzo  rolovant  issues  and 
facts,  and  formulato  proi)osod  positions 
and  actions,  as  a))propriato.  for 
dolihoration  by  the  FTill  Committoo. 

Mmnhors  of  tho  puhlic  dosiring  to 
])rovido  oral  statomonts  and/or  writton 
comments  .should  notify  tho  Dosignatod 
Foditral  Official  (DFO),  Antonio  Dias 
(Tolophono  301-41 5-8805  or  Email: 
Antonio. nias@nrc.gov)  fi\’o  days  ])rior  to 
tho  mijoting.  if  po.ssihlo,  .so  that 
arrangomonts  can  ho  mado.  Thirty-five 
hard  copies  of  oach  j)ro.sontiition  or 
handout  should  ho  provided  to  tho  DFO 
thirty  minutes  hoforo  tho  mooting.  In 
addition,  ono  oloctronic  coi)y  of  oac:h 
prosontation  should  ho  omailod  to  tho 
DFO  ono  day  hoforo  tho  mooting.  If  an 
oloctronic  copv  cannot  ho  provided 
within  this  timoframo.  prosontors 
should  provide  tho  DFO  with  a  CiD 
containing  oach  pro.sontation  at  least 
thirty  minutos  hoforo  tho  mooting. 
Electronic  recordings  will  bo  pormittod 
oidy  during  those  j)ortion.s  of  tho 
mooting  that  are  opon  to  tho  })iihlic. 
Detailed  ])rocodur(!.s  for  tho  conduct  of 
and  particij)ation  in  A(3<.S  mootings 
wore  ])uhli.shod  in  tho  Federal  Register 
on  Octohor  18.  2012,  (77  FR  84148- 
84147). 

Information  rogarding  changes  to  tho 
agonda.  whothor  tho  mooting  has  boon 
canceled  or  ro.schodulod,  and  tho  time 
iillottod  to  present  oral  .statomonts  can 
ho  ohtainod  hy  contacting  tho  identified 
DFO.  Moreover,  in  view  of  tho 
possibility  that  tho  schodulo  for  ACiR.S 
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meetings  may  be  adjusted  by  the 
(liairman  as  necessary  to  facilitate  the 
conduct  of  the  meeting.  ])ersons 
planning  to  attend  should  check  with 
tlui  1)F()  if  sucli  re.schednling  woidd 
result  in  a  major  inconvenience. 

If  attending  tliis  meeting,  jjlease  enter 
througli  the  One  White  Flint  North 
huilding.  1  l.'i.'i.'i  Rockville  Pike. 

Rockville.  MD.  After  nigistcning  with 
.security,  plea.se  contact  Mr.  Theron 
Brown  (24()-H8H-‘)83.'i)  to  h(!  escorted  to 
the  meeting  room. 

Diiltul:  l'el)riiar\  14.  2013. 

(^ayeliino  Sautes. 

('Axii'f.  liddclor  Stifdtv Ifi'diicli.  Aclvisorv 
(Axnunillt'c  on  Uructur  Salr^iiards. 

11  K  Dot:.  20i:i-(l42<M  I'ilcil  2-22-13:  K:4.3  am| 

BILLING  CODE  7590-01 -P 

NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Notice  of  Meeting 

In  accordance  with  the  piir])oses  of 
.Sections  29  and  182h  of  the  Atomic 
Fnergy  Act  (42  IJ.S.C.  2039.  2232h).  the 
Advisory  (’.ommittee  on  Reactor 
.Safeguards  (AdR.S)  will  hold  a  meeting 
on  March  7.  2013.  Il.'i4.'>  Rockville  Pike. 
Rockville.  Maryland. 

lluirsday,  March  7.  2013,  Conference 
Room  T2-B1.  11.145  Rockville  Pike, 
Rockville,  Maryland 

1:1)0  i).m.-1:05  Opanin" 

Hanicirks  bv  the  A(A{S  (Auiirnutn 
(Open) — The  At^R.S  Chairman  will  make 
opening  nnnarks  nigarding  the  conduct 
of  the  meeting. 

1:03  p.tu.-2:30  p.ni.:  Proposed  Draft 
Pinal  lievision  1  to  Pedulatory  (hade 
lIKi}  1.103,  "Performance-Based 
Containment  Leak-Test  Program" 

(Open) — 'File  Committee  will  hear 
pre.sentations  hy  and  hold  discussions 
with  rejiresentatives  of  the  NRC',  staff 
regarding  the  ])ro])osed  revision  to  R(i 
1.103.  “Performance-Based  (Containment 
Leak-'l'est  Program.” 

2:4.3  p.m.-4:15  i).m.:  Putare  ACBS 
Activities/Beport  of  the  Planning  and 
Procedures  Snheommittee  (0])en/ 
(Clo.sed) — The  (Committee  will  discuss 
the  nicommendations  of  the  Planning 
and  Procedures  .Snheommittee  regarding 
items  propo.sed  for  consideration  hy  the 
Full  (Committee  during  future  A(CR.S 
Meetings,  and  matters  related  to  the 
conduct  of  y\(CR.S  husine.ss.  including 
antici])ated  workload  and  memher 
assignments.  |Note:  A  portion  of  this 
meeting  may  he  closed  pursuant  to  .1 
IJ..S.(C.  5521)  (c)(2)  and  (0)  to  discu.ss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  j)ersonnel 


rules  and  ])ractices  of  A(CR.S.  and 
information  the  release  of  which  would 
con.stitute  a  clearly  unwarranted 
invasion  of  personal  ])rivacy.| 

4:1.3  p.m.-4:30  p.m.:  Beconciliation  of 
ACBS  Comments  and 
Becommendations  (()|)en) — The 
(Committee  will  di.scuss  the  res|)onse.s 
from  the  NR(C  FCxecutive  Director  for 
Operations  to  comments  and 
recommendations  included  in  recent 
A(CR.S  reports  and  letters. 

4:4.3  p.m. -7:00  p.m.:  Preparation  of 
ACBS  Befjorts  (Open) — 'Fhe  (Committee 
will  discuss  propo.sed  A(CR.S  reports  on 
matters  discus.sed  during  this  meeting. 

Procedures  for  the  conduct  of  and 
liarticijiation  in  y\(CRiS  meetings  were 
published  in  the  Federal  Register  on 
October  18.  2012,  (77  FR  h414()-(i4147). 
In  accordance  with  those  procedures, 
oral  or  written  views  may  he  presented 
hy  members  of  the  public,  including 
repre.sentatives  of  the  nuclear  industrv. 
Persons  desiring  to  make  oral  .statements 
should  notify  y\ntonio  Dias.  (Cognizant 
y\(CR.S  .Staff  (Telephone:  301-4 15-(i8()5. 
Fmail:  Antonio.Dias@nrc.gov).  five  days 
before  the  meeting,  if  possible,  so  that 
ajipropriate  arrangements  can  he  made 
to  allow  necessarv  time  during  the 
meeting  for  such  statements.  In  view  of 
the  possibility  that  the  schedule  for 
y\(CR.S  meetings  may  he  adjusted  hy  the 
(Chairman  as  uece.ssarv  to  facilitate  the 
conduct  of  the  meeting,  persons 
planning  to  attend  should  check  with 
the  (Cognizant  y\(CR.S  staff  if  such 
rescheduling  would  result  in  major 
inconvenience. 

Thirty-five  liard  copies  of  each 
pre.sentation  or  handout  should  he 
jirovided  30  minutes  before  the  meeting. 
In  addition,  one  electronic  co])y  of  each 
pre.sentation  should  he  emailed  to  the 
(Cognizant  ACCR.S  .Staff  one  day  before 
meeting.  If  an  electronic  copy  cannot  he 
provided  within  this  timeframe, 
presenters  should  provide  the  (Cognizant 
y\(CR.S  .Staff  with  a  (CD  containing  each 
])resentation  at  least  30  minutes  before 
the  meeting. 

In  accordance  with  .Subsection  10(d) 
Public  Law  92—403.  and  5  IL.S.CC. 

552h(c),  certain  ])ortions  of  this  meeting 
may  he  closed,  as  .s])ecifically  noted 
above.  Use  of  still,  motion  ])icture,  ami 
television  cameras  during  the  meeting 
may  he  limited  to  .selected  portions  of 
the  meeting  as  determined  hv  the 
(Chairman.  Flectronic  recordings  will  he 
jiermitted  only  during  the  o])en  portions 
of  the  meeting. 

y\(CR.S  meeting  agenda,  meeting 
tran.scripts.  and  letter  reports  are 
available  through  the  NR(C  Public 
Document  Room  at 

pdr.resonrce@nrc.gov,  or  by  calling  the 
PDR  at  1-800-397-4209,  or  from  the 


Puhliclv  y\vailahle  Records  .System 
(Py\R.S)  com])onent  of  NR(C’s  document 
system  (y\Dy\M.S)  which  is  accessible 
from  the  NR(C  Web  site  at  http:// 
\v\v\v.nrc.gov/reading-rm/adams.html  or 
http:/ /  WWW. nrc  .gov/ reading-rm/  doc- 
collections/  ACBS/ . 

Video  teleconferencing  service  is 
available  for  oh.serving  oiien  .sessions  of 
y\(CR.S  meetings.  Those  wi.shing  to  use 
this  service  should  contact  Mr.  Theron 
Brown.  y\(CR.S  y\udio  Visual  Technician 
(301-41 5-80(50),  between  7:30  a.m.  and 
3:45  p.m.  (I'C'F).  at  least  10  days  before 
the  meeting  to  ensure  the  availability  of 
this  service.  Individuals  or 
organizations  requesting  this  service 
will  he  resiKinsihle  for  telephone  line 
charges  and  for  ])roviding  the 
e(pu])ment  and  facilities  that  they  use  to 
establish  the  video  teleconferencing 
link.  The  availability  of  video 
teleconferencing  servic;es  is  not 
guaranteed. 

Dated:  l'’el)niai  v  19.  2013. 

Andrew  I.,  Bates, 

Advisoi  v  Comniitlee  Managenient  Officer. 
ll-'K  Ooc.  201:1-04237  Mled  2-22-13:  8:4.")  ain| 
BILLING  CODE  7590-01 -P 

POSTAL  REGULATORY  COMMISSION 

[Docket  Nos.  MC2013-39  and  CP2013-51; 
Order  No.  1663] 

New  Postal  Product;  Negotiated 
Service  Agreement 

AGENCY:  Postal  Regulatory  (;ommi.ssion. 
action:  Notice. 

SUMMARY:  The  Commission  is  noticing  a 
recently-filed  Po.stal  .Service  recpiest  to 
add  Parcel  Return  .Service  Contract  3  to 
the  comjietitive  product  list.  This  notice 
informs  the  jnihlic:  of  the  filing,  invites 
])uhlic  comment,  and  takes  other 
administrative  .steps. 

DATES:  Comments  are  due:  Fehruarv  2(5. 
2013. 

ADDRESSES:  .Submit  comments 
electronically  via  the  (x)mmission's 
Filing  Online  system  at  http:// 
www.j)rc.gov. Tho.se  who  cannot  submit 
comments  electronically  should  contact 
the  person  identified  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  by 
tele])hone  for  advice  on  filing 
alternatives. 

FOR  FURTHER  INFORMATION  CONTACT: 
.Sle])hen  L.  .Sharfman,  Ceneral  Counsel, 
at  2()2-789-(582(). 

SUPPLEMENTARY  INFORMATION: 

'Table  of  Contents 

I.  Inlroduclioi) 

II.  Notice  of  l''iliiigs 
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ill.  ()i'(l(!i'inf>  l’aragra|)h.s 

t.  Introduction 

I’ursiiant  to  39  l)..S.C.  3942  and  39 
Cl'R  3020. 30  e/  saq..  tlie  I'ostal  .Service 
filed  a  nuiiiest  and  a.ssociatcul 
sui)])()rting  information  to  add  Parcel 
Keinrn  .Sin  vice  (ioniract  3  to  the 
competitive  product  list.'  Tlu;  Postal 
.S(!rvice  asserts  that  Parcel  Return 
.Stn  vice  Contract  3  is  a  competitivi; 
product  “not  of  general  applicahilitv” 
within  the  meaning  of  3t)  II..S.C. 
3(i32(h)(3).  Id.  at  1.  The  Recpie.st  has 
Ixum  assigned  Docket  No.  M(;20 13-39. 

The  Postal  .Service  c:ontem])orane- 
ously  filed  an  agreement  related  to  the 
pro])o.sed  new  ]n'odiict  (Agreement).  Id. 
Attachment  B.  The  Agreement  has  been 
assigned  Docket  No.  CP2013-.51. 

/fw/ne.s/.  In  su])port  of  its  Recjiiest,  the 
Postal  .Service  filed  six  attachments: 

•  Attachment  A — a  redacted  copy  of 
Covernors’  Decision  No.  11-0; 

•  Attac:hment  B — a  redacted  copy  of 
the  Agnmment; 

•  Attachment  C — a  ])roj)osed  change 
in  the  Mail  Classification  .Schedule 
competitive  product  li.st; 

•  Attachment  D — a  .Statement  of 
.Sup])orting  )ustification  as  recpnred  hv 
39  CFR  3020.32; 

•  Attachment  R — a  ccatification  of 
com])liance  with  39  11..S.C.  3()33(a);  and 

•  Attachment  I*’ — an  ai)|)lication  for 
non-pnhlic  tnxitment  of  materials  to 
maintain  redacted  ])ortion.s  of  the 
Agr(!(;ment  and  supporting  documents 
under  seal. 

In  the  .Statement  of  .Supporting 
histification,  Dennis  R.  Nicoski. 
Manager,  Field  .Sales  .Strat(!gv  and 
Contracts,  asserts  tliat  tlie  .service  to  be 
provided  under  the  Agreement  will 
cover  its  attributahle  costs,  make  a 
positive  c:ontrihntion  to  institutional 
costs,  and  increase  contrihution  toward 
tlie  recpiisite  5. .5  perc:ent  of  the  Po.stal 
.SiM’vice's  total  in.stitutional  costs.  Id. 
Attachment  D  at  1.  Thus.  Mr.  Nicoski 
contends  there  will  he  no  issue  of 
suhsidizatiou  of  competitive  jiroducts 
hy  market  dominant  jiroducts  as  a  result 
of  this  contract.  Id. 

IleUitf^d  contract.  A  redacted  \’ersion 
of  the  Agreement  is  included  with  the 
Recjiiest.  The  Agreement  will  become 
effective  the  day  following  the  day  that 
the  Commission  jirovides  all  neces.sary 
regulatory  ajijiroval.  The  Agreement  is 
.scheduled  to  exjiire  2  years  after  its 
effective  date  hut  may  he  terminated 
earlier  by  either  jiarty  with  0  months’ 


'  K(!(|ui!.sI  1)1  liu!  Uiiilod  .Sl:iti!s  I’ostiil  .Sorvico  lo 
Add  I’lircol  Rotiirii  .Siirvico  Contract  3  to 
Competitive!  I’roduct  l.i.st  and  Notice  oi  Filin}’ 
(llnd(!r  .Seal)  of  Unredat:ted  Covernors'  Decision. 
Contract,  and  .Su|)porting  D.ita,  Fiilniiarv  15.  3tn:i 
(R(!(|iie.st). 


written  notice.  Id.  Attiichment  B  at  3. 

The  Po.stal  .Service  rejiresents  that  the 
Agreement  is  consi.stent  with  39  II..S.C. 
3(i33(;i).  Id.  Attachment  D. 

The  I’ostal  .Service  filed  intich  of  the 
.suj)|)orting  materials,  including  the 
Agrtumumt,  under  .seal.  Id.  Attiichment 
F.  It  niiiintains  that  the  Agreement  and 
related  financiiil  information,  including 
the  customer's  name  and  the 
accom|)imying  iinalyses  tluit  jirovide 
jirices,  terms,  conditions,  cost  data,  and 
financial  jirojections,  should  remain 
confidential.  Id.  Attachment  F.  It  akso 
recjiiests  tluit  the  Commission  order  that 
non-jnihlic  treatment  of  all  customer- 
identifying  information  he  extended 
indefinitely,  instead  of  ending  after  10 
yeiirs.  Id.  at  7. 

II.  Notice  of  Filings 

The  (iommi.ssion  establishes  Docket 
Nos.  MC2()13-39  and  CP2013-.51  for 
consideration  of  the  Recjiiest  jiertaining 
to  the  jfi'ojKised  Parcel  Return  .Service 
Contract  3  jiroduct  and  the  related 
Agreement,  resjiectively. 

Interested  jfersons  may  submit 
commeuts  ou  whether  the  Postal 
.Service’s  filings  in  the  cajitioned 
dockets  are  consi.stent  with  the  jiolicies 
of  39  U.S.C.  3032.  3033,  or  3042  and  39 
C.FR  jiart  3015  and  39  (iFR  3020,  suhjiart 
B.  (Comments  are  due  no  later  than 
Fehrnary  20,  2013.  The  juihlic  jiortions 
of  these  filings  can  he  acce.ssed  via  the 
Commission’s  Web  site  (http:// 
w'ww.prc.'j^ov). 

The  Commission  ajijioints  Kenneth  R. 
Moeller  to  serve  as  Public 
Rejjresentative  iu  the.se  dockets. 

III.  Ordering  Paragraphs 

It  is  ordered: 

1.  The  Commission  (establishes  Docket 
Nos.  MC201.3-39  and  CP2013-51  for 
consideration  of  the  matters  raised  in 
each  docket. 

2.  Pursuant  to  39  11..S.C.  505,  Kenneth 
R.  Moeller  is  ajijiointed  to  serve  as  an 
officer  of  the  Commi.ssion  (Public 
Rejiresentative)  to  rejiresent  the 
interests  of  the  general  juihlic  in  the.se 
jiroceedings. 

3.  Comments  by  interested  jiersons  iu 
these  Jiroceedings  are  due  no  later  than 
February  20.  2013. 

4.  The  .Secretary  shall  arrange  for 
jiuhlication  of  this  Order  in  the  Federal 
Register. 

15v  llu!  Coniniission. 

Ruth  Ann  y\hraiiis, 

/U;//i)g  Secretary. 

IFR  Dch;.  3l)i:MWl(iH  Fildd  2-22-i:i;  8:43  am] 
BILLING  CODE  7710-FW-P 


PRIVACY  AND  CIVIL  LIBERTIES 
OVERSIGHT  BOARD 

[Notice-PCLOB-2013-02;  Docket  No.  2013- 
0004;  Sequence  No.  2] 

Sunshine  Act  Meetings 

TIME  AND  date:  Ojien;  10:00  a.m.-12:00 
ji.m.  (Fastern  Time);  Clo.sed:  1:30  ji.m.- 
3:30  ji.m.  on  Tuesday.  March  5.  2013. 
PLACE:  The  ojien  meeting  will  be  held  at 
Ceneral  .Services  Administration  (C.SA), 
301  7th  .Street  .S\V.,  Room  1034, 
Washington.  DCi  20417.  The  clo.sed 
meeting  will  he  held  at  2100  K  Street 
N\V..  4th  Floor.  Washington.  DC  20427. 
STATUS:  Parts  of  this  meeting  will  be 
ojien  to  the  jiuhlic.  The  re.st  of  the 
meeting  will  he  clo.sed  to  the  jiulilic. 
MATTERS  TO  BE  CONSIDERED:  The  Privacy 
and  Civil  Liberties  Oversight  Board  will 
meet  in  ojien  se.ssion  to  di.scuss  the 
.status  of  its  startuji  activities,  and 
related  management  and  administrative 
matters,  continue  develojiment  of  the 
Board’s  Fiscal  Year  2013  and  2014 
agenda,  and  to  receive  jiuhlic  injiut.  The 
Board  will  meet  in  closed  se.ssion  to 
di.scuss  internal  jiersonnel  rules  and 
jiractices  and  cla.ssified  information. 
PORTION  OPEN  TO  THE  PUBLIC:  10:00 
a. 111.-12:00  ji.ni.;  at  C.SA.  301  7th  .Street 
SW..  Room  1034,  Washington,  DC 
20417. 

All  visitors  must  contact  the  Board 
Office.  202-331-1980,  at  lea.st  24  hours 
jirior  to  the  meeting  and  jirovide  name 
and  organizational  affiliation.  All 
visitors  must  rejiort  to  the  visitor  desk 
located  in  the  lohhy  at  C.SA.  301  7th 
.Street  .SW.,  Washington,  DCi  20417  lo 
receive  a  visitor’s  badge.  Individuals 
who  jilan  to  attend  and  reejuire  sjiecial 
assistance,  such  as  sign  language 
inlerjiretation  or  other  reasonable 
accommodations,  should  contact  .Susan 
Reingold,  Chief  Adinini.strative  Officer, 
202-331-1980.  at  lea.st  72  hours  jirior  to 
the  meeting  date. 

Procedures  for  Public  Participation 

Individuals  wishing  to  address  the 
meeting  orally  must  jirovide  advance 
notice  to  (daire  McKenna,  at 
claire.mckenna.pcIoIMdot.eov,  no  later 
than  5:00  ji.m.  on  Fridav,  March  1. 

2013.  The  notice  must  include  the 
individual’s  name,  title,  organization, 
and  a  concise  summary  of  the  subject 
matter  lo  he  jiresented.  Oral 
jiresentations  may  not  exceed  ten  (10) 
minutes.  The  time  for  individual 
jire.sentations  will  be  reduced 
jirojiortiouately,  if  necessary,  to  afford 
all  jiarticijiants  who  have  suhmitted  a 
timely  recjiiest  an  ojijiortunity  to  he 
hearcl.  Particijiants  wishing  to  sulimit  a 
written  .statement  for  the  record  must 
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submit  a  copy  of  such  statement  no  later 
than  .5:00  ]).m.  Friday,  March  1,  2013. 
•Such  statement  must  i)e  typewritten, 
(lonhhi-spaced.  and  may  not  exceed  ten 
(10)  pages.  Upon  receipt  of  tlie  r(!(|nir(Ml 
notice,  tlie  Hoard  will  prepan;  an 
agenda,  which  will  In;  available  at  the 
luiaring,  that  identifies  s|)eak(!rs  and  the 
time  allotted  for  each  |)re.sentation. 

PORTION  CLOSED  TO  THE  PUBLIC:  1  ;30 
|).m.-3;30  p.m.:  2100  K  Street  N\V..  4th 
Floor.  Washington.  IKi  20427. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Susan  Reingold,  (ihief  Administrative 
Officer.  202-331-1  OHti. 

Diitiul:  I’ebruarx  21.  2013. 

(laire  McKenna, 

(k)unstfl.  Privacy  (iiul  (Jivil  Lihcrtics 
()\'(!rsi‘’ht  Hoard. 

IFR  Odi:.  2lU3-04:m()  Filed  2-21-13;  4;iri  pml 
BILLING  CODE  6820-B3-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68951 ;  File  No.  SR-BATS- 
2013-012] 

Self-Regulatory  Organizations;  BATS 
Exchange,  Inc.;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  Related  to  Fees  for  Use 
of  BATS  Exchange,  Inc. 

iMihruiirv  10.  2013. 

Fnrsnant  to  Section  10(h)(1)  of  the 
.Securities  Fxchange  Act  of  1034  (the 
“Act”).'  and  Rule  10l)-4  therennder.- 
notice  is  hereby  given  that  on  February 
11,  2013,  HAT.S  Fxchange.  Inc.  (the 
"Exchange”  or  "BATS”)  filed  with  the 
.Securities  and  Exchange  Commission 
("(Timmission”)  the  jirojiosed  ride 
change  as  described  in  Items  1.  II  and  111 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Exchange  has 
designated  the  jiroposed  ride  change  as 
one  establishing  or  changing  a  member 
due,  fee.  or  other  charge  imposed  hv  the 
Exchange  under  .Section  10(b)(3)(Aj(ii) 
of  the  Act  •*  and  Rule  10l)-4(l’)(2) 
thereunder .•*  which  renders  the 
proposed  rule  change  effective  n|)on 
filing  with  the  Commission.  The 
Conuni.ssion  is  publishing  this  notice  to 
.solicit  comments  on  the  jiropo.sed  rule 
change  from  interested  persons. 

'  1.5  II.S.C.  7Hs(l))(l). 

2  17  CFK  24l).l<.ll)-4. 

‘  IT)  ll..S.(:.  7Hs(l))(3)(A)(ii). 

■*  17  CFR  24l).l<ll)-4(ll{2). 


I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  .Substance  of 
the  Proposed  Rule  (3iange 

file  Exchange  proposes  to  amend  the 
fee  .schedule  aiiplicahle  to  Members"’ 
and  non-memhers  of  the  Exchange 
pursuant  to  HA'f.S  Rides  1.5.1(a)  and  (c). 
Changes  to  the  fee  schedule  jinrsiiant  to 
this  proposal  are  effective  ii])on  filing. 

The  text  of  the  projiosed  rule  change 
is  available  at  the  Exchange's  Web  site 
at  htip://\v\v\v.l)atslradino.com.  at  the 
jirincipal  office  of  the  Exchange,  and  at 
the  Commission’s  Public  Reference 
Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
C.hange 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  propo.sed  rule  change  and  discussed 
any  comments  it  received  on  the 
projiosed  rule  change.  The  text  of  the.se 
statements  may  he  examined  at  the 
jilaces  sjiecified  in  Item  IV  below.  The 
Exchange  has  jirejiared  summaries,  set 
forth  in  .Sections  A,  B,  and  C  below,  of 
the  most  significant  jiarts  of  such 
statements. 

A.  Salf-liaoiildiorv  Oroani/Aiiion's 
Sldianicni  of  tha  ldiri)os(^  of,  and 
Slat  nt(ay  Basis  for,  I  ha  Proposed  Bala 
(ihanoa 

1.  Pnrjio.se 

The  Exchange  jirojioses  to  modify 
jiricing  ajijilicahle  to  the  Exchange's 
ojitions  jilatform  ("BATS  djitions”) 
with  resjiect  to  orders  routed  away  by 
the  Exchange  and  executed  at  BOX 
Ojitions  Exchange  LL(’,  (“BOX”)  and  C.2 
Ojitions  Exchange.  Inc.  ("02”).  The 
Exchange  also  jirojioses  to  modify  BAT.S 
Ojitions  juicing  for  certain  directed 
intermarket  sweeji  orders  (“Directed 
I.SOs”)  routed  to  BOX  [sic),  C2,  NYSE 
Area.  Inc.  ("ARCA”)  and  NASDAQ 
OMX  BX,  Inc.  ("BX  Ojitions”).  as 
further  de.scrilied  below. 

BAT.S  Ojitions  currently  charges 
certain  flat  rates  for  routing  to  other 
ojitions  exchanges  that  have  been 
jilaced  into  gronjis  based  on  the 
ajijiroximate  co.st  of  routing  to  such 
venues.  The  gronjiing  of  awav  ojitions 
exchanges  is  based  on  the  co.st  of 
tran.saction  fees  asse.ssed  hv  each  venue 
as  well  as  costs  to  the  Exchange  for 
routing  (i.a.,  clearing  fees,  connectivity 
and  other  infrastructure  costs, 
memhershiji  fees,  etc.)  (collectivelv, 
“Routing  (iosts”).  As  exjilained  below, 

A  M(!inl)(!i'  i.s  iinv  riifiistcrdd  lirokor  or  doiilor  tlial 
has  hoon  adinilUal  to  imanliorship  in  tho  loxchatigo. 


the  Exchange  jirojioses  to  imjio.se  the 
.same  juicing  for  executions  at  C,2  as  i.s 
currently  charged  by  the  Exchange  for 
orders  routed  to  and  executed  at  BX 
Ojitions  in  non-Penny  Pilot  .Securities 
and  to  eliminate  fees  for  (instomer 
orders  executed  at  BOX.*’ 

Ba.sed  on  ajijilicahle  Routing  Ousts, 
the  Exchange  currently  charges  .SO.l  1 
jier  contract  for  Oustomer^  orders 
executed  at  BOX.  NY.SE  MK  T  LEO 
(“AMEX”),  (Chicago  Board  Ojitions 
Exchange.  Inc.  ("O.BOE”),  the  MIAX 
Ojitions  Exchange  (“MIAX”),  BX 
Ojitions  in  Penny  Pilot  .Securities, 
International  .Securities  Exchange,  LEO 
(“ESE”)  in  (]la.s.sic  issues,  and  NA.SDAQ 
OMX  PHEX  EEO  (“PHEX”).  The 
Exchange  currently  charges  SO. 57  jier 
contract  for  Professional. “  Firm,  and 
Market  Maker-'  orders  executed  at  BOX, 
AMEX.  OBOE.  MIAX.  BX  Ojitions  in 
Penny  Pilot  .Securities.  ISE  in  Olassic 
issues,  and  PHEX.  BOX  currently 
charges  an  initial  base  fee  for 
transactions  that  remove  liquidity  and 
then  certain  credits  are  ajijilied  to  such 
transactions  that  remove  liijuidity.  This 
results  in  variable  rebates  for  (aistomer 
orders  routed  hv  the  Exchange  to  BOX. 
Based  on  this  fee  structure,  the 
I'ixchange  jirojioses  to  jirovide  routing  of 
Oustomer  orders  to  BOX  without 
imjiosing  a  fee.  which  is  the  same 
Jiricing  currently  ajijilied  by  the 
j'ixchange  to  executions  of  Oustomer 
orders  routed  to  BX  Ojitions  in  non- 
Penny  Pilot  .Securities,  which,  like  BOX. 

'■  I'Ik!  I■;xl:llil [!<;(!  ciirunillv  dillonMit  tiMis 

and  pn)vid(!.s  dilianait  riiliatas  diiixaidina  on 
\vh(!tli(;r  an  options  class  is  an  options  class  that 
(pialilios  as  a  I’caniv  I’ilot  .Siiciiritv  pnrsiiiinl  to 
lixchaii};!!  Ruh;  2t..5.  Intcrpndation  and  I’olicx  .lit 
or  is  a  non-l’cnn\-  I’ilot  ,S(!curilv.  (italain  otluM' 
options  exchanges  also  have  dillin'cnt  priciiif’  tor 
l’(!nny  I’ilot  .Socnritics  and  non-l’tninv  I’ilot 
Scx:nritii!s.  ,\ccordin5>lv.  in  certain  c:a.se.s.  the 
lixchaiifie's  routiii"  te(!S  also  varv  with  respect  to  tiu 
le(!s  tor  Olliers  executed  at  such  icxchaiif’es. 
However,  in  order  to  maintain  a  simple  routine 
table,  depending  on  the  level  ot  applicable  tees  and 
the  attec:t  ot  such  tees  n|)on  lixchan^e  Routing 
Costs,  the  Fxchange  has  also  chosen  to  charge  all 
executions  at  certain  \-enne.s  a  Hat  rate  rather  than 
dilierentiating  between  I’ennv  I’ilot  .Securities  and 
non-l’ennv  I’ilot  .Securities.  This  is  the  case  with 
respect  to  routing  to  iUlX  and  (i2.  as  (iroposed  to 
he  amended  by  this  tiling. 

",'\s  detined  on  the  lixchange's  tee  schedule,  a 
"Customer"  order  is  any  transaction  idenlitied  hv 
a  Member  tor  clearing  in  the  Customer  range  at  the 
Options  Clearing  Coi  poration  ("OliC").  except  tor 
those  designated  as  "I’rotessional". 

“The  term  "I’rolessional"  is  defined  in  tixchange 
Rule  111.  1  to  mean  anv  jierson  or  enlilv  that  (A)  is 
not  a  broker  or  dealer  in  securities,  and  (li)  places 
more  than  3!lll  orders  in  listed  options  per  dav  on 
average  during  a  calendar  month  tor  its  own 
henelicial  accounl(s). 

'','\s  detined  on  the  lixchange's  tee  schedule,  the 
terms  "Firm"  and  "Market  Maker"  a|i|ilv  to  anv 
tran.saction  identilied  hv  a  memher  tor  clearing  in 
the  Firm  or  Market  Maker  range,  respectively,  at  Ihi 
Options  Clearing  Cor|)oralion  ("(KiC”). 
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also  ])roviclos  nihatcis  tor  Custonioi 
orders.  The  Exchange  is  not  proposing 
to  cliange  pricing  tor  executions  loi 
Professional,  Finn  and  Market  Maker 
orders  at  BOX  and  will  continue  to 
charge  SO. 57  per  contract  for  such 

orders.  . 

Ba.sed  on  ai)i)licahle  Routing  (-osts. 
the  I'ixchange  cairrently  charges  80.52 
per  contrac;t  for  Onstoiner  orders 
executed  at  C2,  AKOA  in  Benny  Bilot 
Securities,  and  the  NASDAQ  Options 
Market  (“NOM”)  in  Benny  Bilot 
.Securities.  The  Exchange  currently 
charges  .S0.57  jier  contract  lor 
Brofessional.  Firm,  and  Market  Maker 
orders  executed  at  (.2,  AR(,A  in  Benny 
Bilot  Securities,  and  NOM  in  Benny 
Bilot  Securities.  Recent  pricing  changes 
by  C2  will  result  in  a  inaxinunn  lee  of 
.SO. 85  per  contract  for  Brote.ssional,  Idrm 
and  Market  Maker  orders  executed  at  C2 
and  rebates  or  free  executions  for 
( instoiner  orders  e.xecnted  at  C.2.  Based 
on  such  changes,  the  Exchange  inoposes 
to  align  the  jiricing  for  orders  routed  to 
and  executed  at  02  with  the  pricing 
currently  charged  by  the  Exchange  tor 
orders  routed  to  and  executed  at  BX 
Options  in  non-Benny  Bilot  Securities. 
Accordinglv.  with  respect  to  orders 
routed  to  02.  the  Exchange  proposes  to 
provide  executions  ol  (.nstoinei  oideis 
without  iinjiosing  a  tee  and  t()  charge 
S0.B5  per  contract  tor  Brofessional.  firm 
and  Market  Maker  orders. 

In  order  to  (X)ver  the  c.o.st  of  leinoving 
li(iniditv  in  non-Benny  Bilot  .Securities 
at  NOM.  including  Routing  Costs,  the 
Exchange  currently  charges  a  flat  fee  ol 
.SO. 115  per  contract  for  all  executions  of 
Directed  ISOs  routed  to  NOM  in  non- 
Benny  Bilot  .Securities.  This  is  the  same 
fee  as  the  Exchange  charges  for 
executions  of  Brofessional,  Firm  and 
Market  Maker  orders  routed  to  NOM  in 
non-Bennv  Bilot  Securities  genendly. 

The  fee  of  S0.95  per  contract  is  slightly 
more  than  the  Exchange’s  standard  tee 
of  .SO. 00  i)er  contract  fur  Cn.stomer 
orciers  ex(;cnt(Hl  at  NOM  in  non-l\mny 
Bilot  Securities.  . 

In  order  to  achieve  consi.stency  witli 
the  Exchange’s  fees  tor  Direi;t(!d  ISOs 
routed  to  NOM,  the  Exchange  ])roi)oses 
to  extend  its  Directed  ISO  pricing  to  all 
other  tvpes  of  routed  executions  for 
which  the  Exchange  charges  a  routing 
f(;e  of  SO.OO  or  more.  Specifically,  in 
addition  to  continuing  to  charge  .$0.5)5 
l)er  contract  for  all  executions  of 
Diret;ted  kSOs  routed  to  NOM  in  non- 
Benny  Bilot  Sec,nriti(!s.  the  Exc.hange 
proposes  to  charge  a  flat  tee  ot  SO.O.i  j)ei 
contract  for  Directed  ISOs  routed  to  and 
executed  hv:  (D  ARCA  in  non-Benny 
Bilot  .Securities.  (2]  BX  Options  in  non- 
Benny  Bilot  S(!cnrities  to  the  extent  such 
DirecUul  ISOs  are  Brofessional.  Firm  or 


Market  Maker  orders,  and  (8)  C2  to  the 
extent  such  Directed  KSOs  are 
Brofessional,  Firm  or  Market  Maker 
orders. 

The  Exchange  will  continue  to  impo.se 
a  flat  fee  of  .SO.til)  per  contract  for  any 
other  Direc.ted  ISO. 

2.  .Statutory  Basis 

The  Exchange  believes  that  the 
proposed  ride  change  is  consistent  with 
the  reiinirements  ol  the  Act  and  the 
rules  and  regulations  thereunder  that 
are  ajiiilicahle  to  a  national  securities 
exchange,  and.  in  particular,  with  the 
reijuirements  of  Section  (i  ol  the  Ai.t."’ 
Specifically,  the  Exchange  believes  that 
the  propo.sed  rule  change  is  consistent 
with  Section  (i(h)(4l  ol  the  Act,' '  in  that 
it  provides  for  the  eijuitahle  allocation 
of  reasonable  dues,  lees  and  othei 
charges  among  members  and  other 
jjersons  using  any  facility  or  system 
which  the  Exchange  operates  or 
controls.  The  Exchange  notes  that  it 
operates  in  a  highly  competitive  market 
in  which  market  jiarticijiants  can 
readily  direct  order  flow  to  comiieting 
venues  or  ])roviders  ol  routing  services 
if  they  deem  lee  levels  to  he  excessive. 

As  explained  above,  the  Exchange 
generallv  attempts  to  approximate  the 
cost  of  routing  to  other  ojitions 
exchanges,  including  other  applii.ahle 
c.o.sts  to  the  Exchange  for  routing.  '1  he 
I'ixchange  believes  that  a  jiricing  model 
based  on  ajiproximate  Routing  ('.o.sts  is 
a  reasonable,  fair  and  eiputahle 
approach  to  juicing.  Sjiecifically,  the 
Exchange  believes  that  its  jirojio.sal  to 
modily  lees  to  BOX  and  C,2  is  fair, 
ecjuitahle  and  reasonable  hei;au.se  the 
fees  are  generally  an  aiJjjroximation  ot 
the  cost  to  the  Exidiange  for  routing 
orders  to  such  exchanges.  The  Exchange 
believes  that  its  Bat  fee  structure  for 
orders  routed  to  various  venues  is  a  fair 
and  eijuitahle  apjiroach  to  jiricing,  as  it 
ju-ovides  certainty  with  resjiect  to 
execution  fees  at  groujis  of  away  ojitions 
exchanges.  Under  its  flat  fee  structure, 
taking  all  costs  to  the  Exchange  into 
account,  the  Exchange  may  ojierate  at  a 
slight  gain  or  a  slight  loss  for  orders 
routed  to  and  executed  at  (.2  and  will 
ojierate  at  a  gain  for  (instomer  orders 
routed  to  BOX.  As  a  general  matter,  the 
fixchange  believes  that  the  jirojiosed 
fees  will  allow-  it  to  reconj)  and  cover  its 
costs  of  juoviding  routing  services  to 
such  exchanges.  The  Exchange  also 
believes  that  the  juojio.sed  fee  structure 
for  orders  routed  to  aud  executed  at 
these  aw-ay  ojitions  exchanges  is  lair  and 
eijuitahle  anil  not  nnreasonahly 


disc.riminatory  in  that  it  ajiplies  equally 
to  all  Members. 

The  Exchange  notes  that  under  their 
ju'icing  models,  BOX  and  (.2  jirovide 
certain  rebates  for  executions  that  the 
Exc.hange  is  not  jirojiosing  to  jiass  on  to 
the  entering  Member;  instead,  the 
Exchange  jirojioses  to  jirovide  such 
executions  Iree  ol  c.harge.  1  he  I'.xclumge 
sjiecific.allv  believes  that  its  ju  ic.ing 
structure  for  ('.ustomer  orders  routed  to 
BOX  and  ('.2  is  reasonable  hec.ause, 
although  not  an  ajijiroximation  of  the 
cost  of  routing  jier  se.  ('.ustomer  orders 
will  still  receive  executions  free  of 
c.harge.  w-hereas  all  other  routed  orders 
(other  than  Customer  orders  to  BX 
Ojitions)  are  charged  a  fee  that  inclndes 
ajjjjlic.ahle  Routing  C.osts.  The  Exchange 
believes  that  the  jirojiosed  jir icing  for 
('.ustomer  orders  routed  to  BOX  and  02 
is  fair  and  equitable  and  non- 
iliscriminatory  because  it  will  ej)j)ly 
equally  to  all  Members,  and  because 
Members  c.an  and  will  likely  route 
direc.tly  to  BX  Ojitions  to  the  extent  they 
are  sjiecilically  seeking  the  rebate 
jirovided  for  such  order.s.  finally,  the 
Exc.hange  believes  that  its  jirojiosed  fee 
for  routing  of  Brote.ssional.  firm  and 
Market  Maker  orders  to  ('.2  is  reasonable 
because  it  is  an  ajiju'oximation  ol  the 
inaxinunn  fees  the  Exchange  will  he 
c.harged  for  such  executions,  inc.luding 
Routing  ('.lists. 

As  exjilained  above,  the  Exc.liange  has 
also  jirojiosed  to  increase  lees  lor 
Directed  ISO’s  to  AR(iA  in  non-Benny 
Bilot  .Securities,  to  BX  Ojitions  in  non- 
Benny  Bilot  Securities  (Brofessional, 

Firm  or  Market  Maker  orders  only),  and 
to  C2  (Brofessional.  Firm  or  Market 
Maker  orders)  to  S().5)5  jier  contrac.t 
(from  the  current  charge  of  SO. 80  jier 
contract  for  all  Directed  ISO’s  other  than 
in  non-Benny  Bilot  Sec.urities  routed  to 
NOM).  The  Exchange  believes  that  this 
inc.rease  is  fair,  equitable  and  reasonable 
hecau.se  the  fees  are  also  an 
ajijiroximation  ot  the  cost  to  the 
Exchange  for  routing  orders  to  such 
ojitions  exchanges.  The  Exchange  also 
believes  that  the  jirojiosed  fee  .structure 
for  orders  routed  to  and  executed  at 
the.se  away  ojitious  exchanges  is  fair  and 
equitable  and  not  nnreasonahly 
discriminatory  in  that  it  ajijilies  equally 
to  all  Members. 

The  Exchange  reiterates  that  it 
ojierates  in  a  highly  c.omjietitive  market 
in  w-hich  market  jiarticijiants  can 
readily  direct  order  How-  to  c.omjieting 
venues  il  thev  deem  tee  levels  to  he 
exc.essive  or  jiroviders  ol  routing 
services  if  thev  deem  fee  levels  to  he 
excessive.  Finally,  the  Exchange  notes 
that  it  constantly  evaluates  its  routing 
fees,  including  jirofit  and  loss 
attrilmtahle  to  routing,  as  ajijilicahle.  in 


1"  1.--,  D.S.C.  7Kl. 
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connection  with  the  oi)eration  oi  a  Hat 
fee  routing  service,  and  would  consider 
future  adjustments  to  the  proposed 
pricing  slructnn!  to  the  extcnil  it  was 
recou|)inga  significant  |)roril  from 
routing  to  anotlnu'  options  exchange. 

li.  ()r<i(iniy.(iti(>n's 

StdlrnunU  on  liimlnn  on  CUnupotHion 

'I'he  Kxchange  does  not  heli(!ve  that 
the  pro|)osed  rule  chang(!  will  impo.se 
anv  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  i)urpos(!.s  of  the  Act.  The 
pro|)o.sed  changes  will  assist  the 
Fxchange  in  recouping  co.sts  for  routing 
orders  to  other  options  exchanges  on 
Ixdialf  of  its  participants.  The  Exchange 
al.so  notes  tliat  Members  may  choose  to 
mark  tlieir  orders  as  ineligible  for 
routing  to  avoid  incurring  routing  fees.'- 
As  stated  above,  the  Excliange  notes  that 
it  operat<!s  in  a  highly  comi)etitive 
market  in  which  market  jjarticijjants  can 
readilv  direct  order  How  to  competing 
venues  if  thev  d(H;m  fee  levels  to  h(! 
excessive  or  providers  of  routing 
services  if  thev  deem  fee  levels  to  he 
lixcessive. 

Cj.  S(;ll-l{o‘>nlnlorv  Ortioni/.otion's 
Slatoincnt  on  C'jonnnonts  on  tin; 

Proposed  Ruin  TVumge  Rocoivod  From 
Momhors.  Rarticipnnts.  or  Othors 

'I’he  Exchange?  has  not  solicitt;d.  and 
does  not  intend  to  .solicit,  comments  on 
this  projjosed  rule  change.  The 
Exchange  has  m)t  niceived  anv  written 
comments  from  members  or  otlier 
inter(!.sted  parties. 

III.  Dale  of’FfTecliveness  of  the 
Propos(?d  Rule  (Change  and  'riming  for 
Commission  Action 

Pursuant  to  Section  lt)(h)(3)(A)(ii)  of 
the  Act  '  ‘  and  Rnle  l‘)h-4(f)(2) 
tlnireunder.''*  the  Exchange  has 
designated  this  pro])osal  as  establisliing 
or  changing  a  due.  lee.  or  other  charge 
a])|)lical)le  to  the  Exchange's  Members 
and  non-members,  which  renders  the 
j)roposed  ruh;  change  effective;  upon 
filing. 

At  any  time  within  (iO  davs  of  the 
filing  of  the  proj)osed  rule  change,  the 
Commi.ssion  sunnnarilv  mav 
temporarily  sus])(;nd  such  rule  change  if 
it  app(;ars  to  tlie  Commission  that  such 
action  is  n(;cessary  or  approj)riate  in  tin; 
public  interest,  for  tin;  protection  of 
inve.stors.  or  otherwise  in  furth(;rance  of 
the  pur|)oses  of  the  Act. 


'-.Sec  HAT.S  Kiili!  ((l(!.s(:ril)iii”  "liA’I'.S 

Only"  nnlnrs  Inr  HAT.S  ()|iti()ns)  and  HATS  Kiih; 
21.!)(a)(1)  ((lns(:ril)in5>  IIk!  H.N  T.S  Options  ronlinje 
procoss.  wliich  rcsniir(!s  orders  to  l)o  di!sianat*Hi  .is 
availalile  lor  rontin"). 

"  l.-j  n.S.C.  7Hs(l))(;t)(A)(ii). 

17(;i'K  24(l.l()l)-4(l)(2). 


IV.  Solicitation  of  C^omments 

Intere.st(;d  |)er.son.s  art;  invit(;d  to 
submit  written  dat.i.  views  iind 
argttments  cotic(;rtiing  the  foregoitig. 
incltiding  wheth(;r  tin;  pro])osed  rtth; 
chitnge  is  con.sist(;nl  with  tin;  Act. 
(;omnn;nt.s  tiniy  bt;  submitted  by  ;my  of 
the  following  methods: 

Eloctronic  (Jonnnonts 

•  Use  the  (lommi.ssion's  Internet 
comment  form  (htlp://\v\v\v.so(:.<^ov/ 
rnl(;s/sro.shlinl)\  or 

•  Send  <111  (;niail  to  ni/f- 
(:onnn(;nts@so(:.^ov.  I’lease  includt;  File 
Number  SR— BA'rS-2()l  3— 0 1 2  on  the 
subject  line. 

Papor  (k)innwnts 

•  Send  j)a])er  comments  in  tri|)licate 
to  Elizabeth  M.  Murphy,  Secretarv, 
Securities  and  Exchange  (lonnni.s.sion. 
100  F  .Street  NE..  Washington,  D(] 
20.540-1000. 

All  submi.ssions  slioiild  refer  to  File 
Number  SR-RATS-2() ES-0 1 2.  'I’liis  lilt; 
numb(;r  should  bt;  int:lutlt;tl  tin  the 
siihjet:!  lint;  if  t;niail  is  ti.setl.  'fti  helj)  the 
Ctnnmissitm  ])rt)t:t;.ss  anti  rt;vit;w  vtnir 
t:onnnt;nt.s  intirt;  t;ffit;it;ntly.  jilease  ust; 
tinly  tint;  nn;thtitl.  'fin;  Ctimmissitin  will 
pti.st  all  t;tinnnt;nts  tin  tin;  Ctimmissitin's 
Internet  \Vt;li  sitt;  (htli)://\\’\\  n’.sa(:.<’ov/ 
ridcs/sro.shtinl].  Ctijiies  tif  tin; 
submissitin.  all  siibst;t]ut;nt 
amt;nttnn;nts.  all  written  statt;nn;nt.s 
with  rt;spt;i:t  tti  tin;  prti]iti.st;tl  nilt; 
t:hangt;  that  art;  filt;tl  with  the 
('.ommission.  anti  all  written 
t:tinnnunit;atitins  rt;lating  tti  the 
proposetl  rule  t:hangt;  between  the 
Commission  anti  any  person,  other  than 
tlnise  that  may  bt;  withhehl  frtim  the 
]iutilit;  in  at:t:tirtlant:t;  with  the 
provisitins  of  5  U.S.C.  552.  will  bt; 
available  ftir  Web  site  viewing  anti 
jirinting  in  tin;  Ctimmissitin’s  Pulilit: 
Rt;ft;rt;in:e  Rtitim.  100  F  .Street  NE.. 
Washington,  DC  20540,  tin  offit:ial 
liusinti.ss  tlays  lietwetai  the  Iniiirs  tif 
10:00  ;i.m.  anti  3:00  p.m.  Ctipies  tif  tin; 
filing  alsti  will  bt;  iivailtiblt;  ftir 
in.spt;t;titin  <mtl  t:tipying  tit  the  |iriin:i|)<d 
tiffit:t;  tif  tin;  Exi;h:mgt;.  All  t:ommt;nts 
rt;t:t;ivt;ti  will  lit;  ]itistt;tl  witlniut  t;hangt;; 
the  Ctimmissitin  tltitis  init  t;tlit  ]it;r.son;il 
itlenlilying  inltiriniititin  frtim 
submissitins.  Ytiu  shoultl  submit  tinlv 
inftirmatitin  tlnit  ytiu  wish  tti  nnikt; 
available  iiubliclv.  All  sulimi.ssitins 
slniultl  refer  tti  Filt;  Numhtir  SR-HAT.S- 
2013-012  anti  slniultl  lit;  sulimittt;tl  tin 
tir  heftire  Mart:h  18.  2013. 


1 


l•'(lr  tin;  Ctiminissidii.  liv  llu;  Division  of 
'I’radiiig  aiul  Markids,  pnrsnani  to  (lologalod 
aiillioi'ilv.'  ’ 

Kevin  M.  O’Neill, 

Drpiily  Srcn-liiry. 

H'K  Doc.  2lli;i-()42(iK  I'iliid  2-22-i:i:  «:4.''i  ain| 
BILLING  CODE  8011-01-P 


SMALL  BUSINESS  ADMINISTRATION 
[Disaster  Declaration  #13492  and  #13493] 
Mississippi  Disaster  #MS-00064 

AGENCY:  D.S.  Small  Busine.ss 

Atlministration. 

action:  Ntitic.e. 


SUMMARY:  This  is  a  Notice  of  the 
Presitlential  tlt;t:laration  of  a  mtijtir 
tlisasler  for  the  .St.ite  tif  Mi.ssi.s.sip|)i 
(FEMA-4101-DR).  tlatetl  02/13/2013. 

Incident:  .Seven;  .Storms,  Tornatlties. 
iintl  Fltititling. 

Incident  Period:  02/10/2013  anti 
t:tintinuing. 

Effective  Date:  02/1 3/201 3. 

Phvsic(d  Loan  Application  Deadline 
04/1 5/201 3. 

Economic  Injury  (EIDL)  Loan 
Applic(dion  Deadline  Date:  11/13/2013. 
ADDRESSES:  .Submit  t:tim]ilt!tt;tl  Ititm 
a|iplit:atitins  to:  U..S.  .Small  Business 
Atlministnititin.  Prtii:t;s.sing  Anti 
I)isliur.st;nn;nt  Ct;ntt;r.  14025  Kingsptirt 
Roatl,  Etirt  Wtirth.  I’X  70155. 

FOR  FURTHER  INFORMATION  CONTACT:  A. 
Esi:tiliar,  ()fiit:t;  tif  Disaster  Assistant:t;. 
II..S.  .Small  Business  Atlministratitin. 

400  3rtl  Stnitit  SW..  Suitt;  0050. 
Washington.  DC  20410. 

SUPPLEMENTARY  INFORMATION:  Ntitit:t;  is 
hereby  given  that  <i.s  a  result  tif  the 
Presitlent’s  major  tlisaster  tlt;t:laration  on 
02/13/2013,  a]iplications  ftir  tlisaster 
Itians  may  bt;  filetl  at  the  ailtlre.ss  listetl 
iilnive  tir  tither  lot:ally  anntiunt:t;tl 
ltit:atitin.s. 

'I’ht;  ftillowing  areas  have  been 
tleterminetl  tti  be  atlversely  affet:tt;tl  by 
tin;  tlis.ister: 

Primary  (ioiinties  (Physical  Damage  and 
Economic  Injmv  Loans):  Ftirrt;st, 
Lamar. 

(iontignons  (ionnties  (Economic  Injury 


Unins  Only): 

Mississijijii:  Ctivingttin,  jt;fft;rstin  Davis, 


lones.  Miiritin,  Pearl  River, 
.St  tint;. 

The  lntt;rt;st  Rides  are: 

Pt;rry. 

Percent 

For  Physical  Damage: 

Homeowners  With  Credit  Avail¬ 
able  Elsewhere . 

3.375 

17  CI  K  2()i),:»ti-:i(!i)(i2). 
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Percent 

Homeowners  Without  Credit 
Available  Elsewhere  . 

1.688 

Businesses  With  Credit  Avail¬ 
able  Elsewhere  . 

6.000 

Businesses  Without  Credit 
Available  Elsewhere  . 

4.000 

Non-Profit  Organizations  With 
Credit  Available  Elsewhere  ... 

2.875 

Non-Profit  Organizations  With¬ 
out  Credit  Available  Else¬ 
where  . 

2.875 

For  Economic  Injury: 

Businesses  &  Small  Agricultural 
Cooperatives  Without  Credit 
Available  Elsewhere  . 

4.000 

Non-Profit  Organizations  With¬ 
out  Credit  Available  Else¬ 
where  . 

2.875 

Tlie  iuiinl)er  assigned  to  this  disaster 
for  pliysieal  damage  is  13492C  and  for 
ec.'onomic  injury  is  134930. 

(Catalog  of  l''i!(l(!ral  Donuislii:  Assislaiuu! 
Nimil)(;rs  .^‘)()()2  and  .^!)()()8) 

tames  K.  Rivera, 

Associdta  Adniiiiistnilor 
for  I)isasl(!r  Assislaiua!. 

IfK  Uoc.  2(n:i-()417.".  I'ilod  2-22-i:t;  iiidf)  ain| 
BILLING  CODE  8025-01-P 

SMALL  BUSINESS  ADMINISTRATION 

[Disaster  Declaration  #13488  and  #13489] 

Tennessee  Disaster  #TN-00074 

agency:  D.S.  Small  Hnsine.ss 

Administration. 

action:  Notice. 

SUMMARY:  This  is  a  notice  of  an 
Administrative  declaration  of  a  disaster 
for  the  State  of  Tenne.ssee  dated  02/14/ 
2013. 

Incident:  Severe  Storms  and 
'Fornadoes. 

Incident  Period:  01/29/2013. 

Effective  Date:  02/14/2013. 

Phvsiccd  Loan  Application  Deadline 
/lo/e;  04/15/2013. 

Economic  Injury  (EIDL)  Loan 
Application  Deadline  /Infe;  1 1/14/2013. 
ADDRESSES:  Snhmit  completed  loan 
a])])lications  to:  IJ..S.  Small  Business 
Administration,  Broce.ssing  and 
Dishnrsement  Center,  14925  Kings])ort 
Road,  Fort  Worth,  TX  70155. 

FOR  FURTHER  INFORMATION  CONTACT:  A. 
Ivscohar.  (Jffice  of  Disaster  Assistance. 
IJ.S.  Small  Business  Administration. 

409  3rd  Streid  SW..  Suite  0050, 
Washington,  DC  20410. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  as  a  result  of  the 
Administrator’s  disaster  declaration, 
applications  for  di.saster  loans  may  he 
filed  at  the  addre.ss  listed  above  or  other 
loc:ally  announced  locations. 


TIk;  following  areas  have  berm 
determiiuHl  to  he  adversely  affected  by 
the  di.saster: 

PrimaiY  (bounties:  Henderson. 

(Jo  I )  t  ig  nans  do  unties : 

Tennessee:  Carroll,  Cluister,  Decatur, 
I  lardin.  Madison. 

The  Interest  Kates  are: 


Percent 

For  Physical  Damage: 

Homeowners  With  Credit 
Available  Elsewhere  . 

3.375 

Homeowners  Without  Credit 
Available  Elsewhere  .  : 

1.688 

Businesses  With  Credit  Avail-  | 
able  Elsewhere  . 

6.000 

Businesses  Without  Credit 
Available  Elsewhere  . 

4.000 

Non-Profit  Organizations  With 
Credit  Available  Elsewhere 

2.875 

Non-Profit  Organizations 

Without  Credit  Available 
Elsewhere  . 

2.875 

For  Economic  Injury: 

Businesses  &  Small  Agricul¬ 
tural  Cooperatives  Without 
Credit  Available  Elsewhere 

4.000 

Non-Profit  Organizations 

Without  Credit  Available 
Elsewhere  . 

2.875 

The  nnmher  a.ssigmid  to  this  disast(;r 
for  i)hysical  damage  is  13488(i  and  for 
economic  injury  is  134Ht)(). 

The  State  which  r(!ceived  an  FIDL 
Declaration  #  is  'I'ennessee. 

(Catalog  of  Fiidoral  l)oni(!sti(:  A.ssistance 
Nuinhers  .5<)()()2  and  .aOOOH) 

l)at(;d;  I'idiniarv  14.2013. 

Karen  C.  Mills. 

Adiiiinislidtor. 

IFK  Hoc.  2()1:M)4178  Filiul  2-22-i;t:  8:45  am| 
BILLING  CODE  8025-01-P 

SMALL  BUSINESS  ADMINISTRATION 

[Disaster  Declaration  #13490  and  #13491] 

North  Carolina  Disaster  #NC-00048 

AGENCY:  IJ.S.  Small  Business 
Administration. 

ACTION:  Notice 

SUMMARY:  'Phis  is  a  notice  of  an 
Administrative  declaration  of  a  di.saster 
for  the  Slate  of  North  Carolina  dated  02/ 
15/2013. 

Incident:  Severe  .Storms  and  I'  looding. 
Incident  Period:  01/30/2013. 

Effective  Date:  02/1 5/201 3. 

Phvsic(d  Loan  Application  Deadline 
/?a/e;  04/10/2013. 

Economic  Injinx  (EIDL)  Loan 
Application  Deadline  Date:  11/15/2013. 
ADDRESSES:  .Submit  com|)leted  loan 
applications  to:  IJ..S.  .Small  Bnsine.ss 
Administration,  Processing  and 


Disbursement  (Jenter,  14925  Kingsport 
Road,  Fort  Worth,  'I'X  70155. 

FOR  FURTHER  INFORMATION  CONTACT:  A. 
Escobar,  Office  of  Disaster  A.ssistance, 
IJ..S.  .Small  Business  Administration, 

409  3rd  Street  SW.,  Suite  0050, 
Washington,  DC  20410. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  as  a  result  of  the 
Admini.strator’s  disaster  declaration, 
applications  for  di.saster  loans  may  he 
filed  at  the  addre.ss  listed  above  or  other 
locally  announced  locations. 

The  following  areas  have  been 
determined  to  he  adversely  affected  hv 
the  di.saster: 

Primary  doanties:  Watauga. 
dontignons  doanties: 

North  Carolina:  Ashe.  Averv, 
Caldwell,  Wilkes. 

Tenne.ssee:  Johnson. 

The  Interest  Rates  are: 


Percent 

For  Physical  Damage: 

Homeowners  With  Credit  Avail¬ 
able  Elsewhere . 

3.375 

Homeowners  Without  Credit 
Available  Elsewhere  . 

1.688 

Businesses  With  Credit  Avail¬ 
able  Elsewhere . 

6.000 

Businesses  Without  Credit 
Available  Elsewhere  . 

4.000 

Non-Profit  Organizations  With 
Credit  Available  Elsewhere  ... 

2.875 

Non-Profit  Organizations  With¬ 
out  Credit  Available  Else¬ 
where  . 

2.875 

For  Economic  Injury: 

Businesses  &  Small  Agricultural 
Cooperatives  Without  Credit 
Available  Elsewhere  . 

4.000 

Non-Profit  Organizations  With¬ 
out  Credit  Available  Else¬ 
where  . 

2.875 

The  nnmher  assigned  to  this  disaster 
for  jihysical  damage  is  13490  0  and  for 
economic  injury  is  13491  0. 

The  States  which  received  an  EIDL 
Declaration  #  are  North  (Jarolina. 
'I’ennes.see. 

(Catalog  of  Federal  Domestic  Assistance 
Niimlnns  .5‘)0()2  and  .5!)0()H) 

Dated:  Fehrnarv  1.5.  21)13. 

Karen  (i.  Mills, 

Administrator. 

|FR  Doc.  2in:)-()417!)  Filed  2-22-1:):  8:4.')  ain| 
BILLING  CODE  8025-01-P 

SMALL  BUSINESS  ADMINISTRATION 

[Disaster  Declaration  ft  13463  and  #  13464] 

Pennsylvania  Disaster  Number  PA- 
00057 

agency:  II..S.  Small  Bnsine.ss 
Administiation. 
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ACTION:  Amendment  2. 

SUMMARY:  Tins  is  an  amendment  of  the 
Presidential  declaration  of  a  major 
disaster  for  Public  Assistance  Only  for 
the  (k)mmon\vealth  of  Pennsvlvania 
(Fi:MA-4()‘)‘l-nR).  datiul  01/ 10/201 3. 
Incident:  Hurricane  Sandy. 

Incident  Pnriod:  10/20/2012  through 
11/08/2012. 

KfUn  tivv  Datt;:  02/1 3/2013. 

Phvsical  Loan  Application  Deadline 
l)ale:trM\  1/2013. 

Keonoinic  Injnrv  (HIDLI  Loan 
Application  Deadline  Date:  10/10/2013. 
ADDRESSES:  Submit  comjjleted  loan 
applications  to:  11. S.  Small  Business 
Admini.stration.  Processing  and 
Disbursement  (’.enter.  14023  Kingsport 
Road.  Fort  Worth.  TX  70133. 

FOR  FURTHER  INFORMATION  CONTACT:  A. 
Rscohar.  Office  of  Disaster  Assistance. 
ll.S.  Small  Busine.ss  Administration. 

400  3rd  Street  SW..  Suite  0030. 
Washington,  DO  20410. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  the  President's  major  disaster 
declaration  for  Private  Non-Profit 
organizations  in  the  Oommonwealth  of 
Pennsylvania,  dated  01/10/2013.  is 
heriiby  amemhul  to  include  the 
following  areas  as  adversely  affected  by 
the  di.saster. 

Primary  Oounties;  Philadelphia. 

All  other  information  in  the  original 
declaration  remains  unchangiHl. 

(Oiilalog  of  iMuleral  DeiiUiStic  .Assislance 
Ntmil)(;rs  .3?I0()2  and  .3110(18) 

lames  K.  Rivera. 

Asset  idle  Atiminisirtilor forDisesler 
Assistance. 

U  R  l)(M„  20i:»-(MI72  HIihI  2-22-1;I;  K;4.3  ain| 
BILLING  CODE  8025-01 -P 


DEPARTMENT  OF  STATE 

[Public  Notice  8197] 

Call  for  Expert  Reviewers  to  the  U.S. 
Government  Review  of  the  Working 
Group  III  Contribution  to  the  Fifth 
Assessment  Report  of  the 
Intergovernmental  Panel  on  Climate 
Change  (IPCC),  Mitigation  of  Climate 
Change 

summary:  The  United  States  (ilohal 
Change  Re.search  Program,  in 
cooperation  with  the  Dejiartment  of 
.State,  request  expert  review  of  the 
.Second  Order  Draft  of  the  Working 
Croup  111  Contribution  to  the  Fifth 
Assessment  Report  of  the 
Intergovernmental  Panel  on  Climate 
Change  (IPCf"),  Mitigation  oj  (iliniate 
Change. 

The  United  Nations  Environment 
Programme  (UNEP)  and  the  World 


Meteorological  Oi’ganization  (WMO) 
established  the  IP(X]  in  1988.  In 
accordance  with  its  mandate  and  as 
reaffirmed  in  various  decisions  by  the 
Panel,  the  major  activity  of  the  IPC’.C  is 
to  jirepare  comprehensive  and  iqi-to- 
date  assessments  of  iiolicy-relevant 
scientific,  technical,  and  socio¬ 
economic  information  for  under.standing 
the  scientific  basis  of  climate  change, 
potential  inqiacts,  and  o|)tions  for 
mitigation  and  adaptation.  The  iPCC 
develops  a  comprehensive  assessment 
spanning  all  the  above  topics 
approximately  every  six  years.  The  First 
Assessment  Report  was  completed  in 
19tK).  the  .Second  Assessment  Report  in 
1993.  the  Third  As.sessment  Report  in 
2001.  and  the  Fourth  Assessment  in 
2007. 

Three  working  group  volumes  and  a 
synthesis  report  compri.se  the  Fifth 
Assessment  Report.  Working  (wouj)  1 
a.sse.s.ses  the  scientific  aspects  of  the 
climate  system  and  climate  change: 
Working  Oou|)  11  asse.sses  the 
vulnerability  of  socio-economic  and 
natural  sv.stems  to  climate  change. 
|)ofential  negative  and  positivi; 
con.secjuences.  and  options  for  adajiting 
to  it:  and  Working  Uroup  III  assesses 
options  for  limiting  greenhou.se  gas 
emi.ssions  and  otherwise  mitigating 
climate  change.  Procedures  for  the  !P(]U 
and  its  jireparation  of  reports  can  hi; 
found  at  the  following  Weh  sites:  http: 
//ivww’.ipcc.ch/organization/ 
organization  review.shtinitt .VEYOLq 
Se7xl{  http://ipcc.ch/organi/.ation/ 
organization  _})rocednres.shtinl. 

In  October  2()()9,  the  1P(X"  a])])roved 
the  outline  for  the  Working  (iroup  111 
contribution  to  the  3lh  A.s.sessment 
Report  (Working  Uroup  111  Table  of 
(Xmtents:  http:/ /www.ipcc-wgii .de/ .files/ 
\VCIII-Oiitline-AH5.pdf\.  Autliors  were 
nominated  starting  in  )anuarv  2010  and 
selected  in  Mav  2010.  All  IPCTl  reports 
go  through  two  broad  reviews:  a  “first- 
order  draft’’  reviewed  by  experts,  and  a 
“.second-order  draft”  reviewed  by  both 
expcirts  and  governments.  The  .Second 
Order  Draft  of  the  Working  Grou])  111 
contribution  to  the  3th  A.ssessment 
Rciport  will  he  available  for  review 
beginning  on  23  February  2013. 

As  part  of  the  U..S.  Government 
Review  of  the  .Second  Order  Draft  of  the 
Working  Group  III  Gontribution  to  the 
3th  As.ses.sment  Report,  the  U..S. 
Gov(;rnment  is  soliciting  comments 
from  experts  in  relevant  fields  of 
experli.se  (Again,  the  Table  of  Gontents 
for  the  Working  Group  contribution  can 
be  viewed  here:  http:/ /www.ipcc-wgii . 
de/.files/\VCIII-()ntline-AI{5.pdfi. 

Beginning  on  23  February,  experts 
may  rcigi.ster  to  review  the  draft  report 
at :  http://re\’iew.giohaichange.gov,  the 


same  day  the  draft  report  will  he  made 
available.  To  be  considered  for 
inclusion  in  the  U..S.  Government 
submission,  comments  mu.st  he  received 
by  27  March  2013. 

The  United  .States  Global  Ghange 
Research  Program  will  coordinate 
collection  and  compilation  of  U..S. 
expert  comments  and  the  review  of  the 
report  bv  a  Review  Gommittee  of 
Federal  .scientists  and  ])rogram 
managers  in  order  to  develop  a 
consolidated  U..S.  Government 
submission,  which  will  he  provided  to 
the  IPG.G  by  April  22.  2013.  Instructions 
for  review  and  submission  of  comments 
are  available  at:  http:// 
review. glohalchange.gov. 

Exjierts  may  choose  to  ])rovide 
comments  directly  through  the  IPGG’s 
ex])ert  review  process,  which  occurs  in 
parallel  with  the  U..S.  government 
review.  More  information  on  the  IPGG’s 
comment  process  can  he  found  at  http: 
//www.ipcc.ch/activities/activities.shtini 
and  http://www.ipcc.ch/pdf/ar5/review_ 
oj_wg_contrihutions.pdf.  To  avoid 
diqilication,  reviewers  who  jiarticijiate 
in  the  U..S.  Government  Review  should 
not  also  submit  comments  directly  to 
the  IP(X]  .S(!cretariat  through  the  Expert 
Review  process.  Gomments  to  the  U..S. 
govmnment  review  should  he  submitted 
using  the  Wiih-based  .system  at:  http:// 
review.glohalchange.gov. 

This  certification  will  be  published  in 
the  Federal  Register. 

l)iil(!(l:  l''(!l)niiirv  19.  201  :i. 

Trigg  Talley. 

Director.  Office  of  (ilohal  Change.  Department 
of  State. 

|TR  Doc.  2(n:i-042(i.l  MIckI  2-22-i;i;  8:4.3  ain| 
BILLING  CODE  4710-05-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Summary  Notice  No.  PE-2013-04] 

Petition  for  Exemption;  Summary  of 
Petition  Received 

agency:  Fixleral  Aviation 
Admini.stration  (FAA),  DOT. 

ACTION:  Notice  of  p(!tition  for  exenqition 
received. 

SUMMARY:  This  notice  contains  a 
.summary  of  a  ])etition  seeking  relief 
from  specified  recjuinMnents  of  Title  14, 
Gode  of  Federal  Regulations  (14  GFR). 
The  ]mrpo.se  of  this  notice  is  to  improve 
th(!  public’s  awareness  of,  and 
partieijiation  in.  this  as])ect  of  the  FAA’s 
njgulatory  activities.  Neither  jniblication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
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is  intended  to  affect  the  legal  status  of 
the  petition  or  its  final  (lisjjosition. 

DATES;  Comments  on  this  ])(!tition  must 
identify  the  petition  docket  ninnhtir 
involved  and  must  he  received  on  or 
Ixilore  March  18.  2013. 

ADDRESSES:  Yon  may  send  comments 
identified  hy  docket  nnmhi'r  f’AA- 
2013-0100  using  any  of  the  following 
methods: 

•  (k)V(;rnnu;nl-\vi(l(;  riilaiudking  ll'e/j 
sittr.  (h)  to  liUj)://\v\\’\\'.rd<>iil(itions.gov 
and  follow  tin;  i instructions  for  sending 
your  comments  digitally. 

•  Mail:  .Send  comments  to  the  Docket 
Management  Facility:  IJ..S.  Department 
of  Transportation.  1200  New  jersev 
Avenue  SE..  West  Building  Ground 
Floor,  Room  \V1 2-140.  Washington.  D(’ 
20590. 

•  Fdx:  Fax  comments  to  the  Docket 
Management  Facility  at  202-493-2251. 

•  Hdiid  Ddliverv:  Bring  comments  to 
the  Docket  Management  Facilitv  in 
Room  W12— 140  of  the  West  Building 
Ground  Floor  at  1200  New  jersey 
Avenue  .SE..  Washington.  DG.  between  9 
a.m.  and  5  ]).m..  Monday  through 
Friday,  except  Federal  holidays. 

Pi'ivdcv:  We  will  ])ost  all  comments 
we  receive,  without  change,  to  hltp:// 
ivww’.rd^uldtions.gov,  inc:luding  anv 
])ersonal  information  you  ])rovide. 

Using  the  search  function  of  our  docket 
W(4)  site,  anyone  can  find  and  read  the 
comments  received  into  any  of  onr 
dockets,  including  the  name  of  the 
individual  sending  the  comment  (or 
signing  the  comment  for  an  a.ssociation. 
business,  labor  union,  etc.).  You  may 
revicnv  the  DGT's  com])lete  Privacy  Act 
.Statement  in  the  Federal  Register 
])uhlished  on  A])ril  11,  2090  (05  FR 
19477-78). 

Docket:  To  read  hac:kground 
documents  or  comments  received,  go  to 
ht1p://\\’\\’\v.regdldtions.go\'  at  any  time 
or  to  the  Docket  Managemcmt  Facility  in 
Room  Wl  2-140  of  the  West  Building 
Ground  Floor  at  1200  New  jersey 
Avenue  .SE..  Washington.  DG.  between 
a.m.  ami  5  p.m.,  Monday  through 
f'ridav,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  For.seth,  ANM-113.  (425)  227- 
2790,  Federal  Aviation  Administration, 
1001  Lind  Avenue  .SW.,  Renton.  WA 
98057-3350.  Andrea  Gopeland,  ARM- 
208,  Office  of  Rulemaking.  Federal 
Aviation  Administration,  80t) 
lnde])endence  Avenue  .SW;  Washington. 
DG  20.591;  email 

dndred.copeldnd@fdd.gov:  (202)  207- 
8081. 

This  notice  is  published  pursuant  to 
14  GFR  11.85. 


Issued  ill  Wasliington.  D(i.  on  I'etiruarv  1.5. 
201.3. 

Lirio  Liu, 

Director.  Office  of  Itiileiiuiking. 

Petition  for  Exemption 

Docket  No.:  1- AA-201 3-OlOli. 
Petitioner:  I’lie  Boeing  Gom])anv. 
Section  of  14  (iPU  Affected: 

S  25.901(c)  at  Arndt.  25-120  and 
25.981(a)(3)  at  Arndt.  2.5-125. 

Description  of  Belief  Sought:  Relief 
from  the  nujuirements  pertaining  to 
changes  to  the  Fuel  Quantitv  Indication 
Sy.stem  (FQIS). 

|I'K  Odc.  2(n:i-()42a.'‘i  Filed  2-22-1:!:  «:4,5  am| 
BILLING  CODE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Buy  America  Waiver  Notification 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Notice. 

SUMMARY:  This  notitie  ])rovides 
information  regarding  the  FIlWA’s 
finding  that  a  Buy  America  waiver  is 
ap])ropriate  for  the  use  of  non-domestic 
(1)  Electrical  Gontrols  and  Electrical 
Eciuiinnent;  (2)  Main  Drive  Electrical 
Motor;  (3)  Auxiliary  Drive  Electric 
Motor;  (4)  .Span  Lock  Electric  Motor  8: 
Gontrols  for  a  s])ecific  project  in  the 
.State  of  Washington. 

DATES:  The  effective  date  of  the  waiver 
is  February  20,  2013. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
(piestions  about  this  notice,  please 
contac;t  Mr.  Gerald  Yakowenko.  FflWA 
Gffice  of  Program  Administration,  (202) 
300-1502,  or  via  email  at 
gerold .ydko\venko@dot .gov .  For  legal 
(|ue.stions,  please  contact  Mr.  Michael 
Harkins,  FHWA  Gffice  of  the  Ghief 
Goun.sel,  (202)  300-4928,  or  via  email  at 
inichdeI.hdrkins@dot.gov.  Office  hours 
for  the  k'HWA  are  from  8:00  a.m.  to  4:30 
p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Acce.ss 

An  electronic  copy  of  this  document 
may  he  downloaded  from  the  Federal 
Register’s  home  jiage  at:  http:// 
www.di'chives.gov  and  the  Government 
Printing  Office’s  dataha.se  at:  http:// 
www.dccess.gpo.gov/ndrd. 

Background 

'I'he  FHWA’s  Buy  America  policy  in 
23  (;FR  035.410  retiuires  a  dome.stic 
manufacturing  process  for  any  .steel  or 
iron  products  (including  jjrotective 


coatings)  that  are  ])ermanently 
incorporated  in  a  Federal-aid 
construction  project.  The  regulation  also 
provides  for  a  waiver  of  the  Buv 
America  nupiirements  when  the 
application  would  he  inconsistent  with 
the  public  interest  or  when  satisfactorv 
(luality  domestic  steel  and  iron  products 
are  not  sufficiently  available.  'I’liis 
notice  provides  information  regarding 
the  FH\VA’s  finding  that  a  Buy  America 
waiver  is  apjiropriate  to  u.se  (1) 

Electrical  (kmtrols  and  Electrical 
E(|uipment:  (2)  Main  Drive  Electric;al 
Motor:  (3)  Auxiliary  Drive  Electric 
Motor;  (4)  .Span  Lock  Electric  Motor  & 
Ckmtrols  for  a  .s})ecific  project  in  the 
State  of  Washington. 

In  accordance  with  Division  A, 

.section  122  of  the  “Gonsolidated  and 
Further  (kmtinuing  Approjiriations  Act, 
2012”  (Pub.  L.  112-55),  the  FHWA 
published  a  notice  of  intent  to  issue  a 
waiver  on  its  Web  site  for  (1)  Electrical 
Gontrols  and  Electrical  E(|uipment;  (2) 
Main  Drive  Electrical  Motor;  (3) 
Auxiliary  Drive  Electric  Motor;  (4)  Span 
Lock  Electric  Motor  8c  Gontrols  for  a 
specific  jiroject  in  the  .State  of 
Washington  (http://u'\v\v.fh\vd.dot.gov/ 
construct  ion/ contracts/ 
\vdivers.cfin?id=7(i)  on  May  22nd.  The 
FHWA  received  three  comments  in 
response  to  the  publication.  The  first 
commenter  (Donald  Pearsal)  .stated  that 
"if”  there  are  manufacturers  of  this 
equipment  in  the  United  .States,  we 
should  use  it.  'I’he  FHWA  agrees  with 
this  comment.  Unfortunately,  however, 
the  FHWA  has  been  unable  to  locate  a 
manufacturer  who  is  able  to  ])roduce 
the.se  ])roduct.s  in  compliance  with  the 
FHWA  Buy  America  reejuirements.  The 
.second  commenter  (Muhamad  A. 
Nahoulsi)  op])osed  the  waiver  saving 
that  “we  have  this  type  of  technology." 
hut  he  did  not  jirovide  information 
regarding  which  domestic  manufacturer 
may  jiroduce  the.se  products  in 
comjiliance  with  the  FHWA’s  Buy 
America  requirements.  The  third 
commenter  (Rich)  supports  the  waiver  if 
the  American  product  is  more  than  50 
jiercent  over  non-domestic  product. 
However,  this  is  not  the  standard  for  the 
a])plication  of  Buv  America.  Under  Buv 
America,  all  steel  and  iron  of 
predominantly  steel  or  iron  jiroducts 
mu.st  manufactured  in  the  United  .States. 

During  the  15-dav  comment  jieriod, 
the  FH\\T\  conducted  additional 
nationwide  review  to  locate  potential 
dome.stic  manufacturers  of  (1)  Electrical 
Gontrols  and  lilectrical  Eciuipment;  (2) 
Main  Drive  Electrical  Motor;  (3) 
Auxiliarv  Drive  Electric  Motor;  (4)  .Span 
Lock  Electric  Motor  tk  (lontrols.  Ba.sed 
on  all  the  information  available  to  the 
agency,  including  the  consideration  of 
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llu!  comments,  llie  FHWA  concludes 
that  there  are  no  mamihictnrers  of  (1) 
Klectrical  (Controls  and  Flectrical 
I‘i(|ui|>ment;  (2)  Main  Drive  Flectrical 
Motor;  (3)  Auxiliary  Drive  Fhictric 
Motor:  (4)  ,Span  Lock  Flectric  Motor 
Controls  for  the  project  in  the  ,State  of 
Washington  that  produce  the  protlncts 
in  compliance  with  the  MlWA’s  15nv 
America  re(|uirements. 

Thendon!,  in  accordance  with  the 
provisions  of  section  117  ol  the 
.SAFFTFA-LIJ  Technical  (iorrtulions 
Act  of  2008  (Pill).  L.  110-244,  122  Stal. 
1.'172).  the  FHWA  is  |)roviding  this 
notice  as  its  finding  that  a  waiver  of  13uv 
America  retiuirements  is  a])])ropriale. 

The  FHWA  invites  public  comment  on 
this  finding  for  an  additional  l.'l  days 
following  the  effective!  date  of  the 
finding.  Comments  may  he  submitted  to 
the  FHWA's  Web  site  via  the  link 
provided  to  the  Washington  State 
waiv(!r  page  notcul  above. 

Authority:  2:t  ll..S.(:.  Slit;  I’lil).  I,.  llO-Kil. 
23  Cl’R  ()3.';.410. 

Issued  on;  l''el)riiarv  1.3.  2013. 

Vit:tor  M.  Meiule/., 

/•Vv/f?/Yj/ 1  lif’lnuiv  Adniiiiisinilor. 

II’K  Doc;.  3013-04347  MIed  3-33-13:  «:4r)  iiin| 
BILLING  CODE  4910-22-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Buy  America  Waiver  Notification 

agency:  Federal  Highway 
Administration  (FH\YA).  DOT. 

ACTION:  Notice. 

SUMMARY:  This  notice  provides 
information  regarding  the  FHWA’s 
finding  that  a  13uy  America  waiver  is 
appropriate  for  the  use  of  non-domestic 
iron  and  steel  jiroducts  in  (1)  Auxiliarv 
two  sjieed  motor,  (2)  Auxiliarv  hack  up 
drive  clutch,  (3)  Main  sjian  and  backup 
span  motor,  and  (4)  Brakes  for  the 
Memorial  Bridge  jiroject  in  the  State  of 
New  Hani])shire. 

DATES:  The  effective  date  of  the  waiver 
is  Fehruarv  28,  2013. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
(luestions  ahoul  Ibis  notice,  please 
contact  Mr.  (ierald  Yakowenko,  hllWA 
Office  of  Program  Administration.  (202) 
300-1  .'>02.  or  via  email  at 
<’(;i'(il(i.y(ik()\\(;nko@({ot.<>()v.  h’or  legal 
(luestions.  jilea.se  contact  Mr.  Michael 
I  larkins,  I'l  IWA  Office  of  the  (iliief 
('.ounsel.  (202)  300-4*128.  or  via  email  at 
niichaal .Inirki ns&doi .gov.  Office  hours 
for  the  FHWA  are  from  8:00  a.m.  to  4:30 
p.m..  e.t..  Monday  through  Fridav. 
excejit  Federal  holidays. 


SUPPLEMENTARY  INFORMATION: 

Flectronic  Access 

An  electronic:  co|)y  of  this  document 
mav  he  downloaded  from  the 
Federal  Register's  home  jiage  at: 
htt})://\\’\\’\v.ar(:hi\'os.gov  and  the 
Oovernment  Printing  Office’s  database 
at:  http:/ / WWW. accoss.gpa. gov /mild. 

Background 

The  FHWA’s  Buy  America  jiolicy  in 
23  OFR  03,'). 410  nKpiires  a  domestic 
manufacturing  process  for  anv  steel  or 
iron  |)roducts  (including  protective 
c:oatings)  that  are  jiermanently 
incorporated  in  a  Federal-aid 
construction  project.  The  regulation  also 
jirovides  for  a  waiver  of  the  Buy 
America  reciuirements  when  the 
application  would  he  inconsi.stent  with 
the  public  interest  or  when  satisfactory 
(piality  domestic  steel  and  iron  products 
are  not  sufficiently  available.  This 
notice  provides  information  regarding 
the  FHVVA’s  finding  that  a  Buv  America 
waiver  is  apj)ro])riate  to  use  some  non¬ 
domestic  iron  and  steel  products  in  (1) 
Auxiliary  two  s|)eed  motor.  (2) 

Auxiliary  hack  uj)  drive  clutch.  (3)  Main 
span  and  backup  s])an  motor,  and  (4) 
Brakes  for  a  the  Memorial  Bridge  ])roject 
in  the  State  of  New  Ham])shire.  The 
Memorial  Bridge  project  will  build  a 
new  crossing  to  re|)lace  the  existing 
structurally  deficient  bridge  carrying 
llS-1  over  the  Piscataciua  River  between 
Portsmouth,  Nil,  and  Kittery.  MF.  The 
project  is  scheduled  to  reo])en  to  traffic 
on  july  0,  201 3. 

In  accordance  with  Division  A, 
section  122  of  the  “(Consolidated  and 
Further  (Continuing  Appropriations  Act. 
2012’’  (Pul).  L.  112-284),  the  FHWA 
published  a  notice  of  intent  to  issue  a 
waiver  on  its  Web  site  for  iron  and  steel 
])roducts  in  (1)  Auxiliary  two  speed 
motor,  (2)  Auxiliary  hack  up  drive 
clutch,  (3)  Main  span  and  hacku])  span 
motor,  and  (4)  Brakes  in  the  State  of 
New  Ham]).shire  (http://www.fhwa.dot. 
gov/const  met  ion/cont  met  s/waivors. 
efiu?id=8I)  on  October  4th.  The  FHWA 
rec:eived  no  comment  in  resjxinse  to  the 
])uhlication.  During  the  l.'i-dav  comment 
])eriod.  the  FHWA  conducted  additional 
nationwide  review  to  locate  ])otential 
ilomestic  manufacturers  of  the  iron  and 
steel  products  in  (1)  Auxiliary  two 
speecl  motor.  (2)  Auxiliary  hack  up  drive 
clutch.  (3)  Main  s|)an  and  backup  span 
motor,  and  (4)  Brakes.  Ba.sed  on  all  the 
informat'on  available  to  the  agency,  the 
I'll W A  concludes  that  there  are  no 
manufacturers  of  the  iron  and  steel 
products  in  (1)  Auxiliarv  two  speed 
motor.  (2)  Auxiliary  hack  up  drive 
clutch,  (3)  Main  span  and  backup  span 
motor,  and  (4)  Brakes  that  ])roduce  the 


])roducts  in  compliance  with  the 
I'HWA’s  Buy  America  retpiirements. 

Therefore,  in  ai:cordance  with  the 
provisions  of  section  117  of  the 
.SAFIH’FA-FIJ  Technical  (Corrections 
Act  of  2008  (Pul).  L.  110-244.  122  Stat. 
ir)72),  the  FHWA  is  |)roviding  this 
notice  as  its  finding  that  a  waiver  of  Buy 
America  reciuirements  is  a])])ropriate. 

The  FHWA  invites  public  comment  on 
this  finding  for  an  additional  10  days 
following  the  effective  date  of  the 
finding.  (Comments  mav  he  submitted  to 
the  FHWA’s  Web  site  via  the  link 
provided  to  the  New  Ham])shire  waiver 
])age  noted  above. 

Aiilliority:  23  II.S.C.  313:  Pet).  1,.  IIO-Kil. 
23  (CI’K  ()3'i.41(). 

Issued  on:  l•'el)^luu'v  13,  2013. 

Victor  M.  Mendez. 

Federal  I ligh nvn’  Administrator. 

It'K  Doc.  3()i:i-(l4344  I’iltuI  3-33-13:  «:4,''i  ainl 
BILLING  CODE  4910-22-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[Docket  No.  FMCSA-201 2-0332] 

Qualification  of  Drivers;  Application  for 
Exemptions;  Hearing 

AGENCY:  l'’ederal  Motor  (Carrier  Safety 
Administration  (FM(CSA).  DOT. 

ACTION:  Notice  of  a])plications  for 
exenijitions:  reipiest  for  comments. 

SUMMARY:  FM(CSA  announces  that  *) 
individuals  have  ajiplied  for  a  medical 
exemption  from  the  hearing  reejuirement 
in  the  Federal  Motor  Carrier  Safety 
Regulations  (FM(CSRs).  In  accordance 
with  the  statutory  reciuirements 
concerning  a])])lications  for  exemptions, 
FMCSA  requests  jnihlic  comments  on 
the.se  recpiests.  The  .statute  and 
implementing  regulations  concerning 
exem])tions  require  that  exem])tions 
mu.st  provide  an  ecpiivalent  or  greater 
level  of  safety  than  if  they  were  not 
granted.  If  the  Agency  determines  the 
exemptions  would  satisfy  the  statutory 
recpiirements  and  decides  to  grant 
theses  recpiests  after  reviewing  the 
])uhlic  comments  submitted  in  response 
to  this  notice,  the  exenqitions  would 
enable  these  9  individuals  to  o])erate 
(CMVs  in  interstate  commerce. 

DATES:  (Comments  mu.st  he  rec;eived  on 
or  before  March  27.  2013. 

ADDRESSES:  You  may  submit  comments 
hearing  the  Federal  Docket  Management 
System  (FDMS)  Docket  No.  FMC.SA- 
201 2-0332]  using  any  of  the  following 
methods: 
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•  Fudenil  f^Ihihinaking  Portal:  Go  to 
hit  l)://\\’\\’n’.ivgii  lot  ions. gov.  Follow  the 
on-line  instructions  for  submitting 
comments. 

•  A/fu7;  Docket  Managcmient  I'acilitv; 
D.S.  l)(!])artment  of  Transportation,  1200 
N(nv  )er.s(!y  Av(!nne  SF..  \Vest  Building 
Ground  Floor.  Room  \V12— 140, 
Wa.shington,  DC  20500-0001. 

•  Hand  Dtdiven':  West  Building 
(a-onnd  Floor.  Room  W12-140.  1200 
New  )er.s(!y  Avenue  SF..  Washington. 

DG.  t)etw(;en  t)  a.m.  and  5  ]).m..  FT. 
Monday  through  Friday,  except  F^ederal 
1  lolidays. 

•  F(/.\;  1-202-403-2251. 

Instructions:  Fach  submission  must 

include  the  Agency  name  and  the 
docket  numhers  for  this  notice.  Note 
that  all  comments  received  will  be 
posted  without  change  to  http:// 
wwiv.rognhdions.gov.  including  any 
per.sonal  information  provichul.  Please 
see  the  Privacy  Act  heading  below  for 
further  information. 

Docket:  h'or  access  to  the  docket  to 
read  background  docunKmts  or 
comments,  go  to  http:// 
i\'\v\v.r(;gid(d ions.gov  ii\  any  time  or 
Room  W12-14()  on  tlu;  ground  level  of 
the  West  Building,  1200  New  Jersey 
Avenue  .SF.,  Washington.  D(k  t)etw(!en  0 
a.m.  and  5  ]).m..  IH’,  Monday  through 
Friday,  excei)t  k’ederal  holiclays.  The 
I'DM.S  is  available  24  hours  each  dav, 

305  days  each  year.  If  yon  want 
acknowledgment  that  we  received  your 
comments,  please  inchule  a  self- 
addressed,  stamped  envelojje  or 
postcard  or  print  the  acknowledgement 
|)age  that  apj)ears  after  submitting 
comments  on-line. 

Privoev  Act:  Anyone  may  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  of  the  jierson  signing  the 
comment,  if  submitted  on  behalf  of  an 
association,  business,  labor  union,  etc.). 
You  may  review  DO'f's  Privacy  Act 
.StateiiKmt  for  the  FDMS  ])ut)lished  in 
the  Federal  Register  on  january  17, 

2008  (73  FR  3310),  or  yon  mav  visit 

http://cdockct.occcss.gpo.gOv/2003/pdf/ 

H3-735.pdf. 

FOR  FURTHER  INFORMATION  CONTACT: 
Flaine  M.  Papp.  Ghief  Medical 
Programs,  (202)  300-4001, 
fincs(nncdic(d@dot.gov.  F’M(;.SA. 
Department  of  Transportation.  1200 
New  Jer.sey  Avenue  .SF.,  Room  W04- 
224,  Washington,  DG  20500-0001. 

Office  hours  are  from  8:30  a.m.  to  5 
p.m.,  Monday  through  Friday,  except 
Federal  liolidays. 

SUPPLEMENTARY  INFORMATION: 


Background 

The  Federal  Motor  Garrier  .Safety 
Administration  has  authority  to  grant 
(!xemptions  from  many  of  tin;  Federal 
Motor  Garrier  .Salety  R(!gnlations 
(FMG.SRs)  under  40  IJ..S.G.  31315  and 
3113()({;),  as  amemhid  by  .Section  4007 
of  the  Trans|)ortation  lupiity  Act  for  the 
21  sl  ('.entnrv  (TFA-  21)  (Pul).  L.  105- 
178.  June  0,1008.  112  Stat.  107,  401). 
F'MG.SA  has  ])ublished  in  4‘)  GFR  ])art 
381,  sub])art  (]  fina)  rules  implementing 
tlie  statutory  changes  in  its  exemption 
procedures  made  by  section  4007,  00  FR 
51580  (Angu.sl  20.  2004).'  Under  the 
rules  in  ])art  381,  snhpart  FM(].SA 
must  i)ublish  a  notice  of  each  exemption 
re{|ue.st  in  the  Federal  Register.  The 
Agency  mu.st  provide  the  i)ubtic  with  an 
opj)ortunity  to  inspect  the  information 
relevant  to  the  a])plication,  including 
any  .safety  analyses  that  have  been 
conducted  and  any  research  re})orts, 
technical  paj)ers  and  other  publications 
referenced  in  the  application,  fhe 
Agency  mu.st  also  |)rovide  an 
opportunity  to  submit  public  comment 
on  the  a])])lications  for  exemption. 

The  Agency  reviews  the  .safety 
analy.ses  and  the  public  comments  and 
determines  whelher  granting  the 
exemption  would  likely  achieve  a  level 
of  .safety  ecinivalent  to  or  greater  than 
the  level  that  would  he  achieved 
without  the  exem])tion.  The  decision  of 
the  Agency  mu.st  he  ])nhli.shed  in  the 
Federal  Regi.ster.  If  the  Agency  denies 
the  recpiest,  it  mu.st  state  the  rea.son  for 
doing  so.  If  the  decision  is  to  grant  the 
exemption,  the  notice  must  specify  the 
person  or  cla.ss  of  persons  receiving  the 
exem])tion  and  the  regulatory  provision 
or  ])rovi.sion.s  from  which  an  exemption 
is  granted.  'I’lie  notice  must  also  specify 
the  effective  period  of  the  exemption 
(up  to  2  years)  and  explain  the  terms 
and  conditions  of  the  exemption.  The 
exemption  may  be  renewed. 

The  current  provisions  of  the  FMG.SRs 
concerning  hearing  state  that  a  |)er,son  is 
])hysically  qualified  to  drive  a  GMV  if 
that  jjerson 

I'Mi's!  perceives  a  forced  whispered  voice  in 
ihe  l)eller  ear  at  not  less  than  a  feel  with  or 
wilhonl  Ihe  use  of  a  hearing  aid  or.  if  tested 
hy  use  of  an  andioinetric  device,  does  not 
have  an  average  hearing  loss  in  the  heller  ear 
greater  than  41)  decilxds  at  .500  II/.  1.000  Hz. 
and  2.000  11/  with  or  without  a  hearing  aid 
when  Ihe  andioinetric  device  is  caliliraled  to 
American  National  .Standard  (forinerlv  A.SA 
.Standard)  Z24..5 — 1951 . 

4‘)  GFR  3tn.41(l))(  n).  This  .standard 
w.is  adopted  in  1970,  with  a  revision  in 


'  'I  his  action  aclo|)t(t(l  as  final  rulos  the  inlcTiin 
final  rules  issued  hv  f'MC.SA's  prediicessor  in  1!)!IH 
((is  I'R  (i7(il)()  (Dec.  a.  2(K)K)),  and  adopted  l)v 
KMC.SA  in  21)01  (Oti  I  K  4!)«(>7  (Oct.  1.  2(101)). 


1971  to  allow  drivers  to  he  (pialified 
under  this  standard  while  wearing  a 
hearing  aid.  35  FR  0458,  0403  (Ai)ril  22. 
1970)  and  30  FR  12857  (July  3.  1971). 

FMG.SA  also  issues  instructions  for 
com])leting  the  medical  examination 
rei)ort  and  includes  advisory  criteria  on 
the  report  itself  to  provide  guidance  for 
medical  examiners  in  applying  the 
hearing  standard.  .See  49  GFR  391.43(f). 
The  current  advisory  criteria  for  the 
hearing  standard  include  a  reference  to 
a  re])ort  entitled  “lleining  Di.sorders  and 
Gonunercial  Motor  Vehicle  Drivers” 
prepared  for  the  Federal  Highway 
Administration.  F'MG.SA’s  predecessor, 
in  1993.- 

FMCSA  Requests  Gomments  on  the 
Exemption  Applications 

FMG.SA  retjuests  comments  from  all 
interested  parties  on  whether  a  driver 
who  cannot  meet  the  hearing  standard 
should  he  permitted  to  ojierate  a  GMV 
in  interstate  commerce.  Further,  the 
Agency  asks  for  comments  on  whether 
a  driver  who  cannot  meet  the  hearing 
st.mdard  should  he  limited  to  oj)erating 
only  certain  types  of  vehicles  in 
interstate  commerce,  for  examj)le, 
vehicles  without  air  hnikes.  The  statute 
and  implementing  regulations 
concerning  exemptions  reciuire  that  the 
Agency  retpiest  public  comments  on  all 
appliciitions  for  exem])tion.s.  The 
Agency  is  tikso  re(]uii'ed  to  make  a 
determination  that  tin  exem|)tion  would 
likely  achieve  a  level  of  safety  tliat  is 
equivalent  to.  or  greater  than,  the  level 
that  would  be  achieved  absent  such 
exem])tion  before  granting  any  such 
retjuests.  49  II..S.G.  31315(l))(l ).  .See  akso 
49  GFR  381.3()5(a). 

Information  on  Individual  Applicants 

Mark  Cole 

Mr.  Gole  holds  a  driver's  license  from 
the  state  of  Ohio.  He  would  like  to  drive 
tractor  trailer  trucks  in  interstate 
commerce,  if  he  is  granted  an 
exenqition. 

Nelson  Dc  Leon 

Mr.  De  Feon  holds  a  GDI.  from  the 
.state  of  Florida.  He  has  been  driving  in 
intrastate  commerce  for  17  years  and 
would  like  to  drive  a  GMV  in  interstate 
commerce,  if  he  is  gnmted  an 
exemption. 

Willioin  \V(dIocc  Lorson 

Mr.  l.arson  holds  a  class  A 
Gonunercial  driver's  license  (GDL)  from 
the  state  of  North  Garolina.  He  has  been 


-'I'hi.s  I'oport  is  availalilo  (in  llui  FMCSA  woli  situ 
at  hllpy'/www.  fmcsd.ttot.tiov/lhcls-rrsi'nrrh/ 
n!St!<ircli-t(‘(:lin(>l()<’\7i)iil)li(:(ili()ns/iuiHtrci)()rt 
(irchivas.liliii. 
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driving  a  diunp  truck  in  intrastate 
commerce  for  20  vears  and  recently  lost 
his  hearing.  He  would  like  to  continue 
to  driv(!  dump  trucks  if  granted  an 
(ixemplion. 

IhTdii  Ijfwis 

Mr.  Lewis  holds  a  driviu's  licen.se 
from  the  District  of  Columbia  (DC).  He* 
would  like  to  drive;  rental  box  trucks  in 
interstate  commerce,  if  granted  an 
exemption. 

Donald  Lvnrh 

Mr.  Iwnch  holds  a  driver's  license 
from  the  state  of  Florida.  He  would  like 
to  drive  tractor  trailer  trucks  in 
interstate  commerce,  if  he  is  granted  an 
exemi)tion. 

Zachaiy  Hint/. 

Mr.  Reitz  holds  a  driver's  license  from 
the  state  of  T(;xas.  He  has  been  driving 
straight  trucks  ami  vans  loc;ally  for  a 
trucking  com|)any.  He  would  like  to 
obtain  a  (3as.s  A  (iDL  license  and  drive 
tractor  trailers  in  interstate  commerce  if 
granted  an  ex(;mi)tion. 

lloiUon  Scott 

Mr.  .Scott  holds  a  Class  A  (iDL  licen.se 
from  the  statt;  of  Mississi))])!.  He  has 
driven  ov(;r  tht;  road  tractor  trailers  for 
34  y(;ar.s  until  r(;centlv  when  he  was 
unable  to  pa.ss  the  h(;aring  r(;(]uirement 
for  his  DO  T  physical.  He  woidd  like;  to 
resume  driving  tractor  trail(;r  trucks  in 
interstate  commerce,  if  granted  an 
exemption. 

liiTon  Smith 

Mr.  .Smith  holds  a  driver's  license 
from  the  state  of  Louisiana.  He  would 
like  to  drive  tractor  trailer  trucks  in 
interstate  commerce,  if  he  is  granted  an 
exemption. 

Steve  Queen 

Mr.  Queen  holds  a  Cla.ss  A  license 
from  the  state  of  Florida.  He  has  been 
driving  a  CMV  in  interstate  commerce 
until  recently  when  he  failed  to  ])ass  the 
hearing  test.  He  would  like  to  continue 
to  drive  trac:tor  trailer  trucks  in 
interstate  commerce,  if  he  is  granted  an 
(;xi;m|)tion. 

K(H|uest  for  Comments 

In  accordance  with  49  U..S.C,.  3113(i((;) 
and  31313(h)(4).  FNKi.SA  re(pi(;sts  public 
comment  from  all  intere.sted  persons  on 
the  exemption  ])etitions  (lescrib(;(i  in 
this  notice.  The  .Agency  will  consider  all 
comments  received  before  the  close  of 
husine.ss  March  27.  2013.  Comments 
will  he  available  for  examination  in  the 
docket  at  the  location  listed  under  tin; 
ADDRESSES  section  of  this  notice.  The 
Ag(;ncy  will  file  comments  received 


after  the  comment  closing  date  in  the 
public  (locket,  and  will  consi(l(;r  th(;m  to 
the  extent  practicable.  In  addition  to  late; 
comments,  FMfi.SA  will  also  contium;  to 
file,  in  tin;  public  docket.  r(;l(;vant 
information  that  h(;comes  available  aft(;r 
the  comment  closing  date;.  Iid{;r(;st(;d 
l)(;rsons  should  monitor  the  public 
docket  for  u(;w  material. 

Issiu;(l  on:  l■'(;l)rnarv  4.  2013. 

Larry  W.  Minor, 

Associate  Administrator  for  l^olicv. 

IKK  IKic.  2(113-04 ;tl2  Kihul  2-22-13;  11:4.3  am| 
BILLING  CODE  4910-EX-  P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[Docket  No.  FMCSA-201 2-0338] 

Qualification  of  Drivers;  Exemption 
Applications;  Vision 

agency:  F(;(l(;ral  Motor  Carrier  .Saf(;ty 
.Administration  (FMC.SA),  DOT. 

ACTION:  Notici;  of  final  disposition. 

SUMMARY:  FMC.SA  annoimciis  its 
(l(;cision  to  (ixempt  ‘)  individuals  from 
the  vision  r(;(]uir(;ni(;nt  in  the  F(;(l(;ral 
Motor  ('.ai  rier  .Saf(;tv  Regulations 
(FMC..SRs).  They  are  imahh;  to  nuiet  tin; 
vision  r(;(]uir(;m(;nt  in  one  (;y(;  for 
various  reasons.  The  exiimptions  will 
enable  thesi;  individuals  to  operate 
commercial  motor  viihicles  ((AlVs)  in 
interstate  commerce  without  m(;(;ling 
the  pre.scrilxid  vision  reijuinanent  in 
one  eye.  The  Agency  has  concluded  that 
granting  tluise  exemptions  will  jirovide 
a  level  of  safety  that  is  (;(iuival(;nt  to  or 
greater  than  the  level  of  .saf(;ty 
maintained  without  the  exranptions  for 
these  (iMV  drivers. 

DATES:  The  exemptions  an;  (;ff(;(:tive 
F(;bruarv  2.3.  2013.  The  exemjitions 
expire  on  Imbriiarv  23.  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Llaine  M.  Rapp,  (ihief,  Mialical 
Programs  Division,  (202)  300-4001, 
fmcs(nne(lic(il@(lot.aov.  FMC..SA. 
D(;])artm(;nt  of  Transjiortation,  1200 
New  )(;r.s(;y  Av(;nu(;  .SE.,  Room  \Y04- 
224,  Washington,  DC  20300-0001. 

Office  hours  are  from  8:30  a.m.  to  3  p.m. 
Monday  through  Friday,  (;xc(;pt  F(;(l(;ral 
holidays. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

You  may  s(;(;  all  the  comments  online 
through  the  F(;(l(;ral  Document 
Management  .Sy.stem  (FDM.S)  at  btt}):// 
\v\v\\’.re<>nIations.^ov. 

Docket:  For  acce.ss  to  the  (l()ck(;t  to 
niad  background  documents  or 


comments,  go  to  httj):// 
www’.reanlations.aov  i\\  any  time  or 
Room  \V12-140  on  the  ground  l(;v(;l  of 
the  \V(;st  Huilding,  1200  N(;w  |(;rs(;v 
Av(;nu(;.  .SE..  Washington.  DC.  l)(;tw(;(;n 
0  a.m.  and  3  |).m..  Monday  through 
Friday.  (;x(:(;pt  Federal  holidays.  I'Ik; 
FDM.S  is  available  24  hours  each  day. 

303  (lays  (;ach  year.  If  vou  want 
a(:knowl(;(lg(;m(;nl  that  w(;  r(;(:(;iv(;(l  your 
comments.  pl(;as(;  incliuh;  a  self- 
a(l(lr(;ss(;(l,  stamp(;(l  envelojx;  or 
postcard  or  jirint  the  a(:kn()wl(;(lg(;m(;nt 
page  that  ap])(;ars  after  submitting 
comments  on-liiu;. 

Drivaev  Act:  Anyone  mav  search  the 
el(;(:tr()nic  form  of  all  comments 
r(;(;(;iv(;(l  into  any  of  our  dockets  by  the 
nann;  of  the  individual  submitting  the 
comment  (or  of  the  |)(;rson  signing  the 
comment,  if  submitted  on  behalf  of  an 
association,  busin(;ss.  labor  union,  etc.). 
You  may  r(;vi(;w  DOT’s  Privacy  Act 
.Statement  for  the  Federal  D()(:k(;t 
Management  .System  (I'DM.S)  published 
in  the  Federal  Register  on  D(;c(anl)(;r  20, 
2010  (73  FR  82132),  or  you  mav  visit 
http://\\\\\\’.opo.go\’/f(lsvs/j)ki>/I''H-2()1()- 
1 2-29/p(lf/2()  1 0-323 70.  pdf. 

Background 

On  D(;(:(;mb(;r  17,  2012,  FMfi.SA 
])ublish(;(l  a  notice  of  r(;(:eii)t  of 
(;x(;m|)ti()n  apjjlications  from  certain 
individuals,  and  r(;(]U(;sl(;(l  comments 
from  the  public  (77  FR  74731).  That 
notice  list(;(l  0  ap])licants’  case  histories. 
The  t)  individuals  a])i)li(;(l  for 
(;x(;m])tions  from  the  vision  r(;(|uir(;m(;nt 
in  4‘)  (iFR  301 .41  (1))(10),  for  drivers  who 
ojjerate  CMV's  in  int(;rstat(;  c()nnn(;r(:(;. 

Under  40  U.S.C.  31130((;)  and  31313. 
FM(;SA  may  grant  an  ex(anpti()n  for  a  2- 
year  p(;ri()(l  if  it  finds  “such  ex(;m])ti()n 
would  likely  achieve  a  level  of  safety 
that  is  (;(]uivalent  to  or  gr(;ater  than  the 
level  that  would  be  achieved  absent 
such  exemption.”  The  statute  also 
allows  the  Agency  to  r(;n(;w  (;x(;mptions 
at  the  end  of  the  2-year  p(;ri()(l. 
Accordingly.  FM(].SA  has  evaluated  the 
0  applications  on  th(;ir  merits  and  made 
a  (l(;t(;rmination  to  grant  exemjjtions  to 
(;ach  of  them. 

Vision  and  Driving  Experience  of  the 
Applicants 

The  vision  r(;(](nr(an(;nl  in  the 
FMC’.SRs  pr()vi(l(;s: 

A  person  is  i)hysi(:ally  (iualiii(;(l  to 
(lriv(;  a  connn(;rcial  motor  V(;hi(:l(;  if  that 
person  has  distant  visual  acuity  of  at 
l(;a.st  20/40  (.Snellen)  in  each  (;y(; 
without  corr(;ctiv(;  Raises  or  visual 
acuity  s(;parat(;lv  corrected  to  20/40 
(.Snellen)  or  b(;tter  with  corrective 
lenses,  distant  binocular  acuity  of  a  l(;ast 
20/40  (Snellen)  in  both  (;y(;s  with  or 
without  corrective  lenses,  field  of  vision 
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oi  at  loasl  70  i„  tho  horizontal  inoridian 
<n  oach  oyo  ami  tho  ability  to  nu:ogniz(> 
tin;  (.olors  of  traffic  signals  and  doviccs 
slHuving  roqnironmnt  rod.  groon.  and 

I'MC.SA  rocognizos  that  soino  drivors 
do  not  moot  tho  vision  roiiniroinont  hut 
n<iv()  <i(l(i|)t(ul  llunr  driving  to 

acomninodatothoir  vision  limitation 

domonslralocl  thoirahihfv  t(,  (Irivo 

satoly.  1  ho  0  oxoinption  applicants 
hstod  in  this  notice  aro  in  this  catogorv 
Ihoyaronnahlolonioot  tho  vision 
roipiiroinonl  in  ono  ovo  for  various 
•oasons.  including  ainhlvoiiia.  cornoal 
soar,  artorial  occln.sion.  coinplolo  loss  of 
vision  rolinal  dotachinont.  a  contral 
lotinal  holo.  and  a  macular  .scar.  In  mo.st 
oasos.  Ihoir  oyo  conditions  woro  not 
io(,ontly  dovolo]jo(l.  Four  of  tho 
applicants  woro  oithor  horn  with  thoir 
vision  impairmonts  or  havo  had  thoin 
sinco  ohildhood. 

Iho  fivo  individuals  that  siistainod 
lunr  vision  conditions  as  adults  havo 
liad  It  for  a  poriod  of  4  to  M)  voars. 

Although  oach  applicant  has  ono  ovo 
which  (loos  not  moot  tho  vision 
r(i(|niromont  in  4t)  CFR  :t‘)1.41(h)(1()) 
aach  ha.s  at  least  20/40  corrected  visiim 
in  the  other  oyo.  and  in  a  doctor’s 
opinion,  has  snfficiont  vision  to  porform 
an  the  tasks  noco.ssary  to  operate  a  CMV 
doctors’  opinions  aro  supported  hv  tho 
<i|)l)licants  pos.sossion  of  valid  ; 

connnorcial  driver’s  licon.sos  {(:i31.s)  or  ; 

non-f.'DLs  to  operate  CMVs.  Ifoforo  i 

>s.s.iing(:Dh,s.  States  snhjoct  drivors  to 
knowledge  and  skills  tests  designed  to  | 
CMv'"'" '  d"‘'•'■f'‘-•tion.s  to  operate  a  ‘ 

All  of  those  a])plicants  satisfied  tho  s 
to.sting  ro(]niromont.s  for  their  State  of  ( 
rasidonco.  By  mooting  State  licensing  ii 

raiiinromonts.  thoa])plicants  h 

d(m.onstrat(Hlth(Mr  ability  tiiopcirato  a  a 

CMV  with  thoir  limit(id  vision,  to  tho  N 
satisfaction  of  tho  State.  o 

\yhilo  posscyssing  a  valid  CDl.  or  non-  d 
ClJL.  those  9  drivors  havo  boon  w 

authorized  to  dri\'o  a  CMV  in  intrastate  tl 
(.onnnonx;.  oven  though  thoir  \  ision  tl 
dis(inalifiod  them  from  driving  in  n 

mtorstato  commorco.  'I’hov  havo  driven  H 

t-MVs  with  thoir  limited  vision  for  d. 

careers  ranging  from  4  to  m  voars.  In  tho  s;i 
past  .}  years,  none  of  tho  drivors  woro 
involved  in  crashes  or  convicted  of  p; 

moving  violations  in  a  CMV.  in 

I  m;  (jualifications.  experience,  and  H 

radical  condition  of  each  applicant  Ih 

won;  stated  and  di.scii.s.sod  in  detail  in  I'o 
^  "‘>dco  (77  FR  co 
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Basis  for  Exemption  Determination 
lhulor49  IJ.S.C.  ;ni9(i(o)  and  .9191.1. 
'MC,SA  may  grant  an  oxom])tion  from 
llio  vision  ro(|niromont  in  49  CFR 


991.41(h)(10)  if  the  ox(;mption  is  likolv 
y-  to  achieve:  an  luiuivalont  or  greater  l(;v(;l 
of  .safety  than  would  he  achieved 
without  the  exemption.  Without  the 
axemption.  applicants  will  continue  to 
■  )a  lestricted  to  intrastate  driving.  With 

dia  exemption,  applicants  can  drive  in 
interstate  commerce.  ’I’hus.  onr  anaivsis 
.  '>‘:''^.<>nwheth(;ran,;(,nal(,rgr(;ai,;r 

lnvelof.sal(;tyislik(;lytohea(;hi,:v(;(lhv 

peimitting  each  of  the.se  drivers  to  drive 
•  111  mt(;r.state  commerce  as  oppo.sed  to 

restricting  him  or  h(;r  to  driving  in 
intrastate  commerce 
To  evaluate  the  effhet  ofthe.se 
n  nx(anj)tions  on  .safetv.  h’MCSA 

consi(l(,re(l  the  in(;(licalr(;p(, I  ts  about 

>»  the  applicants  vision  as  well  as  th(;ir 
•Iriving  records  and  experience  with  the 
vision  deficienev. 

To  (lualifv  for  an  exemption  from  the 
vision  re(niirement.  FMCSA  recinires  a’ 
person  U)  pre.sent  verifiable  evidence 
that  he/she  ha.s  driven  a  commercial 
vehicle  .safely  with  the  vision  deficienev 
for  he  past  9  yeans.  Recent  drivin-. 
porOrmama;  is  especially  important  in 
ovaluatmg  future  .safetv.  according  to 

several  research  studies  d(;.signed  to 
correlate  past  and  futun;  driving 
performance.  Results  ofthe.se  studies 
1  support  the  principle  that  the  best 
.  inedictor  of  future  iierformance  hv  a 
driver  i.s  his/her  past  n;cord  of  crash(;s 
and  traffic  violations.  Copie.s  of  the 

FMf ‘i'V’f  -’ Nuinher 
1'M(,SA-199H-9()97. 

\Ve  believe  we  can  proiierlv  applv  the 
Piiiuaple  to  monocular  drivers,  because 
data  from  the  Federal  Ifighwav 
/yiiiiinistration’s  (FHWA)  former  waiver 
study  jirogram  clearlv  demon.strate  the 
driving  ])erformance  of  exjierienced 
nionotailar  clrivers  in  the  program  is 
he  er  than  that  of  all  CMV  drivers 
collectively  (S(;e  til  FR  1 999H.  1 994'5  I 

March  29.  1999).  The  fact  that 

experienced  monocular  drivors 
domon.strated  .safe  driving  records  in  the  * 
waiver  program  supports  a  conclusion  1 
hat  other  monocular  drivers,  imieting  i 
the  same  (piahlymg  conditions  as  tho.se  , 

likl!ll‘r  r’  are  also  t 

1  kcl\  to  have  adapted  to  their  vision  , 

.s  ih'l  continue  to  operate  (i 

riu;  first  major  nisearch  correlatin<>  II 

pa.st  and  fntnre  jierformance  was  done  „ 
'  f''‘'‘’"wood  and  Yule  in  (• 

1^0.Suh,s,;(,n(;nt,stu(li(;.s.huil(ling,,n  „ 

lia  model,  concluded  that  crash  rates  d 
tor  the  .same  individual  expo.sed  to  ' 

certain  risks  for  two  differiint  time 
IKirnids  vary  only  slightlv  (S(;e  Bates  ), 
and  Neyinan.  Univ(;rsity  of  California  ^ 

uhhcations  in  Stati.stics.  Ajiril  1 9.'S2).  tli 

Other  studies  demonstrated  theories  of  Hi 

predicting  crash  proneness  from  crash  T 

liistory  conpl(;d  with  other  factors.  „f 


y  These  factors— such  as  age.  sex 

O  geographic  location,  mileage  ciriven  and 
conviction  history-are  u.sed  everv  day 
tiy  in.surance  companies  and  motor 

vetnete  hureaus  to  predict  the 
1  Prohahility  of  an  indiyidiial 

1  experiencing  fntun;  crash(;s  (See  Weber, 

s  Donald  (,..  “Accident  Rate  Potential:  An 
Alilihcation  of  Multiple  Regre.ssion 
.  ysis  of  a  Poi.sson  Ihoce.ss.”  Jonrnal 

c  >f  American  Stati.stical  A.s.sociation 

line  1971).  A  1994  California  Driyer 
Record  Study  prepared  by  the  California 
De|)artment  of  Moio,-  Vehichis 
couchid(;d  that  the  best  oyerall  crash 
predictor  for  both  concurrent  and 
uonconcurrent  eyents  i.s  the  nuinher  of 
single  conyictions.  This  .study  n.sed  9 
consecutive  years  of  data,  comparing  the 

first  2  y^ears 

with  their  (;xperiences  in  the  final  year 
Applying  iirinciples  from  these  ’ 
studies  to  the  jiast  9-year  record  of  the 
t  applicants,  none  of  the  driyers  was 
myolyed  in  crashes  or  convicted  of 
moving  violations  in  a  CMV.  All  the 
app  icants  achieved  a  nicord  of  .saf(;tv 
while  driving  with  their  vision 
impairment,  demonstrating  the 
likelihood  that  they  have  adapted  their 
dining  skills  to  accommodate  their 
ijondition.  As  the  applicants’  ample 
1  riving  histones  with  their  vision 
deficiencies  are  good  jiredictors  of 
'I'lii’c  performance.  FMCSA  concludes 
Hum  ability  to  drive  .safelv  can  he 
projected  into  the  future.' 

We  believe  that  the  applicants’ 
lutrastate  driving  experience  and  historv 
jiKivide  an  adeejuate  basis  for  predicting 
then  ability  to  drive  safelv  in  interstate 
commerce.  Intrastate  driving,  like 
interstate  operations,  invoh  es 
substantial  driving  on  highways  on  the 
uiUirstate  .sy.stem  and  on  other  roads 
fii'ilt  to  interstate  standards.  Moreover 
driving  111  congested  nrhan  areas 
exposes  the  driver  to  more  pedestrian 
and  vehicular  traffic  than  exi.sts  on 
interstate  highways.  Faster  reaction  to 
tiaffic  and  traffic  signals  i.s  geiu;rallv 
re(|uir(;d  hecau.se  distances  Imtweeii 
them  are  more  compact.  Th(;.se 
conditions  tax  vi.sual  capacitv  and 
driver  nispon.se  just  as  iiiteii.sely  as 
interstate  driving  conditions.  The 
v(;teran  drivers  in  this  proceeding  have 
oiierated  (AlVs  safiily  under  tlio.sm 
comitionsforat  least  9  years,  mo.st  for 
imu.h  longer.  I’lieir  exiierience  and 
driving  records  lead  us  to  believe  that 
each  applicant  i.s  capable  of  operating  in 
idorstatc;  commerci;  as  safely  as  he/she 
ti.is  tieen  |)erforniing  in  intrastate 
(;omnierce.  Con.se(|uentlv.  FMCSA  finds 
fiat  exempting  these  applicants  from 
llie  vision  r(;{|uirenient  in  49  CFR 

™l.41|l.)(l«)  is  likolv  l„,„:im,v„„l„vol 

ol  siiliily  0(|uiil  1,1  ||„||  oxislhig  ivilli„„| 
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the  exemption.  For  this  reason,  tlie 
Agency  is  granting  the  exemptions  for 
the  2-year  j)erio(l  allowed  hy  4tt  ll..S.(;. 
3113(i(e)  and  3131.5  to  the  0  applicants 
listcul  in  the  notice  of  D(!cemh(;r  17. 

2012  (77  FR  74731). 

We  r(!Cognize  that  the  vision  t)f  an 
applicant  may  changi;  and  affect  his/her 
al)ilitv  to  oj)erate  a  (IMV'  as  safelv  as  in 
the  past.  As  a  condition  of  the 
exem|)tion.  therefore.  FMdSA  will 
im|)ose  recpiirements  on  the  0 
imiividuals  consistent  with  the 
grandfathering  |)rovisions  aj)plied  to 
drivers  who  participated  in  the 
Agency's  vision  waiver  j)rogram. 

Those  recpiirements  are  found  at  4‘) 
(IFR  301.04(1))  and  include  the 
following:  (1)  That  each  individual  he 
physically  examined  every  year  (a)  by 
an  o|)hthalmologist  or  optometrist  wlio 
attests  that  the  vision  in  the  better  eye 
continues  to  meet  the  recpiirement  in  40 
(]FR  301 .41(t))(1())  and  (h)  by  a  medical 
examiner  who  attests  that  the  individual 
is  otherwise  physically  cpialified  under 
40  CFR  301.41:  (2)  that  each  individual 
provide  a  copy  of  the  ophthalmologist’s 
or  optometrist's  report  to  the  medical 
examiner  at  the  time  of  the  annual 
medical  examination:  and  (3)  that  each 
individual  provide  a  co|)v  of  the  annual 
medical  certification  to  the  employer  for 
retention  in  the  driver’s  (pialilication 
tile,  or  kee|)  a  copv  in  his/her  driver's 
(|nalincation  file  if  he/she  is  self- 
employed.  The  driver  must  have  a  copy 
of  the  certification  when  driving,  for 
presentation  to  a  duly  authorized 
Federal.  State,  or  local  eiddrcement 
official. 

Discussion  of  (Comments 

FMCISA  received  no  comments  in  this 
l)roceeding. 

(Conclusion 

Ba.sed  upon  its  evaluation  of  the  9 
exem})tion  applications.  FMCSA 
exemj)ts  Sava  Andjelich  (IN).  William 
Andinwood  (NY).  Keith  E.  Breeding 
(IN).  Manual  (Chancey  (FL),  David  L. 

Ellis  (TX).  Jack  A.  Hemelgarn  (MN). 
Bobby  L.  Ruj)e  (TX),  Gary  Wam;k  (NE). 
and  Richard  A.  Wilt  (OH)  from  the 
vision  recpiirement  in  49  CFR 
391.41(1)){1()).  subject  to  the 
nupiirements  cited  above  (49  CFR 
391.04(1))). 

In  accordance  with  49  II..S.(;.  3113()(e) 
and  31315.  each  t:xemption  will  be  valid 
for  2  years  unless  revoked  earlier  bv 
FMC.SA.  The  exemption  will  be  revoked 
if:  (1)  The  |)erson  fails  to  coinplv  with 
the  terms  and  conditions  of  the 
exemption:  (2)  the  exemption  has 
resulted  in  a  lower  level  of  safety  than 
was  maintained  before  it  was  granted:  or 
(3)  continuation  of  the  exemjjtion  would 


not  he  consistent  with  tin;  goals  and 
objectives  of  49  IJ..S.C.  31130  and  31315. 

If  the  exem])tion  is  still  effective  at  the 
end  of  the  2-year  period,  the  peison  may 
apply  to  FMCSA  for  a  renewal  under 
|)i'ocednres  in  effect  at  that  time. 

tssiu^d  on:  janiiarv  31. 2013. 

I.arrv  W.  Minor, 

Associdtt-  Admiiuslnilor  for  Policy. 

It  K  Doi:.  201  3-04  !>):)  I'ilod  2-22-i;i:  ain| 

BILLING  CODE  4910-EX-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[Docket  No.  FMCSA-2000-7363;  FMCSA- 
2002-12432;  FMCSA-2002-12844;  FMCSA- 
2004-17984;  FMCSA-2004-19477;  FMCSA- 
2006-26066;  FMCSA-2008-0231;  FMCSA- 

2008- 0266;  FMCSA-2008-0340;  FMCSA- 

2009- 0321;  FMCSA-2010-01 14;  FMCSA- 

2010- 0187;  FMCSA-201 0-0327;  FMCSA- 
2010-0354;  FMCSA-201 0-0385] 

Qualification  of  Drivers;  Exemption 
Applications;  Vision 

AGENCY:  Federal  Motor  Carrier  Safetv 
Administration  (FMC.SA),  DOT. 

ACTION;  Notice  of  renewal  of 
exemptions;  recpiesi  for  comments. 

SUMMARY:  FMC.SA  announces  its 
decision  to  renew  the  exem])tions  from 
the  vision  recinirement  in  the  Federal 
Motor  Carrier  .Safely  Regulations  for  19 
individuals.  FMC.SA  has  slalutorv 
authority  to  exem|)l  individuals  from 
the  vision  recpiirement  if  the 
exemptions  granted  will  not 
com])romise  .safety.  The  Agency  has 
concluded  that  granting  these 
exemption  renewals  will  provide  a  level 
of  safely  that  is  ecpiivalent  to  or  greater 
than  the  level  of  safety  maintained 
without  the  exem])tions  for  the.se 
commercial  motor  vehicle  (CM\0 
drivers. 

DATES;  This  decision  is  effective 
February  25,  2013.  Comments  mu.st  be 
received  on  or  before  March  27,  2013. 
ADDRESSES:  Yon  may  submit  comments 
bearing  the  Federal  Docket  Management 
.System  (FDM.S)  numbers;  Docket  No. 
lFMC.SA-2000-7303;  FMC.SA-2002- 
12432:  FMC.SA-2002-12H44;  FMCSA- 
2004-1 7984;  FMC.SA-2004-1 9477; 
FMC.SA-200(i-2()00(l;  FMC.SA-200H- 
0231;  FMC.SA-200H-02()();  FMCSA- 
2008-0340;  FMC.SA-2009-0321 ; 
FMC.SA-2010-01 14;  FMC.SA-2010- 
0187;  FMC.SA-201 0-0327;  FMCSA- 
2010-03.54;  FMC.SA-201 0-0385].  using 
any  of  the  following  methods: 

•  Fcdonil  (dhiloiiKikiiio  Porlal:  (io  to 
hit j)://\v\y\y.ivoul(it ions. gov.  Follow  the 


on-line  instructions  for  submitting 
comments. 

•  A /a  j7;  Docket  Management  Facility; 
l)..S.  Department  of  Transj)ortation,  1200 
New  jer.sey  Avenue  .SE.,  \Vest  Building 
Croimd  Floor,  Room  W12-140. 
Washington.  DC  20590-0001. 

•  I  kind  Dolivorv  or  Courior:  West 
Building  Croimd  f  loor.  Room  W1 2-140, 
1200  New  jersev  Avenue  .SE.. 
Washington,  DC,  between  9  a.m.  and  5 
p.m..  Mondav  through  Fridav.  except 
Federal  llolidavs. 

•  Vox:  1-202-493-2251. 

Insiriictions:  Eiich  submission  mu.st 

include  tbe  Agency  name  and  the 
docket  number  for  this  notice.  Note  that 
DOT  posts  all  comments  received 
without  change  to  hllp:// 
www.rognlations.gov.  including  any 
personal  information  included  in  a 
comment.  Flea.se  see  the  Privacy  Act 
heading  below. 

Docket:  For  access  to  the  docket  to 
I'ead  background  documents  or 
comments,  go  to  hllp:// 
wiviy.rcgidations.gov  ill  any  time  or 
Room  \V12-14()  on  the  ground  level  of 
the  West  Building.  1200  New  jei'sev 
Avenue  .Sfk.  Washington.  DC,  between  9 
a.m.  and  5  ]).m..  Monday  through 
Friday,  except  Federal  holidays.  The 
Federal  Docket  Management  .Sy.stem 
(FDM.S)  is  available  24  hours  each  dav, 
305  (lavs  each  veai'.  If  von  want 
acknowledgment  that  we  received  vour 
comments,  please  include  a  self- 
addressed.  stamped  enveloj)e  or 
postcard  or  print  the  acknowledgement 
page  that  a])])ear.s  after  submitting 
comments  on-line. 

Privoev  Act :  Anyone,  mav  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  of  the  ])erson  signing  the 
comment,  if  submitted  on  behalf  of  an 
association,  business,  labor  union,  etc.). 
A^ou  may  review  DOT's  Privacy  Act 
Statement  for  the  FDM.S  published  in 
the  Federal  Register  on  January  17, 

21)08  (73  FR  3310).  or  you  may  visit 

http://cdockct.occcss.gpo.gov/20l)H/pdf/ 

EB-7li5.pdf. 

FOR  FURTHER  INFORMATION  CONTACT: 
liilaine  M.  Papj),  Chief.  Medical 
Programs  Division,  202-300-4001, 
fincsaincdic(d@doi.gov,  FMC.SA, 
Department  of  Tiansportation,  1200 
New  Jer.sey  Avenue  .SE.,  Room  W04- 
224,  Washington.  DC  20590-0001. 

Office  hours  are  from  8:30  a.m.  to  5  p.m. 
Monday  through  Friday.  exce])t  Federal 
holidays. 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  49  U.S.C.  31130(e)  and  31315, 
FMC.SA  may  renew  an  exemption  from 
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tlu!  vision  nicjuironients  in  4‘)  CiFR 
8‘)1.41(1))(1()).  which  applies  to  drivers 
oi  CMVs  in  interstate  commerce,  for  a 
two-year  period  if  it  finds  “such 
exem])tion  woidd  likely  achieve  a  level 
of  salety  that  is  eciuivalent  to  or  <>real(!r 
than  the  level  that  would  he  achieved 


ah.sent  such  exemption.”  The 
procedures  for  retjnesting  an  ex(!m])tion 
(including  renewals)  are  set  out  in  4t) 
Cl'K  i)art  881. 

Exemption  Decision 

This  notice;  addresses  1‘)  individuals 
who  have;  re;ejue;ste;el  re;ne;w;il  e)f  their 


e;xe;mjjtie)ns  in  acce)relane;e;  with  FM(kSA 
pre)ce;elure;s.  FMCSA  has  evalu<ite;et  the;se; 
It)  applie;atie)ns  fe)r  rene;wal  on  their 
merits  anel  ele;e:iele;el  te)  extenel  e;ae;h 
e;xemj)tie)n  feer  a  re;ne;wat)le  twe)-ve;ar 
perie)ei.  'rhe;y  are: 


Jose  C.  Azuara  (TX)  . 

Kenneth  L.  Bowers,  Jr.  (MN) 

Ededie  A.  Branham  (NC)  . 

Timothy  A.  DeFrange  (TX)  .. 

Andrew  G.  Fornsel  (NY)  . 

Wilfred  J.  Gagnon  (VT)  . 

Ricky  G.  Jacks  (AL)  . 

Lester  G.  Kelley,  II  (OH)  . 

Thomas  D.  Laws  (IN) . 

Harry  J.  MeSuley,  Jr.  (PA)  ... 


Dennis  R.  O’Dell,  Jr.  (OK). 
Jerry  W.  Parker  (OH). 

Gary  W.  Phelps  (PA). 

Billy  R.  Pierce  (AL). 

Myriam  Rodriguez  (CA). 
Jules  M.  Sancho,  Jr.  (LA). 
Henry  A.  Shelton  (AL). 
Kenneth  J.  Weaver  (WY). 
Cameron  R.  Whitford  (NY). 


'I’ho  exemptions  are  extended  subject 
to  the  following  conditions:  (1)  That 
each  individual  has  a  ])hvsical 
examination  every  year  (a)  by  an 
oj)hthalmologist  or  oi)tometrist  who 
attests  that  the  vision  in  the  better  eye 
continiu;s  to  meet  the  r(;(pur(;ments  in 
4t)  CFR  8t)1.41(h)(l()).  and  (h)  by  a 
medical  examiner  who  atte.sls  tliat  the 
individual  is  otherwi.sr;  i)hysically 
(lualifierl  under  4t)  OFR  8t)1.41:  (2)  that 
each  individual  provides  a  copy  of  the 
ophthalmolrrgi.st’s  or  optometrist’s 
r(;port  to  the  nurdical  examiner  at  thi; 
lim(;ofthe  annual  medical  examination: 
and  (8)  that  each  individual  ])rovide  a 
cr)py  of  the  annual  medical  certification 
to  the  employer  for  retention  in  the 
driver’s  (pialification  file  and  retains  a 
copy  of  the  certification  on  his/her 
p(;r.son  while  driving  for  pr(;sentation  to 
a  duly  authorized  Federal.  .State,  or  local 
enforcement  official.  Each  exemjjtion 
will  he  valid  for  two  years  unl(;ss 
rescinded  earlier  by  FMOSA.  The 
exem])tion  will  he  rescinded  if:  (1)  The 
person  fails  to  com]jly  with  the  terms 
and  conditions  of  the  exem})tion:  (2)  tlu; 
exemption  has  r(;sult(;d  in  a  lower  level 
of  safely  than  was  maintained  h(;fore  it 
was  granted:  or  (8)  continuation  of  the 
(;xemption  would  not  he  consi.slent  with 
the  goals  and  ohjectiv(;s  of  49  IJ..S.C. 
8118()(e)  and  81815. 

Basis  for  Renewing  Exemptions 

l)n(U;r  49  II..S.C.  81815(h)(1).  an 
exem])tion  may  he  grant(;d  for  no  long(;r 
than  two  vears  from  its  approval  date 
and  nifiy  he  renewed  upon  application 
for  additional  two  year  periods.  In 
accordance  with  49  U..S.(;.  8118(>(e)  and 
81815,  each  of  the  19  applicants  has 
.satisfied  the  entry  conditions  for 
obtaining  an  exemption  from  the  vision 
r(;(iuirements  (95  l^’R  45821:  95  FR 
77099:  97  FR  54525:  97  FR  98719:  98  FR 
1954:  98  FR  2929:  98  FR  8794:  99  FR 


88997;  99  FR  91298;  99  FR  94809:  99  FR 
71098;  99  FR  71100;  70  FR  2705;  70  FR 
8959:  71  FR  98880;  72  FR  1050;  72  FR 
1054:  72  FR  184;  72  FR  5489;  78  FR 
49978:  78  FR  51989;  78  FR  54888;  78  FR 
()8047:  78  FR  75808;  78  FR  78421;  78  FR 
78422;  74  FR  9207;  74  FR  9209:  74  FR 
981;  75  FR  1885;  75  FR  9482;  75  FR 
8420?):  75  FR  47888;  75  l-’R  47889;  75  FR 
98255;  75  FR  95057;  75  FR  72898;  75  FR 
77?)42:  75  79081;  75  FR  79088;  79  FR 
21?)0:  79  FR  4418;  79  FR  4414:  79  FR 
5425;  79  FR  880?)).  l^ach  ofthe.se  1?) 
apjdicants  has  r(;(jue.sted  renewal  of  the 
exemption  and  has  sut)mitt(;d  evidence 
showing  that  the  vision  in  the  t)ett(;r  (;ye 
continues  to  meet  thi;  recpiirement 
specified  at  4?)  CFR  8?)1.41(h)(10)  and 
that  the  vision  impairment  is  stahh;.  In 
addition,  a  review  of  each  record  of 
safety  while  driving  with  the  res])ective 
vision  deficiencies  over  the  past  two 
years  indicates  each  aj)plicant  continues 
to  meet  the  vision  exemption 
re(]uirements. 

T’hese  factors  provide  an  adequate 
basis  for  jiiedicting  each  driver’s  ability 
to  continue  to  drive  .safely  in  interstate 
commerce.  Ther(;fore,  FMC.SA 
concludes  that  ext(;nding  the  (;xemption 
for  eac:h  renewal  a|)plic;ant  for  a  period 
of  two  years  is  likely  to  achieve  a  level 
of  .safety  (;(iual  to  that  existing  without 
tlu;  exem])tion. 

Re(piest  for  Comments 

FMC.SA  will  review  comm(;nts 
received  at  any  time  conc(;rning  a 
])articular  driv(;r’s  safely  r(;cord  and 
determim;  if  the  continnatif)n  of  the 
exemption  is  consi.stent  with  the 
n;(|uirements  at  4?)  l]..S.(;.  81189(e)  and 
81815.  However,  FMC.SA  r(;(iuest.s  that 
interested  i)arlies  with  specific  data 
concerning  the  safety  records  of  th(;.se 
drivers  submit  comments  hv  March  27. 
2018. 


P’MC.SA  believes  that  the 
re(jnirements  for  a  renewal  of  an 
exemption  under  4?)  l)..S.C.  81189(e)  and 
81815  can  be  satisfied  by  initially 
granting  the  renewal  and  then 
re()uesting  and  (;valuating.  if  needed, 
suhsecpient  comments  sul)mitt(;d  hv 
interest(;d  parties.  As  indicat(;d  above, 
the  Agency  pr(;vionsly  i)ublished 
notices  of  final  dis])osition  announcing 
its  decision  to  ex(;m])l  these;  1?) 
individuals  from  the  vision  re{inir(;ment 
in  4?)  CFR  891 .41  (b)(l 0).  The  final 
el(;cision  to  grant  an  (;xemption  to  each 
of  these  individuals  was  made;  een  the; 
merits  e)f  e;ae:h  e:a.se;  anel  maele;  e)idy  afte;r 
e;are;fid  e.e)nsiele;ratie)n  e)f  the;  e:e)mme;nts 
re;e:e;ive;el  te;  its  ne)tie:e;s  e)f  a])])lie:atie)ns. 
The;  ne)tie;e;s  of  applie:atie)ns  .stateel  in 
ele;tail  the;  eieialifie:atie)ns.  e;xpe;rie;ne:e;, 
anel  me;elie:al  e;e)nelitie)n  e)f  e;ae:h  a|)plie:ant 
fetr  an  e;xemptie)n  fre)m  the;  visieen 
re;eiiure;me;nls.  That  inibrmatie)!!  is 
available  by  e:e)nsulting  the  abe)ve;  e;iteel 
Federal  Register  pnhlie;atie)ns. 

Interesteel  ])artie;s  or  eerganizations 
pe)sse;ssing  information  that  weadel 
eetherwise  she)w  that  any.  or  all,  e)f  the;.se; 
elrivers  are;  not  e;nrre;ntly  ae:hie;ving  the 
statute)!’)'  level  e)f  safety  sheeulel 
immeeliatelv  ne)tify  FMfkSA.  The; 

Age;ne:y  will  evaluate;  any  aelve;r.se 
e:viele;ne:e;  submitteel  anel.  if  safety  is 
being  e:e)m|)re)miseel  eer  if  e:e)ntinnatie)n  e)f 
the;  e;xe;mptie)n  weeulel  not  he;  e:e)nsiste;nt 
with  the;  geeals  iinel  e)bje;e:tive;s  e)f  4?) 

IJ..S.C.  81189(e;)  anel  81815,  FMC.SA  will 
tiike  immeeliate;  ste;|)s  to  reveeke;  the; 
e;xe;mptie)n  of  a  elrive;r. 

lssei(;(l  on:  l’(;l)niiiry  12.  2018. 

Larry  \V.  Miiieir. 

Associdia  Adininislrator  for  Policy. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[Docket  No.  FMCSA-201 3-0022] 

Qualification  of  Drivers;  Exemption 
Applications;  Vision 

agency:  Fedcaal  Motor  (Carrier  .Safety 
.Adinini.stration  (l‘'M(\SA).  nt)T. 

ACTION:  Notice  of  applications  for 
exemptions:  re(|uest  for  comments. 

SUMMARY:  FM(;.SA  announces  receipt  of 
apj)lications  from  21  iiulividnals  for 
exem])tic»n  from  the  vision  recpiirement 
in  the  Federal  Motor  (larrier  Safety 
Regulations.  They  are  unable  to  meet 
the  vision  re(|nirement  in  one  eve  for 
various  reasons.  The  exemptions  will 
enable  these  individuals  to  operate 
commercial  motor  vehicles  (CMVs)  in 
interstate  commerce  without  meeting 
the  prescribed  vision  requirement  in 
one  eve.  If  granted,  the  exemptions 
would  miahle  these  individuals  to 
(pialify  as  drivers  of  cominmcial  motor 
vehicles  ((iMVs)  in  interstate  commerce. 
DATES:  (lomments  mn.st  be  nuieived  on 
or  hiifon!  March  27.  2013. 

ADDRESSES:  Yon  may  submit  comments 
hearing  the  Federal  Docket  Management 
.Syst(!m  (FDMS)  Docket  No.  FMCSA- 
2()13-()022  using  any  of  the  following 
imMliods: 

•  /'Cf/ern/  (^Ihihninikin}’  Portal:  (io  to 
IUti)://\\\\’w.ivgiilati()ns.‘>o\’.  Follow  the 
on-line  instructions  for  submitting 
comments. 

•  Docket  Management  Facility: 
II.S.  D(;partment  of 'rransportation.  1200 
New  lersey  Avenue  SE..  \Vest  nnilding 
(ironnd  Floor.  Room  \V12-140. 
Washington.  DC  205‘K)-0001. 

•  Hand  /le/n'en':  West  Building 
Cround  Floor.  Room  W12-140.  1200 
New  jersey  Avenue  .SE..  Washington, 

D(k  between  0  a.m.  and  5  ]).m.,  Monday 
through  Fridav.  except  Federal  holidavs. 

•  /'Vcv;  1-202-493-2251. 

Instructions:  IvM'.h  submission  must 

include  the  Agencv  name  and  the 
docket  nnmhers  for  this  notice.  Note 
that  all  comments  niceived  will  In; 
jiosted  without  change  to  http:// 
\v\v\\'.rc^nlations.;^o\’.  including  anv 
|iersonal  information  ])rovided.  Please 
.see  the  Privacy  Act  heading  below  for 
further  information. 

Docket:  f’or  access  to  the  docket  to 
nxid  hackgronnd  documents  or 
comments,  go  to  http:// 
ww'w.rcgn lot ions.gov  i\\  any  time  or 
Room  \V12-140  on  the  ground  level  of 
the  West  Building.  1200  New  jersev 
Avenue  .SE..  Washington.  D(k  between  9 
a.m.  and  5  p.m..  Monday  through 


Friday.  exce])t  iMuleral  holidays.  The 
FDM.S  is  available  24  hours  (uich  dav, 

3(i5  days  each  year.  If  you  want 
ac.knowledgimmt  that  we  receivtid  your 
comments,  jjlease  inchuh!  a  self- 
addr(!s.sed.  stampiul  (!nv(!lo|)e  or 
postcard  or  print  the  acknowledgenumt 
j)age  that  appears  after  submitting 
comments  on-line. 

Privacy  Act:  Anyone  may  .search  tlu; 
(dectronic  form  of  all  coimmaits 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  of  the  person  signing  the 
comment,  if  submitted  on  behalf  of  an 
association,  bnsiimss.  labor  union,  etc.). 
You  may  nn  iew  DOT's  Privac:v  Act 
.Statement  for  the  Federal  Docket 
Management  .System  (FDM.S)  |)uhli.shed 
in  the  Federal  Register  on  Decembm'  29. 
2010  (75  FR  82132),  or  you  may  visit 
http:/ /www.gpo.gov/  fdsvs/ pkg/FU- 
20 1 0-12-20 /pdf/ 20 10-2  2  070.  pdf 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Papp,  C3iief.  Mtulical 
Programs  Division.  (202)  300-4001. 
fn}cs(nncdic(d@dot.gov.  FMCTSA. 
De])artm(!nt  of  Transportation,  1200 
New  jersey  Aveniu!  .SE.,  Room  W()4— 

224.  Washington.  DC  2055)0-0001. 

Office  hours  an;  from  8:30  a.m.  to  5 
]).m..  Monday  through  Fridav.  except 
luuleral  holidavs. 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  3113()(e)  and  31315. 
FMC.SA  may  grant  an  exemption  from 
the  Fetleral  Motor  ('airier  .Safetv 
Regulations  for  a  2-year  period  if  it  finds 
“such  exemjition  would  likely  achieve  a 
level  of  safetv  that  is  ecpiivalent  to  or 
greater  than  the  level  that  would  he 
achieved  absent  such  exemjition." 
FMC.SA  can  renew  exemptions  at  the 
end  of  each  2-year  jieriod.  The  21 
individuals  listed  in  this  notice  have 
each  re(]uested  such  an  exemjition  from 
the  vision  rerpiirement  in  49  CFR 
35)1 .41  (h)(l 0),  which  a])])lies  to  drivers 
of  CMVs  in  interstate  commerce. 
Accordingly,  the  Agency  will  evaluate 
the  (|ualifications  of  eat;h  a])|)licant  to 
determine  whether  granting  an 
exemjjtion  will  achieve  the  recpiired 
level  of  safety  mandated  by  statute. 

QiialirH:ations  of  y\pplicants 

Keith  Bell 

Mr.  Bell,  age  40.  has  complete  loss  of 
vision  in  his  right  eve  due  to  a  traumatic 
incident  in  2008.  The  best  corrected 
visual  ac:uity  in  his  right  eye  is  light 
])erception.  and  in  his  left  eye,  20/20. 
F’ollowing  an  examination  in  2012,  his 
ophthahnologi.st  noted,  “His  vision  is 
sufficient  to  perform  the  driving  tasks 
recpiired  to  operate  a  commercial 


vehicle.”  Mr.  Bell  reported  that  he  has 
driven  straight  trucks  for  10  years, 
accumulating  1  million  miles.  He  holds 
a  Class  B  operator's  license  from 
Florida.  His  driving  record  for  the  last 
3  vears  shows  no  crashes  and  one 
conviction  for  a  moving  violation  in  a 
('.MV:  he  exceeded  the  s])eed  limit  bv  5) 
mph. 

Bussell  A.  Bolduc 

Mr.  Bolduc.  53.  has  had  a  choroidal 
rupture  in  his  right  eye  due  to  a 
traumatic  incident  in  15)84.  The  visual 
acuity  in  his  right  eve  is  20/400.  and  in 
his  left  eye.  20/20.  Following  an 
examination  in  2012.  his  optometrist 
noted.  “In  my  opinion,  Mr.  Bolduc  has 
sufficient  vision  to  ])erf()rm  the  driving 
tasks  required  to  operate  a  commercial 
vehicle."  Mr.  Bolduc  reported  that  he 
has  driven  straight  trucks  for  35  years, 
accumulating  350.000  miles,  and 
tractor-trailer  c;omhinations  for  33  years, 
accumulating  95)0.000  miles.  He  holds  a 
(Mass  A  (knmnercial  Driver's  Eicen.se 
(CDI.)  from  C.onnecticiit.  His  driving 
record  for  the  last  3  years  shows  no 
crashes  and  no  convictions  for  moving 
violations  in  a  (-MV. 

David  B.  Bowman 

Mr.  Bowman.  30.  has  nerve  damage  in 
his  right  e\'e  due  to  a  traumatic  incident 
in  2008.  The  visual  acuitv  in  his  right 
eve  is  20/100.  and  in  his  left  eye,  20/20. 
I’ollowing  an  examination  in  2012,  his 
optometrist  noted.  “1  feel  the  Mr. 
Bowman  has  sufficient  vision  to 
perform  the  driving  tasks  recpiired  to 
ojierate  a  commercial  vehicle."  Mr. 
Bowman  rejiorted  that  he  has  driven 
tractor-trailer  combinations  for  10  vears. 
accumulating  400.000  miles.  He  holds  a 
(dass  B  (dlL  from  Pennsvlvania.  His 
driving  record  for  the  last  3  years  .shows 
no  c;rashes  and  no  convictions  for 
moving  violations  in  a  ('MV. 

Bonnie  (Hark 

Mr.  (]lark.  47,  has  amhlyojiia  in  his 
right  eye  since  birth.  The  best  corrected 
visual  acuity  in  his  right  eve  is  20/100, 
and  in  his  left  eye,  20/20.  Following  an 
examination  in  2012.  his  ojitometrist 
noted,  “Exam  reveals  amhlyojiia. 
refractive.  Lifelong.  .Stable.  Visual  fields 
WNL.  (]olor  WNL.  No  contraindications 
for  commercial  driving."  Mr.  (dark 
reported  that  he  has  driven  tractor- 
trailer  combinations  for  20  years, 
accnmulating  1.9  million  miles.  He 
holds  a  (;lass  A  (dlL  from  Maine.  I  lis 
driving  record  for  the  last  3  years  shows 
no  crashes  and  no  convictions  for 
moving  violations  in  a  CMV. 
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Earl  li.  Gould.  Jr. 

Mr.  (loiild,  47.  has  had  a  njtiiial 
detachnumt  in  his  right  (!ye  since; 
cldidhood  due  to  a  traumatic  incidemt. 
I’he  l)(;st  corroct(;d  visual  acuity  iu  his 
rigid  eye;  is  e:e)uidiug  liuge;rs.  auel  iu  his 
le;ft  e;ye;.  20/1.5.  Fe)lle)\viug  au 
e;x;uuiu<itie)u  iu  2012.  his 
e)i)hth<ilm()le)gist  ueeteel.  “Base;el  e)u  liis 
ueeriual  visieeu  auel  visual  lie;lel  iu  his  le;!! 
e;ye;,  iiuel  his  histeu  v  e)i'elriviug  a 
e:e)uuue;re:ial  iue)te)r  ve;hie;le;  sale;lv  iu  the; 
|);ist  with  his  eairreut  level  e)i  visual 
limediouiug.  1  e:e)ue;luele;  that  he;  has 
.sidlie;ie;ut  visieai  te;  |)e;rle)riu  the;  elriviug 
tasks  re;ejuireel  te;  e)])e;rate;  a  e:e)uuue;re:ial 
vehiede.”  Mr.  (k)ulel  re;|)e)rted  that  he;  has 
elrive;u  straight  true:ks  lea'  9  years, 
aceaimulatiiig  517.500  miles,  auel 
trae.tea-trailer  eaauhiuatiems  leer  27  vears, 
aeaammlatiug  2.9  milliou  mile;s.  He 
holels  a  Class  A  (33L  fre)m  New  York. 

His  elriviug  re;e;orel  lor  the  last  3  years 
she)ws  IK)  crashe;s  auel  ue)  e:e)uvie:tious  feer 
me)viug  vie)latie)us  iu  a  CMV. 

Xhdtiww  /.  Hahn 

Mr.  Halm.  42.  has  a  retiueil  se:ar  iu  his 
left  eye;  siue:e;  e:hilelhe)e)el.  The;  best 
e:e)rre;e:te;el  visual  aeaiitv  iu  his  right  eve; 
is  20/20,  auel  iu  his  left  e;ye;.  20/200. 
lK)lle)wiug  au  e;xamiuatie)u  iu  2012.  his 
e)])te)me;trist  ue)te;el,  ‘‘It  is  mv  e)])iuie)u  that 
Matthe;w  h<is  a  steible;  re;tiual  se;ar.  It 
sheeulel  ue)t  j)re)gre;ss.  I  ie;e;l  that  he;  has 
aele;e|uate;  visieui  te)  e)pe;nite;  a  e:e)mme;reaal 
vehiede.”  Mr.  Halm  re;])e)rte;el  th<d  he;  has 
elriveu  straight  tiue:ks  lor  15  ve;;irs. 
aeaaimidatiug  390,000  mile;s.  He;  he)lels  a 
Cla.ss  C  e)j)e;rate)r’s  lie:euse;  Iroiu 
Feuusylvauia.  His  elriviug  re;e:e)rel  leer  the; 
last  3  years  she)ws  ue)  ea  ashes  auel  uo 
e:e)uvie;tie)us  lor  moving  vie)latious  iu  a 
CMV. 

Tonv  H.  Hunt 

Mr.  Hunt,  35.  has  a  maeadar  he)le  iu 
his  left  eye  elue  to  a  traumatie:  iuedele;nt 
iu  2000.  The  be;st  ce)rre;e:ted  visual  aeaiity 
iu  his  right  eye;  is  20/20,  auel  iu  his  left 
e;ye;,  20/00.  Fe)lle)wiug  au  e;xamiuatie)u  iu 
2012,  his  e)|)hthahue)le)gist  ue)te;el. 
‘‘Ceuumeredal  tiaie:k  elriver.  gooel  e:e)le)r 
visie)U,  180  ele;gree;s  e)f  pe;riphe;ral  vision, 
IK)  me;elie:al  e:e)utraiuelie;atie)u  te) 
e;e)mme;rediil  true:k  elriviug.”  Mr.  Hunt 
i'e;])e)rte;el  that  he;  has  elriveu  trae:te)r- 
trailer  e:e)mbiu;die)us  fe)r  13  ye;ars, 
aeaaimulatiiig  1.2  milliou  miles.  He; 
he)lels  cl  Class  A  CDF  ireeiu  Fleeriela.  His 
elriviug  re;e:e)rel  fe)r  the;  last  3  ve;ars  she)ws 
IK)  eaashes  auel  ue)  e;e)uvie;tie)us  fe)r 
me)viug  vie)latie)us  iu  a  C"MV. 

Suhustian  G.  Juchviniuk 

Mr.  Jaediymiak.  34,  liiis  a  pre)sthe;tie:  iu 
his  left  e;ye;  elue  te)  a  traumatie:  iue;ieleut 
iu  1993.  'Idle;  best  e;e)rre;e;te;el  visual  ae;uity 
in  his  right  e;ye;  is  20/20,  auel  iu  his  le;ft 


e;ye;.  ue)  light  pe;re:e;ptie)n.  Fe)lle)wiug  iiu 
e;x<uuiuatie)u  iu  2012.  his  e)pte)me;tri.st 
ue)te;el,  “After  e;valuatie)u  e)f  the  ahe)ve; 
elata.  Sebiistiau  )ae;hymiak  h;is  suffie;ie;ut 
visie)u  te)  pe;rfe)rm  the;  elriviug  tasks 
re;ejuire;el  te)  e)|)e;rate;  a  e;e)umK;re;ial 
ve;hie:le;.”  Mr.  |;ie;hymiak  re;pe)rte;el  that 
he;  has  eh  ive;u  straight  trueiks  leer  15 
ye;ars,  ae:e:umuhdiug  150,000  mile;s.  He; 
he)lels  a  Class  1)  e)pe;rate)r's  lie:e;u.se;  freem 
Illiueiis.  His  elriviug  re;e:e)rel  lor  the;  last 
3  ye;;irs  she)ws  ue)  e:r:ishe;s  auel  ue) 
e:e)uvie:tie)us  for  UK)viug  vie)latie)us  iu  a 
CMV. 

Jaiuus  P.  O'Buirv 

Mr.  O'Berry,  58,  has  a  mae;idar  se;ar  iu 
his  right  eye  siue;e  e:hildhe)e)el.  The;  he;st 
e;e)rre;e:teel  visual  ae;uity  iu  his  right  eye; 
is  20/200,  auel  iu  his  left  eye,  20/20. 
Fe)lle)wiug  au  e;xamiuatie)u  iu  2012,  his 
e)pte)UK;trist  state;el  that,  “Iu  his  e)piuie)u, 
Mr.  O'Berry  has  suffie.ient  visieeu  to 
e)])erate  a  e:e)muK;re;ial  me)te)r  ve;hie;le; 
safely.”  Mr.  0'Be;rry  re;pe)ite;el  that  he;  has 
elriveu  straight  true;ks  fe)r  41  ye;ars, 
ae:e:umulatiug  2  millie)u  mile;s.  auel 
trae:te)r-traile;r  e;e)ml)iuatie)us  tor  41  years, 
ae;e;umulaliug  1.4  millie)u  mile;s.  He; 
he)lels  a  (dass  A  CDL  fre)m  Ce;e)rgia.  His 
elriviug  re;e:e)rel  tor  the;  last  3  years  she)ws 
IK)  e:rashe;s  iiuel  ue)  e:e)uvie:tie)us  fe)r 
me)viug  vie)latie)us  iu  a  CMV. 

Mavk  A.  Oinps 

Mr.  Om])s,  50,  has  hael  amhlve)pia  iu 
his  left  eve;  siue:e;  e:hilelhe)e)el.  The;  be;st 
e:e)rre;e:te;il  visual  ae:uity  iu  his  right  e;ye; 
is  20/20,  auel  iu  his  left  eve;.  20/200. 
Fe)lle)wiug  au  e;xamiuatie)u  iu  2012,  his 
e)pte)me;trist  ueeteel,  “Iu  my  e)piuie)u, 
testing  pre)viele;s  satisfiie:te)rv  e;viele;ue:e; 
that  Mr,  Omps  posse;,ss  suffieiieut  vision 
te)  pe;rfe)rm  the;  elriviug  tasks  re;epiire;el  te) 
e)pe;rate;  a  e:e)mme;re:ial  ve;hie:le.”  Mr. 
Omps  repe)rted  that  he;  has  elrive;u 
straight  true:ks  for  1  year,  ace:iimulatiug 
38.000  miles,  auel  traeitor-trailer 
e:e)mbiuatie)us  for  23  ye;ars,  ae:e;umulatiug 
1.4  milliou  miles.  He;  he)lels  a  Class  A 
CDL  from  \Ve;st  Virginia.  His  elriviug 
re;e:e)rel  tor  the;  last  3  years  she)ws  ue) 
e;rashe;.s  and  ue)  e:e)uvie:tie)us  fe)r  moving 
vie)latie)us  iu  a  CMV. 

Gurson  LoiJO/.-Padillu 

Mr.  Le)pe;z-Paelilla,  39,  has  hael 
e:he)re)ielal  atre)phy  iu  his  right  eye;  siueie 
e:hilelhe)e)el.  The  be;st  e;e)rre;e;te;el  visual 
ae:uity  iu  his  right  eye;  is  20/50,  auel  iu 
his  left  e;ye,  20/20.  Fe)lle)wiug  au 
e;x;imiuatie)u  iu  2012,  his 
e)phthalme)le)gist  ue)te;el,  “1  e:e;rtify  that  iu 
my  me;elie:al  e)))iuie)u.  Mr.  Cerseeu  l,e)pe;z- 
Faelilla  has  suffie:ieut  visieeu  te)  pe;rfe)rm 
the;  elriviug  tasks  re;eiuire;el  te)  e)pe;rate;  a 
e’.e)mme;re:ial  vehieile.”  Mr.  I.e)])ez-Baelilla 
re;])e)rte;el  that  he;  has  elriveu  stniiglit 
trucks  for  3  ye;ars,  ae;e;umulatiug  78,000 


miles,  auel  trae:te)r-traile;r  e;e)ml)iuatie)us 
fe)r  3  ye;ars.  ae:e;umulatiug  78,000  mile;s. 
He;  he)lels  a  Class  A  CDL  fre)m 
(d)uue;e:tie:ut.  His  elriviug  re;e:e)rel  fe)r  the 
last  3  ye;ars  .she)w.s  ue)  e;rashe;.s  auel  ue) 
e:e)uvie;tie)us  fe)r  me)viug  vie)latie)us  iu  a 
CMV. 

lurry  D.  Paul 

Mr.  Baul,  57.  has  hael  amhlyeepia  iu 
his  left  eye;  siue:e;  e;hilelhe)e)el.  'Lhe  be;st 
e;e)rre;e;te;el  visual  ae:uity  iu  his  right  eve 
is  20/20,  auel  iu  his  left  eve.  20/400. 
Fe)lle)wiug  au  e;xamiuatie)u  iu  2012.  his 
e)j)te)metri.st  ueeteel,  “The;  ])t  has  iu  mv 
e)piuie)u  the;  ability  te)  e)pe;rate  a 
e;e)mme;re:ial  ve;hie:le;  with  the  vi.sie)u  that 
he  e;urre;utlv  pe).sse;.sse;s.”  Mr.  l^aul 
repe)rte;el  that  he  has  elriveu  .straight 
true:ks  for  38  ye;ars.  ae;e:uuudatiug 
2()().000  mile;s.  auel  trae:te)r-traile;r 
e:e)mbinatie)us  fe)r  10  ye;ars.  ae',e;uumlatiug 
80,000  mile;s.  He;  he)lels  a  Class  A  CDL 
fre)m  Arkansas.  His  elriviug  ie;e:e)rel  lor 
the;  last  3  ye;ars  she)ws  ue)  e;ra.she;.s  auel  ue) 
e:e)uvie:tie)us  tor  me)viug  vie)lcitie)u.s  iu  a 
CMV. 

Lanv  B.  Puturson 

Mr.  Fe;te;rse)U.  51,  has  hael  a  e:e)rue;<il 
.se:ar  iu  his  right  eye;  siiieie  e:hilelhe)e)eL 
The;  l)e;st  e:e)rre;e:te;el  visual  ae:uity  iu  his 
right  eye;  is  light  pe;re:e;ptie)u.  auel  iu  his 
le;ft  eye;.  20/20.  Fe)lle)wiug  au 
e;xcmuuatie)u  iu  2012,  his  e)|)te)me;trist 
ue)te;el,  “lu  my  eepiiiieeu  ])atie;ut  has 
suffie;ie;ut  visie)U  te)  pe;rfe)rm  the  elriviug 
tasks  re;e]uire;el  te)  e)pe;rate  ii  e:e)mme;re:ial 
vehieile.”  Mr.  Be;te;rse)U  re;])e)rte;el  that  he; 
has  elriveu  bu.ses  tor  8  ye;ars. 
ae:cumulatiug  340,000.  He  heelels  a  Cla.ss 
B  CDL  freem  Arkansas.  His  elriviug 
re;e;e)rel  fe)r  the  last  3  years  she)ws  ue) 
crashes  auel  ue)  e:e)uvie:tie)us  fe)r  me)viug 
violations  iu  a  CMV. 

Franklin  P.  Buiglu.  Ill 

Mr.  Re;igle;.  58.  has  had  a  ])re).stlK;tie:  iu 
his  left  eye;  siue:e;  ediilelhe)e)el.  The;  best 
e;e)rre;e:teel  visual  ae:iiity  iu  his  right  e;ye; 
is  20/20.  auel  iu  his  left  e;ye;,  ue)  light 
])e;re:e;ptie)u.  Fe)lle)wiug  au  e;xamiuatie)u 
iu  2012.  his  e)j)te)me;trist  ue)te;el.  “Mr. 
Reigle  lias  heeu  safely  elriviug  a 
e:e)mme;ri;ial  ve;hie:le;  e;ve;r  siue;e;  he;  has 
be;e;u  a  |)atie;ut  here;  auel  it  is  mv  e)piuie)u 
that  he;  e:au  e'.e)utiuue;  te)  eh)  se).”  Mr. 
Re;igle;  reporteel  that  he;  has  eh  ive;u 
.straight  trueiks  fe)r41  ye;cir.s. 
ae:e;umuhdiug  717.500  miles,  auel 
trae:te)r-traile;r  e:e)mbiuatie)us  fe)r  31  ye;ars. 
ae:e:immlatiug  310.000  mile;s.  He;  heelelsa 
(dass  AM  (dDL  freem  Marvlauel.  His 
elriviug  re;e:e)rel  fe)r  the;  last  3  ye;ars  she)ws 
ue)  e:r<ishe;s  auel  ue)  e:e)uvie:tie)us  for 
moving  vie)latie)us  iu  a  ("MV. 
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Phillip  Srhaiih 

Mr.  Scliaul),  84.  has  had  ainhlyopia  in 
liis  lell  eye  since  chihiliood.  'I’he  luisl 
cornicled  visual  acuity  in  Ins  right  (!ve 
is  20/20.  and  in  lii.s  left  eye.  20/80. 
Following  an  examination  in  2012,  his 
ophthalmologist  noted,  “it  is  mv 
medical  opinion  that  his  vision  nuuits 
all  the  criteria  to  perform  the  driving 
tasks  r(Hpiir(ui  to  opcnale  a  c;ommercial 
vehicle."  Mr.  .Schanh  r(!porl(!d  that  he 
has  driven  .straight  trucks  for  11  y(!ars. 
accmmdating  330.000  miles,  lie  holds  a 
(la.ss  H  (;D1.  from  (Colorado.  His  driving 
nicord  for  tin;  last  3  ytxns  shows  no 
crashes  and  no  convictions  for  moving 
violations  in  a  CMV. 

Ii(‘••inal(^  Snuirl 

Mr.  Smart.  48.  has  had  optic  nerve 
atro|)hv  in  his  left  eye  due  to  a  traumatic 
incidimt  during  childhood.  The  best 
cormcted  visual  acnitv  in  his  right  eve 
is  20/20.  and  in  his  left  eye.  20/400. 
Following  an  examination  in  2012.  his 
optometrist  noted.  "In  summary.  Mr. 
.Smart  has  gooil  vision,  good  color 
vision,  and  a  good  field  of  x  ision  when 
using  both  (!yes.  His  condition  is  stable 
and  he  should  (pialify  to  drive 
commercially."  Mr.  .Smart  reported  that 
he  has  driven  tractor-trailer 
combinations  for  10  years,  accmmdating 
1.2  million  miles.  H(;  holds  a  Hlass  A 
(;i)b  from  'I’(!xas.  His  driving  record  for 
the  last  3  vears  shows  no  crashes  and  no 
convictions  for  moving  violations  in  a 
CMV. 

fi'eo/ge  St(ti)l(!ton 

Mr.  .Stapl(!ton.  01.  has  had  a 
parafoveal  scar  in  his  left  eve  since 
2009.  The  best  corr(!cted  visual  acinty  in 
his  right  eye  is  20/30.  and  in  his  left  eye, 
20/80.  Following  an  examination  in 
2012.  his  opthalmologist  noted,  "He 
has.  in  my  opinion,  sufficient  vision  to 
j)erform  driving  tasks  required  to 
o|)erate  a  commercial  vehicle.”  Mr. 
.Stapleton  reported  that  In;  has  driven 
tractor-trailer  cond)inations  for  21  vears. 
accumulating  1.3  million  miles.  He 
holds  a  Class  A  CIDL  from  (ieorgia.  His 
driving  r(;cord  for  the  last  3  ytnns  shows 
no  crashes  and  no  convictions  for 
moving  violations  in  a  CMV. 

Mark  E.  Stiular 

Mr.  .Studer.  57.  has  had  true  aj)hakia 
in  his  right  eye  since;  1992.  'I’he  best 
corrected  visual  acuity  in  his  right  eye 
is  20/150.  and  in  his  left  eye.  20/20. 
Following  an  examination  in  2012,  his 
ojjtometrist  noted.  "His  uiu;orrected 
vision  is  hand  motion  at  20  feet  in  the 
right  eye  and  20/30  in  the  left  eye.  Mr. 
.Studer  has  100  degrees  of  horizontal 
field  in  the  right  eye  and  100  degrees  of 
horizontal  in  the  left  eve.  The  total 


horizontal  visual  field  is  gr(;ater  than 
120  d(;gr(;es.  Mr.  .Studer  has  no  c.olor 
vision  abnormalities.  Th(;refor(;.  it  is  mv 
o])inion  that  Mark  can  safelv  operat(;  a 
commercial  v(;hicle."  Mr.  .Studer 
report(;d  that  he  has  driven  straight 
trucks  for  40  years,  accumulating  40.000 
mili;s,  and  tractor-trailer  combinations 
for  1‘)  y(;ars,  accumulating  285,000 
miles.  1  le  holds  a  (Ilass  A  Cl)l.  from 
Kansas.  His  driving  record  for  llu;  last  3 
y(;ars  shows  no  crashes  and  no 
convictions  for  moving  violations  in  a 
CMV. 

Jamas  K.  UV///e.s- 

Mr.  Waites,  43,  has  had  a  macular  scar 
in  his  right  eye  due  to  a  traumatic 
incident  in  2003.  Tin;  b(;st  corrected 
visual  acuity  in  his  right  eye  is  2t)/00, 
and  in  his  left  eye,  20/15.  Following  an 
examination  in  2012,  his 
ophthalmologist  noted.  “In  my  o])inion 
he  has  sidficient  vision  to  perform  the 
driving  tasks  re(pnr(;d  to  oj)erat(;  a 
commercial  vehich;."  Mr.  Waites 
reported  that  he  has  driven  straight 
trucks  for  25  y(;ars,  accumulating 
875,000  mil(;s,  and  tractor-trailer 
combinations  for  21  y(;ars.  accumulating 
42.000  miles.  Ih;  holds  a  CMa.ss  A  CDl, 
from  Arkan.sas.  His  driving  record  for 
the  la.st  3  years  shows  no  crashes  and 
one  conviction  for  a  moving  violation  in 
a  CMV;  he  (;xce(;ded  tin;  s|)(;ed  limit  by 
20  m])h. 

Scott  Wall  hank 

Mr.  Wallhauk,  49,  has  had  r(;fractive 
amblyopia  in  his  right  eve  since 
childhood.  The  h(;st  corrected  visual 
acuity  in  his  right  eye  is  20/00,  and  in 
his  left  eye,  20/20.  Following  an 
examination  in  2012,  his 
o])hthahnologist  noteil,  "In  my  medical 
o])inion,  given  the  longstanding  nature 
of  Mr.  Wallhank’s  visual  deficienev  in 
his  right  eye  and  his  long  experience  as 
a  commercial  truck  driver,  1  am 
comfortable  stating  that  he  does  have 
sufficient  vision  to  ])erform  tlu;  driving 
tasks  reejnired  to  oi)erate  a  commercial 
vehicle."  Mr.  Wallhauk  r(;])orted  that  he 
has  driven  straight  trucks  for  18  years, 
accumulating  374,400  mil(;s.  He  holds 
an  operator’s  lic(;use  from 
Massachu.setts.  His  driving  reciord  for 
the  la.st  3  years  shows  no  crashes  and  no 
convictions  for  moving  violations  in  a 
CMV. 

Michael  D.  Zeeha 

Mr.  Z(;cha.  34,  has  had  amblyopia  in 
his  left  eye  since  childhood.  The  best 
corrected  visual  acuity  in  his  right  eye 
is  20/20.  and  in  his  left  eye,  20/200. 
Following  an  examination  in  2012,  his 
ophthalmologist  not(;d,  “In  mv  medical 
o|)inion.  Mr.  Michael  D.  Zeeha  would  be 


able  to  safely  p(;rform  the  driving  tasks 
r(;(pur(;d  for  a  commercial  licen.sc;.  He 
has  demoustrat(;d  this  ability  by  driving 
with  a  similar  waiv(;r  in  tlu;  state;  of 
Kansas.”  Mr.  Z(;cha  report(;d  that  lu;  has 
driv(;n  straight  trucks  for  5  years, 
accumulating  25.000  mil(;s.  aiul  tractor- 
trailer  combinations  for  2  months, 
accumulating  4,000  miles.  I  le  holds  a 
(]la.ss  A  CHb  from  Kansas.  His  driving 
r(;cord  for  tlu;  last  3  years  shows  no 
crashes  and  no  convictions  for  moving 
violations  in  a  (IMV. 

Reqiu;st  for  Comments 

In  accordance  with  49  II..S.(',.  31130(e) 
and  31315.  FMC^.SA  r(;(iuests  public 
comm(;nt  from  all  inter(;sted  persons  on 
tlu;  (;x(;mption  ])etitions  descril)(;d  in 
this  notice.  The  Agency  will  consider  all 
comm(;nts  r(;ceived  before  the  close  of 
business  March  27.  2013.  Comments 
will  he;  available;  fe)r  e;xaminatie)n  in  the; 
eloe:ket  eit  the;  loe:atie)n  listeel  nneler  the 
ADDRESSES  se;e;tie)n  e)f  this  ne)tie:e;.  The; 
Age;ne:y  will  file;  e:e)mnu;nts  re;e:e;ive;el 
after  the;  e:e)mme;nt  e:le)sing  elate;  in  the; 
))nl)lie:  ete)e:ke;t,  anel  will  e:e)nsiele;r  them  te) 
the;  e;xte;nt  prae:tie:al)!e;.  In  aelelitie)n  te;  kite; 
e:e)mnu;nts,  FMC.SA  will  alse)  exMitinue  te; 
file;,  in  the;  ])uhlie:  ele)e:ke;t,  re;le;vant 
infe)rmcilie)n  tluit  he;e;e)nu;s  availiihle;  ;dte;r 
the  e;e)mnu;nt  e:losing  elate.  Inte;re;ste;et 
pe;rse)ns  she)idel  me)nite)r  the;  pnhiie: 
eie)e;ke;t  (e)r  new  nueterial. 

Issiieel  on:  l''e;l)rniirv  1.5,  2013. 

I.arrv  W.  Minor, 

Assoc  idle  Adininishdlorfor  Policy. 

H'R  Doc.  2()i;i-()41<n  I’ilod  2-22-13;  K:4,5  iim| 
BILLING  CODE  4910-EX-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[Docket  No.  FMCSA-201 2-0339] 

Qualification  of  Drivers;  Exemption 
Applications;  Vision 

agency:  Feeleral  Meiteir  Carrie;r  Satety 
Aelministration  (FMCSA),  DOT. 

ACTION:  Notieie;  of  final  elispeisition. 

SUMMARY:  I’MCSA  annonneies  its 
eleeiisiem  tei  exempt  14  iiuliviehials  frenii 
the;  visiem  re;e|nire;nu;nt  in  the;  Fe;ele;ral 
Meiteir  (Carrier  Safety  Reignlatiems 
(FM(;SRs).  'rhe;y  are;  unable  tei  mee;t  the; 
visiein  re;e|uire;nu;nt  in  eine  eye;  feir 
varieuis  re;ase)ns.  The;  e;xem])tie)ns  will 
enable;  the;se;  iiuliviehials  tei  operate; 
e:e)mnu;re:ial  ineitor  ve;hie:Ie;s  ((]MVs)  in 
interstate  eiennmereie  witheuit  meeting 
the  ])re;se:ril)e;el  vision  re;epiire;ment  in 
enu;  e;ye.  The;  Age;ne:y  has  e;e)ne:luele;el  that 
granting  these  e;xemptie)ns  will  preiviele 
a  level  eif  .safe;ty  that  is  eepiivalent  to  or 
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gr(!aterthan  the  level  t)f  safety 
niaintaiiKul  without  the  ex(!iu])ti()ns  for 
the.se  CMV  drivers. 

DATES:  The  (!X(!m])tions  are  effective 
February  2.5,  2013.  The  exemptions 
expire  on  luihrnarv  25,  2015. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Fap]),  Chief.  Medical 
Programs  Division,  (202)-30(i-4001 , 
lnu:s(im(i(lic(iI@({ol.g()\'.  h’MC.SA . 
De])arlment  of  Transi)ortalion.  1200 
New  Iers(;y  Av(mue  SE..  Room  \V04- 
224,  Washington,  DC  20590-0001. 

Office!  hours  an:  from  8:30  a.m.  to  5  |).m. 
Monday  through  Friday,  except  Federal 
holidays. 

SUPPLEMENTARY  INFORMATION: 

Pleclronic:  Access 

You  may  see  all  the  comments  online 
through  the  Federal  Document 
Management  System  (FDM.S)  at  hWp:// 
\v\v\v.i(^>>iiIati()ns.gov. 

Docket:  For  access  to  the  dockeit  to 
read  background  documents  or 
comments,  go  to  http:// 
\v\\'\\’.rc<’uI(ttions.gov  i\l  any  time!  or 
Room  \V1 2-140  on  the  ground  level  of 
the  West  Building,  1200  New  Jersey 
Aveniu!  SE..  Washington.  DC.  hetwe(!n  9 
a.m.  and  5  p.m..  Monday  through 
Friday.  exce|jt  Federal  holidays.  The 
FDM.S  is  available  24  hours  each  day. 
305  days  each  year.  If  you  want 
acknowledgement  that  we  received  vour 
comments,  please  include  a  self- 
addressed,  stamped  envelope  or 
])oslcard  or  ])rint  the  acknowledgenuiiit 
page  that  appears  after  submitting 
comments  on-line. 

Privdcv  Act :  Anyone  may  search  the 
(!lectn)nic  form  of  all  comments 
received  into  any  of  our  dockets  hy  the 
name  of  the  individual  submitting  the 
comment  (or  of  the  person  signing  the 
comment,  if  submitted  on  behalf  of  an 
association,  business,  labor  union,  etc.). 
You  may  review  DCT’s  Privacy  Act 
.Statement  for  the  Federal  Docket 
Management  .System  (FDM.S)  ])uhlished 
in  the  Federal  Register  on  December  29. 
2010  (75  FR  82132).  or  you  may  visit 
http://\\’\\’\\’.<’po.gov/fdsvs/pk<’/FH-2()l()- 
1 2 -29/ pdf/ 20 1 0-328 70.pdf. 

Background 

On  January  9,  2013,  FMC.SA 
l)ul)lish(!d  a  uotit:e  of  recei])t  of 
(ixemption  applications  from  certain 
individuals,  and  recpiested  comments 
from  the  public  (78  FR  1919).  That 
notice  listed  14  ai)plicants’  case 
histories.  The  14  individuals  applied  for 
exem])tions  from  the  vision  reciuirement 
in  49  CFR  391.41  (b)(l()),  for  drivers  who 
o])erate  OMVs  in  interstate  commerce. 

Under  49  U.S.C.  3113(i(e)  and  31315, 
FMC.SA  may  grant  an  exemption  for  a  2- 


year  period  if  it  finds  “such  exemption 
would  likely  achieve  a  level  of  safety 
that  is  ecjuivalent  to  or  greater  than  the 
level  that  would  bi!  achiev(!d  absent 
such  exemption.”  The  statute  also 
allows  the  Agency  to  renew  exemptions 
at  the  end  of  the  2-year  period. 
Accordingly,  FMC.SA  has  evaluated  the 
14  applications  on  their  merits  and 
made  a  determination  to  grant 
exem])tion.s  to  each  of  them. 

V^ision  and  Driving  Experience  of  the 
Applicants 

'file  vision  reepurement  in  the 
FMC.SRs  provides: 

A  |)erson  is  j)hysically  (jualified  to 
drive  a  commercial  motor  vehicle  if  that 
person  has  distant  visual  acuity  of  at 
least  20/40  (.Snellen)  in  each  eye 
without  c:orrective  lenses  or  visual 
acuity  sejjarately  corrected  to  20/40 
(.Snellen)  or  better  with  corrective 
lenses,  distant  binocular  acuity  of  a  least 
20/40  (.Snellen)  in  both  eyes  with  or 
without  corrective  lenses,  field  of  vision 
of  at  least  70°  in  the  horizontal  meridian 
in  each  eye.  and  the  ability  to  recognize 
the  colors  of  traffic  signals  and  devices 
showing  reepurement  red,  green,  and 
amber  (49  CFR  391.4l(h)(10)). 

FMC.SA  riicognizes  that  .some  drivers 
do  not  meet  the  vision  nupiiniinent  hut 
have  adapt(!d  tluiir  driving  to 
accommodate  their  vision  limitation 
and  demon.strat(!d  their  ability  to  drive 
safely.  'I’lu!  14  exemption  applicants 
listed  in  this  notice  are  in  this  category. 
'Fhey  are  unable  to  meet  the  vision 
recpiirement  in  one  eye  for  various 
reasons,  including  central  .scotoma,  a 
branch  retinal  vein  occlusion, 
amblyopia,  hyjjeropia  with  amblyo|)ia.  a 
mature  cataract,  refractive  amblyopia, 
and  complete  lo.ss  of  vision.  In  most 
cases,  their  eye  conditions  were  not 
recently  developed.  Eleven  of  the 
applicants  were  either  born  with  their 
vision  impairments  or  have  hail  them 
since  childhood. 

The  three  individuals  that  su.stained 
their  vision  conditions  as  adults  have 
had  it  for  a  i)eriod  of  8  to  20  years. 

Although  each  applicant  has  one  eye 
which  does  not  meet  the  vision 
reipurement  in  49  CI'^R  391.41(h)(10), 
each  has  at  least  20/40  correctiid  vision 
in  till!  other  eye,  and  in  a  doctor's 
opinion,  has  sufficient  vision  to  piiiform 
all  the  tasks  necessary  to  o])erate  a  UMV. 
Doctors'  o])inions  are  .su])|)orted  by  the 
a])plicant.s'  po.sse.ssion  of  valid 
commercial  driver's  licenses  ((IDEs)  or 
non-UDI.s  to  operate  C.MVs.  Before 
issuing  (IDEs,  .States  subject  drivers  to 
knowledge  and  skills  tests  designed  to 
evaluate  their  ipialifications  to  operate  a 
CMV. 


All  of  these  applicants  satisfied  the 
testing  re(]uirements  for  their  .State  of 
residence.  By  meeting  .State  licensing 
riupiirements,  the  ap|)licants 
demonstrated  their  al)ility  to  operate  a 
CMV.  with  their  limited  vision,  to  the 
.satisfaction  of  the  .State. 

While  possessing  a  valid  CDE  or  non- 
CDE,  these  14  drivers  have  been 
authorized  to  drive  a  ("MV  in  intrastate 
commerce,  even  though  their  vision 
disipialified  them  from  driving  in 
interstate  commerce.  They  have  driven 
CMVs  with  their  limited  vision  for 
careers  ranging  from  4  to  31  vears.  In  the 
past  3  years,  one  of  the  drivers  was 
involved  in  crash  for  which  he  was  not 
cited,  and  one  was  convicted  of  a 
moving  violation  in  a  (]MV. 

The  qualifications,  experience,  and 
medical  condition  of  each  applicant 
were  stated  and  di.scu.s.sed  in  detail  in 
the  January  9.  2013  notice  (78  FR  1919). 

Basis  for  Exemption  Determination 

Under  49  U.S.C.  3113(>(e)  and  31315. 
FMC.SA  may  grant  an  exemj)tion  from 
the  vision  reipiirement  in  49  CFR 
391.41(1))(1())  if  the  exemption  is  likely 
to  achieve  an  eipuvalent  or  greater  level 
of  safety  than  would  he  achieved 
without  the  exem])tiou.  Without  the 
exemption,  applicants  will  continue  to 
he  restricted  to  intrastate  driving.  With 
the  exem])tion,  apj)licants  can  drive  in 
interstate  commerce.  Thus,  our  analysis 
focu.ses  on  whether  an  equal  or  greater 
lev(!l  of  safety  is  likely  to  he  achieved  by 
j)ermitting  each  of  these  drivers  to  drive 
in  interstate  commerce  as  op])osed  to 
restricting  him  or  her  to  driving  in 
intra.state  commerce. 

To  evaluate  the  effect  of  these 
(ixemidions  ou  .safety,  FMC.SA 
considered  the  medical  re])orls  about 
the  ap])licants'  vision  as  well  as  their 
driving  records  and  experience  with  the 
vision  deficiency. 

'I'o  (|ualifv  for  an  exenq)tion  from  the 
vision  reipurement,  FM(kSA  reqiures  a 
person  to  jiresent  verifiable  evidence 
that  he/she  has  driven  a  commercial 
vehicle  safely  with  the  vision  deficiency 
for  the  i)ast  3  years.  Recent  driving 
performance  is  especially  important  in 
evaluating  future  safety,  acc.ording  to 
.several  re.search  .studies  designed  to 
correlate  past  and  future  driving 
])erformance.  Resnlts  ofthe.se  studies 
.sui)j)ort  the  |)rinciple  that  the  best 
jnedictor  of  future  |)erformani:e  by  a 
driver  is  his/her  past  record  of  crashes 
and  traffic  violations.  Copies  of  the 
studies  may  he  found  at  Docket  Number 
FMC.SA-1 998-3837. 

We  believe  we  can  projjerlv  <q)})ly  the 
principle  to  monocular  drivers,  hecau.se 
data  from  the  Federal  Highway 
Admini.stration's  (FHW^A)  former  waiver 
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study  program  clearly  demonstrate  the 
driving  periormance  ol  expta  iimced 
monocular  drivers  in  the  program  is 
iM'tter  than  that  of  all  C:MV  drivers 
collectively  (See  (VI  FR  13338,  1334.5. 
March  2().  ItlOO).  I'he  lact  that 
experienccul  monocular  drivers 
demonstrated  sale  driving  records  in  the 
waiver  program  .sn|)porl.s  a  conclusion 
that  other  monocular  drivers,  meeting 
the  same  (|nalilying  conditions  as  tho.se 
nupiired  hy  the  waiver  ])rogram.  are  also 
likely  to  have  adapted  to  their  vision 
deficiency  and  will  continue  to  o])erate 
.safely. 

The  first  major  research  corrfdating 
past  and  future  ptiiformance  was  done 
in  Fngland  hy  (heenwood  and  Yule  in 
1020.  Snl)S(!(|nent  studies,  hnilding  on 
that  model,  concluded  that  crash  rates 
for  the  same  individual  expo.sed  to 
certain  risks  for  two  different  time 
])eriods  vary  only  slightly  (See  Bates 
and  Neyman.  University  of  (kilifornia 
I’uhlications  in  .Statistics.  April  1052). 
Other  studies  demonstrated  theories  of 
])redic.ling  crash  proneness  from  crash 
liistory  coupled  with  other  factors. 

The.se  factor.s — such  as  age.  s(!x, 
g(!ographic  location,  mihiage  drivtm  and 
conviction  history — are  u.sed  every  day 
hy  insurance  com])anies  and  motor 
vehich;  hunsms  to  ])redict  the 
prohahility  of  an  individual 
(;x|)(!riencing  future  crashes  (.S(U!  \Veh(!r. 
Donald  0..  “Accident  Rate  Pot(;ntial:  An 
Application  of  Multij)le  Regression 
Analysis  of  a  Poisson  Process."  journal 
of  American  .Statistical  Association. 

|un(!  1971).  A  19()4  Ualifornia  Driver 
Record  .Study  jjrepared  hy  the  Ualifornia 
Department  of  Motor  Vehicles 
concluded  that  the  t)(!st  overall  crash 
predictor  for  both  concurrent  and 
nouconcurrent  events  is  the  numher  of 
single  convictions.  This  study  used  3 
con.secutive  years  of  data,  comparing  the 
exj)(!rience.s  of  drivers  in  the  first  2  years 
with  their  experiences  in  the  final  year. 

Api)lying  j)rinciple.s  from  the.se 
.studies  to  the  ])ast  3-year  nicord  of  the 
14  a|)plicant.s.  one  of  the  drivers  was 
involved  in  crash  for  which  he  was  not 
cited,  and  one  was  convicted  of  a 
moving  violation  in  a  UMV.  All  the 
a])plicants  achieved  a  record  of  safetv 
while  driving  with  their  vision 
im))airment.  demonstrating  the 
likelihood  that  thev  have  adaj)ted  their 
driving  skills  to  accommodate  their 
condition.  As  the  applicants’  ainjile 
driving  histories  with  tlndr  vision 
deficiencies  are  good  |)redictors  of 
futuri!  performance.  FMU.SA  concludes 
their  ahility  to  drive  safely  can  h(! 
projected  into  the  future. 

\Ve  Ixdieve  that  the  applicants’ 
intrastate  driving  expin  icaice  and  history 
|)rovide  an  adequate  basis  for  predicting 


their  ahility  to  drive  .sahdy  in  interstate 
commerce.  Intrastate  driving,  like 
interstate  operations,  involves 
substantial  driving  on  highways  on  the 
interstate  .system  and  on  other  roads 
built  to  interstate  .standards.  Moreover, 
driving  in  congested  urban  anxis 
ex|)ose.s  the  driver  to  mon;  pedestrian 
and  vehicular  traffic  than  (ixists  on 
interstate  highways.  Faster  rciaction  to 
traffic  and  traffic  signals  is  generally 
retpured  because!  distanceis  between 
them  are  more  compact.  These 
conditions  tax  visual  ca])acity  and 
drive!!'  rexspeense  just  as  inten.sely  as 
interstate  driving  exnulitieens.  The 
ve!te!ran  elrivers  in  this  pre)e:e!e!eling  have 
operateel  ('.MVs  .safely  unele!r  the)se! 
e;e)nelitie)ns  for  at  lexist  3  ye!ars.  me)st  feer 
mue:h  longer.  Their  expea  ienicx!  anel 
elriving  reuxerels  lead  us  to  h(!lie!ve!  that 
e!ae:h  applie:ant  is  e;apal)le  of  e)|)e!niting  in 
interstate  e:e)mmere:e!  as  .safelv  as  he/she 
has  Imk!!!  perfeerndng  in  intrastate 
e:e)nnne!re:e!.  Ueni.seuiuently,  FMU.SA  finels 
that  e!xe!mpting  the.se!  ai)plie;ant.s  fre)m 
the  visie)!!  re!ejnire!me!nt  in  49  UFR 
391.41(h)(l())  is  likely  te)  aeddeve!  a  level 
e)f  safety  euiual  te)  that  existing  withenit 
the  exemplie)!!.  Fe)r  this  renise)!).  tlu! 
Agene:y  is  granting  the  exemptienis  tor 
the  2-ye!<ir  i)e!rie)d  alleeweel  hv  49  l)..S.U. 
3113(>(e!)  anel  31315  te)  the:  14  <!pplie;ants 
listeel  in  the:  ne)tie:e  e)f  (anuiirv  9.  2013 
(78  FR  1919). 

We:  re!e:e)gnize!  that  the  vision  e)f  an 
api)lie:ant  imiy  ediange  anel  affeuit  his/her 
ahility  te)  e)pe!rate!  a  UMV  as  safelv  as  in 
the  piist.  As  a  e;e)nelitie)n  e)f  the: 
e!xe!mi)tion,  the!re!fe)re!.  FMU.SA  will 
impe).se  re!e]uire!me!nts  e)n  the  14 
ineliviehials  e:e)n.si.ste!nt  with  the 
granelfathea  ing  ])rovi.sie)n.s  applieel  to 
drivers  whe)  j)artie;i])ate!el  in  the 
Agene;y’s  vi.sie)n  waiver  pre)gram. 

Those  reKjuirements  are  found  at  49 
UFR  391.04(1))  anel  inedude  the 
fe)lle)wing:  (1)  That  eeaedi  ineliviehial  he 
phy.sie:ally  examineel  every  yexir  (a)  hy 
an  e)phthahne)le)gist  e)r  eeptometri.st  whe) 
atte!st.s  that  the  visie)n  in  the:  l)e!tte!r  ewe 
e;e)ntinue!S  to  ineuM  the  re!epiire!me!nt  in  49 
UFR  391 .41(1))(1())  anel  (h)  hy  a  me!die:al 
examiner  whe)  atte!st.s  that  the:  inelividnal 
is  othea  wise  ])hvsie:ally  epialified  nneler 
49  (;FR  391.41;  (2)  that  e!aedi  ineliviehial 
pre)viele!  a  e:e)i)y  e)f  the  e)phthalme)logist’s 
e)!'  opte)me!trist’.s  re!pe)rt  to  the  meelie:iil 
e!xamine!r  at  the  lime  e)f  the:  iinnual 
me!ilie;iil  e!xannniitie)n;  anel  (3)  that  eiiedi 
ineliviehial  proviele:  a  e:e)pv  of  the  annuid 
meelieud  ceirtification  to  the  employe!!'  for 
reilention  in  the:  elriver’s  eiualification 
file,  or  keej)  a  e.opy  in  hi.s/he!r  elriver’s 
qualifie:atie)n  file:  if  he/she  is  .self- 
employeel.  The  elrivi:!'  must  have  a  exipy 
e)f  the  e:e!rtifie:ation  wheiii  elriving,  feir 
jireisentation  to  a  ehdy  aiithorizenl 


Feeleiral,  .State,  eir  le)i:al  e!nfe)re:e!me!nt 
offiedal. 

Discussion  of  Uomments 

FMCkSA  reiceiveel  ne)  e;e)mme!nts  in  this 
])re)e:e!e!eling. 

Uonclusion 

Baseel  upon  its  evaluatiein  of  the:  14 
eixeimplion  a])])lii;atie)ns.  FMU.SA 
eixempts  Benny  L.  Bailew  (TN),  Bobby  R. 
Uarter,  .Sr.  (Ml).  Brent  Ueileman  (d’X), 
Aelan  (]e)rte!s-)uare!z  (\VA),  Li.sa  M.  Durev 
(II.).  Daviel  P.  Fllieil  (OH).  Malthenv  T. 
Eggers  (lA),  jerrv  Hall  (KY),  jerrv  L. 
Parke!!'  (NM).  Ueilin  Passmore  (MN). 
Deinds  W.  Pewey  ((^A).  Uharleis  D. 
Re!elelie;k  ((jA).  Frank  .Santak  (DE).  anel 
Unrtis  E.  Way  (TX)  from  the  vision 
reHiuirement  in  49  UFR  391.41(h)(l()), 
subjeu:!  te)  the  reejuirements  e:ite!el  at)e)ve! 
(49  UFR  391.04(1))). 

In  ae;e:e)!'elane;e!  with  49  II..S.U.  3T13()(e!) 
;inil  31315,  eiaedi  e!xe!!n])tie)n  will  he  valiel 
fe)r  2  veuns  unle.ss  !'e!ve)ke!el  earlier  hv 
FMU.SA.  The  e!xe!n])tion  will  he  rewokeel 
if:  (1)  The  ])e!!',se)n  hiils  to  e:e)!nplv  with 
the  terms  and  e:e)nelitie)n.s  of  the 
e!xe!!n])tie)n;  (2)  the  exeimptie)!!  hiis 
resulteiel  in  a  le)we!!'  lewel  of  safety  than 
w:!s  mainliiiniHl  before!  it  was  granteul:  eir 
(3)  continnatie)!!  of  the  e!xe!!nption  woulel 
not  1)1!  e:onsi.ste!nt  with  the  goals  anel 
ohje!e:tive!S  of  49  IJ..S.U.  3113()  anel  31315. 

If  the  e!xe!!nption  is  still  eflective  at  the 
e!!iel  of  the  2-ye!a!'  perieed.  the  ])e!!'se)!i  enav 
ai)])ly  te)  FMU.SA  for  a  renewal  eenelea' 
p!'e)e:e!eh!res  i!i  e!ffe!e:t  at  th;!t  tiene. 

Issued  on:  l''(!l)ruai'y  1.5.  2013. 

I.ai'i'v  W.  Minor, 

Associdlr  Admiiiislrdtor  for  Policy. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[FMCSA  Docket  No.  FMCSA-201 2-0351] 

Qualification  of  Drivers;  Exemption 
Applications;  Diabetes  Mellitus 

agency:  Feeleral  Meitor  Uarrier  .S.ifety 
Aelmiidstration  (FMU.SA),  DOT. 

ACTION:  Ne)tie:e!  offiniil  elis])ositie)n. 

SUMMARY:  FMU.SA  announe:e!s  its 
ele!e:ision  to  exemjit  20  individuals  from 
its  rule  preihihiting  persons  with 
insulin-lreiateel  eliahetees  mellitus  (ITDM) 
from  openiting  ce)!n!ne!!'e;ial  moteir 
ve!hie:les  (UMVs)  in  inter.state  eiennmere;!!. 
The  exemptions  will  eniahle  these 
inelivieluais  to  opeirate  (^MVs  in 
interstate!  e;e)!n!ne!!'e;e. 
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DATES:  The  exemptions  are  effective 
I‘’el)riiarv  2.5,  2013.  The  exemptions 
ex|)ir(!  on  Fel)rnary  25,  2015. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elaine  M.  Ea])p,  Chief,  Medical 
Programs  llivision,  (202)  3()()-4001. 
Iiu(:s(mi(uli(:(il@(l()t.‘>()v.  FMCSA,  Room 
\V()4-224,  l)i!])artment  of 
Transi)orlalion,  1200  New  jersey 
Avcauie  SE.,  Washington,  20500- 
0001.  Office  hours  are  from  8:30  a.m.  to 
5  p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Elec;lronic  Af;cess 

You  may  see  all  the  comments  oidine 
through  the  Federal  Document 
Management  System  (EDMS)  at:  http:// 
ww'w.ra^iihitions.^ov. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments,  go  to  http:// 
wwiv.rcgulcitions.gov  and/or  Room 
\V12-140  on  the  ground  level  of  the 
West  Building,  1200  New  )er.sey  Avenue 
SE.,  Washington.  Dfi.  betwe  en  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Pvivdcv  Act:  Anyone  may  search  the 
electronic  form  of  all  comments 
received  into  any  of  DOT's  dockets  hy 
the  name  of  the  individual  suhmitting 
tin;  comment  (or  of  the  person  signing 
the  comment,  if  suhmitted  on  hehalf  of 
an  as.sociation,  hnsiness,  labor  union,  or 
other  entity).  You  mav  review  DOT’s 
Privacy  Ac:t  Statement  for  thi;  Federal 
Docket  Management  System  (EDMS) 
puhlislnul  in  the  Federal  Register  on 
Decemher  29.  2010  (75  FR  82132).  or 
yon  may  visit  http://\\’\v\\'.p,po.p,ov/fdsvs/ 
pkg/Fn-2()  1 0- 1 2-2{)/pd  1/201 0-22870. pdf. 

Background 

On  January  9,  2013,  FMCSA 
puhlished  a  notice  of  recei])t  of  Federal 
diabetes  exemption  ajijilications  from 
20  individuals  and  recpiested  comments 
from  the  i)uhlic  (78  FR  1927).  'rhe 
public  comment  jieriod  clo.sed  on 
Fehruarv  8,  2013.  and  no  comments 
were  received. 

FMCSA  has  evaluated  the  eligibility 
of  the  20  ai)])licants  and  determined  that 
granting  the  exemi)tions  to  the.se 
individuals  would  achieve  a  l(;v(d  of 
safety  ecpdvahmt  to  or  greater  than  the 
lev(!l  that  would  he  achieved  hv 
complying  with  the  current  regulation 
49  CFR  391.41(h)(3). 

Diabetes  Mellitus  and  Driving 
Experience  of  the  Applicants 

The  Agency  established  the  current 
riuiuirement  for  diabetes  in  1970 
h(!cause  several  risk  studies  indicated 
that  drivers  with  diabetes  had  a  higher 
rate  of  crash  involvement  than  the 


general  ])0|)ulation.  The  diabetes  rule 
provides  that  "A  ])erson  is  physically 
(pialified  to  drive  a  commercial  motor 
vehicle  if  that  ptu'.son  has  no  e.stahlislKul 
medical  history  or  clinical  diagnosis  of 
diabetes  mellitus  currently  r(!(|uiring 
insulin  for  control"  (45)  (if’R 
391.41(h)(3)). 

l-’MCiSA  established  its  diabetes 
exemption  program,  ha.sed  on  the 
Agency’s  July  2000  study  entitled  “A 
Re])ort  to  Congress  on  the  Feasibility  of 
a  Program  to  Qualify  Individuals  with 
Insidin-'I'ieated  Diabetes  Mcdlitus  to 
()j)erate  in  Interstate!  (Commerce  as 
Directed  by  the  Transportation  Act  for 
the  21st  C,entury.’’  The  report  concliuled 
that  a  safe  and  practicable  protocol  to 
allow  some  drivers  with  I'fDM  to 
operate  CMVs  is  feasible,  ’fhe 
September  3,  2003  (08  FR  52441), 
Federal  Register  notice  in  conjunction 
with  the  Novend)er  8,  2005  (70  FR 
07777),  F’ederal  Register  notice  provides 
the  curri!nt  protocol  for  allowing  such 
drivers  to  ojjerate  (iMVs  iu  interstate 
commerce. 

These  20  a])])licants  hav(!  had  ITDM 
over  a  rang(!  of  1  to  11  years,  ’fluise 
applicants  niport  no  .seven! 
hypoglycemic  rcxictions  ixxsulting  in  loss 
of  consciousness  or  .s(!izur(!,  nupdring 
the  assistance  of  another  p(!rson,  or 
resulting  in  im])air(!d  cognitive  function 
that  occurr(!d  without  warning 
symptoms,  in  the  past  12  months  and  no 
recurr(!nt  (2  or  more)  .sev(!r(! 
hyj)oglyc(!ndc  episodes  in  the  ])ast  5 
years.  In  each  case,  an  endocrinologist 
verified  that  the  driver  has 
demon.strated  a  willingness  to  projjerly 
monitor  and  manage  his/her  diabetes 
mellitus.  received  educatic)n  related  to 
diabetes  management,  and  is  on  a  .stable 
insulin  regimen.  The.se  drivers  report  no 
other  (li.sriualifving  conditions, 
including  diahete.s-related 
com])lication.s.  Each  meets  the  vision 
reejuirement  at  49  CFR  391.41(h)(l()). 

'Fhe  (pialifications  and  medical 
condition  of  each  a|)plicant  were  stated 
and  discu.ssed  in  (hdail  in  the  )anuary  5). 
2013,  Federal  Register  notice  and  they 
will  not  h(!  repeated  in  this  notice. 

Discussion  of  (Comments 

l''MCSA  received  no  comments  in  this 
proceeding. 

Basis  for  Exem|)tion  Determination 

Under  49  U..S.C.  3113(i(e)  and  31315. 
l-’MCSA  may  grant  an  ex(!mption  from 
the  diabetes  r(!(juir(!ment  in  45)  (d‘’R 
35)1 .41  (h)(3)  if  the  exemjjtion  is  likely  to 
ac:hieve  an  etjuivalent  or  greater  level  of 
safety  than  would  he  achieved  without 
the  exemption.  The  exemption  allows 
the  apj)licant.s  to  operate  C.MVs  in 
interstate  commerce. 


To  (!valnate  the  (dfect  of  these 
exemptions  on  safety,  FMC.SA 
considered  imulical  reports  about  tlu! 
ai)i)licant.s’  ITDM  and  vision,  and 
r(!viewed  the  treating  endocrinologi.sts’ 
medical  opinion  related  to  the  ability  of 
the  driver  to  safely  operate  a  (iMV  whil(! 
using  insulin. 

Cons(!(]U(!ntly.  h’MfkSA  finds  that  in 
each  case  exempting  the.se  applicants 
from  the  diabetes  reejuirement  in  45)  CFR 
35)1.41(1))(3)  is  likely  to  achieve  a  l(!vel 
of  safety  eejual  to  that  existing  without 
the  exem|)tion. 

(Conditions  and  Requirements 

'fhe  terms  and  conditions  of  the 
exemj)tion  will  he  jjrovided  to  the 
a|)|)licant.s  in  the  exemjjtion  doi:ument 
and  they  include  the  following:  (1)  That 
each  individual  submit  a  quarterly 
monitoring  checklist  comjjleted  by  the 
triuiting  endocrinologist  as  well  as  an 
annual  checklist  with  a  comj)rehen.sive 
medical  evaluation:  (2)  that  each 
individual  rej)ort.s  within  2  business 
days  of  occurrence,  all  ej)isodes  of 
.severe  hyj)oglycemia.  significant 
coinjjlications.  or  inability  to  manage 
diabetes;  also,  any  involvement  in  an 
accident  or  anv  other  adver.se  event  in 
a  (CMV  or  |)ersonal  vehich!,  wh(!th(!r  or 
not  it  is  related  to  an  e])isode  of 
hv))oglycemia:  (3)  that  each  individual 
])rovi(le  a  coj)}'  of  the  o])hthahnologi.st’.s 
or  o|)tometrist’.s  rejiort  to  the  medical 
(!xaminer  at  the  time  of  the  animal 
medic:al  examination:  and  (4)  that  each 
individual  jirovide  a  co])y  of  the  annual 
medical  certification  to  the  einjiloyer  for 
retention  in  the  driver’s  cjualification 
file,  or  keej)  a  cojjy  in  his/her  driver’s 
(jualification  file  if  he/she  is  .self- 
emjiloyed.  The  driver  mu.st  also  have  a 
coj)y  of  the  certification  when  driving, 
for  pre.sentation  to  a  duly  authorized 
Fe(h!ral.  State,  or  local  enforcement 
official. 

(kmclusiun 

Ba.sed  uj)on  its  evaluation  of  the  20 
ex(!mj)tion  ajijdications,  FMCiSA 
exemjjts  Angel  Bergendale  (MA),  Sean 
B.  Borskv  (F’L),  Uvena  .S.  Brown  (IN). 
Uody  R.  F’loerchinger  (MA).  Sean  B. 
(dynn  (\V1),  .Sj)iro  |.  Ionovich  (AZ), 
laron  E.  Lindell  (UA),  'I’ravis  ].  Martinez 
(NCi),  Victor  D.  Mavh(!rrv  (’I’N).  Earrv  E. 
McDaniel  (OK).  Barry  C'.  McKay  (MN). 
Roh(!rt  B.  McKendry  (IE).  Jamie  \V. 
Moore  (NO),  William  E.  Bh(!l])s  (IN). 
Rahy  E.  Ratliff  (’EX),  Richard  J.  Rendiisz 
(NY),  Richard  E.  Smith  (OA).  Darrin  E. 
Stoneberg  (MN),  Uarv  J.  Tricarico,  and 
Eacy  1.  Wallace.  Jr.  (NC)  from  the  ITDM 
reejuirement  in  45)  CFR  35)  E41  (h)(3). 
subject  to  the  conditions  listed  under 
‘‘(’onditions  and  Reejuirtanents’’  above. 
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In  aeeonlance  with  49  IJ.S.(^  8118(j(e) 
and  8181.'i  each  exemption  will  ht;  valid 
for  two  years  unless  re\'oked  (;arli(!r  by 
I'MfkSA.  The  (!xem|)tion  will  be  revokcul 
if  the  following  occurs:  (1)  The  person 
fails  to  comply  with  the  terms  and 
conditions  of  the  l/exemi)tion;  (2)  the 
(ixemplion  has  resulted  in  a  lower  level 
of  safetv  than  was  maintained  before  it 
was  granted:  or  (8)  continuation  of  the 
exemption  would  not  be  consistent  with 
the  goals  and  objectives  of  49  lI..S.(k 
8118{){e)  and  8181.'j.  If  the  exemption  is 
still  eflective  at  the  end  of  the  2-year 
period,  the  person  may  a])ply  to  FMdSA 
for  a  nmewal  under  procedures  in  effect 
at  tliat  time. 

Issued  on:  l•'el)^uar\■  It).  201.8. 

Larry  \V.  Minor, 

Associdlf  Adminislnilor  for  Policy. 

|FK  Doc.  2tn:)-041tl2  iMlod  2-22-i:i:  «:4.")  am| 
BILLING  CODE  4910-EX-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[FMCSA  Docket  No.  FMCSA-201 2-0350] 

Qualification  of  Drivers;  Exemption 
Applications;  Diabetes  Mellitus 

agency:  Federal  Motor  Carriei  Safely 
Admini.stration  (FMdSA).  DOT. 

ACTION:  Notice  of  final  disposition. 

SUMMARY:  FMO.SA  announces  its 
decision  to  exemjjl  lt>  individuals  from 
its  rule  prohibiting  ])er.sons  with 
insulin-treated  diabetes  mellitus  (ITDM) 
from  opmating  c:ommercial  motor 
vehii:les  (CAIVs)  in  interstate  commerce. 
The  exemjitions  will  enable  the.se 
individuals  to  operate  CMVs  in 
interstate  commerce. 

DATES:  The  e.xemptions  are  effective 
Febrnarv  2.'j,  2018.  The  exemptions 
expire  on  Febrnarv  2.5.  201.5. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Fapp.  Chief,  Medical 
Programs  Division.  (202)  80()-4001, 
fmcs(inw(li(:(il@(i()i.g()v.  FMCSA .  Room 
\V04-224,  Department  of 
Transportation,  1200  New  jersev 
Avenue  SE..  Washington.  DC  20.590- 
0001.  Office  hours  are  from  8:80  a.m.  to 
5  |).m..  Monday  through  l-’i'idav,  except 
Imderal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Yon  may  .see  all  the  comments  online 
through  the  Federal  Document 
Management  .System  (FDMS)  at:  hUp:// 
ww’w.rooiildiion.^.oov. 

Docko.l:  For  access  to  the  docket  to 
read  background  documents  or 


comments,  go  to  http:// 

WWW. rooiildt ions. i>ov  and/or  Room 
\Y12-140  on  the  ground  level  of  the 
West  Iluilding,  1200  New  )ersey  Avenue 
.SE.,  Washington.  DC,,  between  9  a.m. 
and  .5  ]).m.,  Monday  through  f'ridav, 
except  f’ederal  holidays. 

Pri\’(u:v  Act:  Anyone  may  .search  the 
el(K:tronic  form  of  all  comments 
received  into  any  of  DO  T's  dockiits  by 
the  name  of  the  individual  submitting 
the  comment  (or  of  the  person  signing 
the  conmumt.  if  submitted  on  behalf  of 
an  a.ssociation,  busine.ss,  labor  union,  or 
other  entity).  Yon  may  review  DOT’s 
Privacy  Act  .Statement  for  the  Federal 
Docket  Management  .System  (FDM.S) 
published  in  the  Federal  Register  on 
December  29,  2010  (7.5  FR  82182).  or 
vou  mav  visit  hltp://www.opo.oov/fdsvs/ 
pk<’/FR-2()  1 0- 1 2-2f)/pdf/2()  1 0-32876.  pdf. 

Hackground 

On  lanuarv  9,  2018,  FMC.S.A 
publi.shed  a  notice  of  receipt  of  Federal 
diabetes  exem])tion  a])plic:ations  from 
10  individuals  and  recpie.sted  comments 
from  the  public.  (78  FR  1928).  The 
public  comment  period  closed  on 
February  8.  2018,  and  no  comments 
were  njceived. 

FMC'.SA  has  evaluated  the  eligibilitv 
of  the  10  applicants  and  determined  that 
granting  the  exemptions  to  these 
individuals  wouhl  achieve  a  level  of 
safety  (upiivaleut  to  or  greater  than  the 
level  that  would  be  achieved  by 
comjilving  with  the  current  regulation 
49  CFR  891.41(h)(8). 

Diabetes  Mellitus  and  Driving 
tixperience  of  the  Applicants 

The  Agency  e.stablished  the  current 
reciuiremenl  for  diabetes  in  1970 
because  several  risk  .studies  indicated 
that  drivers  with  diabetes  had  a  higher 
rate  of  cra.sh  involvement  than  the 
general  i)opulation.  The  diabetes  rule 
ju'ovides  that  “A  person  is  |)hvsically 
(pialified  to  drive  a  commercial  motor 
vehicle  if  tliat  ])erson  has  no  established 
medical  history  or  clinical  diagnosis  of 
diabetes  mellitus  currently  reciuiring 
insulin  for  control"  (49  C'.FR 
891.41(h)(8)). 

FMCkSA  e.stablished  its  diabetes 
exemption  program,  ha.sed  on  the 
Agency's  July  2000  study  entitled  “A 
Re])ort  to  Congress  on  the  Feasihilitv  of 
a  Program  to  Qualify  Individuals  with 
lusnliu-Treated  Diabetes  Mellitus  to 
()l)erate  iu  Interstate  Commerce  as 
Directed  by  the  Transi)orlation  Act  for 
the  21st  Century.”  The  report  concluded 
that  a  safe  and  practicable  protocol  to 
allow  some  drivers  with  ITDM  to 
oj)erate  CMVs  is  feasible.  The 
.September  8,  2008  (08  FR  .52441), 
Federal  Register  notice  in  conjunction 


with  the  November  8,  2005  (70  FR 
()7777).  Federal  Register  notice  provides 
the  current  i)rotocol  for  allowing  such 
drivers  to  operate  CMVs  in  iuter.state 
commerce. 

rhe.se  l(j  ap])lic.ants  have  had  I  TllM 
over  a  range  of  1  to  28  years.  These 
a|)|)licants  re])ort  no  seven; 
hypoglycemic  reactions  resulting  in  loss 
of  con.scionsness  or  seizure,  recpiiring 
the  a.ssistance  of  another  person,  or 
resulting  in  impaired  cognitive  function 
that  occiirr(;d  without  warning 
symi)toms.  in  the  ])ast  12  months  and  no 
nicurrent  (2  or  more)  severe 
hypoglycemic  episodes  in  the  ])ast  5 
years.  In  each  case,  an  endocrinologist 
verifieil  that  the  driver  has 
demonstratiid  a  willingness  to  properly 
monitor  and  manage  his/her  diabetes 
mellitus,  received  education  related  to 
diabetes  management,  and  is  on  a  stable 
insulin  regimen.  The.se  drivers  report  no 
other  di.scjualifying  conditions, 
including  diabetes-related 
complications.  Each  meets  the  vision 
nicpiirement  at  4t)  Ch’R  891.41(1))(1{)). 

The  (pialifications  and  nu;dii:al 
condition  of  each  applicant  wiire  .stated 
and  discussed  in  detail  in  the  January  9, 
2918  Federal  Register  notic:e  and  they 
will  not  be  repeated  in  this  notice. 

Discussion  «)f  Commenls 

FMC,.SA  received  one  comment  in  this 
proceeding.  Mark  .Sokolow  stated  he  is 
in  favor  of  all  exemptions. 

Basis  for  Exemption  Determination 

Under  49  l)..S.(:.  8118(i(e)  and  81815, 
FMU.SA  may  grant  an  exemption  from 
the  diabetes  recjuirement  in  49  CFR 
891.41(b)(8)  if  the  exem))tion  is  likely  to 
achieve  an  ecpiivalent  or  greater  level  of 
safely  than  would  he  achieved  without 
the  exemption.  The  exemption  allows 
the  aj)j)licants  to  operate  CMVs  in 
interstate  commerce. 

To  evaluate  the  effect  of  these 
exemptions  on  safely,  FMCkSA 
considenid  medical  rejjorts  about  tin; 
api)licant.s’  ITDM  and  vision,  and 
reviewed  the  treating  endocrinologi.sts’ 
medical  o])inion  related  to  the  ability  of 
the  driver  to  safely  operate  a  CMV  while 
using  insulin. 

Con.setpiently,  FMC.SA  finds  that  in 
each  case  exempting  lhe.se  aj)plicant.s 
from  the  diabiites  re(]iiir(;ment  in  49  Cf’R 
.891.41(h)(8)  is  likely  to  achieve  a  level 
of  safety  ecpial  to  that  existing  without 
the  exemption. 

Conditions  and  Requirements 

The  terms  and  conditions  of  the 
exemption  will  be  provided  to  the 
ap])licants  in  the  exem])lion  document 
and  they  include  the  following:  (1)  That 
each  individual  submit  a  (juarterlv 
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monitoring  cliecklist  (;oin])loted  by  tin; 
trtiating  endocrinologist  as  well  as  an 
annual  checklist  with  a  comprehensive 
medical  evaluation:  (2)  that  each 
individual  reports  within  2  husiiujss 
days  of  c)ccurr(mce.  all  episodes  of 
.severe  hypoglycemia,  significant 
complications,  or  inability  to  manage 
diabetes;  also,  any  involvement  in  an 
acc:ident  or  any  other  adver.se  evcmt  in 
a  (]MV  or  ]K!rsonal  vehicle,  whetlun’  or 
not  it  is  related  to  an  episode  of 
hyijoglycemia;  (3]  that  each  individual 
|)rovide  a  copy  of  the  ophthalmologist’s 
or  optometrist’s  rejjort  to  the  medical 
examiner  at  the  time  of  the  annual 
medical  examination;  and  (4)  that  each 
individual  provide  a  copy  of  the  annual 
medical  certification  to  the  employer  for 
retention  in  the  driver’s  (lualification 
file,  or  keep  a  coj)y  in  his/her  driver’s 
(jualification  file  if  he/she  is  self- 
employ(!d.  'I’lie  driver  must  also  have  a 
copy  of  the  certification  when  driving, 
for  presentation  to  a  duly  authorized 
Federal.  .State,  or  loc:al  enforcement 
official. 

(lonelusinn 

Ba.sed  uj)C)n  its  evaluation  of  the  Hi 
exemption  a])j)lications.  FMCl.SA 
exem])t.s  .Shawn  ).  Ball  (ID).  Buck  11. 
Bowers  (OH),  )effrey  S.  Buhlitz  (\YI),  Ira 
.S.  (diamherlain  (Mf]).  \hctor  W. 
Dannenhrink  (lA).  lames  K.  Dowden 
(MN).  Mvron  B.  Egbert  (I IT).  Michael  T. 
Evans  (()II).  .Stephen  B.  llonen  (Ofl). 
Oharles  E.  )ohnston  (M.S).  .Steve  A.  Ran 
(ND).  lack  M  Sipich  (IE).  Roger  N. 
.Stauffer  (MI).  Tyrone  Tavlor  (NC.). 
Michael  E.  Westley  (FE).  and  Travis  M. 
Whitt  (CA)  from  the  ITDM  recjuirement 
in  48  CFR  391.41(h)(3).  suhjec:t  to  the 
conditions  listed  under  “(k)uditions  and 
Reciuirements”  above. 

In  accordance  with  49  U..S.(].  3T13()(e) 
and  31315  eac;h  exemption  will  he  valid 
for  two  years  unless  revoked  earlier  by 
FMC.SA.  The  exem])tion  will  he  revoked 
if  the  following  oc;curs:  (1)  The  person 
fails  to  com])ly  with  the  terms  and 
conditions  of  the  l/exemj)tion:  (2)  the 
exem])tion  has  result(!d  in  a  lower  level 
of  safety  than  was  maintained  before  it 
was  granted:  or  (3)  continuation  of  the 
exemption  would  not  he  consistent  with 
the  goals  and  objectives  of  49  II..S.C. 
3113h(e)  ami  31315.  If  the  exemption  is 
still  effective  at  the  end  of  the  2-year 
])eriod,  the  ])erson  may  apply  to  FMC'-.SA 
for  a  renewal  under  procedures  in  effect 
at  that  time. 

Issued  on:  I'chniary  1.5.  201  :i. 

Larry  W.  Minor, 

Associate  Aclininislidtoi  for  Policy. 

IKK  Doc.  2()i;M)4nK)  Kited  2-22-i:j;  K:4.'>  iim| 
BILLING  CODE  4910-EX-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[Docket  No.  FMCSA-1 998-4334;  FMCSA- 
2000-7363;  FMCSA-2000-7918;  FMCSA- 
2000-8398;  FMCSA-2002-12844;  FMCSA- 
2002-13411;  FMCSA-2006-24015;  FMCSA- 
2006-25246;  FI\/ICSA-2006-26066;  FMCSA- 
2008-0266;  FMCSA-2008-0340;  FMCSA- 
2010-0385;  FMCSA-2010-0413] 

Qualification  of  Drivers;  Exemption 
Applications;  Vision 

AGENCY:  F’cHUn  al  Motor  ('.ai  rier  .Safety 
Administration  (FMC.SA),  DOT. 

ACTION:  Notice  of  renewal  of 
exenijitions;  reipie.st  for  comments. 

SUMMARY:  FMCkSA  announces  its 
decision  to  renew  the  exemptions  from 
the  vision  recjuirement  in  the  Federal 
Motor  (]arrier  .Safetv  Regulations  for  24 
individuals.  FMCkSA  has  statutory 
authority  to  exempt  individuals  from 
the  vision  reijuirement  if  the 
exemjitions  granted  will  not 
compromise  .safety.  The  Agency  has 
concluded  that  granting  these 
exemption  renewals  will  provide  a  level 
of  .safety  that  is  eciuivalent  to  or  greater 
than  the  level  of  safety  maintained 
without  the  exem])tions  for  the.se 
commercial  motor  vehicle  (C.MV) 
drivers. 

DATES:  This  decision  is  effective  March 
23,  2013.  Comments  must  he  received 
on  or  before  March  27.  2013. 

ADDRESSES:  You  may  siihmit  comments 
hearing  the  Federal  Doi;ket  Management 
.Sy.stem  (FDM.S)  numhers:  (Docket  No. 
F'MC.SA-1  998-4334;  l'MC.SA-2000- 
7303;  FMC.SA-2000-7918;  FMC.SA- 
2000-8398;  FMC.SA-2002-12844; 
FMC.SA-2002-1341 1 ;  FMC.SA-2000- 
24015;  FMC.SA-2000-25240;  FMC.SA- 
2000-20000;  FMCSA-2008-0200; 
FMC.SA-2008-0340;  FMC.SA-2010- 
0385;  FMCSA-201 0-04131,  using  any  of 
the  following  methods: 

•  Fodorol  olliiloincikino  Portal:  Co  to 
http:/ /www'.raoulations. gov.  Follow  the 
on-line  in.structions  for  submitting 
comments. 

•  Mail:  Docket  Management  Facility; 
II..S.  Department  of  Transportation.  1200 
New  )ersev  Avenue  .SE.,  VVest  Building 
Cround  Floor,  Room  Wl 2-140, 
Washington,  DC  20590-0001. 

•  Hand  Dalivarv  or  (Joariar:  West 
Building  Cround  Floor.  Room  W12-140, 
1200  New  jersey  Avenue  .SE., 
Washington.  D(k  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  llolidavs. 

•  Fax; 1-202-493-2251. 

Instructions:  Eiw.h  suhmi.ssion  must 

include  the  Agency  name  and  the 


docket  numher  for  this  notice.  Note  that 
DOT  ])osts  all  comments  received 
without  change  to  http:// 
www.rcgnlat ions.gov,  including  any 
personal  information  included  iu  a 
comment.  Blea.se  .see  the  Brivacv  Act 
heading  below. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments,  go  to  http:// 
xvwiv.rcgn lat ions.gov  ii\  any  time  or 
Room  \V12-14()  on  the  ground  level  of 
the  West  Building,  1200  New  jersey 
Avenue  .SE.,  Washington,  DC.  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  'I’he 
Federal  Docket  Management  .System 
(FDMS)  is  available  24  hours  each  day, 
305  days  each  year.  If  you  want 
acknowledgment  that  we  received  your 
comments,  jilease  include  a  self- 
addre.ssed,  stamped  envelope  or 
])ostcard  or  print  the  acknowledgement 
page  that  ajijiears  after  submitting 
comments  on-line. 

Privacy  Act :  Anyone  may  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  of  the  per.son  signing  the 
comment,  if  submitted  on  behalf  of  an 
association,  business,  labor  union,  etc.). 
You  may  review  DOT’s  Brivacv  Act 
.Statement  for  the  f  ederal  Docket 
Management  .System  (FDM.S)  published 
iu  the  Federal  Register  on  December  29. 
2010  (75  FR  82132),  or  you  may  visit 
http://\v\v\v.gpo.gov/ldsvs/pkg/FR- 
20 1 0- 1 2-20 /pdf/ 20 10-320  7o\pdf. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Baiij),  Hhief,  Medical 
Brograms  Division,  202-300-4001, 
fincsamedical@dot.gov,  FMC^SA , 
Department  of  Transportation.  1200 
New  jersev  Avenue  SE..  Room  W04- 
224.  Washington.  DC  20590-0001. 

Office  hours  are  from  8:30  a.m.  to  5  p.m. 
Monday  through  Fridav.  except  Federal 
holidays. 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  49  IJ.S.C.  31130(e)  and  31315, 
FM(kSA  may  renew  an  exeinjition  from 
the  vision  reipiirements  in  49  CF'R 
391.41(h)(10),  which  applies  to  drivers 
of  ('.MYs  in  interstate  commerce,  for  a 
two-year  jieriod  if  it  finds  "such 
exem])tion  would  likelv  achieve  a  level 
of  .safety  that  is  erpiivalent  to  or  greater 
than  the  level  that  would  he  achieved 
absent  such  exemption.”  The 
procedures  for  reipiestiug  au  exem|)tion 
(including  renewals)  are  .set  out  in  49 
CFR  part  381. 

Exemption  Decision 

This  notice  addre.sses  24  individuals 
who  have  requested  renewal  of  their 
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exemptions  in  accordance  with  FMC’.SA  24  applications  lor  renewal  on  their  exem])tion  for  a  renewable  two-year 

inocednres.  FMC.SA  has  evaluat(ul  these  merits  and  decided  to  extend  (;ach  l)eriod.  They  are: 


David  W.  Ball  (MO) . 

Willie  Burnett,  Jr.  (FL) . 

Marcus  L.  Conner  (TX)  . 

Thomas  G.  Danclovic  (MO) 

Donald  K.  Driscoll  (MA)  . 

Richard  G.  Grutjer  (SC) . 

Kenneth  L.  Handy  (lA)  . 

William  G.  Holland  (AR)  .... 

Bruce  G.  Horner  (WA)  . 

Thomas  J.  Ivins  (FL) . 

Leon  E.  Jackson  (GA)  . 

Gerald  D.  Larson  (Wl)  . 


Thomas  F.  Marczewski  (Wl) 
Roy  E.  Mathews  (FL) 

James  T.  McGraw,  Jr.  (PA) 
Robert  S.  Metcalf  (AZ) 

Carl  A.  Michel,  Sr.  (MD) 
Donald  R.  Pointer  (CO) 
Bobby  G.  Pool,  Sr.  (TX) 
Mark  A.  Steckmyer  (KY) 
Jeremichael  Steele  (NC) 
Wade  D.  Taylor  (MO) 
Ronald  J.  Watt  (ND) 

Yu  Weng  (NJ) 


The  exemptions  are  extemhul  subject 
to  the  following  conditions:  (1)  That 
each  individual  has  a  j)hvsical 
examination  every  yruir  (a)  by  an 
ophthalmologi.st  or  optometrist  who 
attests  that  the  vision  in  the  better  eye 
continues  to  meet  the  recinirements  in 
4t»  CFR  3‘tl.41(l))(l()).  and  (h)  by  a 
medical  examiner  who  atte.sts  that  the 
individual  is  otherwise  physically 
([ualiried  under  4H  (iFR  391.41:  (2)  that 
each  individual  provides  a  coj)v  of  the 
oj)hthalmologist's  or  o|)tometrist's 
rej)ort  to  the  medical  examiner  at  the 
time  of  the  annual  medical  (!xamination; 
and  (3)  that  (!ach  individual  provide  a 
copy  of  the  annual  medii;al  certification 
to  the  emj)lov(!r  for  ndention  in  the 
driver's  (|nalification  fib;  and  nitains  a 
coj)yofthe  certification  on  his/her 
|)erson  while  driving  for  presentation  to 
a  duly  authorized  Federal.  .State,  or  local 
enforcement  official.  Kach  exemption 
will  he  valid  for  two  v(!ars  unless 
re.scinded  earlier  hv  FMfi.SA.  The 
exem])tion  will  he  rescinded  if:  (1)  The 
j)(!rson  fails  to  comply  with  the  terms 
and  conditions  of  the  exemption;  (2)  the 
exemption  has  resulted  in  a  lower  level 
of  safety  than  was  maintained  before  it 
was  granted:  or  (3)  continuation  of  the 
exemption  would  not  he  consi.stent  with 
the  goals  and  objectives  of  49  U.S.C. 
3113(i(e)  and  3131.5. 

Basis  for  Renewing  Exemptions 

Under  49  U.S.C.  31315(l))(l),  an 
exemption  may  he  granted  for  m)  longer 
than  two  years  from  its  approval  date 
and  may  lx;  renewcxl  upon  a])])lication 
for  additional  two  vear  periods.  In 
accordance  with  4‘)  U..S.(^  3113(i{e)  and 
31315,  each  of  the  24  applicants  has 
satisfied  the  entrv  conditions  for 
obtaining  an  exemption  from  the  vision 
recpiinnnents  (83  FR  (j(i22(i:  84  FR 
18517:  85  FR  45817:  85  FR  88288:  85  FR 
77()ti8:  85  FR  78258:  88  FR  13825:  88  FR 
18311;  87  FR  88719:  87  FR  78439;  88  FR 
10298:  88  FR  1()3()0;  88  FR  13380:  88  FR 
2829;  89  FR  71100;  70  FR  12285;  70  FR 
7545;  70  FR  7.548:  71  FR  14588:  71  FR 


30227:  71  FR  83379;  72  FR  1050;  72  FR 
1053:  72  FR  11428;  72  FR  180;  72  FR 
7812;  72  FR  9397;  73  FR  27014;  73  FR 
51889;  73  FR  83047;  73  FR  75803:  74  FR 
8209:  74  FR  8302;  75  FR  77942;  75  FR 
77949:  78  FR  11215;  78  FR  12408;  78  FR 
14‘)3;  78  FR  4413;  78  FR  5425;  78  FR 
9881).  Each  ofthe.se  24  a|)|)licants  has 
r(!(]ue.st(;d  renewal  of  the  ex(!mj)tion  and 
has  snl)mitted  evidence  showing  that 
the  vision  in  the  better  eye  c:ontinues  to 
meet  tin;  iHupunmumt  .s|)ecified  at  49 
CFR  391.41(1))(10)  and  that  tlie  vision 
impairment  is  .stal)le.  In  addition,  a 
review  of  eacli  r(!cord  of  saf(4v  while 
driving  with  the  respective  vision 
deficiencies  over  tin;  past  two  ycxirs 
indicat(!s  (;ach  a|)|)licant  continu(;s  to 
meet  the  vision  exem|)tion 
r(!(]uirements. 

Th(!se  factors  provide  an  ade(iuat(! 
basis  for  ])redicting  each  driver’s  ability 
to  continue  to  drive  safely  in  interstate 
commerce.  Therefore,  FM(].SA 
concludes  that  extending  tlu;  exemption 
for  each  renewal  ap])licant  fora  period 
of  two  years  is  likely  to  achieve  a  hivel 
j)f  .safety  equal  to  that  existing  without 
the  exemption. 

Request  for  Comments 

FMC.SA  will  review  comments 
received  at  any  time  concerning  a 
])arlicidar  driver’s  safety  recortl  and 
determine  if  the  continuation  of  the 
exemption  is  f;onsi.stent  with  the 
nKiuirements  at  49  U..S.C.  31  13()(e)  and 
31315.  How(;ver.  FMC.SA  re(in(!sts  that 
int(!re.sted  i)arti(!S  with  specific  clata 
concerning  tin;  safety  records  of  th(;.se 
drivers  submit  comments  hv  March  27. 
2013. 

FMC.SA  h(!li(!ve.s  that  the 
nKininnnents  for  a  renewal  of  an 
ex(!m])tion  imcUn’  49  U..S.(;.  3113(j(e)  and 
31315  can  he  satislunl  by  initially 
granting  the  remnval  and  then 
recpiesting  and  evaluating,  if  inunled, 
suhseciiient  comments  submitted  hv 
interested  ))artie.s.  As  indicated  above, 
the  Agency  previously  j)uhlish(!d 
notices  of  final  disposition  announcing 


its  decision  to  exem])t  the.sc;  24 
individuals  from  the  vision  requirement 
in  49  CFR  391.41  (h)(l()).  The  final 
decision  to  grant  an  exinuption  to  each 
of  these  individuals  was  made  on  the 
merits  of  each  case  and  made  only  after 
careful  consideration  of  the  comments 
received  to  its  notices  of  ap])lications. 
The  notices  of  ap])lications  .stated  in 
detail  the  ciualifications.  ex])erience, 
and  medical  condition  of  each  a])])licant 
for  an  exemption  from  the  vision 
recjidrements.  That  information  is 
available  by  consulting  the  above  cited 
Federal  Register  publications. 

Interested  parties  or  organizations 
]K)ssessing  information  that  would 
otherwise  show  that  anv,  or  all,  of  th(!se 
drivcu's  an;  not  currently  achi(!ving  the 
statutory  level  of  safetv  should 
immediately  notify  FMC,.SA.  The 
Agency  will  evaluate  any  adver.se 
evidence  submitted  and.  if  safety  is 
being  com])ronn.sed  or  if  continuation  of 
the  exciinption  would  not  he  consistent 
with  the  goals  and  objectiv(!s  of  49 
U..S.C.  31138(e)  and  31315,  FMC.SA  will 
take  immediate  ste]).s  to  revoke  the 
exemption  of  a  driver. 

Issued  on:  I'diruarv  1.5.  2013. 

I.arry  VV.  Minor. 

Associdta  Adiuinislrator  for  Policy. 

|I  R  Doc,  2()i:i-()4UiH  Filed  2-22-\:i:  K:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 
[Docket  Number  FRA-201 3-0004] 

Notice  of  Joint  Application  for 
Approval  of  Discontinuance  or 
Modification  of  a  Railroad  Signal 
System 

In  accordance  with  Fart  235  of  Title 
49  (;otle  of  Federal  Regulations  and  49 
U..S.C.  2()502(a).  this  document  ])rovides 
the  public  notice  that  by  a  doi:ument 
dated  January  10,  2013,  The  Belt 
Railway  Company  of  Chicago  (BRC)  and 
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(;.SX  'rrcin.s])ortation,  Inc.  (CSX)  have 
jointly  petitioned  tlie  Federal  Railroad 
Adinini.stration  (FRA)  .seeking  approval 
for  the  discontinuance  or  modification 
of  a  signal  systimi.  FRA  assigmul  the 
petition  Docket  Numln;r  FRA-2()13- 
(H)()4. 

Applicants: 

The  13elt  Railway  Coin])any  of 
('.hicago,  Mr.  Randall  D.  Smith, 
(ihief  fingineer,  (ihOO  South  (ientral 
Avenue,  Bedford  Bark,  Illinois 
()()()3«. 

(kSX  Transportation.  Inc..  Mr.  David 
B.  Olson,  (ihief  EngiiKM!!’ 
('ommiinication  and  Signals,  .'iOO 
Water  Street,  Speed  Code  )-3.5{), 
)acksonvill(!,  Florida  32202. 

BRC  and  CSX  seek  joint  approval  of 
the  ])roposed  discontinuance  and 
removal  of  the  power  operated  derails. 
Numbers  11  and  13,  on  BRC  Main  Track 
(MT)  1  and  MT  2  at  Milepost  13.32  on 
the  Kenton  Subdivision,  in  Chicago,  IL. 


interlocking  is  equipped  with  absolute 
signals  in  all  {piadrants  and  is 
controlled  by  C,SX.  The  maximnm 
authoriz(;d  speed  is  25  m])h.  BR(i  and 
C.SX  .seek  to  make  these  changes  in 
order  to  improve  fluidity  through  the 
interloc:king. 

A  copy  of  the  ])(!tition,  as  well  as  anv 
written  commnnic:ations  concerning  the 
petition,  is  available  for  review  oidine  at 
WWW'. iv<>uI(itions.gov  i\m\  in  person  at 
the  U.S.  D(!])artment  of 'rransj)ortat ion's 
(DOT)  Docket  ()])erations  Fai:ility.  1200 
New  Jersey  Avenue  SE..  \V12-140, 
Washington,  D(i  20590.  The  Docket 
Operations  Facility  is  open  from  9  a.m. 
to  5  p.m.,  Monday  through  Friday, 
except  Federal  Holidays. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  hv 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  ajjpear  to  warrant  a 
hearing.  If  anv  interested  partv  desires 
an  op])ortunitv  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify'  the  basis  for  their  recpiest. 

All  communications  concerning  these 
proceedings  should  identify  the 
a])])ropriate  docket  numher  and  may  he 
submitted  by  any  of  the  following 
methods: 

•  \Vf;l)  sUh:  http:// 

www.r(;gii}(itions.<’nv/.  Follow  the  oidine 
instructions  for  submitting  comments. 

•  /'U.v;  202-493-2251. 

•  Mail:  Docket  Ojierations  Facility, 
IJ.S.  Department  of  Transportation,  1200 


New  Jersey  Avenue  SE.,  W12-140, 
Washington.  IXi  20590. 

•  I  hind  Delivery:  1200  New  Jersey 
Avenue  SE.,  Room  Wl  2-140, 
Washington,  DCi  20590,  between  9  a.m. 
and  5  p.m.,  Mondav  through  Fridav, 
except  Federal  Holidays. 

(Communications  received  hv  A])ril 
1 1 , 2013  will  be  considered  hv  FRA 
before  final  action  is  taken.  (Comments 
received  alter  that  date  will  he 
considered  as  far  as  jiracticahle. 

Anyone  is  able  to  search  the 
electronic  form  of  any  written 
communications  and  comments 
received  into  anv  of  our  dockets  hv  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  document,  if 
submitted  on  behalf  of  an  association, 
husine.ss,  labor  union,  etc.).  See  http:// 
WWW. regiihit  ions. oov/lt!priv(ievNot  ice 
for  the  privacy  notice  of  regulations.gov 
or  intere.sted  parties  may  review  DOT's 
comidete  Privacy  Act  Statement  in  the 
Federal  Register  published  on  April  11, 


201  :t. 

Rdberl  (C.  Lauliv, 

Deiiiilv  Associate  Administrator  for 
ne<iidaloryand  l.e^’islalive  Operations. 
IFK  Ddc.  2(n:t-()424(i  l-ilod  2-22-1  :i:  «:4.'i  iim| 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

[Docket  Number  FRA-2002-14116] 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
Requirements 

In  accordance  with  Part  235  of  Title 
49  (iode  of  Federal  Regulations  (CiFR) 
and  49  II.S.C.  2()5()2(a),  this  document 
provides  the  jnihlic  notice  that  by  a 
doenment  dated  Jannarv  21,  2013,  the 
Grand  Trunk  Western  Railroad 
(iomj)any  (GTW),  which  operates  under 
the  trade  name  of  the  ("anadian  National 
Railwav  Com|)anv  ((^N),  has  jietitioned 
the  Federal  Railroad  Administration 
(FRA)  for  an  extension  of  relied'  from  the 
nHjnirements  of  the  ruhis,  standards, 
and  instructions  contained  in  49  (iFR 
part  230.  FRA  assigned  the  ])etition 
Docket  Numher  FRA-2()02-141 10. 

Ill  2002,  (]N  .sought  redief  from  49  (iFR 
23().408  .so  that  route  locking  need  not 
he  ])rovided  for  the  iiower-ojierated 
switches  at  the  32nd  Street  crossover  at 
Milejiost  333.28  in  the  existing  traffic 
control  sy.stem  at  Port  Huron.  Ml.  on  the 
Midwest  Division,  Flint  Subdivision, 
rhe  reejuest  was  ha.sed  on  the  fact  that 
the  design  of  the  32nd  Street  crossover 


is  not  uncommon  in  the  railroad 
industry,  and  it  jirovides  all  the 
recjuisite  components  and  safety 
features  of  a  standard  interlocking,  or  an 
electric  lock  location.  FRA  issued  the 
initial  relief  to  CN  in  2003.  GN 
suhsequently  reijnested  an  extension  of 
relief,  which  FRA  granted  in  2008. 

GTW  has  operated  under  this  waiver 
for  nearly  10  years  without  incident, 
and  it  therefore  believes  that  extending 
this  waiver  and  making  it  permanent  is 
ajiprojiriate. 

A  copy  of  the  petition,  as  well  as  anv 
written  commnnications  concerning  the 
jietition,  is  available  for  review  online  at 
www.reanhitions.gov  wnd  in  iierson  at 
the  II. S.  Department  of  Transportation's 
(DOT)  Docket  Operations  Facility,  1200 
New  Jersey  Ave.  SE..  Wl  2-140, 
Wa.shington,  DG  20590.  The  Docket 
Operations  Facility  is  open  from  9  a.m. 
to  5  p.m.,  Monday  through  Fridav. 
except  Federal  Holidays. 

Interested  parties  are  invited  to 
partici})ate  in  these  prticeedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
.scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  fac:t.s  do  not  aj)pear  to  warrant  a 
hearing.  If  any  intin  ested  partv  desires 
an  opportunity  for  oral  comment,  thev 
should  notify  FRA.  in  writing,  before 
the  end  of  the  comment  |)eriod  and 
sj)ecifv  the  basis  for  their  retpiest. 

All  communications  concerning  the.se 
proceedings  should  identify  the 
a])j)roi)riate  docket  numher  and  mav  he 
submitted  by  any  of  the  following 
methods: 

•  Well  site:  http:// 

www.re^nhitions.aov/.  Follow  the  online 
instructions  for  submitting  comments. 

•  Ff/.\;  202-493-2251. 

•  Moil:  Docket  Operations  Facility, 
U.S.  Department  of  Transi)ortation.  1200 
New  Jersey  Avenue  SE..  Wl  2-140, 
Wa.shington.  DG  20590. 

•  Hand  Delivery:  1200  New  Jersey 
Avenue  SE..  Room  W12-140, 
Washington,  DG  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  Holidays. 

Gommunications  received  hv  April 
11,  2013  will  be  considered  by  FRA 
before  final  action  is  taken.  Gomments 
rec(!ived  after  that  date  will  he 
considered  as  far  as  practicable. 

Anyone  is  able  to  search  the 
electronic  form  of  any  written 
communications  and  comments 
received  into  anv  of  our  dockets  hv  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  document,  if 
submitted  on  behalf  of  an  a.ssociation, 
business,  labor  union,  etc.).  See  htt}):// 
WWW. reanlnt  ions. gov/#  !priva(:Vi\h)t  ice 
for  the  privacy  notice  of  regulations.gov 


The  loc:ation  is  referred  to  as  the  Forest 
Hill  Interlocking  by  BRG  and  as  the  75th 
Street  Interlocking  by  GSX.  The  subject 


2000  (05  FR  19477). 

Issued  in  Wasliiiigtnn.  IJG.  on  FHirnarv  20. 
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or  ijiterosted  partie.s  may  review  DO'r’s 
(:om])lete  l^rivacy  Act  .Statement  in  the 
Federal  Register  pnhlished  on  Ajjril  11. 
2()()0  ((i.'l  FK  lt)477). 

Issiieil  ill  Wiishingloii.  DC.  on  l-'nlniiai  v  2t). 
2(1  t:t. 

Koliert  (i.  I.iuiliy. 

nfpiily  Ass()(  i(il(-  Adiiiinisinilor  for 
l{o}’iil(ilory  (111(1  l,(-yisl(ilivc  Oponitions. 

IKK  Dim:.  :J(I1;{-(I42K7  Kili-il  2-22-i:t:  H:4r)  ani| 
BILLING  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

[Docket  No.  FRA-1999-5102] 

Petition  for  Extension  of  Waiver  of 
Compliance 

In  accordance  with  Part  211  of  Title 
4‘)  (iode  of  F(;deral  R(;giilation.s  (GFR), 
this  document  provides  the  pnl)lic 
notice  that  hv  a  document  dated 
Fehruarv  1. 2012.  the  Southea.stern 
l^mnsylvania  Transportation  Antliority 
(SFI’I’A)  has  |)etitioned  the  Federal 
Railroad  Administration  (FRA)  for  an 
extension  of  a  waiver  of  com])liance 
from  certain  provisions  of  the  Federal 
railroad  safety  regulations  contaimHl  at 
40  CI’R  i)art  213,  Track  Safety 
Standards.  The  docket  mimher 
associated  witli  this  ])etition  is  FRA- 
1900-.'>1()2. 

.S|)(!cifically.  SEPTA  seeks  to  extend  a 
waiver  from  40  G1'’R  213.233(c).  relating 
to  the  freciuency  of  the  recjnireil  visual 
track  inspections.  FRA  issued  the  initial 
waiver  that  granted  SEPTA  relief  on  )uly 
24.  2(K)().  and  FRA  extended  the  waiver 
on  August  4,  2003.  and  Fehruarv  28. 
2008. 

SEP  TA  recjiKisls  an  extension  of 
approval  to  reduce  the  frecjuency  of 
reciuired,  visual  track  ins])ections  for 
certain  tracks  that  carry  jiassenger 
traffic,  specifically  only  those  tracks  that 
are  constructed  with  continuous  welded 
rail.  SEP  TA  proposes  to  conduct  one 
visual  track  insi)ection  jjer  week. 
inst(;ad  of  the  two  inspections  per  week 
that  are  recpiired  in  40  GFR  ])art  213. 
and  to  supplement  its  visual  insjHictions 
with  the  operation  of  an  automated 
track  geometry  measuring  vehicle  over 
the  affected  main  tracks  and  sidings  four 
times  j)er  year.  .SEP  TA  has  owned  and 
operated  such  a  measuring  vehicle  since 
1000. 

A  copy  of  the  petition,  as  well  as  any 
written  communications  concerning  the 
|)etition.  is  availahle  for  review  online  at 
ww'w.rooiildiions.oov  iuu\  in  person  at 
the  U..S.  ne])artment  of 'Transportation's 
Docket  Operations  Facility,  12()()  New 
jersey  Ave.  SE..  \V12-140,  Washington. 
DG  20.')00.  'The  DockcO  Operations 


Facility  is  ojien  from 
Monday  through  Frii 
1  lolidays. 

Interested  parties  < 
|)articipate  in  these  | 
snhmitting  written  v 
comments.  FRA  doe* 
schediding  a  jinhlic  I 
connection  with  thej 
the  facts  do  not  appe 
hearing.  If  any  intere 
an  opportunity  for  oi 
should  notify  FRA  ii 
end  of  the  comment 
the  basis  for  their  me 

All  connmmicatio 
])roceedings  should 
ap])ropriate  docket  ii 
submitted  by  any  of 
methods: 

•  IFe/j  sUo:  http:// 
null’,  regiihilions.go  \ 
instructions  for  suhr 

•  FV/.v;  2()2-4‘)3-2 

•  Mail:  Docket  0|: 
II..S.  Dejiartment  of' 
New  jersey  Avenue 
Washington.  DG  2()n 

•  Hand  Dolivoi'v: 
Avenue  .SE..  Room  \ 
Washington,  DG  2(),'i 
and  .1  p.m..  Monday 
exce|)t  for  Federal  1 1 

Gomimmications 
11. 2013  will  he  con 
before  final  action  i.‘ 
received  after  that  d 
considered  as  far  as 

Anyone  is  able  to 
electronic  form  of  ai 
communications  an 
received  into  any  of 
name  of  the  individ 
comment  (or  signinj 
submitted  on  hehall 
business,  labor  unic 
n  n  n  ’.  reg  uhi  lions,  go 
for  the  ])rivacy  notii 
or  intere.sted  partie.s 
complete  Privacy  A 
Federal  Register  pn 
2000  (O.'i  FR  10477), 

Issued  in  Wasliiiigli 
2013. 

Koheil  C.  I.iiiihy. 

Dopiily  Asso(:i(il(‘  Adn 
Ih-giihdory  and  UgisU 
IKK  Dim:.  201  :t-()42<l()  Kill 
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•  WhI)  situ:  http:// 

ww'w.rcguldtions.gov/.  Follow  the  online 
instructions  for  submitting  comments. 

•  2()2-4‘)3-2251. 

•  jV/o/7.- Docket  Operations  f  acility, 

11. ,S.  D(!i)artm(!nt  of 'rransportation.  1200 
New  |(;rsey  Avenue  ,SF..  \V12-140, 
Washington,  DO  20.5?)0. 

•  Hand  I/clivcry:  1200  New  Im'.sey 
Avenue  .SE.,  Room  \V12-140. 
Washington.  DO  20.500,  Ixitween  0  a.m. 
and  5  p.m.,  Monday  through  Fridav. 
excej)!  Federal  Holiclays. 

Oommunicalions  r(!ceived  hv  April 
11, 2013  will  he  cousidenul  hv  I'RA 
iMifore  final  action  is  taken.  Oomments 
r(;ceived  after  that  dale  will  he 
considered  as  far  as  practicable. 

Anyone  is  able  to  search  the 
electronic  form  of  any  written 
communications  and  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  (h)cument,  if 
suhmitt(!d  on  behalf  of  an  association, 
business,  labor  union,  etc.).  See  http:// 
WWW. wguhtt  ions. gov/tHpiivacyNotice 
for  the  privacy  notice  of  njgulations.gov 
or  interested  parties  mav  review  DOT’s 
complete  Rrivacy  Act  .Stattmient  in  tin; 
Federal  Register  ])uhlish(!d  on  April  11, 
2()()()  (85  FR  111477). 

Issued  in  Washingloii.  I)(l.  on  l'’el)rnarv  20, 
2013. 

Roixirl  (1.  ],aiil)y, 

Daputv  Associdla  Adminislnitor  for 
Uogulalarv  and  lA-gishitiva  Oporolions. 

|I‘K  Doe.  2()I:M)424.'')  I■'ile(l  2-22-13:  H:4.3  ain| 
BILLING  CODE  4910-06-P 


Federal  Railroad  Administration 

[Docket  Number  FRA-1 999-6254] 

Petition  for  Waiver  of  Compliance 

In  accordance  with  Fart  211  of 'Fitle 
4t)  Code  of  Federal  Regulations  (CFR). 
this  document  providers  the  public 
notice  that  by  a  document  dated 
December  21. 2012,  Santa  Clara  Valley 
'rrans])ortation  Authority  (V'l’A)  has 
])etitioned  the  Federal  Railroad 
Administration  (f’RA)  for  an  extension 
of  a  waiver  of  compliance  from  certain 
provisions  of  the  Federal  railroad  safety 
regulations.  FRA  assigned  the  petition 
Docket  NiuuIhm’  FRA-1  000-0254. 

V'l’A’s  42.2-mile  light  rail  transit 
(ERT)  svstem  began  service  in  December 
1087.  The  initial  0-mile  segment  from 
.Santa  (ilara  through  downtown  .San 
)o.se,  CA,  was  com])leted  in  )une  1088. 
By  April  1001,  V3’A  had  extended  its 
.service  to  a  20. 8-mile  LRT  sy.stem  with 
33  stations  and  11  iiark-and-ride  lots. 


In  December  1000,  VTA  began 
o])erations  on  its  7.0-mi h;  'Fasman  West 
Extension,  which  connects  Mountain 
View,  CA,  with  VTA’s  existing  light  rail 
line.  The 'Fasman  lia.st  Extension 
followed  in  two  phases.  Phase  1,  which 
provides  ER'F  service  from  V'FA’s 
ilay])ointe  'Fransfer  .Station  to  its  1-880/ 
Milpitas  .Station,  was  completiul  in  Mav 
2001.  Pha.se  11.  which  provides  ERT 
service  from  V'FA’s  I-880/Milpitas 
.Station  to  its  Hostetter  .Station,  was 
completiul  in  )une  2004,  in  conjunction 
with  the  (Capitol  Eight  Rail  Extension 
south  of  Hostetter  .Station  to  Alum  Rock 
.Station.  On  October  1,  2005,  VTA’s 
Vasona  Extension — which  runs  from 
downtown  .San  )o.se.  ('A,  to  the 
Winchester  'Fransit  Center — began 
servic:e. 

'Fhe  Vasona  Extension  is  an  ERT  line 
that  features  “limited  connections”  to 
the  general  railroad  system  of 
transportation  due  to  a  shared  corridor 
of  operation  with  Union  Pacific  Railroad 
(UP).  .S])ecifically.  the  Va.sona  Extension 
includes  5  miles  of  an  exi.sting  15-miIe 
long  freight  railroad  indu.strial  lead  that 
is  serviced  by  UP.  V'FA  owns  the  5-mile 
section  of  track  along  the  shared 
corridor  with  UP.  V'FA  and  UP  maintain 
an  Operations  and  Maintenance 
Agreement  (Agreement),  which  includes 
an  exclusive  operating  (xisement  for  UP. 
'Fhe  Agreement  allows  UP  to  fulfill  its 
common  carrier  obligation  to  operate 
freight  .service  along  the  shared  corridor. 
'Fhis  Agreement  also  reepures  V'FA  to 
inspect,  maintain,  and  repair  all  track, 
signal  svstems,  and  automatic  warning 
devices  along  the  .shared  corridor.  DP’s 
freight  oj)eration.s  are  minimal  and 
limited  to  davlight  hours,  with  a 
maximum  authorized  sj)eed  of  10  mph. 

By  letter  dated  .Se))teml)er  20,  2005. 
FRA  granted  VTA  partial  relief  from 
certain  i)rovisions  of  the  Federal 
railroad  safety  regulations  for  V'FA’s 
operations  on  the  Va.sona  Extension.  In 
a  )uly  11,  2011,  letter,  VTA  requested 
that  FRA  extend  the  terms  and 
conditions  of  the  waivers  for  another  5 
years.  FRA’s  .sul).se(]uent  reply  letter, 
dated  November  10,  2011,  denied  the 
re(]uested  5-year  extension,  citing 
“certain  instances  of  noncom])liance  hv 
jV'FAl  with  a])])licahle  FRA  .safety 
regulations.”  In.stead,  FRA  granted  V'FA 
an  18-month  extension  of  the  waivers, 
with  the  i)ossihilitv  of  a  further 
extension,  subject  to  V'FA  addressing 
l<’RA’s  .safety  c:oncerns. 

In  a  December  21. 2012.  letter.  V'FA 
recpiested  that  FRA  extend  the  terms 
and  conditions  of  the  subject  waivers  for 
another  5  years.  V'FA  states  that  it  has 
worked  diligently  to  addre.ss  the  issues 
raised  by  FRA  in  its  November  10.  2011. 
reply  letter.  .Since  2011.  V'FA  has 


written  to  and  met  with  F’RA  officials  to 
clarify  .s])ecific  areas  of  concern,  as  well 
as  to  obtain  guidance  on  complying 
with  th(!  apjdicahle  l‘'RA  regulations. 

V'FA  maintains  that  as  a  result  of  the 
discussions  with  FRA,  it  has 
imj)lem(;nted  a  lumiher  of  changes  to 
address  FRA’s  concerns  and  to  achieve 
full  regulatory  compliance.  V'FA 
therefore  believes  that  it  is  aj)j)ro])riate 
to  retpiest,  and  for  FRA  to  grant,  a  5-year 
extension  of  the  waivers. 

Vl'A  also  falls  under  the  safety 
oversight  of  the  (California  Public 
Utilities  Uommission.  which  is 
authorized  by  the  Federal  3’ran.sit 
Administration.  .See  Stntoinont  of 
Agency  Policy  (Concerning  fnrisdiction 
Over  the  Safety  of  Ihniroad  Passenger 
Operations  and  IFo/h'ms  Helated  to 
Shared  Use  of  the  Tracks  of  the  Oeneral 
Railroad  System  by  Light  Rail  and 
(Conventional  Equipment.  05  FR  42520 
Only  10,  2()()()).  .See  also  Joint  Statement 
of  Agency  Policy  (Concerning  Shared 
Use  of  the  Tracks  of  the  (Cenend 
Railroad  Svstem  hv  (Conventional 
Railroads  and  Light  Ihnl  Transit 
Systems.  05  FR  42020  (Inly  10.  2000). 

A  copy  of  the  petition,  as  well  as  anv 
written  communications  concerning  the 
jMitition.  is  available  for  review  onlini;  at 
www.regidations.gov  i\m\  in  ))erson  at 
th(5  U..S.  De])artment  of  Fransportat ion’s 
(DO'F)  Docket  Ojierations  Facility,  1200 
New  ler.sey  Avenue  .SE..  W12-140, 
Washington.  DU  20500.  'Fhe  Docket 
Operations  Facility  is  o])(m  from  0  a.m. 
to  5  p.m..  Monday  through  Fu  iday. 
except  Federal  Holidays. 

Interested  parties  are  invited  to 
])articipate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
.schefluling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  ajjpear  to  warrant  a 
hearing.  If  any  interested  j)arty  desires 
an  op])ortunity  for  oral  comment,  they 
should  notify  FRA.  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
])roceedings  should  identify  the 
appropriate  docket  numher  and  may  he 
suhmittcui  hv  any  of  the  following 
methods: 

•  Wei)  site:  http:// 

www.regnlations.gov/.  Follow  the  online 
instructions  for  submitting  comments. 

•  /‘’o.v;  202-493-2251. 

•  Mail:  Docket  Operations  Facility. 
U..S.  Department  of 'Fransportation,  1200 
New  lersey  Avenue  .SE.,  Wl  2-140, 
Washington.  DU  20590. 

•  Hand  Delivery:  1200  New  jersey 
Avenue  .SE.,  Room  W12-140. 
Washington,  DU  20590,  between  9  a.m. 
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and  .5  p.m..  Monday  ihroiigli  Friday, 
excijpt  Fcidc'ral  Holidays. 

(ioininunications  receivcul  by  y\pril 
11. 2013  will  l)(!  considenul  by  FKA 
Ixdon;  final  action  is  takini.  (iommenls 
n!(:»!ived  all»!r  that  date  will  b(! 
considimul  as  far  as  |)ra(:ticable. 

Anyone  is  able  to  search  the 
(d(!ctronic  form  of  any  writtmi 
coininunicalions  and  comments 
niceived  into  any  of  onr  dock(!ts  by  the 
name  of  the  individual  submitting  the 
t:omment  (or  signing  the  document,  if 
sul)mitled  on  behalf  of  an  association, 
business,  labor  union.  (!tc.).  See  http:// 
w'ww.rci’iildlions.gov/UIprivacvNotica 
for  th(!  privacy  notice  of  regidations.gov 
or  interested  parli(!S  may  review  DOT’s 
complete  Frivacy  Act  Statement  in  the 
Federal  Register  j)ubli.sbed  on  April  11. 
2000  (0.5  FR  l‘)477). 

Issiuxl  ill  Wiisliinglon.  IKi.  on  l-'etiniarv  20. 
2013. 

Kolierl  (].  Lauliy, 

Dt-piily  Associdia  Adminislralor  for 
liomildloiv  and  Lo^^isldtivo  Opardtions. 

II'K  Dm;.  2(n.l-()4243  I'iltMl  2-22-13:  «;4."i  iiin| 
BILLING  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

[Docket  Number  FRA-2002-12409] 

Petition  for  Waiver  of  Compliance 

In  accordance  with  Part  211  ofTitle 
40  (iode  of  Federal  Regulations  (CFR). 
ibis  document  provides  the  ])ublic 
notice  that  by  a  document  dated 
November  30.  2012.  Fort  Anthoritv 
Trans-Hudson  (FA'FH)  has  petitioned 
the  Federal  Railroad  Admini.stration 
(FRA)  for  an  extension  of  Waiver  Docket 
Number  FRA-2002-12409.  which 
jirovides  relief  from  certain  provisions 
of  40  (',FR  part  238 — Fas.senger 
l'](pu])meut  .Safety  .Standards. 
.Specifically.  FATH  recjuests  extension 
of  the  waiver  of  compliance  from  the 
recjuirements  of  40  Cd'R  238.305(c)(10) — 
Interior  calendar  dav  mechanical 
inspection  of  passenoer  cars. 

238. 305. (d).  and  238.317(a)(1)— 
Movement  of  passenger  e(iaipment  with 
other  than  f)ower  brake  defects.  The.se 
regulations  are  associated  with  the 
interior  calendar-day  insjiection  and 
Class  2  brake  te.st.  resjiectively. 

FA'l’ll  reipiests  relief  from  the 
reciuiremenl  to  remove  a  car  from 
.service  on  the  calendar  day  following 
the  interior  calendar-day  mechanical 
inspection,  and  reciiiests  that  the  car  be 
jiermitted  to  remain  in  jiassenger  .service 
until  the  car  can  be  brought  to  the  FA'l’ll 
running  repair  or  main  rejiair  fac:ilitv  at 
the  earliest  practical  time,  but  not  to 


exceed  8  calendar  days  following 
notification,  providing  all  of  the  .s|)ecific 
conditions  contained  in  40(;i’'R 
238.3()5(c)(1())  and  40  CFR 
238.3()5(d)(l)-(d)(3)  are  met.  FA'l'll 
further  recjuests  partial  relief  from  the 
re(piiremenl  to  perform  a  (ilass  2  brake 
te.st  during  specific  periods  of  time  at 
terminal  locations  in  which  terminal 
dwell  times  are  less  than  5  minutes. 
FATH  asserts  that  the  conductor  does 
not  have  adeijuate  time  to  remain  at  the 
rear  of  the  train  to  ])erform  the  brake  test 
while  the  engineer  changes  ojierating 
jiosition  and  then  walk  forward  to  the 
conductor's  ojierating  jiosition  between 
the  first  and  second  cars.  FRA  a.ssigned 
the  jietition  Docket  Number  FRA-2{)()2- 
12409. 

A  cojiy  of  the  jietition,  as  well  as  any 
written  communications  concerning  the 
Jietition.  is  available  for  review  online  at 
www.reoidid ions. dov  and  in  jier.son  at 
the  l)..S.  Dejiartment  of  Transjiortation's 
(DOT)  Docket  Ojierations  Facility,  1200 
New  lensey  Avenue  .SF..  \V12-140. 
Washington,  DC  20500.  The  Docket 
Ojierations  Facility  is  ojien  from  0  a.m. 
to  5  ji.m.,  Monday  through  ^’ridav. 
excejit  Federal  llolidavs. 

Interested  jiarties  are  invited  to 
jiarticijiate  in  these  jiroceedings  hv 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticijiate 
silieduling  a  jiuhlic  hearing  in 
connection  with  these  jiroceedings  since 
the  (acts  do  not  ajijiear  to  warrant  a 
hearing.  If  any  interested  jiarty  desires 
an  ojijiortunity  for  oral  comment,  they 
should  notify  FRA.  in  writing,  before 
the  end  of  the  comment  jieriod  and 
sjiecify  the  basis  for  their  reijnest. 

All  communications  concerning  the.se 
Jiroceedings  should  identify  the 
ajijirojiriate  docket  nnmher  and  may  he 
submitted  by  any  of  the  following 
methods: 

•  Weh  site:  http:// 

www.re<>nIations.dov/.  Follow  the  online 
instructions  for  submitting  comments. 

•  /'’n.v;  202-403-2251. 

•  M(dl:  Docket  Ojierations  Facility, 

II. .S.  Dejiartment  of  Transjiortalion,  1200 
New  lersey  Avenue  .SE.,  \V12-140, 
Washington.  DC  20590. 

•  Hand  Delivery:  1200  New  )ersev 
Avenue  ,SE..  Room  Wl  2-140, 
Washington.  DC  20500.  between  9  a.m. 
and  5  ji.m.,  Monday  through  Friday, 
excejit  Federal  llolidavs. 

Communications  received  by  Ajiril 
11. 2013  will  he  considered  hv  FRA 
before  final  action  is  taken.  Comments 
received  after  that  date  will  he 
considered  as  far  as  jiracticahle. 

Anyone  is  able  to  .search  the 
electronic  form  of  anv  written 
communications  and  comments 
received  into  anv  of  onr  dockets  hv  the 


name  of  the  individual  submitting  the 
comment  (or  signing  the  document,  if 
snhmitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  .See  http:// 
www.rediilations.dov/tHprivacvNotice 
for  the  jirivacy  notice  ofregulations.gov 
or  interested  jiarties  mav  review  DO  T's 
comjilete  Frivacy  Act  .Statement  in  the 
Federal  Register  jiuhlished  on  Ajiril  11. 
2()()()  (85  FR  10477). 

IssiKul  ill  Wasliingtoii.  DC.  on  l■'ellnlarv  20. 
2013. 

Kdliert  C.  l.aiiliv. 

Deputy  .'\ss()(:idte  Administrdlor  for 
tteduldtorv  and  Ledislutive  Operations. 

II'K  Doc.  2()13-(l42fi(i  Filed  2-22-13;  «:45  ain) 
BILLING  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2013-0017;  Notice  1] 

Fuji  Heavy  Industries  U.S.A.,  Inc., 
Receipt  of  Petition  for  Decision  of 
Inconsequential  Noncompliance 

AGENCY:  National  Highway  Traffic 
.Safety  Administration.  DO  T. 

ACTION:  Receijit  ofFetition. 

SUMMARY:  Fuji  Heavy  Industries  II..S.A., 
Inc.,  on  behalf  of  .Subaru  of  America 
(Fuji).'  has  determined  that  certain  2013 
.Subaru  XV  (Iro.sstrek  Multijiurjio.se 
Fassenger  Vehicles  manufactured 
between  May  17.  2012,  and  Fehruarv  7, 
2013,  do  not  fully  comjily  with 
jiaragrajihs  .SO.l  and  .SO. 2  of  Federal 
Motor  Vehicle  Safety  Standard  (FMVSS) 
No.  205.  (dazing  Materkds.  FTiji  has 
filed  an  ajijirojiriate  rejiort  dated 
lanuary  20.  2013.  jiursuant  to  40  (IFR 
Fart  573.  Defect  and  Noncompliance 
Hesponsihditv  and  He})orts. 

Fursuant  to  40  IJ.S.C.  30118(d)  and 
30120(h)  (see  imjilementing  rule  at  40 
CFR  jiart  550).  F"uji  submitted  a  jietition 
for  an  exemjition  from  the  notification 
and  remedy  reijuirements  of  49  IJ..S.C. 
Chajiter  301  on  the  basis  that  this 
noncomjiliance  is  incon.secjuential  to 
motor  vehicle  safety. 

This  notice  of  receijit  of  Fuji’s  jietition 
is  Jiuhlished  under  40  II..S.C.  30118  and 
30120  and  does  not  rejiresent  any 
agency  decision  or  other  exercise  of 
judgment  concerning  the  merits  of  the 
Jietition. 

Vehicles  Involved:  Affected  are 
ajijiroximately  23.000  model  year  2013 
Subaru  XV  Crosstrek  jiassenger  vehicles 


'  Fuji  Norih  .Xinorica.  Iiic..  is  a  nianuiactiii'ur  ol 
iiHilur  voliiclus  and  is  ruaistorod  imdur  tho  laws  of 
llu!  slalo  of  Now  lorsov. 
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iiiamifactiired  l)(!t\ve(!n  Mav  17.  2012, 
and  February  7,  2013. 

Nli'I’.SA  notes  that  the  statutory 
provisions  (40  Ih.S.C.  30118(d)  and 
30120(h))  tliat  permit  inamdaetunns  to 
hie  ])etition.s  fora  determination  of 
inconseciuentialitv  allow  NflTSA  to 
exempt  manufacturers  only  from  the 
duties  found  in  sections  30118  and 
30120.  res])ectively.  to  notify  owners. 
])urchasers.  and  dealers  of  a  delect  or 
noncom|)liance  and  to  rmnedy  tin; 
defect  or  noncom])liance.  Therefore!, 
these  provisions  only  a])plv  to  the 
subject  23,000-  model  year  2013  Subaru 
XVCrosstrek  mnltipur])o.se  pa.sseiiiger 
vehicles  that  Fuji  no  longer  controlled  at 
the  time  it  determined  that  the 
noncompliance  exist etl. 

Nonconiplidnci^:  Fuji  explains  that  the 
noncom|)liance  is  that,  due  to  a  labeling 
error,  the  glazing  markings  on  the  rear 
window  of  the  subject  vehicles  lack  the 
symbol  “IXyi”',  the  manufacturer's  code 
mark  (i.e.  44),  and  the  AS3  c:ode  mark 
and  thus  do  not  conform  to  the 
r(!(|uirements  of  49  CFR  571.205 
paragraphs  .SO.l  and  SO. 2. 

HuIh  Text:  Paragrajjhs  SO.l  and  SO. 2 
of  FMVSS  Nf).  205  r(!(|nires  in  pertinent 
part: 

SO.l  A  prime  glazing  material 
mamdaclnnir  musi  cerlilv.  in  accordance 
with  49  3011.5.  liacli  piece  of  glazing 

miil(!rial  lo  which  this  standard  a|)))li(!s  that 
is  desigmid — 

(a)  As  a  com|)onent  of  anv  specific  motor 
vehicle!  or  camper:  or 

(h)  To  he  ent  into  compom!nts  for  use  in 
motor  V(!hicl(!s  or  itiiins  of  motor  \'(!hich! 
(!(pii|)ment. 

St). 2  A  |)riim!  glazing  mannfactur(!r 
certifies  its  glazing  hy  adding  to  tin!  marks 
reepiireid  hy  section  7  of  ANSI  /20. 1-1990.  in 
lett(!rs  and  mnmirals  of  the  same  size,  the! 
syinhe)!  "DOT"  anel  a  manufactnreir's  e;e)ele! 
mark  thed  NH'l’SA  assigns  tei  the! 
maim  fact  nrer. 

Siiminary  of  Fuji’s  Analysis  and 
Arguments 

Fuji  ex])hun.s  that  while  the 
n()ncom))liant  vehicle’s  rear  window 
glazing  lack  the  following  markings:  The 
symbol  “DOT”,  the  manufacturer's  code 
mark  (i.e.  44)  and  the  AS3  code  mark; 
on  the  glazing  of  tlu!  rear  window  as 
re(|uir(!d  by  FMVSS  No.  205,  the  rear 
glazing  of  the  affected  vehicles 


-t'liji's  |)i!lilii)ii.  wliieli  \v;is  filesl  imeli!r4!)  CI'K 
Pint  .l.'jti.  reeiiieesis  iin  cigi!ne:\'  eleieasiem  tei  eixeMii))! 

I''iiji  as  ii  iiieileir  veliielei  miiniiriieleirer  fiDiii  lliee 
neilifieialiein  emel  re!e:all  reispensihililiees  eif  49  (I'll 
t’iirl  .17.3  fea  tlii!  2:i.(>(K)  atfeJeliMl  veliielies.  t loweve!!'. 
cl  eleielsiem  ein  tliis  iielitiein  will  not  relieive!  veihiele! 
elisiritiuteirs  anet  eteialeirs  eif  tliee  |)ri)liil)itieins  ein  tlu; 
sale;,  eifter  leir  sale!,  inlreietiieliein  eir  eleeliveirv  teir 
intreieliieliein  iiilei  inleirslate)  e:eiiiinuire:e!  eif  the! 
neineaimplianl  veiliie:le!S  iineli!r  the!ir  eaintreil  afteir  f'uji 
ne)lilie!el  the!ni  that  the!  siil)je!e:t  ni)ne:e)nipliane:e! 
e!xiste!el. 


otherwise!  meuit  or  excemd  all  other 
marking  and  ])(!rformanc(!  r(!(juir(!ment.s 
as  r(!einir(!d  hv  FMV.S.S  No.  205  and 
ANSI  Z2(i. 1-1990. 

Fuji  Ims  cidditioiially  inform(!d 
Nil  rSA  that  it  has  corr(!cte!d  future! 
pre)elue:tion  auel  that  all  eitheir  glazing 
iahe!ling  infeninatiem  is  e;e)rre!e;t. 

Fuji  akso  e!xpre!sse!el  its  belief  th;tt 
NHTSA  has  |)re!vie)usly  grante!el  similar 
])e!titie)us  iuveilving  the!  eimissiem  eif 
i<'MVSS  Ne).  205  markings. 

In  summatie)!!,  Fuji  be!lie!ve!.s  that  the 
ele!se:ribe!el  ne)ne:e)mpliane:e!  eif  its  ve!hie:les 
is  ine:e)nse!e]ue!ntial  tei  meitor  vehie:le! 
safety,  anel  that  its  jieditiem,  to  exempt 
it  from  jireivieling  re!e;all  ne)tifie:atie)n  eif 
neine:eimjiliane:e!  as  re(|uire!el  by  49  IJ..S.C. 
30118  anel  reimeelying  the  ree:all 
neine:e)mpliane;e  as  reiejuireut  by  49  IJ..S.C. 
30120  .shoulel  be  granted. 

Comments:  Interesteel  peirsons  are: 
inviteel  tei  submit  written  elata,  views, 
anel  arguments  on  this  petitiein. 
Ceimments  must  reifer  tei  the  eleie:ket  anel 
neitie:e!  numbeir  e:iteel  at  the  beiginning  of 
this  neitie;e  anel  he  suhmitteel  by  any  eif 
the  feilleiwing  meitheieis: 

a.  by  mail  aelelreisseiel  tei:  IJ.cS. 
Deijiartment  eif  Transjieirtatiein,  Deieiket 
Operations,  M-30,  Weist  buileling 
Creiunel  Fleieir,  Reieim  VVl  2-140,  1200 
New  jersev  Avemue  SK.,  VVashingtein, 

DC  20590.' 

h.  by  hanel  elelivery  tei  IJ.S. 

Deipartment  eif  rranspeirtatiein.  Deie;ke!t 
Operatieins,  M-30.  VVeist  buileling 
(heiunel  Fleieir.  Reieim  \Vl  2-140,  1200 
New  )ersey  Avenue  SE.,  Washingtein. 

DC;  20590.  The  Deie:ke!t  Se!e;tiein  is  eipein 
ein  weeikelays  freim  10  a.m.  tei  5  p.m. 
e!xe:ept  Feieleral  holielay.s. 

e;.  Ele!e;treinie;allv:  by  leigging  eintei  the 
Feeleiral  Deie;ket  Management  System 
(FDMS)  Well  site  at  http:// 
w'ww.regiilot ions.gov/.  Feilleiw  the  online 
instrue:tieins  for  submitting  e:eimments. 
Comments  mav  also  be!  faxeul  tei  1-202- 
493-2251. 

Ceimments  must  be  written  in  the 
English  language,  anel  be  nei  greater  than 
15  pages  in  length,  although  theire  is  no 
limit  to  the  length  of  neie:e).ssary 
att;ie:hme!nts  tei  the  e:eimme!nts.  If 
e;eimme!nts  are  sniimitteel  in  harel  e;oiiy 
feirm,  pleiase  emsure  that  twei  e;ei|iies  are! 
jireivieleiel.  If  you  wish  tei  re!e:e!ive! 
e:einfirmatiein  that  veiur  e:eimme!nts  were! 
re!e;e!ive!el.  ple!ase!  e!ne:lei,se!  ii  stiimpeul,  .se!lf- 
aelelrexs.seel  pei.ste:arel  with  the  comments. 
Note  that  all  comments  received  will  he 
posted  without  change  to  http:// 
www.regulations.gov.  ine:lueling  :my 
lierseinal  infeirmatiein  |)reiviele!el. 

Deie;ume!nts  sulimitteKl  tei  a  eleie:keit  may 
be  vieweel  by  anyeine  at  the  aelelreiss  auel 
timexs  given  alieive.  The  eleie:uments  may 
alsei  he  vieweel  ein  the  Internet  at 
httj)://www. regulations. gov  by  folleiwing 


the  einline  instrue:tieins  feir  ae;e;e).ssing  the 
eleie:ke!t.s.  DOT’s  ceim]ile!te  Rrivae:y  Ae:t 
Statement  is  available!  feir  re!vie:w  in  the 
Feideral  Rejgisler  pulili.she!el  ein  Ajiril  11, 
2000.  (05  FR  19477-78). 

rhe  ]ie!titiein.  suppeirting  materials. 

;mel  all  e:eimme!nts  re!e:e!ive!el  hefeire  the 
e:Iei.se!  eif  hnsineiss  ein  the  e:lei.sing  elate 
inelie:ate!el  lieileiw  will  liei  fileel  iinel  will  be! 
e:ein.sielere!el.  All  e;eimme!nts  anel 
sniipeirting  materials  re!e:eive!el  aften'  the 
e:leising  elate  will  alsei  he!  fileel  anel  will 
he!  e:einsiele!re!d  tei  the!  extent  peissililei. 
When  the  petitiein  is  granteiel  eir  elenieel, 
neitie:e!  eif  the  ele!e;i.siein  will  be  puhlisheel 
in  the  Federal  Register  pursuant  to  the 
autheirity  inelie:ateel  lieleiw. 

Comment  Closing  Date:  Mare:h  27, 
2013. 

Autheirity:  49  II..S.(:.  30118.  30120; 
eli!l(!g;ilieins  eif  aidluirity  at  Cl  R  1.9.5  iind 
501.8. 

Issneel  ein:  f’liliruiirv  15.  2013. 

Claiiele:  It.  Harris, 

Director.  Office  of  Vehicle  Safety  Compliance. 
|FR  One.  2(n:i-(14171  Filed  2-22-13:  8:4.5  aiii| 
BILLING  CODE  4910-59-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-201 2-0073;  Notice  2] 

Guizhou  Tyre  Corporation;  Grant  of 
Petition  for  Decision  of 
Inconsequential  Noncompliance 

AGENCY:  Natieinal  Highway  Traffie: 

Safeity  Aehninistratiein.  DOT. 

ACTION;  Crant  eif  jietitiein. 

SUMMARY:  GT(i  Neirth  Amerie;a.  Ine;.,  ein 
behalf  eif  Cuizheiu  Tyre  I/E  Cei.  LTD 
(e;eille!e:tively  referreel  tei  as  "GTC")  has 
eleteirmineel  that  eieirtain  Sam.sem  anel 
Aelvane;e  liranel  ST  trailer  Tires,  elei  neit 
fully  e:eim])ly  with  paragrajih  S(i.5(j)  eif 
Feeleral  Meiteir  Veihieile  .Safety  .Stanelarel 
(FMYS.S)  Nei.  119,  New  pneumatic  tires 
for  motor  vehicles  with  a  C'A'WU  of  more 
than  4.536  kilograms  (lO.OOO  pounds) 
and  motorcvcies.  CTC  has  fileiel  an 
appreijiriate  reipeirt  elateiel  Mare;h  22. 

2012.  pursuant  tei  49  (iFR  ]iart  573, 
Defect  and  Noncompliance 
Hesponsihility  and  deports. 

Pursuant  tei  49  IJ.S.C.  301  ]8(el)  anel 
30120(h)  anel  the!  rule  imple!me!uting 
theise  ]ireivisieins  at  49  CFR  part  550, 
CTC  has  ]ie!titieineel  feir  an  e!xem]itiein 
freim  the  neitifie:atiein  anel  remeely 
reiepiirements  eif  49  lI..S.(i.  C.hajiter  301 
ein  the  basis  that  this  neinceim})liane;e!  is 
ine:ein.see|ue!ntial  tei  meiteir  veihieile  .safety. 
Neitie:e!  of  reie-.eijit  eif  the  peititiein  was 
pulilisheiel,  with  a  30-elay  puhlic 
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comimait  period,  on  jiine  2.5,  2012  in 
the  Federal  Register  (77  I-’R  37057).  No 
comments  were  recinved.  To  view  llie 
petition,  and  all  .supj)orling  docnments 
log  onto  the  h’ederal  Docket 
Management  System  (h'DMS)  Weh  site 
at:  htlp://\v\vw.nfgiil(ili()ns.<^()v/.  Then 
follow  the  online  search  instructions  to 
locale  docket  nnmher  "Nil  rSA-2()12- 
0073." 

For  further  information  on  this 
decision  contact  Mr.  jack  ('.hern.  Office 
of  Vehicle  Safety  Oompliance,  the 
National  Highway  Traffic  Safety 
Administration  (NHT.SA),  telephone 
(202)  300-0001.  facsimile  (202)  300- 
7002. 

Tiivs  invoivnd:  Aflectcal  are 
;ippro.\iinately  4.201  size  ST235/  85R10/ 
14  ply  Samson  and  Advance  brand  ST 
Traihir  Tires  manufactured  from 
Decemh(;r  4.  2011  through  March  31. 
2012. 

j\oncomi)li(inc(i:(.VYC  exi)lains  that 
the  noncompliance  is  that,  due  to  a 
mold  laheling  error,  the  sidewall 
marking  on  the  tires  incorrectlv 
identifies  the  loail  range  as  "F”  when  in 
fact  it  should  he  "(J”. 

Summary  of  (Fl'S’s  Analysis  and 
Ai-guments 

(;T(i  states  that  whih;  the  tire  sidewall 
lahiiling  incorrectly  ichmtifies  the  load 
range  as  “F"  when  in  fact  it  should  be 
identified  as  "Cj”  it  doiss  not  |)o.se  a 
.safety  issue  hecau.sc;  if  a  consumer 
followed  the  load  range  "F"  designation 
they  would  actually  fall  bcdow  the 
actual  reconmuauled  load  carrying 
caj)acity.  .Since  the  tire  load  range 
designation  "F”  falls  below  the  actual 
r(H:onunended  load  carrying  cajjacity. 
the  tires  will  pcaform  without  incident 
causing  no  safety  i.ssue. 

(I'l'C;  also  stated  that  all  other  required 
sidewall  markings  are  pn'sent  and 
correct. 

(jT(]  has  additionally  informed 
Nirr.SA  that  it  has  stopped  production 
of  the  subject  tires,  is  correcting  the  tire 
molds  so  that  the  subject 
noncoin|)liance  does  not  occur  in  future 
production,  ami  has  notilual  dealers  to 
discontiiUK!  .siilling  the  tinjs. 

In  summation.  (ITH  heliiives  that  the 
de.scrihed  noncom])liance  of  its  tires  is 
incons(!(|nential  to  motor  vehicle  safety, 
and  that  its  petition,  to  exmupt  from 
proyiding  recall  notification  of 
noncompliance  as  nupdred  by  4t)  l)..S.(i. 
30118  and  remedying  the  recall 
noncompliance  as  nKjuired  by  40  IJ..S.(1. 
30120  shoidd  be  granted. 

NHTSA  Decision 

The  primary  safety  purpose  of 
nupuring  the  load  range  label  on  a 
motor  yehicle  tini  is  to  ensure  that  the 


end-us(;rs  can  .sidcict  a  lire  load  range 
a|)propriate  for  their  yehicles.  The 
ah.sence  of  the  yehicle  label  sj)ecifying 
the  tin;  load  range  would  likjdy  nisult  in 
an  imi)roper  tin;  selection  by  tlu;  tire 
dealer  or  yehicle  owner.  In  this  case, 

(iTH  understatiul  the  load  carrying 
capability  of  the  tin;.  (H’fi’s  tir(!,  in 
effect,  is  has  more!  load  carrying 
capability  than  the  label  would  indicate 
to  the  (Mid-u.ser.  The  agency  agrees  with 
(iT(]"s  rational  that  a  vadiicle  (;(pnp])(Kl 
with  the  subject  tir(;s  and  loachul  ])er  tlu; 
incorr(!cl  maximum  load  rating  would 
not  cause  an  unsafe  condition,  hecau.se 
the  end-user  would  carry  a  lighten'  load 
than  the  load  for  which  the  tires  are 
designed. 

In  consideration  of  the;  foregoing, 
NHT.SA  has  decided  that  (H’C  has  met 
its  burden  of  persuasion  that  the  FMV.SS 
No.  THJ  noncompliance  in  the  tireis 
identifieul  in  (H'C'.'s  Noncoiupliance 
Information  Report  is  incon.siupiential  to 
motor  yehicle  salely.  Accordingly. 

(H'fi’s  ))etition  is  granted  and  the 
p(!tit inner  is  exenupted  from  the 
obligation  of  proyiding  notifii:ation  of. 
and  a  reimuly  for.  that  noncomi)liance 
under  4‘)  l]..S.(:.  30118  and  30120. 

NHT.SA  notes  that  the  statutory 
proyisions  (4?l  l)..S.(:.  30118(d)  and 
30120(h))  that  permit  maim  fact  unus  to 
file  j)etilions  for  a  (hitermination  of 
inconsecpientiality  allow  NHT.SA  to 
exempt  manufaclnrers  only  from  the 
duties  found  in  sections  30118  and 
30120,  res])ecliyely,  to  notify  owners, 
purcha.sers,  and  dealers  of  a  defect  or 
nonconipliance  and  to  remedy  the 
defect  or  noncomidiance.  'rhend'ore,  this 
decision  only  ai)])lies  to  the  tires  ‘  that 
GT(;  no  longer  controlled  at  the  time 
that  it  determined  that  a  noncompliance 
existed  in  the  subject  yehicles. 

Authority:  (49  l)..S.(;.  301 1«.  30120: 
delegations  ot  aniliorily  at  49  (ll’R  1.9,5  and 
.501.8), 

Issued  on;  I’elirnary  1  1. 2013. 

(Maude  11.  Harris, 

Dintclor.  Offica  oj A'aliicia  Safalv  (AunpluiniA;. 
IKK  Doc.  2ni:)-0417()  Filed  2-22-13;  8:45  <iin| 
BILLING  CODE  4910-59-P 


'  (ITC's  pelitioii.  wliicli  was  tiled  under  49  CFK 
I’arl  55(i.  |■(!(|U(^sls  an  agency  decision  to  exempt 
(i'rc  as  a  manidaclinei'  Iroin  the  notilicalion  and 
recall  r(!sponsiliililies  ot49  CFK  I’aii  573  lor  lla; 
aH(!(:l(td  Ores,  llowmer.  tlu;  decision  on  lids 
petition  do(!s  not  ndievi;  distriliutors  and  d(!al(!rs  ot 
tl)(!  proldhitions  on  the  sale;,  otter  tor  sale,  or 
iniroduclion  ordidiverv  tor  introduction  into 
interstati!  coinnuirce  otthe  noncompliani  tires 
und(!r  their  control  atliu'CTt:  notilled  Ihein  that  the 
sul>j(M:t  noncoinpliancct  existed. 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  EFTPS  Individual 
Enrollment  with  Third  Party 
Authorization  Form 

agency:  Intoriiiil  Roycimo  .Snryicc  (IR.S), 
Treasury. 

ACTION:  Notice  and  retpte.st  for 
comments. 

SUMMARY:  The  Dejtiirtmenl  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  pajterwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  .igencies  to  take  this 
o])])ortunity  to  comment  on  proposed 
iind/or  continuing  information 
collections,  as  retiuired  by  the 
Pajterwork  Reduction  Act  of  1995, 

Public  Law  194-13  (44  lI..S.(i. 
35()9(c)(2)(A)).  (dirrently,  the  IR.S  is 
soliciting  comments  concerning  EFTP.S 
Indiyidnal  Enrollment  with  'rhird  Party 
Authorization  Form. 

DATES:  Written  comments  should  ht; 
received  on  or  before  A])ril  2(),  2013  to 
he  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Yv(!tt(!  Lawrence,  Internal  Revimtit! 
.Service,  Room  9129,  Till  Gonstitution 
Avenue  N\V.,  Washington,  D(i  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Reciiiests  for  iidditional  inforniiition  or 
copies  of  this  form  should  he  directed 
to  Martha  R.  Brinson,  at  (202)  922-3899, 
or  at  Internal  Revenue  .Service,  Room 
9129,  nil  (ionstitution  Avtmue  NW., 
Washington,  DG  20224,  or  through  the 
internet .  at  M(  n  t  ha.  H.  Brin  son®}  rs.gov. 
SUPPLEMENTARY  INFORMATION: 

THIo:  EFl’PS  Individual  Enrollment 
with  Third  Party  Authorization  Form. 

OMB  A't/m/;er.- 1545-2077. 

Foi'in  Naino:  EFTP.S  Indiyidnal 
Enrollment  with  Third  l^arty 
Authorization  Form. 

Absii'oct:  'Fhe  information  derived 
from  the  EF'I'P.S  Individiiitl  Enrollment 
with  Third  Party  Authorization  Form 
will  allow  indiyidnal  lax])ayers  to 
authorize  a  Third  Party  to  jtay  their 
federal  taxes  on  their  behalf  using  the 
Electronic  Federal  'fax  Payment  .System 
(EFTP.S). 

(inironi  Actions:  Then;  are  no  changes 
being  made  to  this  form  at  this  lime. 

Type  of  Bevitnv:  Extension  of 
currently  ap])royed  collection. 

Affected  Public:  Busine.ss  or  otlutr  for- 
profit. 

Estiinoted  Nninl)er  of  Bespondents: 

1.000. 

Estin}ated  Average  Tinie  Per 
Bespondent:  10  minutes. 

Estimated  Total  Annual  Burden 
I  loin  s:  197  hrs. 
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The  following  i)aragrai)h  ap])lies  to  all 
of  the  collections  of  information  ct)veretl 
by  this  notice; 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  r(!(|nired  to 
respond  to.  a  collec.tion  of  information 
unless  the  collection  of  information 
dis|)lays  a  valid  OMH  control  numh(;r. 

Hooks  or  records  relating  to  a 
cf)llection  of  information  must  he 
retaiiKul  as  long  as  their  contents  may 
hec.ome  material  in  the  administration 
of  any  internal  revenue  law.  Ciemirally, 
tax  returns  and  tax  return  information 
an;  confidential,  as  reciuinul  hv  2H 
II..S.C.  0103. 

/?er/ue.s'/  for  (k)inni(!nts:  (Comments 
suhmitted  in  responst;  to  this  notice  will 
Im;  summarized  and/or  included  in  the 
nupiest  for  OMB  ai)proval.  All 
comments  will  hecome  a  matter  of 
piihlic  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  ])roper 
p(!rformam:e  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(h)  the  accuracy  of  the  agency’s  (jstimate 
of  the  hnrden  of  the  collec:tion  of 
information:  (c)  ways  to  enhance  the 
(jiiality,  utility,  and  clarity  of  the 
information  to  lx;  collected:  (d)  ways  to 
minimize  the  hnrden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techni(|ues  or  other  forms  of  information 
tcichnology:  and  (e)  estimates  of  capital 
or  start-u])  costs  and  costs  of  operation, 
maintenance,  and  purcha.s(!  of  services 
to  provide  information. 

Apjjioved:  l''el)nuirv  13.  2013. 

Yvolli!  Lawronci;, 

lUS  H(^i)()i  ls  CAaarancf^  Officer. 

II'K  Hoc.  2(n:t-04174  Kilod  2-22-1!):  H:4.5  iiiii] 
BILLING  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  14420 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasiiry. 

ACTION;  Notice  and  recpie.st  for 
comments. 

SUMMARY:  The  Dejiartment  of  the 
rreasnry,  as  jiart  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
hnrden.  invites  the  general  puhlic  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  jiroposed 
and/or  continuing  information 
collections,  as  recpiired  hy  the 
Paperwork  Reduction  Act  of  lt)95, 
Puhlic  Law  104-13  (44  ll.S.C. 


3.5()()(c)(2)(A)).  Currently,  the  IR.S  is 
soliciting  comments  concerning  Form 
14420,  Verification  of  Reported  Income. 
DATES:  Written  comments  should  he 
received  on  or  before  April  20,  2013  to 
he  a.ssured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Yvette  Lawrence.  Internal  Revenue 
.Service,  Room  0125),  1111  Constitution 
Avenue  NW.,  Washington,  IXi  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Recpiests  for  additional  information  or 
cojiies  of  the  form  and  instructions 
should  he  directed  to  Martha  R.  Brinson, 
(202)  022—3805),  at  Internal  Revenue 
.Service,  Room  0125),  1111  Constitution 
Avenue  NW..  Washington,  D(i  20224,  or 
through  the  internet  at 
Mdiiho. B.Ihinson@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Titio:  Verification  of  Rejjorted  Income. 

OMB  Ninnlnn':  1.54.5-2230. 

Form  Nnmhor:  Form  14420. 

/\/j.s/rf/c/;  The  Pilots  are  aimed  at 
determining  the  best  method  for  and 
value  of  using  the  new  Form  105)5)-K 
information  to  identify  and  treat  non- 
c))mpliance.  3’hi.s  is  ex])ected  to  result  in 
the  identification  of  many  new  cases  of 
gross  receipts  underreporting.  As  a 
result,  this  effort  will  also  test  new 
treatment  streams  to  allow  the  IR.S  to 
work  these  cases.  One  ofthe.se  treatment 
streams  is  a  new  notice  process. 
Recpiesting  the  hooks  and  records 
needeil  to  verify  the  gro.ss  receipts 
discrei)ancy  through  a  notice  |)roce.ss 
would  result  in  extensive  tax|)ayer 
burden.  Instead,  the  taxpayer  can  fill  out 
this  form,  which  recjuests  the  minimum 
information  needed  for  us  to  refine  our 
analysis  of  the  tax|)ayer’s  return  and 
determine  if  there  are  any  reporting 
errors/husiness  characteristics  that  may 
explain  their  outlier  reported  figures. 

Onrivnt  Actions:  There  are  no  changes 
being  made  to  this  form  at  this  time. 

Tvpc  of  Bcvicw:  p]xtension  of  a 
currently  a])proved  collection. 

Affected  Puhlic:  Businesses  and  other 
for-profit  organizations.  Individuals  or 
I  louseholds. 

Estimated  Nnmher  of  Bespondents: 

5. BOO. 

Estimated  Time  per  Besfyondent:  4 
hours. 

Estimated  Toted  Animal  Barden 
Honrs:  22,400. 

'I'he  following  j)aragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  recpiired  to 
res])ond  to,  a  collection  of  information 
unless  the  collection  of  information 
disj)lay.s  a  valid  OMB  control  nnmher. 
Books  or  records  relating  to  a  collection 
of  information  must  he  retained  as  long 


as  their  contents  may  hecome  material 
in  the  administration  of  anv  internal 
revenue  law.  Oenerallv,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  hv  28  l)..S.O.  8103. 

Beejnest  for  Oomments:  Oomments 
suhmitted  in  response  to  this  notice  will 
he  summarized  and/t)r  included  in  the 
recpiest  for  OMB  a})proval.  AH 
comments  will  hecome  a  matter  of 
puhlic  record,  (iommeuts  are  invited  on: 
(a)  Wdiether  the  collec.tion  of 
information  is  necessary  for  the  ))roper 
performance  of  the  functions  of  the 
agency,  incliuling  whether  the 
information  shall  have  practical  utility: 
(h)  the  accuracy  of  the  ageiicv's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
(]uality.  utility,  and  clarity  of  the 
information  to  he  collec:ted:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  resptuidents,  including 
through  the  use  of  automated  collection 
techni(|ues  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capital 
or  start-up  costs  and  c)).st.s  of  ojieration, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Ai)pn)V(ul:  F’chniarv  15).  2013. 

Yvi:lli!  Liiwrence, 

tits  Beiiorts  CAeumnee  Officer. 

IFR  Doc.  2(n;)-n4l77  l•■il(!(l  2-22-1:);  1):4.'»  iiinl 
BILLING  CODE  4830-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Voluntary  Service  National  Advisory 
Committee;  Notice  of  Meeting 

'rhe  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  the  Federal 
Advisory  Committee  Act.  5  U..S.(k  A|)p. 
2,  that  the  annual  meeting  of  the 
Department  of  Veterans  Affairs 
Voluntary  .Service  (VAV.S)  National 
Advisory  C.ommittee  (NAC)  will  he  held 
on  March  4-8,  2013,  at  the  Emhas.sy 
.Suites.  Raleigh-Durham  Re.seai'ch 
Triangle  Bark,  201  Hari’i.son  Oaks 
Boulevard,  (iarv.  North  (Carolina.  On 
March  14.  the  meeting  will  begin  at  8 
a.m.  and  end  at  11:30  a.m.  On  March  .5- 
8,  the  meetings  will  begin  at  8:30  a.m. 
and  end  at  4:30  j).m.  on  March  5  and  at 
4  ji.m.  on  March  8.  The  meeting  is  o])en 
to  the  ])nhlic. 

The  (iommittee,  compri.sed  of  fifty- 
four  national  voluntary  organizations, 
advises  the  .Secretary,  through  the 
Under  .Secretary  for  Health,  on  the 
coordination  and  promotion  of 
volunteer  activities  within  VA  facilities. 
The  jnirpo.ses  of  this  meeting  are  to 
provide  for  (Committee  review  of 
volunteer  policies  ami  procedures:  to 
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acconiinodate  tull  and  open 
coininunications  between  organization 
representatives  and  tlie  Voluntary 
St'i'vice  OHiee  and  field  staff;  to  provide 
educational  opportunities  gearcul 
t*)wards  iini)roving  volunteer  programs 
with  s|)ecial  emphasis  on  metliods  to 
recruit,  retain,  place,  motivate,  and 
recognize  volunteers;  and  to  provide 
(iommittee  recommendations. 

'I'he  March  4  session  will  include  a 
National  Kxeculivt!  (lommittee  Meeting. 
Health  Fair,  and  VAYS  Represcmtative 
and  Deputy  Kc'pnisentative  training 
.session. 

The  March  .5  husiiKJSs  .session  will 
include  remarks  from  local  officials,  the 
Voluntarv  Service  Rej)ort.  Veterans 
Health  Admini.stration  ll])date.  and 
remarks  hy  YA  officials  on  the  My 
HealtheVet  initiative.  Patient  Omtenul- 
(^are,  and  Homelessness.  'I'he  )ames  H. 
Parke  Memorial  Scholarship  recij)ient 
will  he  honored  at  the  Parke  Awards 
huncheon  (nujuires  prepayimmt)  to  he 
held  at  12  noon.  Fducational  worksho])s 
will  he  held  in  the  aftm  noon  and  will 
focus  on  student  volunteers,  developing 
adaptive  sports  programs  at  the  facililv 
l(!V(!l,  My  HealtheVet  volunteer 
|)rogram.  and  national  ceimjlery 
volunteering. 

On  March  (i.  the  morning  husine.ss 
session  will  include  suhcommittee 
rej)orls.  |)r(!sentations  on  No  One  Dies 
Alone  program,  suicide;  prevcaition,  and 
Make;  the  C;e)nne;e:tie)n  re;se)ure:e;s.  'I’lie 
e;elue;atie)nal  weerksheeps  will  he;  re;pe;ate;el 
in  the;  afte;rne)e)n.  The  me;e;ling  will 
e;e)ne;luele;  with  a  (3e).sing  Awarels  Dinne;r 
(re;epiire;.s  ])re;])ayme;nt)  re;e:e)gnizing  the; 
re;e;ipie;nt.s  e)f  the;  Amerie:an  Spirit 
Awarels.  VAVS  Awarel  for  E.xe;ellene:e;. 
and  the;  NA(;  male;  anel  female  Ve)lunte;er 
e)f  the  Ye;ar  awarels. 

Ne)  time  will  he;  alle)e:ate;el  at  this 
me;e;ting  fe)r  re;e:e;iving  e)ral  pre;se;nt;itie)ns 
fremi  the;  puhlie:.  He)we;ve;r,  the  ])uhlic 
may  suhmit  written  .state;me;nts  fe)r  the 
(;e)mmitte;e's  re;vie;w  te;  Ms.  Laura  Baiun, 
De;signateel  Feele;ral  Offie:e;r.  Ye)luntiu  v 
Se;rvie;e;  Offie;e;  (10B2A).  De;])artme;nt  e)f 
Ve;teran.s  Affairs.  Hit)  Ve;rme)nt  Avenue; 
N\Y..  Washingte)!!.  DO.  20420.  e)r  email 
at  Ijiur(i.l}(ihin@v<i.>>()v.  Any  me;mt)e;r  e)f 
the  puhlie;  wishing  te)  eittenel  the;  me;e;ting 
e)r  .se;e;king  aelelitienieil  infeerniiitieni 
sheeulel  e:e)ntae:t  Ms.  Baiun  at  (202)  401  — 
7300. 

l)al(;el;  l-’(;l)riiiirv  20.  2013. 

8v  Dire;e:tioi)  eefllie;  .S(;e:ie;liirv. 

Vivian  Drake;, 

Aclii)}’  (jonimitlar  MandoaiiiaiU  Offici'r. 

IKK  Doc.  2(n:e-0-12r>0  Filed  2-22-i;i:  H:4.")  iim| 
BILLING  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Disability 
Compensation,  Notice  of  Meeting 

The;  De;])artme;nt  e)f  Ve;te;r<ms  .'\ffairs 
(YA)  give;s  imtie.e;  uneler  the;  k’eeleral 
Aelviseirv  (’,ennmitte;e;  Ae.t,  .5  II..S.('..  App. 

2.  thiit  the;  Aelviseirv  Oe)mmitte;e;  em 
Disiihilitv  (Aunpensatiem  will  meet  em 
Mare;h  18-10,  2013.  in  Suite;  800  at  the 
Hniteel  State;.s  Ae:e:e;.s,s  Boarel.  1331  F 
Stre;e;l  NW..  Washingtem,  D(i.  The; 
se;s.siem.s  will  he;gin  at  8;30  ;i.m.  ;mel  eaiel 
at  4  p.m.  em  heith  eliiys.  The;  nu;e;ting  is 
eipen  tei  the;  puhlie:. 

'I'he;  ])ur|)e).se  e)f  the;  ('.emmiitte;e;  is  te) 
aelvise;  the  Se;e:re;tary  eif  Ve;te;rans  Affairs 
on  the  mainte;nane;e;  anel  pe;rie)elie; 
re;aeljustme;nt  of  the;  VA  Se;heelule;  feir 
Rating  Disabilities.  The;  ('.emmiittee  is  te) 
a.sse;mhle;  anel  review  re;le;vant 
inlorniiitiem  relating  te)  the;  nature;  anel 
e:harae;te;r  e)f  elisahilities  iirising  ehiring 
.se;rvie:e;  in  the;  Armeel  Fe)re:e;.s,  preiviele  an 
eingeiing  a.ssessment  eif  the;  e;ffe;e:tive;ne;ss 
e)f  the;  niting  se;healule;,  anel  give  aelvie:e; 
ein  the;  meist  iippreijiriate  me;an.s  of 
re;.spe)neiing  te)  the;  ne;e;el.s  e)f  Ve;te;rim.s 
relating  te)  elisahility  i;e)mpe;n.satie)n. 

The;  C;e)mmitte;e;  will  re;e:e;ivi;  briefings 
ein  i,ssue;s  re;hite;el  te)  e:e)mpe;nsatie)n  feir 
Ve;te;rcms  with  .se;rvie:e;-e:e)nnee:te;el 
eliscihilitieis  anel  e)the;r  VA  benefits 
preigrams.  Time;  will  he;  iilleie-.ateel  leer 
re;e;e;iving  puhlie;  e:e)nnne;nt.s  in  the; 
;ifte;rne)e)n.  Puhlie;  e:e)mme;nt,s  will  he; 
limiteel  tee  three;  minute;s  eae.h. 
Inefivieiuals  wishing  te)  make;  eiral 
state;me;nt.s  he;fe)re;  the;  (ieimmittee;  will  he; 
ae;e:e)mme)elateel  ein  a  fir.st-e:e)me.  first- 
serveel  basis.  Inelivieluals  whe)  spe;ak  are; 
inviteil  te)  submit  1-2  page  summaries  eif 
their  e;e)nmie;nt.s  at  the  time  of  the; 
me;eting  for  ine:lusie)n  in  the  e)ffie;ial 
meeting  re;e:orei. 

I'he;  ])uhlie:  may  suhmit  writte;n 
statements  feir  the;  Ceimmittee's  re;vie;w 
te)  Nane:y  Cleipehmel,  Ae:ting  Deisignateel 
Feele;ral  Offie;e;r,  De;])artme;nt  eif  Ve;te;rans 
Affairs.  Ye;te;rans  Benefits 
Aelministratie))),  Ceimpenseitie)!)  ,Se;rvie;e;, 
Re;gulatie)n  St.iff  (2TiD),  810  Vernieint 
Avenue;  NW..  Wasliingtein.  DC  20420  eir 
e;mail  at  inincv.coptihincMvd.dov.  Anv 
me;mhe;r  eif  the;  puhlie;  wishing  to  attenel 
the;  me;e;ting  eir  .se;e;king  iielelitieinal 
infeirmatiem  sheiulel  e:e)nt;ie:t  Mrs. 
Cojielanel  at  (202)  401-008.5. 

l)al(;(i:  I-'etiniarv  20.  2013. 

8y  I3in;e:li()ii  e)l  the;  .S(!(:r(;liirv. 

Vivian  Drake;. 

('.ommiltrc  M(in(i}>(;nu!n)  Officar. 

IKK  Doc.  2013-e)427(i  l•'ilc(l  2-22-i;K  H:4.')  anil 
BILLING  CODE  P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Geriatrics  and  Gerontology  Advisory 
Committee,  Notice  of  Meeting 
Amendment 

'I'he;  De;partme;nt  eif  Veterans  Affairs 
(VA)  give;.s  ne)tie:e;  uneler  the;  Feeleral 
Aelviseirv  (’.emunittee;  Ae;t,  5  ll.,S.C',.  A])p. 

2.  that  a  meeting  eif  the;  (leriatrie.s  anel 
('ie;remte)le)gy  Aelviseirv  Cemmiitteie  has 
he;e;n  re;se;he;elule;el  em  April  11-12,  2013, 
in  Reiemi  830  em  Ajiril  11  anel  in  Reiom 
()30  em  Ajiril  12  at  the;  Dejiartment  eif 
Ve;te;rans  Affairs.  810  Vermemt  Avenue; 
NW,  Washingtem.  IXL  emel  neit  em  Ajiril 
10-11, 2013,  as  originally  anne)une:e;el  in 
the;  Federal  Register  em  lanuarv  30. 

2013.  On  Ajiril  11,  the  .seission  will 
he;gin  at  8:30  a.m.  anel  enel  at  5  ji.m.  On 
Ajiril  12.  the;  sei.ssiem  will  he;gin  at  8  ei.m. 
anel  enel  at  12  neiem.  This  meeting  is 
eijien  tei  the;  jiuhlie:. 

The;  jinrjieise;  eif  the;  Ce)mmitte;e;  is  tei 
jireiviele;  aelvie;e;  to  the;  Se;e;re;tarv  eif 
Ve;te;rans  Affairs  anel  the;  llnele;r 
Se;e:re;tarv  feir  He;alth  em  all  matters 
j)e;rtaining  tei  ge;riatrie:s  anel  geremteileigy. 
The;  Cemimittee  assesses  the;  e;aj)ahility 
e)f  VA  he;alth  e;are;  f;ie;ilitie;s  anel 
jirograms  tei  me;e;t  the;  me;elie:al, 
j).sye:he)le)gie:al.  <mel  se)e;ial  ne;eels  eif  eileler 
Ye;te;rans  anel  e;valuate;.s  VA  jireigrams 
eleisignateel  as  (ieriatrie:  Re;se;;ire:h, 
lMhie;atie)n.  emel  (;linie:id  Ce;nte;rs. 

'file  meeting  will  feature; 
j)re;.se;ntcitie)n.s  anel  eli.se;us.sie)n,s  em  VA's 
ge;riiitrie:.s  anel  e;xte;nele;el  e:are;  jireigrams. 
aging  re;seare;h  ae;tivitie;s,  ujidates  em 
VA's  emjileiveie;  staff  working  in  the;  are;a 
eif  ge;riatrie:s  (tei  ine:lueie;  training, 
re;e:niitme;nt  anel  retent iem  aj)jireiae;he;s), 
Ve;te;rans  He;alth  Aelministration  (VHA) 
strateigie:  jilanning  ae:tivitie;s  in  ge;riatrie:s 
anel  e;xte;nele:el  e:are.  ree;ent  VHA  eiffeirts 
re;gareling  ele;mentia  anel  jireigram 
aelvane;es  in  jialliative;  e:are;.  and 
j)e;rfe)rmane:e  anel  eiversight  eif  VA 
(a;riatrie;  Re;se;are;h.  Eelue:atie)n.  ami 
CIinie;iil  Centers. 

Nei  time  will  he;  alle)e:ate;el  at  this 
me;e;ting  for  re;e;e;iving  eiral  jire;.se;nt<itiein.s 
freim  the  jmhlie;.  lnte;re;ste;ei  jiartie;s 
shemlel  jireiviele;  written  e:eimment.s  feir 
review  hy  the;  Ceimmitte;e;  tei  Mrs.  Mare:ia 
1  Ieilt-De;lane;y,  Preigram  Analyst. 
(;e;riatrie;.s  anel  Exteneleel  Care;  Servie:e;.s 
(10P4CJ),  De;j)artme;nt  eif  Ve;te;ran.s 
Affairs,  810  Veirmemt  Avenue;  NW.. 
Washington.  DC  20420.  or  via  email  at 
Aid  vcid  .Hdll-  Ddldnoy@\'d  .go  \  ’. 
Inelivieluiils  whei  wish  to  attenel  the 
me;e;ting  shemlel  e:e)ntae:t  Mrs.  Heilt- 
De;lane;y  at  (202)  4()l-()7()0. 

l)al(;el;  K(;l)niaiy  20.  2013. 
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15y  nircctioii  ol  llu;  .Siicrolai  v. 

Vivian  Drako, 

('ainmillna  Manat’ainont  Officar. 

|1  K  Ooc.  2()i:{-()425:i  I'ili!(l  2-22-1:!;  a:4r>  iim| 
BILLING  CODE  8320-01-P 

DEPARTMENT  OF  VETERANS 
AFFAIRS 

Request  for  Information:  Public-Private 
Collaborations  in  Pain  Research 

agency:  OlTice  of  Researcli  and 
Development,  VA. 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (YA]  jinhli.slies  this  Retpiest  for 
Information  (RFl)  on  ]mhlic-private 
collaborations  in  pain  research,  seeking 
to  connect  the  Veterans  Health 
Athnini.stration’s  (VHA)  Office  of 
Research  and  Development  (ORD)  with 
commercial  organizations  that  are 
conducting,  or  have  an  interest  in 
conducting,  pain  re.search  through  a 
Oooperative  Re.search  and  Development 
Agreement  (CRADA).  The  (’.RADA  is  to 
develop  puhlic-jirivate  collaborations  in 
|)ain  research  with  the  intent  of 
develo])ing  novel  therapies  that  will 
benefit  Veterans  suffering  from  chronic 
])ain  conditions. 

DATES:  This  notice  will  remain  open 
indefinitely  to  accept  inciuiries  and 
responses. 

FOR  FURTHER  INFORMATION  CONTACT: 
Interested  parties  should  contact 
Audrey  Kusiak,  Ph.D..  Scientific 
Program  Manager,  at  (202)  443-5770  or 
by  email  at  vh(u:oor(Ip(iin@v(i.gov. 
Plea.se  use  the  subject  line:  ‘‘VHA  CO 
ORD  PAIN  PUBLIC  PRIVATE 
COLLABORATIONS."  You  may  also 
write  to  Veterans  Health 
Administration,  Office  of  Research  and 
Development  (lOPOR),  810  Vermont 
Avenue  NVV.,  Washington,  DC  20420. 
When  res])onding,  jilease  jiroviile  the 
name  of  your  organization,  the  main 


area  of  research  interest,  your  name  and 
title,  and  contact  information  (including 
mailing  address,  email  address,  and 
])hone  numher).  Do  not  include 
proprietary,  classified,  confidential,  or 
sensitive  information  in  your  response. 
SUPPLEMENTARY  INFORMATION:  VA  is 
seeking  to  identifv  commercial 
organizations  that  are  intere.sted  in  tin; 
d(!velo])ment  and  translation  of  novel 
thera])ies  for  chronic  pain.  Collaboration 
will  he  made  via  a  CRADA  under  the 
authority  of  the  Federal  Technologv 
Transfer  Act  of  lU8(i  (ETTA).  Public 
Law  89-502,  Octohiir  20,  lt)80.  codified 
at  15  IJ.S.C.  3710a.  Under  the  ETTA,  VA 
and  the  private  party  may  exchange 
personnel,  services,  facilities. 
equii)ment,  intellectual  property,  or 
other  resources.  No  Fechnal  funds  may 
he  provided  to  the  collaborator,  hut  the 
VA  laboratory  is  authorized  to  acce])t 
Federal  funds.  VA  may  grant  to  the 
collaborating  party  a  licen.se  or  an 
a.ssignment  to  inventions  made  under 
the  CRADA.  VA  w'ill  select  collaborators 
based  on  a  mutually  beneficial 
relationshi])  that  is  fair  and  ecjuitahle. 
with  the  goal  of  alleviating  ])ain  in  the 
Veteran  ]K)pulation. 

Und(!r  the  CRADA,  VA's  duties  will 
include  coniKMiting  industrv 
collaborators  with  ajjprojjiiate  V'A 
investigators  conducting  jjain  research, 
luirther,  VA  will  provide  experti.sc;  in 
the  develoj)im;nt  and  im|)lementation  of 
pre-clinical  testing  (e.g.,  good  laboratory 
practice)  of  viable  thera])ies  to 
investigational  new  drugs;  design  and 
im|)lementation  of  clinical  trials;  and 
development  of  a  data-sharing  plan. 

This  REI  invites  feedback  from  private 
entities  that  are  interested  in  conducting 
public-private  collaborations  with  VA 
that  is  focused  on  translational  research 
of  chronic  pain.  Area(s)  of  intere.st  to  VA 
include,  hut  are  not  limited  to,  the 
following: 

(a)  Building  on  the  clinical  usefulness 
of  animal  models  and  outcome 
measures: 


(h)  Capitalizing  on  the  heterogeneity 
and  complexity  of  the  VA  ])ain 
po])ulation; 

(c)  Developing  relevant  therapeutic 
strategies  for  the  tr(!atment  of 
polytrauma  associated  pain,  including 
phantom  limb,  neuropathic  ])ain, 
headaches,  com])lex  regional  pain 
.syndrome,  horns,  chronic  hack  pain, 
arthritic  (joint)  pain,  etc.: 

(d)  Conditions  co-existing  with 
chronic  pain  such  as  Bost-traumatic 
Stress  Disorder,  fibromyalgia,  irritable 
bowel  syndrome,  and  chronic  fatigue 
.syndrome,  and  how  these  conditions 
contribute  to  pain  perception; 

(e)  Understanding  the  mechanisms  in 
the  develojmient  of  acute  to  chronic 
pain  and  how  to  moilulate  them;  and 

(f)  Safety  and  the  abusive  nature  of 
opioid  medication. 

VA  will  evaluate  suhmi.ssions,  and 
.selected  candidates  will  he  recpiested  to 
enter  into  a  (iRADA  with  VA.  Special 
consideration  will  he  given  to  small 
business  firms  and  con.sortia  involving 
small  business  firms.  Preference  will 
also  h(!  given  to  husine.sses  located  in 
the  United  States,  which  agree  that 
tho.se  i)roduct.s  embodying  inventions 
made  under  the  CRADA  will  he 
manufactured  suhstantiallv  in  the 
Unit(!d  States  as  provided  for  in  15 
U.S.C.  371()a(c)(4). 

I’liis  REI  does  not  obligate  VA  to  enter 
into  a  CRADA  with  any  respondents. 

VA  resiirves  the  right  to  establish  a 
CRADA  ha.sed  on  scientific  analysis  and 
ca])ahilitie.s  found  by  way  of  this 
announcement  or  other  searc:he.s,  if 
determined  to  he  in  the  best  interest  of 
the  government. 

Approved;  February  14.  2013. 

John  R.  (lingrich, 

Cbii^f  oj  Staff.  Dapavtimmt  ofVataraiis  A  ffairs. 
IFR  Doc.  2()i:!-()424H  Filed  2-22-1:!;  K;4r>  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

45  CFR  Parts  147, 155,  and  156 

tCMS-9980-F] 

RIN  0938-AR03 

Patient  Protection  and  Affordable  Care 
Act;  Standards  Related  to  Essential 
Health  Benefits,  Actuarial  Value,  and 
Accreditation 

AGENCY:  l)e])artment  of  Health  and 
I  hunan  Services. 

ACTION:  Final  ruh;. 

SUMMARY:  'I’his  final  rule  s(!t.s  forth 
standards  for  health  insurance  issuers 
consistent  with  title  1  of  the  Patient 
Protection  and  Affordable  Care  Act.  as 
amended  hy  the  Health  (iare  and 
Education  Reconciliation  Act  of  2010, 
referred  to  collectively  as  the  Affordable 
Care  Act.  S])ecifically,  this  final  rule 
outlines  Exchange  and  issuer  standards 
related  to  coverage  of  e.ssential  luialth 
iMMudits  and  actuarial  value.  This  rule 
also  finalizes  a  timeline  for  ([ualified 
health  ])lans  to  he  accredited  in 
Federally-facilitated  Exchanges  and 
amends  regulations  providing  an 
a])])lication  process  for  the  recognition 
of  additional  accrediting  entities  for 
purj)oses  of  certification  of  (jualified 
health  plans. 

DATES:  Effective  Ai)ril  20,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
E(!igha  Basini  at  (301)  492-4307.  for 
general  iidbrmation. 

Adam  Block  at  (410)  780-1098,  for 
matters  related  to  e.ssential  health 
benefits,  actuarial  value,  and 
minimum  value. 

Tara  Oakman  at  (301)  492-4253.  for 
matters  related  to  accreditation. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Background 

A.  Logislatix’o  Overview 

13.  Stakidiolder  Consultation  and  Input 

II.  Provisions  of  the  Regulation  and  .Analysis 

of  and  Res]K)ns(!.s  to  Public  Coinnunits 
A.  Part  147 — Health  Insurance  Riiforin 
Re{|uir(!monls  for  the  (;rou|)  and 
individual  IRsdlli  Insurance  \1ark(4s 
1.  .Subparl  13 — RcHjuircanents  Rcdating  to 
I  leallli  Care  Acc{!.ss 
a.  Cov(!rag(!  ofEllB  ((^147.1.50) 

13.  Part  1.55 — Exchange  Estahlishnienl 
.Standards  and  OtlKir  Ridaled  .Standards 
lJnd(;r  tin;  Affordable  Care  .Act  .Slal(!- 
Recpured  Benefits 

(;.  Part  150 — Health  Insurance  Issuer 
.Standards  Under  IIk;  Affordahh!  Can; 
Act.  Including  .Standards  Relat(!d  to 
Exchanges 

1.  .Subparl  A — Ceinaal  Provisions 

2.  .Subparl  B — El  IB  Package; 

a.  State  .S(;lection  of  B(;nclunark  ((?  150.100) 


h.  D(;t(;rnnnation  of  EHI3  for  Mulli-.Stale; 
Plans  (4}  1 50.1 05) 

c.  EHB-Bi;nchniark  Plan  .Standards 
(S  150.1 10) 

d.  Provision  of  El  IB  (S  1 50.1 15) 

i;.  Prescription  Hrng  Benefits  (??  15().122) 

f.  Prohibition  on  Discriniinalion  (<?  15(i.125) 

g.  (iost-.Sharing  Re(|uireinents  (5?  1 5(i.1  30) 

h.  AV  Calculation  for  l)(;termining  E(;vel  of 
(iovciragc;  ((?  15().135) 

i.  I,ev(;ls  of  Cov(;rage  (f?  150.140) 

j.  H(;t(;rinination  ol  Miniininn  Value; 

(S  15().  145) 

k.  Applie:atie)n  to  .Slanel-Ale)ne;  ne;ntid  Phms 
Insiele;  the;  Exeliange;  (§  150.150) 

3.  .Suhpart  C, — Ae:e;n;elitiilie)n 

III.  (ie)lle;e:tie)n  of  lnfe)rinalion  R(;e|uire;nie;nts 

IV.  Regideiteery  lm])ae:l  Analysis 

V.  Re;gid<ite)ry  Ele;xihilily  Ae:l 

VI.  Unfund(;el  Manelates 

VII.  Ee;eleralism 

VIII.  Api)e;nelix  A — List  e)f  EHB  Be;ne:lnuarks 

IX.  Appe;nelix  B — Liirge;st  EEDVIP  He;ntal  anel 

Visiem  iMan  Optienis.  as  e)f  Mare;h  31. 

2012 

Acronym  List: 

Bee:au.se  e)f  tlie;  many  e)rgauizatie)n.s 
anel  te;rm.s  te)  whiedi  wo  rotor  by  ae:re)nym 
in  this  final  rule;,  wo  are;  li.sting  tlu;.so 
ae:re)nym.s  anel  thoir  e:e)iTe;.sj)e)neling  te;rm.s 
in  :ilphahe;tie:al  e)rele;r  l)(;le)w: 

.AV  Aeluiu'iid  Vidue; 

C.HIP  Childre;n's  He;alth  Insuranea;  Preegrain 
CM.S  Ce;nle;rs  leer  M(;elie:are;  14  Me;elie:inel 
.Se;rvie:e;s 

1K)I.  IJ.S.  ne;partine;nt  e)f  l.iihe)r 
EHB  Esseattial  He;alth  Benefits 
ERl.SA  Empleeye;;;  Re;tire;ine;nt  lne:e)ine; 
.Se;e:urity  Ae:t  (20  U..S.C.  se;e:tie)n  1001.  e;t 
se;ei.) 

MJA  U..S.  14)0(1  anel  Drug  Administration 
EEDVIP  Eeeleral  Emple)ye;(;s  Deaital  anel 
Vision  Insuraneie;  Pre)gram 
EEHBP  Ee;(l(;ral  Em])le)ye;(;s  H(;iilth  Be;ne;fits 
Program 

ESA  Ele;xihle;  .S|)en(ling  Arrangeme;nt 
I  lEIJIS  I  le;althe;ar(;  Eff(;e:tive;ne;.ss  Data  anel 
hde)rmatie)n  .Se;t 

nils  l)..S.  De;))arlnu;nt  e)f  H(;allh  anel  Human 
.Se;rvie:es 

HIO.S  He;allh  Insnranex;  ()ve;rsighl  .Svste;m 
IIMO  He;alth  Maintenane;e;  Organization 
HRA  He;alth  Re;imhurse;me;nt  Arrange;me;nt 
ll.SA  He;alth  .Savings  Ae:e;e)unl 
lOM  Institute;  e)f  Me;elie:ine; 

ICR  lide)rmatie)n  Ce)ll(;e:tion  R(;e]uireme;nts 
IR.S  lnte;rnal  R(;v(;nue;  .S(;rvie:(; 

MV  Minimum  Value; 

NAIC  Niitioned  Asse)e:iation  eel  Insuranea; 
C.ommission(;rs 

OMB  Offiea;  of  Managenie;nl  anel  Budge;! 
OPM  U.S.  Office;  of  Personnel  Manag(;me;nt 
PHSAct  Public  H(;iillh  .S(;rvi(:(;  Act 
PR  A  Pii])e;rw()rk  R(;(lne;ti()n  Act 
QHI>  Qualified  H(;alth  Plan 
.SHOP  Small  Bnsin(;ss  H(;idth  Options 
Program 

.SSA  .Socieil  .S(;curity  Administnition 
The;  Ae:t  .Se)e:icd  .Se;e:nrity  Ae:t 
'I’he;  Code;  lnl(;rn;il  R(;v(;nu(;  Code;  of  lOHli 
II.SP  United  .Stales  Phiirmae:()p(;i<i 

Exiiciitivc  Suniiiuiiy:  Boginning  in 
2014,  all  nem-granelfathorod  hoalth 


insuranco  covorago  in  the;  inelivielual 
anel  small  grouj)  markots,  Moelicaiel 
honedimark  anel  l)onchmark-o(iuival(;nt 
])lan.s.  anel  Basic  Hoalth  Bre)grams  (if 
applicable;)  will  covor  os.sonlial  hoalth 
honofits  (E31B).  which  incluelo  items  anel 
.sorvic(;.s  in  10  .stiitutorv  l)one;fil 
e:ate;ge)rie;.s.  such  as  he).spitalizatie)n, 
])ro.se;riptie)n  drugs,  anel  matornity  and 
nowheern  caro,  anel  are;  e;e|ual  in  .se:e)|)e;  te; 
a  typie:al  e;mple)ye;r  he;alth  pl;m.  In 
aelelitie)!!  te)  eefforing  EHB,  ne)n- 
granelfathoroel  hoalth  insuranex;  plans 
will  me;e;t  .spe;e;ific  aeduarial  value;s 
(AYs):  00  pe;re;e;nt  fe)r  a  hreenzo  plan,  70 
pe;rc:e;nt  for  a  silver  i)lan.  80  |)e;re:e;nt  tor 
a  ge)lel  plan,  anel  90  ])e;re:e;nt  for  it 
platinum  plan.  3’he;.se;  AVs,  e;alle;el 
“me;tal  levels.”  will  a.ssist  ceensumors  in 
e:e)m])aring  anel  soloeding  he;alth  plans  by 
allowing  a  peitontial  onreelloe;  to  exmiparo 
the  relative  payment  generosity  e)f 
available  plans.  Taken  teigether,  EHB 
anel  AV  will  signifie:antly  ine:re;ase; 
e:onsumers’  ability  to  ceempare;  anel  make; 
an  informeel  che)ie;e;  eihout  health  i)lan.s. 

'fhe  De;partme;nt  of  Health  anel  Human 
.Se;rvie:e;s  (HH.S)  has  pre)viele;el 
infeermation  een  EHB  :mel  AV  stiinehirels 
in  se;ve;ral  ])hiise;s.  On  De;e:e;mhe;r  10. 

2011,  HH.S  releaseel  a  hulle;tin  '  (the;  EHB 
Bidletin)  fe)lle)winga  re;pe)rt  freem  the; 

U.S.  De;piirtme;nt  of  Laheer  (DOl.)-' 
ele;.se:rihing  the;  se;e)pe;  e)f  hene;fit.s 
tyi)ie;ally  e:e)ve;re;el  uneler  e;mple)yer- 
sjeeen.seereel  e;e)ve;rage;  anel  an  HH.S- 
e:e)mmi.ssie)ne;el  .stuelv  freim  the;  Institute; 
of  Me;elie:ine  (lOM)'*  re;e:e)mme;neling  the; 
e;rile;ria  anel  metheeels  leer  ele;te;rmining 
anel  uiielating  the  EHB.  'rhe;  EHB 
Bidletin  eiutlineel  an  inte;nele;el  re;gulate)ry 
appre)ae;h  for  elefining  EHB.  inedueling  a 
henedimark-haseel  framework.  .Shortly 
lhere;afte;r,  on  January  25.  2012.  HHS 
re;le;aseel  an  illustrative  list  of  the  large.st 
three;  small  group  market  proelucts  hv 
stcite,  whie:h  was  uj)date;el  ein  July  2. 

2012. ^  HHS  further  edarifieel  the; 
ai)i)re)<u:h  ele;.se:rihe;el  in  the  EHB  Bulletin 
thre)ugh  a  serieis  e)f  Fre;eiue;ntly  Askeel 
Que;.stie)ns  (EAQs),'*  releaseel  on 


'  ■‘Essoiitiiil  Heeiilth  lleeiiofits  Iliilleetiii."  I)(;(:(;ml)(;r 
it).  21)1 1.  .\viiil:il)l(;  set:  hit})://i:i'iii>.vius.;j,o\/ 
ivs(>uiTvs/lilvs/Fih^s2/t2 1  (>20 11/ 
assanlidi  lifdlth  /joic/i/.s-  hdllt^tid.fxlf. 

- ■■.Solvcleul  Moelical  Boueel'its:  ,A  n;));)!'!  troll)  till' 
Dopariniiait  of  l.al)(ir  to  llie;  Doparlinont  of  lloaltli 
anel  lliiinan  .Sorviceis."  .April  15,  2()l  1.  Availalile;  :il: 
/i///).7/iriiii./)/.s'."e)e/m\s/c/),s/,s;)/ 
sflnirdlH-nsit'porl.ixIf. 

'  Inslilule;  of  Meieliciiu;.  "Essonlial  1  leiallli 
lioiiclils:  Halancing  (iovonige;  anel  Co.sl.  "  Oclolior  (i. 
21)1 1.  Aveiilalile;  ;il:  ltlli)://\v\v\\  .idni.d(ld/lti^p()rln/ 

201  l/Fss(dilidI-Hfdllh-l}im-lils-ISdl(nu:inn-Cdvvid!id- 
(dul-C'dsl.dspx. 

'  "fissonlial  tloiillli  lleaiolils:  l.isi  of  the;  l.aigiisl 
I  hreie;  .Sm.ill  Croiii)  I’roeliicis  liy  .Stale;.  "  )iil\  3.  21)12. 
.Availalile;  at;  hUp:/ /cciio.cms.i’ov/ wsourcds/fUds/ 
l(n<’(‘sl-sni<’r(>dpprt>(td(ls-7-2-20l  2.p(ll.l’l)F. 

'"Er(;(|ii(;ntly  Askoel  Qu(;stions  on  Esseailial 
lleialtli  Beaieifils  Bnllolin."  Eohruarv  17.  21)12. 
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February  17,  2012.  On  |uly  20,  2012, 

IIIKS  published  a  final  rule*’  aiitborizing 
the  (H)lle(;lion  of  data  to  b(i  used  iinder 
the  intended  process  for  .states  to  select 
froui  among  sevtnal  heiichmark  options 
to  (hdlne  FI  IH. 

I II  I.S  also  puhlislnul  a  hnlletin  ^ 
outlining  an  intcmded  r(!gulatory 
approach  to  calculations  of  AV  and 
imi)lementation  of  cost-sharing 
nuluctions  on  l*'ehruarv  24,  2012  (the 
AV/('.SR  hnlletin).  Spcicifically.  HUS 
outlined  an  intcmded  regulatory 
approach  for  the  calculation  of  AV.  de 
minimis  variation  .standards,  and  silv(!r 
l)lan  variations  for  individuals  eligible 
for  cost-sharing  reductions  among  other 
topics.  As  described  in  section  IB  of  this 
preamble.  "Stakeholder  Cionsultation 
and  Input,"  HflS  reviewed  and 
considered  comments  on  both  the  FHB 
and  AV/CSR  bulletins  in  develo])ing  the 
notice  of  proposed  rulemaking  and  this 
final  rule. 

In  addition,  this  rule  finalizes  an 
amendment  to  4.')  (8’R  l.')(i.27.'j.  as 
published  on  Inly  20.  2012  (77  f’R 
420.58),  which  established  the  first 
|)hase  of  an  intended  two-phase 
a|)proach  to  recognizing  accrediting 
entities.  As  directed  under  law. 
recognized  entities  will  implement  the 
standards  established  under  the 
Affordable  Hare  Act  for  c|nalified  health 
plans  (QHBs)  to  he  accnulited  on  the 
basis  of  local  pcirformance  on  a  timeline 
established  hv  the  Fxchange.  The 
amendment  to  phase  one  included  here 
do(!S  not  alter  recognititni  of  the 
National  (Committee  for  Quality 
A.ssurance  (N(iQA)  and  URAH  as 
published  in  the  Federal  Register  notice 
on  November  28.  2012  (77  FR  70108). 
The  amendment  j)rovides  an 
opj)ortunity  for  additional  accrediting 
entities  meeting  the  conditions  in  listed 
§  1.50.27.5  to  he  recognized  by  the 
Secretary,  until  pha.se  two  is  in  (dfect. 
This  op]K)rtnnity  includes  an 
a|)plication  and  review  process.  I’his 
final  ride  also  sets  forth  a  timeline  for 
the  accreditation  standard  for  the 
purjio.ses  of  QHP  certification  in 
Federal Iv-facilitated  Fxchanges. 

,\v;iil;il)l(!  ill:  hit !)://<:(  iiti.cms.^oy/msourrcs/filcs/ 
i’ihs2/02  /  72()12/iMt-f(tti-rmi.i>df. 

■'I’iilidiil  I’roUiction  iind  .Mlonliilild  Oiiio  ,\(:l;  Oiitii 
OolliKitioii  III  .Sii|)|>(irt  .Sliiniliii'ils  Kil.itod  In 
Kssiiiitiid  lldiilth  Hnnidits:  Kncogiiitioii  (it  Ihititios  lor 
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I.  Background 

A.  L(!;^isl(iti\'(;  Ovairiim' 

Section  1802  of  the  Affordable  Hare 
Act  provides  for  the  establishment  of  an 
IdlB  package  that  includes  coverage  of 
FHB  (as  defined  by  the  .Secretary  of  the 
ne|)artment  of  Health  ami  Humau 
.Services  (the  .Secretary)),  cost-sharing 
limits,  and  AV  nujuirements.  'I’he  law 
directs  that  FHB  he  eipial  in  .sco|)e  to  the 
henefits  covered  by  a  tvpical  employer 
])lan  and  cover  at  lea.st  the  following  10 
general  FHB  categories:  Ambulatory 
patient  services;  emergency  services; 
liospitalization;  maternity  and  newborn 
care;  mental  health  and  substance  u.se 
disorder  services,  including  behavioral 
health  treatment;  pre.scription  drugs; 
rehabilitative  and  hahilitative  services 
and  devices:  lahoratorv  services: 
preventive  and  wellness  .services  and 
chronic  di.sease  management;  and 
pediatric  services,  including  oral"  and 
vision  care.  .Sections  1802(h)(4)(A) 
through  (D)  of  the  Affordable  Hare  Act 
establish  that  the  .Secretary  must  define 
FflB  in  a  manner  that  (1)  reflects 
appropriate  balance  among  the  10 
statutory  l']HB  categories;  (2)  is  not 
designed  in  such  a  way  as  to 
discriminate  based  on  age,  disahilitv,  or 
expected  length  of  life;  (8)  takes  into 
account  the  health  care  needs  of  diverse 
segments  of  the  j)0])ulation;  and  (4)  does 
not  allow  denials  of  FHB  based  on  age, 
life  expectancy,  or  disahilitv.  .Sections 
1 802(h)(4)(fi)  aiul  (F)  of  the  Affordable 
Hare  Act  further  direct  the  .Secretarv  to 
consider  the  provision  of  emergency 
services  and  dental  henefits  when 
determining  whether  a  particular  health 
jdan  covers  FHB.  Finally,  sections 
18()2(h)(4)(H)  and  (H)  of  the  Affordable 
(kire  Act  specify  that  the  .Secretary 
periodically  review  the  FHB,  rejiort  the 
findings  of  such  review  to  the  Hongress 
and  to  the  public,  ami  update  the  FHB 
as  needed  to  address  any  gaps  in  access 
to  care  or  advances  in  the  relevant 
evidence  base.  Section  1811(d)(8)(B)  of 
the  Affordable  Hare  Act  establishes  that 
states  mav  require  a  QHP  to  cover 
additional  henefits  beyond  those  in  the 
FHB,  provided  that  the  state  defrays  the 
co.sts  of  such  reijuired  benefits. 

As  first  de.scrined  in  Public  Health 
.Service  (PH.S)  Act  .section  2711,"  to 

"  W(!  mill!  Ilial  lli(!  AH()r(liil)l(!C:<iri!  Acl  usii.s  llio 
lorms  '‘ilonlar’  and  ‘  (iral"  inU!r(:hani>(!al)lv  wlum 
ndnri  iii};  In  llin  ixalialric  dniilal  earn  calo^ni  v  ol 
1111!  [s(^r.  snclion  I :H)2(li)( !)()).  |■(!l(!|■^ill■>  In 
IMulialric  nra!  i:ai'n.  and  .snclinn  l.'tl  I (d)(2)(H)iii). 
ndniTina  In  sland-ainnn  dnnial  linnidil.s).  .Siinilarlv. 
\v(!  inland  Inr  iniipnsns  nl  llin  Idlll  nila  llial  llin.sn 
lanns  tin  nsod  willinnl  dislinclinn. 

7.'>  FR  ;i71lta.  :i71(n  (|niU!  2«.  2010).  I'lii! 
rnaiilalinns  daliiia  "nssnniial  hnallli  linnolils"  hv 
crnss-rnlnranci!  In  scclinn  i;i02(h)  oI  IIh!  Allordahlo 
('.iiro  Acl  and  applicahia  raj>ulalinns.  which  liad  nnl 


determine  which  benefits  are  FHB  for 
puiqio.ses  of  conqilying  with  PH.S  Act 
section  2711  and  its  inqilementing 
regulations,  the  Departments  of  Labor, 
Treasury,  and  HI  I.S  will  consider  a  self- 
insured  group  health  jilan,  a  large  groiq) 
market  health  ])lan.  or  a  grandfathered 
group  health  ])lan  to  have  u.sed  a 
liermi.ssihle  definition  of  FHB  under 
section  18()2(h)  of  the  Affordable  Hare 
Act  if  the  definition  is  one  that  is 
authorized  by  the  .Secretary  of  HI  I.S 
(including  any  available  benchmark 
ojition.  sui)])lemenled  as  needed  to 
ensure  coverage  of  all  ten  statutory 
i:ategories).  Furthermore,  the 
Departments  intend  to  work  with  those 
plans  that  make  a  good  faith  effort  to 
apjily  an  authorized  definition  of  FHB 
to  ensure  there  are  no  annual  or  lifetime 
dollar  limits  on  FHB. 

.Section  1801  (a)(1)(B)  of  the 
Affordable  Hare  Act  directs  all  issuers  of 
QHPs  to  cover  the  FHB  package 
descrihed  in  section  18()2(a)  of  the 
Affordable  (iare  Act,  including  coverage 
of  the  services  described  in  section 
1802(1)),  adhering  to  the  cost-sharing 
limits  described  in  section  1802(c),  and 
subject  to  1802(e),  meeting  the  AV 
levels  established  in  section  1802(d). 
.Section  2707(a)  of  the  PH.S  Act  extends 
the  coverage  of  the  FHB  ])ackage  to 
issuers  of  non-grandfathered  individual 
and  small  grou])  policies  beginning  with 
plan  years  starting  on  or  after  )anuary  1, 
2014,  irrespective  of  whether  such 
issuers  offer  coverage  through  an 
I'Nchange.  In  addition,  section  2707(b) 
of  the  PH.S  Act  directs  non- 
grandfathered  group  health  plans  to 
ensure  that  cost-sharing  under  the  plan 
does  not  exceed  the  limitations 
described  in  sections  1802(c)(1)  and  (2) 
of  the  Affordable  Hare  Act. 

.Section  1802(d)(2)  of  the  Affordable 
Hare  Act  describes  the  levels  of  coverage 
that  section  1802(a)(8)  includes  in  the 
FHB  package:  00  percent  for  a  bronze 
|)lan,  70  percent  for  a  silver  ])lan.  80 
percent  for  a  gold  ])lan,  and  90  ])ercent 
for  a  ])latinum  plan.  .Section  1802(d)(8) 
directs  the  .Secretary  to  develop 
guidelines  that  allow  for  de  minimis 
variation  in  AY  calculations. 

Section  1811(c)(l)(D)(i)  of  the 
Affordable  (kire  Act  directs  a  health 
plan  to  "be  accredited  with  respec:t  to 
local  i)erformance  on  clinical  c|uality 
measures  *  *  *  By  any  entity 
recognized  by  the  .Secretary  for  the 
accreditation  of  health  insurance  issuers 
or  ])lans  (so  long  as  any  such  entity  has 
trans])arent  and  rigorous  methodological 
and  scoring  criteria).”  .Section 
1811(c)(l)(D)(ii)  reipiiresthat  QHPs 

boon  is.siiod  nl  llio  liino  ol  publiciilion  ol  Iho 
idgiiliilions  iniplonionlin^  I’l  I.S  Acl  soction  2711. 
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“receive  such  accnulitation  witliin  a 
|)(!ri()(l  estaljlished  liy  an  Fxcliang(; 

*  *  *  ”.  In  a  final  ruh;  ])nl)li.sluul  on 
Inly  20,  2012  (77  FR  42058),  liecanse 
N(;QA  and  DRAG  already  met  the 
staintory  re(|uirement.s,  lh(!y  wine 
r(;c{)gnized  as  accrculiting  entities  on  an 
interim  basis,  sul)ject  to  tin;  submission 
of  docnnumtation  nuininid  in  45  GFR 
150.275(c)(4).  'I’liis  recognition  is  now 
effective  as  indicated  in  the  Federal 
Register  notice  (77  FR  701  (>3)  pnljlislnul 
on  November  23,  2012,  titled 
“Recognition  of  Fntitiiis  for  the 
Accreditation  of  Qualified  Ibxdtb 
Idans.” 

In  this  final  rule.  HMS  establishes  a 
process  by  which  accrediting  entities 
that  an;  not  already  recognized  can 
submit  an  aj)])lication  to  l)e  recognized 
and  a  pro])osed  notice  and  final  notice 
process  for  recognizing  any  new 
accrediting  entities.  This  final  rule  also 
.sets  forth  a  timeline  for  the  accreditation 
r(;(]uirement  in  a  F’ederally-facilitated 
Fxchange. 

/i.  St(ik(^lu)I(U;r  (Jonsultdtion  and  Input 

mis  consulted  with  interested 
stakeholders  ou  several  ])olicies  related 
to  El  111,  AY,  and  Exchange  functions. 

I II  IS  held  a  number  of  list(;ning  .sessions 
with  consumers,  providers,  employers, 
health  plans,  and  stat(;  re])r(;sentaliv(;s 
to  gather  jnihlic  input,  and  released 
.several  documents  for  publii:  revi(;w 
and  comment.  In  addition.  Ill  IS 
consulted  with  stakeholders  through 
regular  meetings  with  the  National 
A.ssociation  of  Insurance  (Commissioners 
(NAIG),  regular  contacd  with  .states 
through  the  process  of  awarding  and 
monitoring  grants  for  the  e.stahli.shment 
of  Exchanges,  Medicaid  consultations, 
and  meetings  with  tribal  leaders  and 
representatives,  health  insurance 
issuers,  trade  groups,  consumer 
advocates,  employers,  and  other 
interested  parties. 

HUS  received  ajiproximately  T1 ,()()() 
comments  in  response  to  the  EHB 
Bulletin.  Gommenters  rejiresented  a 
wide  variety  of  stakeholders,  including 
health  insurance  issuers,  consumers, 
health  providers,  states,  em])loyer.s. 
(;mplovees,  and  Members  of  (Congress. 

In  the  pro])o.sed  rule,  we  noted  that 
these  comments  were  considered  as  the 
policies  were  developed  and  were  also 
ilisciissed  throughout  the  preamble  of 
the  j)ropo.sed  rule.  HMS  has  consulted 
with  and  will  continue  to  consult  with 
federally  recognized  tribes  on  the 
])rovi.sion.s  of  this  rule  that  im])act 
tribes. 


II.  Provisions  of  the  Regulation  and 
Analysis  of  and  Responses  to  Public 
(Comments 

TIk;  ])ro])osed  rule,  titled  “Patient 
Prot(;ction  and  /Mfordable  (Care  Act: 
.Standards  Relat(;d  to  Es.sential  H(;alth 
Benefits,  Actuarial  Value,  and 
Accr(;ditation“  (77  I'R  7()(>44).  was 
published  in  the  Federal  Register  on 
Noveml)(;r  2(i.  2012.  In  that  rule,  we 
proposed  to  codifv  regulations  in  45 
(CFR  parts  147,  1.55,  and  150.  For  Part 
147,  we  ])ropt).sed  standards  for  health 
insurance  issuers  in  tin;  small  group  and 
individual  mark(;ts  related  to  health 
insurance  reforms.  For  Part  155,  we 
|)ro])0.sed  standards  for  states  seeking  to 
recpure  benefits  in  addition  to  tho.se  in 
EHB  and  outlined  the  pro])o.sed 
standards  for  Exchanges  relat(;d  to  the 
QHP  accreditation  timeline. 

Additionally,  for  Part  150,  we  |)roi)o.sed 
standards  relating  to  EHB  and  AV,  as 
well  as  relating  to  accr(;ditation  of  QHP 
issuers,  'fhese  standards  a])])ly  only  in 
the  individual  and  small  gronj)  markets, 
and  not  to  Medicaid  l)(;nchmark  or 
b(;nchmark-(;(iuivalent  plans.  In  a 
pro])o.s(;d  rule,  r(;lea.sed  on  lanuary  14, 
2013.  titled  “Medicaid,  (Children’s 
Ihialth  Insurance;  Programs,  and 
I'Cxchanges;  Es.sential  H(;alth  B(;nefit.s  in 
Alternative;  Be;ne;fil.s  Phms.  Eligibility 
Ne)tie:e;,s,  Fair  Heeiring  anel  Appeal 
Pre)e;e;.sse;.s  tor  Meelieiiiiel  <mel  l'Cxe:hange; 
Eligibility  Appeals  anel  ()tlu;r  Preevisieens 
Relateel  te;  Eligibility  anel  Enre)llmenl  for 
Exedianges,  Meelie.aiel  anel  (CHIP,  anel 
Me;elie:<iiel  Preminms  anel  (Cexst 
Sharing,”  (CMS  pre)pe)se;el  EHB 
;il)plie:ahility  te;  Me;elie:aiel. 

\Ve  re;e;e;iveei  apj)re)ximate;ly  5.708 
])nhlie:  e:e)nunent.s  ine:lueling  re)ughly  000 
le)tal  unie|ue;  le;tte;r.s  e)n  the;  es.sential 
he;alth  benefit  pre)pe).sal,s.  ine:lneling 
e;e)mme;nts  from  .states,  health  plans, 
industry  e;x])e;rt.s,  health  e:are  jjiovielers. 
Members  e)f  Ge)ngre.s.s,  e:e)nsume;r  gre)uj).s. 
anel  members  e)f  the;  puhlie;.  Manv  non- 
uniepie;  e:e)nunent.s  e:e)ne;e;rne;el  e:e)ve;rage; 
e)f  lae:tatie)n  .se;rvie;e;.s,  me;eiie;al  fe)oel.s, 
aeaipimctnre  se;rvie;e;.s.  mate;rnity 
e;e)ve;rage;  fe)r  elej)e;nele;nt.s,  anel  e;e).st 
sharing  for  mental  he;alth  .se;rvie;e;.s.  Many 
e:e)nune;nle;r,s  e;xpre;.s.se;el  e;e)ne:e;rn  al)e)nt 
the;  e:e)mpre;hensive:ne;.s.s  e)f  the;  |)re)])e)seel 
l)e;ne:hmark  stanelarel.  the;  l)alane;e; 
he;twe;e;n  affe)rel<ihility  einel  steete 

'"Miidiciiid.  CldldriMi's  lliiidlli  Insuriinci; 
I’l'd^rains.  and  lOxctianaas:  OssiMitial  llaaltli  liinudits 
ill  Allornalivi!  I{(audils  I’laiis.  Iliailiililv  Ncilicos. 
I'iiii'  llKariiif;  and  A|)|H!al  I’rociissa.s  liir  Madicaitt 
an(t  I'ixclianai!  Idigitiitil v  Appeals  and  Olhar 
I’rovisions  Kalalad  Id  Idiaihilitv  and  I'aindiniant  for 
I'ixclian^as.  Madicaid  amt  Cllll’.  amt  .Ntadicaid 
I'raniinms  and  eiosl  .Sliariiif’.  7)t  I'  K  4.'j()4  (propdsatt 
lanuary  22.  2()1.'!)  (Id  lia  codiliad  al  42  CI'  K  parls 
4:t0.  4:u.  4:i3.  4:1.').  44I).  447.  and  4,')7  and  4,'>  CFR 
pari  l.S.S). 


ne;xil)ility,  anel  the;  length  of  the;  puhlie: 
e:ouuue;nt  perieiel.  In  this  final  rule,  we; 
preiviele;  a  summary  eif  e;ae;h  pre)pe).se;el 
preivisiem,  <1  summary  eif  the;  puhlie: 
e:e)nuue;nt.s  re;e:e;ive;el  anel  eiur  re;spe)n.se;.s  te; 
them,  anel  the;  j)e)lie:ie;.s  we;  are;  finidizing. 

The;  e:e)nune;nl.s  ;mel  enir  re;.spe)n.se;.s  te; 
ge;ne;ral  e:e)mment.s  are;  se;t  tenth  be;le)w. 

G’enume;;)/;  Se;ve;ral  e:e)nune;nters  we;re; 
e:e)ne:erne;el  that  the;  30-elav  e:e)nune;nt 
|)e;rioel  was  neit  an  aele;ejuate;  amenmt  eif 
time  te)  proviele;  suffie:ient  fe;e;elhae:k  on 
the;  pre)pe).se;el  re;gulatie)n.  Spe;e:ifie:ally, 
many  e:e)nune;nte;rs  re;ejue;.ste;el  a  00-elay 
e:onuue;nt  perieiel.  hut  jireivieleel  ne) 
substantive;  e:e)nuue;nt. 

Rusf)onsu:  (CMS  ])re)vieleel  ii  30-el<iv 
e:e)nune;nt  pe;rie)el.  whie:h  is  e:on.si.stent 
with  the;  Aehuini.strative  Pre)e:e;elure;  Ae:t 
anel  the;  i)e)lie:y  e;.stablishe;el  by  the; 
A.ssistant  Se;e:re;tarv  fe)r  Aelministratieni 
(ASA)  anel  the;  Offie:e;  e)f  Management 
anel  Buelget  (OMB).  We  ne)te  that  (CMS 
j)re;vie)u.sly  alle)we;el  fe)r  an  e;xte;uele;el 
e:omme;nt  pe;rie)el  e)n  the  EHB  Bnlk;tin, 
whie:h  outliueel  the  inteneleel  pe)lie:y  in 
the;  pre)])e)se;el  rule.  GMS  he;lie;ve;s  that 
inte;re;ste;el  .stakeholelers  hael  aele;eiuate; 
e)])])e)rtunity  te)  ])re)viele;  e:e)nuue;nt  on  the 
])e)iie:ie;s  estahlisheel  in  this  filled  rule. 

A.  Part  147 — Health  Insurance  lielorni 
Hecjuireinents  for  the  (Iroup  and 
Individual  Health  Insurance  iMarkets 

1.  Snbpai't  B — Re;einire;ments  Re;latingte) 
He;alth  (Care;  Ae:e:e;.s.s 

a.  (Ce)ve;rage  e)f  EHB  (tj  147.1 50) 

Se;e:tie)n  2707(a)  e)f  the;  PIES  Ae:t.  as 
aeleleel  by  the  Affe)relal)le  (Ceire  Ae:t. 
elire;e:t.s  he;alth  iu.snrane:e;  issue;r.s  that 
e)ffe;r  ne)n-granelfathe;re;el  he;alth 
insurane.e  e:e)ve;rage;  in  the;  ineliviehial  e)r 
small  grou])  market  to  ensure;  that  sue:h 
e:e)ve;rage;  iue:lnele;.s  the;  EHB  pae:kage, 
whie:h  is  elefineel  unele;r  .se;e:tie)n  1302(a) 
of  the;  Afforelable  Gare;  Ae:t  te;  ine:hiele  the 
e:e)ve;rage;  e)f  EHB.  apj)lie:atie)n  e)f  e:e).st- 
shariug  limitations,  auel  AV 
reejiiire;me;nt.s  (plans  nui.st  be;  a  l)re)nze;, 
silver.  ge)lel,  or  platinum  plan,  e)r  a 
e:ata.stre)phie:  j)lan). 

.Se;e:tie)n  1255  of  the;  Afforelable;  (Care 
Ae:t  ])re)viele;s  that  this  EHB  pae:kage 
stanelarel  a])j)lie;s  starting  the;  first  ])lan 
ye;ar  tor  the;  siuidl  gre)up  market  e)r 
|)e)lie:y  year  fe)r  the  ineliviehial  market 
l)e;ginning  e)n  e)r  after  lanuary  1, 2014.  In 
45  (CFR  147.150(a).  we;  implement  the; 
re;e|nire;me;nt  in  .see:tie)n  27()7(a)  e)f  the; 
PIES  Ae:t  that  a  he;alth  in.surane:e;  i.s,sue;r 
that  e)ffe;r.s  he;altli  in.snrane:e  e:e)ve;rage;  in 
the;  ineliviehial  or  small  group  market — 
iusieie;  or  ontsiele  of  the;  Exe:hauge; — 
e;u.sure;s  that  sue:!;  e:e)ve;rage;  eilfers  the 
f'CHB  pae:kage;. 

.Se;e:tie)u  2707(1))  of  the;  PHS  Act 
pre)viele;.s  that  a  group  he;alth  plan  shall 
ensure  that  any  e:e)st-sharing 
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rcfciuinanents  under  the  plan  does  not 
exceed  the  limitations  providtul  for 
nndcir  section  13()2(c)(  l).  annual 
limitation  on  cost-sharing,  and  (c)(2). 
animal  limitation  on  dednctililes.  of  tlie 
Affordalile  (iare  Act.  Section  71.5(a)(1)  of 
the  lunployee  Retirement  Income 
.Security  Act  (liRlSA)  ami  section 
t)81 5(a)(1)  of  the  Internal  Revenue  (iode 
(the(iode)  incorporate  section  2707(1)) 
of  the  IdtS  Act  into  I'iRKSA  and  the 
(iode.  In  the  preamhle  to  the  ])roj)osed 
rule.  nils.  DOL.  and  the  Department  of 
the  Treasury  state  that  they  read  section 
2707(1))  to  ap])ly  the  dednctihle  limit 
(lescrihed  in  .section  1302(c)(2)  of  the 
Affordahle  ('.are  Act  only  to  plans  and 
issuers  in  the  small  group  market  and 
not  to  .self-insnred  group  health  jilans. 
large  group  health  plans,  or  health 
insurance  issuers  offering  health 
insurance  coverage  in  the  large  group 
market.  However,  no  rules  to  implement 
that  interpretation  were  propo.sed  at  that 
time  and  we  noted  that  section 
147.150(h)  would  he  reserved.  The  three 
Dejiartments  intend  to  engage  in  future 
rulemaking  to  implement  section 
2707(h)  hut.  in  light  of  comments 
received  on  the  interpretation  of  section 
2707(h).  are  explaining  in  more  detail 
here  our  intended  apj)roach  to  this 
provision  and  the  application  of  the 
.section  1302(i:)(l)  and  (2)  cost-sharing 
limits  to  grouj)  health  plans.  .Sei:tion 
2707(1))  provides  that  “|a|  grouj)  health 
|)lau  shall  ensure  that  any  annual  cost 
.sharing  iinjio.sed  under  the  |)lan  does 
not  exceed  the  limitations  i)rovi(led  for 
under  |)aragra|)hs  (1)  and  (2)  of  section 
1302(c)."  We  recogidze  the  j)otential 
ambiguity  in  this  reference  to  the 
limitations  jirovided  under  section 
1302(t:)(l)  and  (2)  of  the  Affordahle  (kire 
Act.  As  noted  below  in  res|)on.se  to 
comments,  we  read  section  2707(h)  as 
nujuiring  all  grouj)  health  jilans  to 
comj)ly  with  the  annual  limitation  on 
out-of-j)ocket  maximums  ilescrihed  in 
.section  13t)2(c)(l )."  annual  limitation 
on  cost-sharing.  At  the  .same  time. 
I'.onsistent  with  the  aj)j)roach  (lescrihed 
in  the  j)reamble  to  the  j)roj)o.sed  rule,  we 
continue  to  believe  that  only  j)lan.s  and 
issuers  in  the  small  grouj)  market  are 
subject  to  the  deductible  limits 
described  iu  section  1302(c)(2). 

We  believe  there  are  two  alternative 
reads  of  the  statute  that  give  strong 
textual  suj)j)ort  for  this  inlerj)retation  of 
the  relationshij)  between  of  section 
2707(1))  and  section  1302(c)(2)  and  lead 
to  effectively  the  same  result.  The  first 
iuterjiretation  would  imjilement  .section 


"  Noll!  that  I’ll.S  ,\i:l  soolion  2707  is  nol 
applicahti!  to  }>raiiilfalli(!r(!(i  lusiltli  plans.  .S'oi' 20 
CI  K  .S4.!)K1.S-12.')1T.  2!){:i  K  2r)<)().71,')-12.''>l.  4.') 
CtK  147.140. 


2707(l))’.s  direction  that  grouj)  health 
j)laus  comj)ly  with  .section  1302(c)(1) 
and  (2)  by  substituting  the  term  “grouj) 
health  j)lan"  from  section  2707(1))  where 
the  term  “health  j)lan”  aj)j)ear.s  in 
section  1302(c)(1)  and  (2).  The  annual 
limitation  on  cost-sharing  in  section 
1302(c)(1)  aj)j)lies  to  all  "health 
j)lan|.s|.“  and  so  under  this 
interj)retation  that  limitation  would 
aj)j)ly  to  all  “grouj)  health  j)lau|s|.“  In 
contrast,  the  annual  limitation  on 
deductibles  in  section  1302(c)(2)  aj)j)lies 
only  to  “health  j)lan|s|  offered  in  the 
small  grouj)  market,"  and  so  under  this 
interjiretation  that  limitation  would 
aj)j)ly  only  to  insured  small  grouj) 
market  health  j)lans. 

Under  the  .second  interj)retation  we 
see  as  consistent  with  the  statutory  t(!xt. 
.section  2707(b)  could  be  read  to  nujuire 
all  grouj)  health  jilans  to  comj)ly  with 
both  the  annual  limitation  on  cost- 
sharing  in  section  1302(c)(1)  and  the 
annual  limitation  on  deductibles  in 
section  1302(c)(2).  Section  1 302(c)(2)((;). 
however.  j)rovide.s  that  the  caj)  on 
deductibles  shall  he  aj)j)lied  in  such  a 
manner  .so  as  not  to  affect  the  actuarial 
valiK!  of  the  j)lau.  If  the  liniitatiou  on 
deductibles  were  interjireted  to  aj)j)lv  to 
large  and  self-insured  grouj)  health 
j)lan.s,  the  Dej)artment.s  would  engage  in 
rulemaking  to  imj)lement  this  jirovision 
broadly,  so  as  to  j)rovi(le  relief  to  large 
and  self-insured  grouj)  health  j)lans  in 
ca.ses  where  comjilying  with  the  limit 
on  deductibles  would  affect  the 
actuarial  value  of  those  j)lan.s.  We 
anticij)ate  that  we  would  develoj)  the 
aj)j)lical)le  j)arameter.s  in  sej)arate 
rulemaking  that  would  take  into 
consideration  the  differences  in 
aj)j)lying  the  concej)t  of  actuarial  value 
to  large  and  self-insured  groujj  health 
jilans  that  do  not  have  to  meet  the  level 
of  coverage  retjuirements  that  are  j)art  of 
the  EHB  jiackage. 

In  addition,  section  27()7(c)  of  the 
FHS  Act  j)rovi(le.s  that  an  issuer  offering 
any  level  of  coverage  sj)ecifie(l  under 
section  13()2(d)  of  the  Affordahle  Clare 
Act  offer  coverage  in  that  level  as  a  j)lan 
in  which  the  only  enrollees  are 
individuals  who  have  not  yet  attained 
the  age  of  21.  We  codify  this  standard 
in  45  CFR  147.1.5()(c). 

(lomments  received  regarding 
4?  147.15()(a)  and  (c)  are  addre.ssed  in 
other  sections  of  this  jireamhle  that  are 
more  relevant  to  the  suhstance  of  the 
comments.  We  akso  received  comments 
addressing  the  suggested  interj)retatiou 
of  section  2707(1))  and  how  the 
limitations  on  cost-sharing  should  aj)j)lv 
to  all  grouj)  health  j)lans. 

Cv'ommen/;  Some  commenters 
riKjuested  that  .self-insured  j)lau.s  he 
exemj)t  from  the  cost  sharing  limits 


described  in  S  1  >50.1 3()(a).  .Several  of  I 

these  comments  indicated  oj)erational  I 

concerns  with  aj)j)lying  a  single  annual  i 

limitation  on  cost  sharing  to  EHB  that  I 

are  administered  by  .sej)arate  | 

contractors;  in  j)articular,  commenters  I 

noted  the  j)ractice  of  using  a  j)harniacy  | 

benefit  manager  to  administer  I 

j)rescrij)tion  benefits  .sej)arately  from  i 

other  medical  benefits.  Other  I 

commenters  agreed  with  the  legal  read  I 

that  cost  sharing  limits  de.scrihed  in  I 

§  150.13()(a)  aj)j)ly  to  all  grouj)  health 
j)lans. 

Hasponsu:  We  note  that  DOE  akso 
received  corre.sj)ondence  on  this  issue 
seeking  clarification  of  how  the  three 
Dej)artment.s  would  interjiret  section 
2707(1))  of  the  BITS  Act  and  the 
corresjjonding  provisions  in  ERkSA  and 
the  Oode.  As  discussed  in  more  detail 
above,  the  three  Dejiartments  interjiret 
these  j)rovi.sion.s  to  mean  that  large 
grouj)  market  and  .self-insured  grouj) 
health  j)lan,s  must  comj)lv  with  the 
annual  limitation  on  out-of-j)ocket 
maximums  described  in  section 
1302(c)(1). 

Neverthele.ss.  the  Dej)artments  are 
concerned  about  the  oj)erational  and 
timing  issues  raised  by  commenters,  and 
find  that  some  transitional  relief  is 
aj)j)roj)riate.  Accordingly,  the  three 
Dej)artments  are  issuing  concurrent  suh- 
regulatory  guidance  identifying  an 
enforcement  safe  harbor  for  large  and 
.self-insured  grouj)  health  j)lan.s  to 
address  those  oj)erational  concerns. 

.Summary  of  Regulatory  (Changes 

For  the  reasons  de.scrihed  in  the 
j)roj)o.sed  rule  and  considering  the 
comments  received,  we  are  finalizing 
the  j)rovi.sion.s  j)roj)o.sed  in  §147.150  of 
the  j)roj)o.sed  rule  with  two  technical 
edits  to  j)aragraj)h  (c)  to  conform  to  the 
underlying  statutory  authority, 
including  adding  to  j)aragraj)h  (c)  the 
following  language  “as  a  j)lan  in  which 
the  only  enrollees  are.”  to  clarify  that 
the  child-only  coverage  offered  by  an 
issuer  under  this  section  must  he  a  j)lan 
with  only  child  enrollees. 

B.  Part  155 — Exchauga  Hstahlishiuant 
Standards  and  Othar  Balatad  Standards 
Vndar  tha  Affordahla  (kira  Act  Statc- 
Bcfj aired  Bcnefi t s 

.Section  1311(d)(3)(B)  of  the 
Affordahle  Clare  Act  exj)licitly  j)ermit.s  a 
state,  at  its  oj)tion,  to  reijuire  QHBs  to 
offer  benefits  in  addition  to  EHB,  but 
reijuires  the  .state  to  make  j)ayments, 
either  to  the  individual  enrollee  or  to 
the  issuer  on  behalf  of  the  enrollee,  to 
defray  the  cost  of  these  additional 
benefits.  We  j)roj)o.se(l  that  .state- 
reijuired  benefits  enacted  on  or  before 
December  31, 2011  (even  if  not  effective 
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until  a  later  date)  may  be  considered 
RUB,  wliich  would  obviate  the 
re(inireinent  for  the  state;  to  defray  costs 
for  tbe.se  state-r(;(|nired  benefits.  \Ve  also 
|)ro))o.sed  that  th(;.se  state-r(;qnired 
l)enefits  that  are  not  included  in  the 
b(;nchmark  would  a])])lv  to  QHP 
markets  in  the  same  way  they  apply  in 
the;  current  market.  I’lns  policy 
regarding  state-reejuired  h(;m;fils  is 
int(;nded  to  apply  for  at  least  plan  years 
2014  and  201  .'i.  This  two  year 
transitional  period  accommodates 
current  market  offerings  and  limits 
market  disruption  in  the  first  years  of 
the  Exchanges. 

Under  the  Affordable  Care  Act.  state 
|)ayment  for  state-r(;(|nired  benefits  only 
ajjplies  to  QUPs.  Since  the  Exchange  is 
responsible  for  certifying  QUPs.  we 
projjo.sed  that  the  Exchange;  ideaitifv 
which  additional  state-required  benefits, 
if  any.  are  in  excess  of  the  EHH. 

We  additionally  proj)o.sed  that  the 
calculations  of  the  co.st  of  additional 
h(;nefits  he  made  hv  a  member  of  the 
Am(;rican  Acad(;my  of  Actuaries,  in 
accordance  with  generally  accepted 
actuarial  principles  and  m(;thodologi(;s. 
We  also  propo.s(;d  the;  calculation  he 
done  ])rospectivelv  to  allow  for  the 
offset  of  an  enrol  l(;(;'s  share  of  premium 
and  for  pnrpos(;s  of  calculating  the 
premium  tax  credit  and  r(;dnced  cost 
sharing.'^ 

The  comments  and  our  responses  to 
§  15.';. 170  are  .set  forth  below. 

(JonuiH^nt:  Some  commenters  were 
concerned  that  including  all  state- 
re(inired  h(;nefits  enacted  before 
D(;cemher  31. 2011  in  EUB  would 
increa.se  costs  for  covered  individuals. 
However,  mo.st  who  commented  on 
inclusion  of  state-required  benefits 
favored  this  policy. 

HnspunsH:  Research  hy  the  HHS  Office 
of  the  A.ssistant  Secretary  for  Planning 
and  Evaluation  found  that  the  majority 
of  re(|nired  benefits  have  a  negligible 
impact  on  premiums.'-* 

(k)iunwnt:  Some  commenters 
suggested  that  states  shoidd  make 
monthly  j)avments  to  only  the  issuer  on 
h(;half  of  the  enrollee.  and  that 
])ayments  to  the  enroll(;e  directly  .should 
not  h(;  ))ermitted. 

liasponsa:  SiH'.Won  1311(d)(3)(B)  of  the 
Affordable  Care  Act  directs  the  state  to 


'- .S(!(:ti(in  ;)(>l!(l))(;j)(n)  ot  llii?  (^cidi!  spocilins  tli.it 
tlio  portion  ottlu;  pnnniiiin  iillo(:iil)l(!  to  rtuiuirod 
additiooid  IxMiidits  shall  not  ho  tak(Mi  into  account 
in  dot(!nninin”  a  |)roiniuin  tax  credit.  I.ikowiso. 
,s(!ction  I4t)2(c)  ol  tiu!  Aliordahlo  Can;  ,\ct  spociliiis 
that  cost-sharing  reductions  do  not  apply  to 
retpiinul  additional  henelits. 

' '  "Kssential  l  lijalth  Beuelits:  Ooiuparing  Henelits 
in  .Small  (iroup  I’roducts  and  .Stale;  and  Ki;deral 
Kmployee  Plans."  A.SPP  Kesearch  Brief.  n(;c(;ml)er 
21)1 1.  Available  at:  hUpJ/uspv.hhs.'^oy/biHillh/ 
rypoits/ 201 1  /imukatcompdrisou/rh.pdi . 


make  payments  either  to  the  individual 
(tiirollee  or  to  the  issuer,  and  regulatory 
language  reflects  thiit  statutory 
r(;(iuirement.  We  ttre  retaining  our 
propo.sed  a|)j)roach  as  final  and  will 
liermit  .stiit(;.s  to  (;ither  make  |)iiyments  to 
individuals  or  issuers,  as  applicable. 

Comiuanl:  .Sonn;  commenters 
sugg(;.st(;d  that  wt;  should  r(;(]uir(;  tin; 
state  to  defray  <mv  cost  as.soci.ited  with 
other  types  of  state  re(|uirem(;nts,  such 
as  rules  ntgarding  reimhur.sement  to 
certain  jiroviders,  anti-di.scrimination 
laws,  ;md  rules  sjiecific  to  benefit 
delivery  method. 

liosjionso:  As  wt;  ex])lain(;d  in  the 
preamble  of  the  jn'0|)osed  rule,  we 
interpret  “.state-r(;(]uired  h(;nefits”  to 
include  the  care,  treatment  and  services 
that  an  i.ssuer  must  provide  to  its 
enrollet;.s.  Other  state  laws  that  do  not 
relate  to  sjiecific  benefits,  including 
those  relating  to  jirovitlers  and  benefit 
delivery  method,  are  not  addr(;.ssed  in 
§1.5.'). 170. 

(kinunont:  In  the  pro])osed  rule  we 
r(;(iu(;.sted  comment  on  whether  the  state 
should  make  payments  based  on  the 
.stat(;wide  <iv(;rage  co.st  of  additional 
stat(;-re(|uir(;d  biaiefits  that  are  outside 
the  .scopt;  of  El  IB  or  nntke  piiymeuts 
ha.s(;d  on  etich  QMP  i.ssu(;r's  actual  cost. 
S(;veral  conun(;nters  noted  that  each 
QIIP  issuer's  cost  nniy  vary  dm;  to 
differ(;nces  in  market  shan;  and  enrollee 
pool,  and  those  connnent(;rs  iavor(;d 
piiyments  ba.sed  on  cictuiil  co.st.  Other 
commenters  recommended  that 
payments  should  hi;  bas(;d  on  the 
average  b(;n(;fit  cost  for  the  relevant 
geographic  ar(;<i. 

Hosponso:  We  b(;liev(;  tlnit  stcit(;.s  may 
wish  to  take  different  approaches, 
basing  payments  on  either  .statewide 
average  or  each  i.ssuer's  actual  cost. 
Then;fore,  we  art;  not  establishing  a 
.standard  in  this  final  rule  but  permit 
both  o])tion.s  for  calculating  .state 
payments,  at  the  election  of  the  state. 

Summary  of  R(;gulatory  Clnmges 

For  the  r(;a.son.s  de.scrib(;d  in  the 
])roposed  rule  and  considering  the 
comments  receiveil,  we  are  finalizing 
the  ])rovi.sion,s  proposed  in  §  1.5.5.170  of 
the  ])ro])osed  rule  without  modification. 

Accr(;ditcition  Timeline  (§15.5.104.5) 

In  §  1.55.1045,  wc;  pro])o.s(;d  to 
redesignate  the  exi.sting  p<ir;igraph  as 
panigraph  (a)  and  to  add  a  new 
|)aragrai)h  (b)  to  set  forth  the  timeline 
for  accreditation  as  a  QllB  certification 
requirement  in  the  Federally-facilitated 
Exchanges  (including  Stale  Partnership 
Exchanges).  This  provision  is  consistent 
with  §  150. 27.5(a),  in  which  we  r(;(]uired 
that  all  QHP  issuers  mu.st  be  accredited 
with  respect  to  local  ])eri()rmance  of 


their  QHPs  on  the  timeline  established 
hv  the  Exchange. 

The  comments  and  our  responses  to 
§  1.55.1045  are  .set  forth  below. 

(kimniont:  .Sevenil  comment(;rs 
.support(;d  the  propo.sal  to  ])hase-in 
accreditation  standards  for  QllP  i.ssuers 
j)cirticij)ating  in  a  Federally-facilitat(;d 
Exchange.  ()ther  commenters  did  not 
support  this  apjiroach  and  retiuested 
that  QHP  issuer  accreditation,  as 
defined  in  45  (^FR  150.275,  bt;  required 
for  QHP  i.ssuers  b(;giuuing  in  2013. 

Bosponso:  HITS  is  finalizing  the 
accreditation  timeline  for  QHP  issuers 
in  the  Federally-facilitated  Exchanges  as 
propo.sed.  We  proj)o.sed  a  phased 
approach  in  order  to  accommodate 
issuers  without  existing  accreditation 
and  new  issuers.  W^e  helieve  that 
accepting  existing  accreditation  from  an 
issuer’s  commercial.  Medicaid,  or 
Exchange  products  and  phasing  in 
accr(;ditation  rec|uir(;ment.s  for  issuers 
without  exi.sting  accr(;ditation  will 
expand  QHP  choices  available  to 
consumers  while  ensuring  that  all  QHP 
i.ssuers  commit  to  delivering  high 
(piality  care.  Creating  a  pha.sed  approach 
for  these  rerjuirements  also  provides 
i.ssuers  and  recognized  accrediting 
entitit;s  with  sufficient  time  to  .schedule 
and  conduct  accreditation  reviews, 
which  can  take  as  long  as  18  months. 

(k)nunont:  St;veral  commenters 
r(;(juested  clarific::ilion  of  the 
retiuirements  s])ecifi(;d  in  propo.s(;d 
§  1.5.5.1()4.5(b)(2)  and  (3)  and  the 
metming  of  being  accredited  in 
accordance  with  §  158.27.5. 

liosponsH:  As  .stat(;d  above,  HHS 
propo.s(;d  a  ])ha.sed  ai)proach  to 
accreditation  for  the  Federally- 
facilitated  Exchanges.  In  paragraph 
(h)(2).  we  pro])osed  that  a  QHP  i.ssuer 
mu.st  be  accredited  on  their  policies  and 
procedures  that  are  applicable  to  their 
Exchange  products,  or  a  QHP  i.ssuer 
mu.st  have  commercial  or  Medicaid 
health  plan  accreditation  granted  by  a 
recognized  accrediting  entity  for  the 
.same  state  in  which  the  issuer  is 
offering  Excliange  coverage;  and  the 
administrative  policies  and  jjrocedures 
underlying  that  accreditation  must  be 
the  same  or  similar  to  the  administnitive 
policies  and  ])roceflun;s  used  in 
connection  with  the  QHP.  In  })aragraph 
(h)(3),  w(;  direct  i.ssuers  of  QHPs  to  bt; 
accr(;dited  in  accordance  with  all  of  the 
.standards  .s])eciii(;d  in  §  158.275, 
including  performance  measurement 
rej)orting  retiuired  at  (a)(1)(i)  and  (ii)  of 
§  158.275  and  the  reporting  of  clinical 
jjerformance  measures  and  ])atient 
ex])erience  ratings  on  a  standardized 
Consumer  Assessment  of  H(;alth 
Providers  and  Systems"  (CAHPS) 
survey.  We  are  adojjting  this  pha.sed 
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ajjproacli  to  accreditation  to  align  with 
the  earliest  possible  time  that  issuers  are 
able  to  report  peribrmanc(^  data  on  their 
QMF  population  as  part  ol  tlu; 
accreditation  proce.ss.  We  acknowledged 
in  earlier  guidance  that  ])eiiormance 
data  on  an  issuer’s  Q1  IF  poi)ulation  will 
not  1)(!  available  until  a  lull-year  oi data 
are  available  (for  example,  in  201.') 
based  on  the  2014  coverage  year). 

(AnniiK^nt:  One  comment(!r  (piestioned 
if  accreditation  at  the  Fxchange  product 
type  level  would  be  methodologically 
.sound  in  2010  and  recpiested  a  delay  of 
s(!veral  vcsirs  in  the  re(]uirement  at 
^  1. ').').  104 .')(h)(3)  which  recjuires  QHF 
issuers  to  be  accnulited  in  accordance 
with  4.')  CFR  l.')0.27.')  as  early  as  2010 
certification  for  the  2017  covcnage  year. 

Rosponsf^:  We  are  recpiiring 
performance  measurement  reporting  at 
the  Exchange  jjroduct  ty])e  level  as  part 
of  accreditation  re(|uired  in  2010  to 
align  with  the  earlie.st  possible  time  that 
issuers  are  able  to  re|)ort  performance 
data  on  their  QHP  poi)ulation.  As 
finalized  in  4.')  CFR  l.')0.27.')(c)(2)(iii).''’ 
there  is  an  exce|)tion  to  the  Exchange; 
product  type  level  accreditation 
rt:(iuir(;ment  if  the  recognized 
accrediting  (;ntitv  demonstrates  that  the 
I'Nchange  jiroduct  type  accreditation  is 
not  methodologically  sound  for  a 
particular  issu(;r. 

C’oiun/e;)/;  One  commenter  suggested 
that  State-based  Exchang(;s  should  he; 
encouraged  to  follow  the  accreditation 
timeline  set  forth  fora  Fed(;rallv- 
facilitated  Exchange. 

As  sp(;cified  in  4.')  ('.FR 
1. ').'). l()4.')(a).  f'Nchanges  must  establish  a 
uniform  period  within  which  a  QHP 
issuer  must  become  accredited.  State- 
based  Exchanges  are  able  to  align  with 
the  proposed  Federally-facilitated 
Exchange  timeline  if  thev  choose.  'Phis 
provision  was  finaliz(;d  in  the  Exchange 
Establishment  Final  Rule."’ 

('omnifont:  Some  commenters  urged 
HUS  to  take  additional  steps  to  monitor 
and  overs(;e  QHP  qualitv.  aside  from 
accr(;ditation. 

liasponsH:  kssuers  |)articipating  in 
Exchanges  need  to  meet  the  range  of 
standards  for  certification  which  are 

"  CiMiiuiil  (iiiidanci!  on  I'odoralh  -liicililiilod 
lA«:lian»os.  Mav  Hi.  2012.  Availalilo  at  /id/).// 
<(ii(t.(:nis.iiov/ri‘stnin:(-s/lili!s/lfr-<iiii(Un)(:(:-()Ji-I(i- 
2t)  1 2.1x11. 

'  ’  I’aliont  I’roloction  and  Allonlalilo  Caro  Act; 

Data  Colloclion  I'o  .Su|i|iorl  .Standards  Kolatod  to 
Kssontial  lloaltli  llonolits:  Kocoonition  ol  laititios  lor 
tlio  Accroditation  oi  Qualiliod  lloaltli  I’lans."  77  l-'R 
42(ir)lt  Only  20.  2012). 

"•■■Rstalilishinont  oT ICstalilishinont  ol  lA(:han»os 
and  Qualiliod  Hoallh  I’lans:  lixchango  .Standards  lor 
liinployors:  l-'inal  Kiiloand  Intorini  Final  Kulo"  (77 
F'K  18:il0  (March  27.  2012)).  Availalilo  at  /id/);// 
\v\\w.>^j)(>.<’Ov/f(liiys/pk'^/l-li-2(H 2-03-27 /  pdt  /  20 !  2- 
012.3. pdf. 


included  in  43  (iP’R  ptirt  1.3().  As  p;irt  of 
])lan  mamigement  functions.  Exch.mges 
will  be  responsible  for  managing  cttrtiiin 
types  of  consumer  conqilaints  iihout 
QHP  issuers,  ex.tmining  |)otential  QHl’ 
i.sstier  non-conqiliance  with  applicable 
liiws,  and  ensuring  ongoing  com])licmc(; 
with  the  QHl’ certifitiiitioti  st;md;irds. 

We  believe  these  rtitpiirements, 
including  jiroce.sses  for  issuer 
recertification  and  decertificatioti  will 
ensure  cidetimiti;  oversight  of  issuers 
|)articipating  in  a  Intdentlly-facilitated 
Exchange.  Additionally,  we  anticijiate 
future  rulemaking  on  QI  IP  issuer  (pitilitv 
reporting  re(iuirements,  including  a 
QHP-specific  (iticilitv  rating  as  retiuired 
by  .section  1311(c)(3)  of  the  Affordable 
('.are  Act. 

(Jonunont:  Several  commenters  tisked 
for  clarification  regarding  how  HHS  will 
determine  if  an  issuer  has  existing 
commercial.  Medicaid,  or  Exchange 
accreditation.  Several  commenters 
noted  that  Medicaid  managed  ctire  phms 
may  not  be  licensed  as  “i.ssuers."  Other 
commenters  (piestioned  if  HH.S  would 
accejit  accreditation  from  a  comiiany’s 
Preferred  Provider  Organization  jiroduct 
if  it  is  accredited  on  a  different  legal 
entity  than  the  company's  H(;alth 
Maintenance  Organization  (HMO) 
product. 

licsponso:  Tlu;  Exchange 
I’istahlishment  Final  Rule,  at  4.3  OER 
133.20.  defines  “health  insurance  issuer 
or  issuer"  by  cros.s-referencing  the 
definition  of  health  insurance  issuer  as 
defined  in  43  (iFR  144.103;  A  health 
insurance  issuer  means  "an  insurance 
comjiany.  insurance  service,  or 
insurance  organization  (including  an 
HMO)  that  is  recpiired  to  he  licen.sed  to 
engage  in  the  busine.ss  of  insurance  in 
a  state  and  that  is  subject  to  state  law 
that  regulates  insurance  (within  the 
meaning  of  .section  314(1))(2)  of  ERISA)." 
This  term  does  not  include  a  group 
health  plan.  We  consider  i.ssuers.  as 
defined  above,  to  have  existing 
accreditation  if  they  are  accredited  with 
res])ect  to  the  product  type  at  issue 
under  the  same  legal  entity  as  the  one 
that  is  offering  such  a  product  in  the 
Exchange.  We  ])lan  to  issue  future 
guidance  as  to  the  jirocess  bv  which 
issuers  may  demonstrate  how  thev  meet 
the  accreditation  standard. 

(Joinnunit:  One  commenter  asked  that 
HH.S  clarify  that  a  federallv-facilitated 
Exchange  will  accept  any  existing 
health  plan  accriiditation  on  i.ssuers' 
commercial  or  Medicaid  lines  of 
business,  in  the  .same  state  as  the 
Exchange  in  which  the  issuer  is  seeking 
to  offer  coverage,  at  the  overall  QHP 
issuer  level. 


Uos])()nso:  An  we  stated  in  a 
jireviously  issued  rule.'^  accreditation 
at  tin;  Exchange  jiroduct  ty])e  level 
balances  cajituring  the  QHP  experience 
and  enabling  tlu;  r(;i)orting  of  valid  and 
r(;lial)l(;  ])erfornianc(;  measur(;s.  An 
is.su(;r  may  oif(;r  multiple  QHPs  under 
the  saim;  jiroduct  ty])(;.  in  tlu;  sanu; 
Exchangi;:  if  the  product  type  for  that 
I'Nchangi;  is  accr(;dited.  (;ach  of  the 
corresponding  QHI’s  would  h(; 
consid(;r(;d  to  Ik;  accr(;dit(;d. 

(joniincni:  .Some  commenters 
(pH;stioned  whether  an  i.ssuer  would 
nu;(;t  the  standard  in  1 33.1043(1))  if  the 
r(;cognized  accrediting  entity  that  had 
award(;d  the  accreditation  modified  its 
accreditation  standards.  One  commenter 
specifically  asked  whether  a  QHI^  issuer 
would  m(;et  the  similarity  standard 
d(;.scril)ed  in  §  133.1043(h)(2)  if  the 
recognized  accrediting  entity  loses  its 
recognition. 

Rosjionso:  We  view  tlu;.se  comments 
as  ])ertaining  to  the  meaning  of  being 
accr(;dited  as  recpiired  in  §130.273.  We 
would  con.sidi;r  is.su(;r.s  whose 
r(;cogniz(;d  accrediting  entity  modified 
its  r(;(piirement.s  or  lost  its  r(;cognition 
as  h(;ing  accredit(;d,  ])rovid(;d  that  the 
accrediting  (;ntity  was  iMcognized  by 
HH.S  and  accr(;dited  as  m(;eting  tlu; 
standards  identifi(;d  in  §130.273  wlu;n 
tlu;  accr(;ditation  was  awarded.  Th(;.se 
issuers  would  m(;(;t  tlu;  r(;(piireni(;nt.s  in 
§  130.273  and,  therefore,  the  timeliness 
and  similarity  standards  d(;.scrihed  in 
§  133.1043(1)).  Further,  we  do  not 
anticipate  that  j)ha.se  one  recognized 
accrediting  entities  are  likely  to  lose 
their  recognition  because 
§  130.273(c)(4)(ii)  recpiires  that 
recognized  accrediting  entities  provide 
to  HH.S  any  j)roposed  changes  or 
updates  to  the  accreditation  standards 
and  recpiirements,  ])rocesses.  and 
measure  s])ecifications  for  performance 
measures  with  00  days’  notice  prior  to 
])ul)lic  notification."*  Therefore.  HH.S 
would  have  ample  time  to  analyze  the 
entity’s  changes  and  as.sess  if  the 
changes  should  result  in  the  loss  of 
recognition. 

Coinnwnt:  .Several  commenters 
retpiested  that  HH.S  exemj)t  certain 
ty])es  of  plans  or  issuers  from  the 
accreditation  reijuirements.  such  as  (Xl- 
OPsand  Medicaid  managed  care  ])lan.s. 

*’  I’iilioiit  I’roldcliiin  niid  Aliordalili!  (airi!  Act; 

Data  {'.(illactioii  to  Siiiiport  .Standards  Knlatiid  to 
Fssniilial  llnallli  Mnnolits;  Kni:()<;iiilioii  ol  llntitios  lor 
till!  Accroditation  ot Qualiliod  lloaltli  I’lans.  Miial 
Kiilo.  77  I  K  42(i,")«.  -42()(i,")-42(i(i(i  duly  20.  2012) 

(to  1)0  codiliod  at  45  (iFK  15ti.275(c)(2)(iii)). 

'“45  Cl  K  15(). 275(c)(2)  was  linalizod  in  tlio  llnal 
rnlo.  I’aliont  I’roloclion  and  AHordahIo  (iaro  Acl: 
Data  ('.olloction  To  .Suiniort  .Standards  Kolatod  to 
lissontial  lloaltli  llonolits:  Kocognition  of  lintitios  lor 
tlio  Accrodilalion  of  Qualiliod  lloaltli  I’lans.  77  FK 
42058  Only  20.  2012). 


. . .  \*\\  *  '  I  r~T 


12840  Federal  Rej>ister / Vol.  78,  No.  87 /Monday,  February  25,  2013 /Rules  and  Regulations 


or  ])r()vido  a  diffonait  accreditation 
tinioline  tor  these  issiua's. 

/{e.s'/jon.se;  Under  45  UFR  155.  H)45(a) 
I'Nchanges  are  nisponsiljle  for 
establishing  a  timeline  for  which  all 
QIIF  issiKU's  must  he  accredited.  The 
timeline  for  ac:c;reditation  must  he; 
applied  consistently  across  QIIF  issmas. 
The  ])has(;d  process  was  develo])ed  in 
l)art  to  accommodate  new  issuers, 
including  fX)-()F,  and  Medicaid  ])lans 
without  existing  accreditation. 

(A)n]nu;nt:  A  c:ommenter  asked  for 
clarification  on  the  apj)lical)ility  of  the 
accreditation  retjnirements  to  stand¬ 
alone  dental  j)lans. 

Hasponsa:  The  preamhh;  to  the 
Exchange  Establishment  Final  Role 
specifies  that  to  the  ext(ait  that 
accreditation  standards  s])ecific  to 
stand-alone  dental  plans  do  not  exi.st, 
then  such  plans  would  not  he  reejuired 
to  meet  the  accreditation  re(|uirement  or 
the  accreditation  timeline  required  hv 
45  CFR  155.1045. 

(Jonuunnt:  Several  commenters  made 
recommendations  as  to  when  in  the 
QHP  certification  year  a  QHF  i.ssner 
must  he  accredited  in  ord(!r  to  he 
considenul  to  have  nu4  the  standards 
])ropos(!d  in  45  (if’R  1 55. l()45(h)(l).  (2). 
and  (.8).  One  conunent(!r  reconnneiuhul 
r(!(]uiring  issuers  to  crosswalk  their 
(!xisting  accredited  policies  or 
procedunxs  to  their  Ql  IF  products. 

Re.s’pon.se;  HI  IS  will  he  issuing 
forthcoming  guidance;  on  how  the 
accreditation  recinirements  will  he 
o])erationalizt;d  as  part  of  the  QHF 
certification  process  in  the  Federally- 
facilitated  Exchanges. 

Commmj/;  Several  commenters 
suhmitted  comments  in  regard  to  the 
II.S.  Office  of  Fersonnel  Management's 
(OFM)  Establishment  of  the  Multi-State 
Flan  Frogram  for  the  Affordable 
Insurance  Exchanges  Notice  of  Frojjosed 
Rulemaking,  77  FR  72582  i'*  (Dec:emher 
5,  2012)  on  accreditation  of  multi-state 
plans  (MSFs). 

nHsi)()nse:  HHS  has  determined  that 
the.se  comments  are  outside  the  .sco])e  of 
this  rule.  As  noted  in  ^  155.1()45(a),  the 
timeline  for  accreditation  for  multi-state 
])lans  will  he  set  by  OFM. 

Summary  of  Regulatory  Changes 

For  the  reasons  desc:rih(;d  in  the 
])ropo.sed  rule  and  considering  the 
comments  received,  we  are  finalizing 
§  155.1045  of  the  ]U()])osed  rule  without 
modification. 


'”"l';stiil)lislim(;iil  ottho  Miilli-Sliilo  I’lan 
lor  till!  Alfordabli!  Insuranco  l^xcliansos"  (77  KR 
72582  (ncJcomlM!!'  5.  2(112)).  Availalrli;  al:  /i/Zp:// 
\\\\\y.'^])().i^a\'/ldsys/i)k»/FH-2t)  1 2- 1 2-05/ i)(ll/2()l2- 
2mili.pdi. 


(j.  Part  156 — Health  Insurance  Issuer 
Standards  Under  the  Afford(d)Ie  Care 
Act,  Inclndin<i  Standards  Related  to 
Hxchanf^es 

1.  Suh])art  A — Ceneral  Frovisions 

In  §  150.20,  we  proposed  to  add  the 
following  definitions  as  follows: 

Actuarial  Value  and  Fercentage  of  the 
Total  Allowed  Co.sts  of  Renefits 

We  jiroposed  to  define  “actuarial 
value  (AV)  ’  as  the  ])ercentage  paid  by 
a  health  |)lan  of  the  total  allowed  costs 
of  benefits.  We  proiiosed  to  define  the 
"percentage  of  the  totid  allowed  costs  of 
benefits"  as  the  anticipated  covered 
medical  spending  for  El  IB  coverage  (as 
defined  in  §  158.110  (a))  paid  by  a 
health  plan  for  a  standard  po|udation, 
com|uited  in  accordance  with  the  health 
plan’s  cost  sharing,  divid(;d  by  the  total 
antici])ated  allow(;d  charges  for  EHB 
coverage  j)rovided  to  the  .standard 
po])ulation,  and  expressed  as  a 
percentage. 

Becan.se  section  18()2(d)(2)  of  the 
Affordable  Care  Act  refers  to  AV  relative 
to  coverage  of  the  EHB  for  a  standard 
])opulation.  W(;  propo.sed  tlu;se 
definitions  together  in  order  to  provide 
that  AV  is  the  percentage  that  represents 
the  total  allowed  costs  of  l)(;n(;fits  ])aid 
hv  the  he.dth  plan.  has(;d  on  the 
provision  of  EHB  as  defined  for  that 
plan  according  to  §  1 58.1 1 5. 

Benchmark  Flans 

lJnd(;r  the  benchmark  selection  and 
standards  i)ropos(;d  in  158.100  and 
158.110,  we  h(;lieve  it  is  imj)ortant  to 
differentiate  hetw(;en  the  plan  selected 
by  a  state  (or  through  the  default  proc(;ss 
in  S  158.100(c)),  which  we  ]jroposed  to 
call  the  “l)a.se-benchmark  plan,"  and  the 
benchmark  standard  that  EHB  plans  will 
need  to  meet,  which  we  jjroposed  to  call 
the  "EHB-henchmark  jdan.” 

We  proj)osed  that  "base-benchmark 
plan”  nu;ans  that  the  plan  that  is 
seh;cted  by  a  state  from  the  options 
described  in  §  158.100(a),  or  a  default 
h(;nchmark  ])lan,  as  d(;scribed  in 
§  158.100(c),  ])rior  to  any  adjustments 
made  to  meet  the  benchmark  .standards 
de.scribed  in  §  158.110. 

Wi;  pro])osed  that  “EflB-h(;nchmark 
plan"  means  that  the  standardized  s(;t  of 
EHB  that  must  he  met  hv  a  QHF  or  other 
issu(;r  as  r(;(inired  by  §  147.150. 

We  pro])osed  that  “Essential  health 
b(;nefits  package  or  EHB  jjackage” 
m(;ans  the  scoi)e  of  covered  b(;nefits  and 
associated  limits  of  a  health  plan  off(;red 
by  an  issuer,  as  set  forth  in  section 
1 802(a)  of  the  Affordable  Care  Act.  The 
EHB  j)ackage  provides  at  l(;a.st  the  ten 
statutory  cat(;gories  of  lK;nefits.  as 
de.scribed  in  45  C.FR  158.110(a); 


])rovides  benefits  in  the  manner 
described  in  (5  158.115;  limits  cost¬ 
sharing  for  such  coverage  as  descril)(;d 
in  (}  158.180;  and  subject  to  offering 
catastrophic  plans  as  de.scrih(;d  in 
.s(;ction  1802(e)  of  the  Affordable  Care 
7\ct,  i)rovides  distinct  levels  of  cov(;rage 
as  de.scribed  in  45  CFR  158.140. 

The  comments  and  our  r(;.spon.se.s  to 
the  i)ropo.si;d  changes  to  (j  158.20  are  .set 
forth  below. 

Cfun/ne;?/;  Several  commenters  nrg(;d 
HHS  to  provide  uniform,  standardized 
definitions  for  certain  terms  used 
thrcuighont  the  regulation  relating  to 
cost  .sharing. 

/fe.s'pon.se:  Terms  u.sed  throughout  the 
r(;gnlation  are  standard  terms  of  art  that 
are  nnd(;r.stood  in  the  industry,  then;fore 
we  will  not  provide  additional 
definitions. 

Snmmary  of  Regulatory  Changt;.s 

For  the  reasons  described  in  the 
projjosed  rule  and  considering  the 
comments  received,  we  are  finalizing 
the  ijrovisions  proposed  in  (j  158.20  of 
the  proi)o,s(;d  rule,  without  substantive 
mociifications.  We  note  that  we  have 
made  technical  corr(;ction.s  to  clarify 
that  "EHB  package"  and  "e.ssential 
health  benefits  package”  are  the  sanu;. 

2.  Snh])art  B — EHB  Fackagt; 

a.  State  .S(;lection  of  Benchmark 
((}  158.100) 

In  (}  158.100.  we  proposed  to  set  forth 
the  criteria  for  the  .s(;l(;ction  ])roces.s  if  a 
state  choos(;s  to  select  a  l)(;nchmark 
plan.  The  EUB-Ixaichmark  ])lan  would 
a})ply  to  non-grandfathered  health 
insurance  coverage  offered  in  the 
individual  or  small  group  markets.  The 
EHB-henchmark  plan  would  serve  as  a 
reference  plan,  reflecting  both  the  scope 
of  .s(;rvice.s  and  limits  offered  hv  a 
typical  employer  ];lan  in  that  state.  This 
approach  and  benclunark  selection 
would  apply  for  at  least  the  2014  and 
2015  benefit  years. 

Consistent  with  the  approach  outlined 
in  the  EHB  Bulletin,  in  (j  158.100(a)  we 
l)roposed  that  the  state  may  select  its 
l)a.s(;-benchmark  ])lan  from  among  the 
following  four  tvp(;.s  of  health  plans:  (1) 
The  large.st  ])lan  by  enrollment  in  any  of 
the  three  largest  small  group  insurance 
products  in  the  state's  small  group 
market  as  defined  in  (?  155.20;  (2)  any  of 
the  large.st  thr(;e  state  em|)loy(;e  health 
benefit  ])lan.s  by  enrollment;  (8)  any  of 
the  largest  three  national  Federal 
Employe(;.s  Health  Ben(;fits  Frogram 
(FEHBF)  plan  options  hv  enrollment 
that  are  open  to  Federal  employees;  or 
(4)  the  largest  insured  commercial  non- 
Medicaid  HMO  o])erating  in  the  state. 
Data  from  the  first  (juarter  two  years 
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jH’ior  to  the  coverage  year  would  he  used 
to  determine  plan  enrollment.  HIKS  also 
made  available  hemdit  data  tor  the 
single  largest  Fechnal  Employees  Dental 
and  Vision  Insurance  Program  (l‘’HDVIP) 
dental  and  vision  plans  respectivcdy, 
hasiul  on  enrollment. 

Section  1 5ti. t()l)(a)(1 )  would  rellect  a 
typical  plan  in  the  state’s  small  group 
market  and  providtis  state  ilexihility  as 
recommendiKl  hv  tin;  K)M  in  its 
report.-"  I  he  remaining  proposed 
henchmark  plan  options,  in 
§  l.'i(i.l()()(a)(2)  through  (a)(4),  would 
reflect  the  henchmark  aj)j)roach  u.scul  in 
Medicaid,  as  del'iiuid  in  42  (]FR  440.330, 
and  in  the  (ddldren’s  Health  Insurance 
Plan  (CHIP),  as  defined  in  42  (I’K 
4.''i7.410  and  457.420. 

IJecause  the  l^ffS  Act  defines  “state" 
to  inchuh;  the  ll.S.  territories  (Ihierto 
Rico,  Cuam,  the  U.S.  Virgin  Islands. 
American  Samoa,  and  the  Northern 
Mariana  Islands),  the  PHS  Act 
nupdrements  related  to  EHB.  as 
established  hv  section  1302  of  the 
Allordahle  (]are  Act.  applv  to  the 
territories. 

At  ^150.100(1)).  we  propo.sed  the 
standard  for  approval  of  a  state-selected 
IdfB-henchmark  i)lan. 

We  ])roj)osed  that  the  state’s 
l)(!nchmark  plan  .selection  in  2012 
would  he  ap|)licahle  for  at  least  the  2014 
and  2015  Ixmefit  vears  and  .stated  that 
we  intend  to  revisit  this  policy  for 
suh.secpumt  vears.  'I’his  two  vcKir 
transitional  period  accommodates 
currtmt  market  offerings  and  limits 
market  disruption  in  the  first  V(!ar.s  of 
the  Exchanges. 

In  S  1381Pd(‘d.  've  proposed  that  if  a 
state  did  not  make  a  f)(!nchmark  plan 
.selection,  the  default  hase-henchmark 
plan  would  he  the  largest  jjlan  by 
enn)llment  in  the  largest  product  by 
enrollment  in  the  state’s  .small  group 
market.  Each  state’s  henchmark  is 
specified  in  Apjjendix  A  with  a  detailed 
.set  of  Ixmefits  available  at 
ww’w.cciio.cins.f’ov. 

The  comments  and  our  re.s])on.ses  to 
§  150.100  are  set  forth  below. 

(hnuuent:  Some  commenters 
jH'eferred  a  different  himchmark  ])lan 
than  the  selection  |)ropo.sed  in 
Appendix  A  of  the  ])ro])osed  rule. 
(xHumenters  suggested  that  the 
|)roi)o.s(!d  henchmark  was  inconsistent 
with  the  tyjjical  (unployer  plan  in  the 
.state,  and/or  the  .scope  of  benefits  was 
not  sufficiently  comj)reh(!n.slve.  .Scneral 
commenters  nicommended  that  HH.S 
have  a  single,  uniform  federal  EHIl 


liistitut(!  olMiidiciiU!,  "Kssinilial  Htialtli 
HiMiiifils:  Halancili”  (lovaragi!  and  ('.n.sf  (201  1). 
Availahli!  at:  btipJ/www.iomj'dii/Hcfmi  ts/'JOl  I / 
l:sscnli<il-Hc(illh-Hi-ni‘filn-l}iil<in(in;4-(J<)V(tr(i<’(!-(inil- 
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package  because  they  are  concerned  that 
the  pro|)o.sed  hem:hmark  ojitions  have  a 
large  degree  of  variation  in  covered 
benefits  which  may  lead  to  inconsistent 
EH15  packages  from  state  to  state.  We 
also  received  several  comments 
indicating  that  the  "top  three  small 
group  products  in  each  state”  a])proach 
to  the  henchmark  sidection  was  not  the 
he.st  ojition  for  the  default  lienchmark 
])lan.  and  that  EElIHl’  would  have  been 
a  better  alternative.  Several  commenters 
believed  that  offering  jilan  benefit 
|)ackage,s  created  for  adults  or  families 
may  not  he  considered  sufficient  to  meet 
the  nKiuirement  to  provide  child-only 
coverage  and  that  we  should  jnovide 
child-specific  henchmark  plans  such  as 
states'  (3  HE  plans  as  a  more  ap])ropriate 
child-only  plan  oiition. 

R(^sp()ns(f:  The  lienchmark  ap]n'oach 
for  defining  EHB  .sought  to  balance  the 
statutory  ten  benefit  categories  and 
affordability  while  providing  state.s — the 
primary  regulators  of  health  insurance 
market.s — with  flexibility.  The 
henchmark  plan  o])tion.s  for  each  state 
refletd  the  scope  of  benefits  and  services 
ty])ically  offered  in  the  employia'  market 
in  that  stat(c  'I’his  a])])roach  meets  the 
statutory  nupnnnnent  that  EHB  reflect  a 
typical  employer  ])lan  as  well  as  the 
recomuKaulation  jjrovided  hv  the  lOM 
on  the  approach  to  defining  Id  IB.  Prior 
to  the  rcihiase  of  the  i)roj)o.s(;(i  rub;  and 
during  tin;  comment  period  prior  to  the 
ndea.se  of  the  final  rule.  HH.S  ludd 
multi])le  (li.scu.ssions  with  state.s 
regarding  .s])ecific  (hdails  of  their  EHB- 
henchmark  recommendations  and  the.se 
.selections  are  ndlected  in  the  finalized 
selections  available  in  Appendix  A. 

Flirt hernum!,  we  believe  that  our 
general  EHB  requirements,  along  with 
regulatory  prohibitions  on  benefit 
discrimination,  ensure  that  jilans 
include  an  ap]n'opriate  range  of  benefits 
for  adults  and  children.  We  will  monitor 
these  and  other  benefit  packages  to 
ensure  regulatory  com])liance  and  as.sess 
the  need  for  future  program  changes. 

(A)mnwni:  We  received  numerous 
commeids  that  the  largest  plan  in  the 
largest  jiroduct  in  the  state  was  not 
among  the  ojitions  provided  by  HH.S. 
HH.S  did  not  propo.se  the  largest  plan  in 
the  large.st  product  due  to  technical 
concerns  with  the  methodologv  used  in 
determining  enrollment  data  for  the  list 
of  largest  ])lan.s  in  the  large.st  (iroducts. 

/fe.s/ion.se; 'I’he  three  largest  (iroducts 
in  each  state’s  small  grouj)  market  were 
identified  using  enrollment  data 
collected  hv  1  lealthdare.gov.  The  largest 
j)lan  for  each  of  the  three  largest 
products  in  the  small  grou])  market  in 
each  state  was  identified  using 
enrollment  data  from  the  plans  in  each 
state.  We  recognize  that  there  are  several 


different  methodologies  for  counting 
(iiirollment  that  we  could  have  cho.sen, 
and  we  selected  the  one  that  is  most 
ludform  across  .states  and  best 
ri;|)ri!si!nt.s  for  all  states  the  largest  plan 
in  the  large.st  |)roduct  in  thi;  small  group 
market.  Prior  to  the  release  of  the  large.st 
Ihrei!  jiroducts  fist.  HH.S  coid'irmed  the 
methodology  with  each  state. 

T’onimen/;  We  received  comments 
riicommending  which  one  of  the  four 
ty])es  of  health  plan  henchmark  ojitions 
would  he  the  most  a])])ropriate  default 
hase-henchmark  plan  for  territories.  A 
few  commenters  recommended  that  the 
territories  follow  the  .same  standard  as 
.states  for  the  default  ha.se-henchmark 
plan;  howeviir,  there  was  akso  concern 
that  the  territories'  markets  are  too  small 
and  uniipie.  comjiared  to  tho.se  in  the 
states,  to  use  the  largest  small  group 
market  ])lan.  .Some  commenters 
recommended  using  one  consistent  .set 
of  benefits,  such  as  FEHBP,  to  ensure  a 
com|jr(!lu!n.sive  EHB  jiackage.  Other 
commenters  di.scussed  that  tlie  small 
grou])  market  in  Puerto  Rico  is  more 
similar  to  the  small  groiqi  markets  in  the 
50  state.s  than  to  those  in  the  other 
ti>rritorii!s  given  the  much  larger  size  of 
its  population  and  suggested  that  Puerto 
Rico  should  have  the  large.st  small  group 
plan  in  the  market  as  the  default 
lienchmark. 

Rasponsir.  \\\  light  of  comments 
received.  HH.S  has  selected  the  largest 
IddfBP  plan  as  the  default  ha.se- 
henchmark  plan  for  all  H..S.  territories, 
(!xce])t  for  l^uerto  Rico.  Benchmarks  for 
Puerto  Rico  and  the  other  territories  are 
listed  in  Appendix  A  along  with  the 
state  henchmark  plans. 

(A)nniuini:  .Several  commenters 
ex]n’e.ssed  concern  over  jiroviding 
enforcement  authority  to  .states  and 
recommended  a  more  prescrijitive 
approach  to  monitoring  and 
enforcement  of  this  regulation.  .Some 
reciuested  that  the  federal  government 
exerci.se  strong  oversight  of  state  efforts 
in  monitoring  and  enforcing  this  area. 
Commenters  akso  urged  HH.S  to  u.se 
2014  and  2015  as  transitional  years, 
during  which  we  would  collect  data  on 
the  ])lans  then  use  those  data  to  help 
update  fdlB  annually,  starting  in  2010. 
Recommended  criteria  for  review 
included  hut  were  not  limited  to  plan 
comprehensiveness,  affordability,  and 
continuity  of  coverage.  Moreover, 
commenters  recommeniled  that,  .starting 
in  2010.  HH.S  adopt  a  comprehensive, 
fuuleral  EH13  standard. 

Rasponsfi:  Enforcement  of  the 
reipiirement  to  cover  EHB  is  governed 
by  section  2723  of  the  PHS  Act.  which 
looks  first  to  states  for  enforcement, 
then  to  the  .Secretary  where  a  state  has 
failed  to  substantially  enforce. 
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'riuMniore,  wo  expect  states  to  enforce 
the  nMiuirenuMit  that  ])lans  must  offer 
13 IH.  VVe  an;  currently  njviewiug  all 
o])tious  for  u])(latiug  KHH  in  2()1()  and 
autici|)ate  ndeasiug  additiomil  guidama; 
in  the  future  on  euforceuumt  of  13 113 
nuiuireiueuts  and  u])datiug  13113. 

Suunuary  of  R(;gidatorv  (3iaug(;s 

For  the  nxisous  de.scrihed  in  the 
proposcid  rule  and  considering  the 
comments  niceiviul,  we  are  finalizing 
the  provisions  proposed  in  §  1.5().1(K)  of 
the  pro])osed  rule,  with  the  following 
nuxlification:  while  continuing  to  he 
recognized  as  states,  as  defined  under 
the  Fits  Act,  the  U.S.  territories 
including  Guam,  Anua  ican  .Samoa,  the 
II.S.  Virgin  Islands  and  the  Northern 
Mariana  Islands,  with  exce])tion  of 
Puerto  Rico,  will  use  the  largest  FFHBP 
plan  as  the  default  hase-henchmark 
plan.  Like  the  other  .50  states  and  the 
ilistrict  of  Colnmhia,  Puerto  Rico  will 
use  the  largest  ])lan  hy  enrollment  in  the 
largest  ])rodnct  hy  enrollnumt  in  its 
small  group  market  as  its  default  hase- 
henchmark  plan.  This  is  ndlected  in 
Apj)endix  A. 

1).  D(!t(!rmination  of  EH13  for  Mnlti-.State 
Plans  (S  150.105) 

In  S  150.105,  we  j)roposed  how  the 
13113  determination  would  he  mad(!  for 
Multi-.Slate  Plans  offered  under  c:ontract 
with  OPM  ])ursuant  to  section  1334  of 
the  Affordahle  (iare  Act.  We  propo.sed 
that  Multi-Slate  Plans  must  meet 
hcmchmark  standards  set  hy  OPM.-' 

The  comments  and  our  res])onses  to 
§  150.105  are  .set  forth  hcdow. 

GVn?i;7je;?/;  VVe  received  several 
comments  reqne.sting  more  information 
on  the  13113  requirement  with  respect  to 
Multi-State  Plans. 

linsponse:  OPM  will  he  releasing 
regulations  and  guidance  on  the 
application  of  El  IB  to  Multi-State  Plans. 
I’herefore,  we  an;  not  addressing  thes(! 
comments  in  this  rule. 

.Summarv  of  Regulatory  Cihanges 

For  the  reasons  descrihed  in  the 
ju'oposed  rule  and  considering  the 
comments  received,  we  an;  finalizing 
the  provisions  proposed  in  §  150.105  of 
the  ])roposed  rule  without 
modifications. 

c:.  El  IB-Benchmark  Plan  .Standards 

150.110) 

To  clarify  the  relationship  hetween 
the  10  .statutory  13113  c:ategorie.s  and  the 


-'  Ol’M  lia.s  |)r()pi)S(!(l  sliiiiclards  for  llu!  Miilli- 
.Stati)  I’laT)  I’rograni  in  ■■lislahli.sliinoni  ofthoMulli- 
.Slal(!  Plan  Prof^rain  lor  Iho  AUdrdahlo  Insnranco 
KxchaiiHos"  77  FK  72.'iK2  (OiicinnlKM'  .a.  2012). 
Ax.iilabld  at:  hlli)://iy\\  u  .<’i)a.<i()\/l(lsys/pk<>/Hi- 
2()12-12-(ir>/i>(ll/W12-2;>IHt.i)(ll. 


EllB-henchmark  plan,  in  paragraph  (a) 
we  pro])osed  that  tht;  EHB-henchmark 
Itliin  jtrovide  coverage  of  at  least  the 
following  categories  of  hmudits 
de.scrihetl  in  .section  1302(h)(1)  of  the 
Affordahle  Giirt!  Act:  (1)  Amhulatory 
])atient  sta  vices;  (2)  emergency  services; 
(3)  hospitalization;  (4)  maternity  and 
newhorn  care;  (5)  mentid  health  and 
suhstiuice  us(!  disorder  .services, 
including  htliiivioral  health  trtiatment; 

(0)  pre.scri])tion  drugs;  (7)  rehabilitative 
and  hiihilitative  servictxs  and  devices;  (8) 
laboratory  services;  (0)  preventive  and 
wellne.ss  services  and  chronic  disease 
management;  and  (10)  pediatric 
services,  including  oral  and  vision  care. 

\\U',  propo.sed  to  inteqtret  “pediatric 
services"  to  mean  services  for 
individuals  under  the  age  of  10  years. 
We  noltul  that  states  have;  the  flexibility 
to  extend  pediatric  coverage  beyond  the 
10-year  age  baseline. 

For  those  ha.se-henchmark  ])lan 
options  that  would  not  cover  one  or 
more  of  the  10  statutorily  reepured  El  113 
categories,  in  paragraph  (h),  we 
])roi)osed  standards  for  supplementing, 
in  jiaragraph  (1))(1),  we  ])ropo,sed 
n!(|uiring  that  if  a  ha.se-henchmark  ])lan 
option  do(!.s  not  cover  any  itenns  and 
services  within  an  El  IB  category,  the 
l)as(!-h(mchmark  plan  would  Im; 
supplemented  hy  adding  that  ])articular 
category  in  its  entirety  from  another 
hase-henchmark  plan  option.  The 
resulting  |)lan,  which  would  then  cover 
all  10  statutory  13113  categories,  must 
also  meet  .standards  for  non¬ 
discrimination  and  balance  defined  in 
])aragraphs  (d)  and  (e)  of  this  section. 
After  meeting  all  of  these  standards,  it 
would  he  considered  the  El  113- 
henchmark  plan. 

Propo.sed  paragraphs  (1))(2)  and  (3) 
discn.ss  two  categories  t)f  benefits  that 
may  not  currently  he  included  in  some 
major  medical  benefit  plans  hut  that 
were  included  in  the  EIIB  as  defined  in 
l)ropo.sed  §  150.110(a)  and  section 
1302(1))(1)  of  the  Affordahle  Care  Act. 
Our  review  of  re.search  on  (unplover- 
sponsored  plan  Ixmefits.  including 
small  employer  ifroducts,  found  that 
pediatric  oral  and  vision  services  were 
not  covered  under  the  benefit  packages 
of  a  numh(!r  of  i)otential  benchmarks, 
hut,  rather,  wene  often  (;over(!d  under 
stand-alone  policies.  We  ])ropo,sed 
targetiul  poliev  o])tion.s  for  each  of  these 
benefit  categories. 

In  projjosed  paragraph  (h)(2),  we 
l)ropo.sed  to  provide  states  with  two 
options  for  supplementing  ha.se- 
henchmark  plans  that  do  not  include 
benefits  for  pediatric  oral  care  coverage. 
The  first  option,  de.scrihed  in  paragraph 
(h)(2)(i),  was  to  siqiplement  with 
pediatric  coverage  included  in  the 


FEDVIP  dental  ])lan  with  the  largest 
enrolhmmt.  'I’he  .second  option, 
de.scrihed  in  paragraph  (h)(2)(ii),  was  to 
snjjplement  with  the  benefits  available 
under  that  state’s  .separate  CHIP 
program,  if  one  exists,  to  the  eligihilitv 
gronj)  with  the  highest  enrollment. 

Similarly,  in  |)roj)o.sed  paragraph 
(h)(3),  we  projjosed  to  provide  two 
o])tions  for  states  to  supplement  a  ha.se- 
h(!nchmark  plan  that  does  not  include 
pediatric,  vision  services.  The  first 
o])tion,  de.scrihed  in  (l))(3)(i).  is  to 
snppleimmt  with  the  pediatric  vision 
coverage  included  in  the  FEDVIP  vision 
plan  with  the  largest  national 
enrollment  offered  to  federal  em|)loyee.s 
under  5  IJ.S.fk  8982.  The  second  o])tion, 
descrihed  in  (h)(3)(ii),  is  to  supplement 
pediatric  vision  coverage  with  the 
.state’s  sciparate  (31IP  plan,  if  ap])licahle. 

In  proj)osed  j)aragraph  (c).  we 
propo.sed  the  ])roce.ss  hy  which  lllIS 
will  supplement  a  defaidt  ha.se- 
henchmark  j)lan,  where  nece.ssarv. 
Specifically.  HHS  would  supplement 
the  category  of  lumefits  in  the  tlefault 
ha.se-henchmark  plan  with  the  first  of 
the  following  options  that  offers  Ixmefits 
in  that  particular  El  113  category;  (1)  rlu! 
largest  ])lan  hy  enrollment  in  the  second 
large.st  product  hv  enrollnumt  in  the 
state’s  small  grouj)  market  as  defined  in 
§155.20;  (2)  tlu;  large.st  ])lan  hy 
enrollment  in  the  third  largest  i)roduct 
hy  (mrollment  in  the  state’s  small  group 
market  as  defined  in  §155.20;  (3)  the 
larg(!.st  national  FEllBP  ))lan  hy 
enrollment  across  states  that  is 
descrilxul  in  and  offered  to  F'ederal 
emplovees  under  5  ll.S.fk  8‘)03;  (4)  the 
plan  de.scrihed  in  ])aragraph  (h)(2)(i)  to 
cov(;r  pediatric  oral  c:are  benefits;  (5)  the 
l)lan  descrihed  in  (l))(3)(i)  to  cover 
pediatric  vision  care  benefits;  and  (0) 
iiahilitative  .services  as  descrihed  in 
§  150.110(1]  or  §  150.115(a)(4). 

In  ])roj)o.sed  ])aragra]7h  (d),  we  state 
that  the  EHB-henchmark  plan  must  not 
include  discriminatory  benefit  designs. 
As  set  forth  in  propo.sed  §150.125, 
issuers  would  he  prohibited  from  using 
benefit  designs  that  discriminate  on  the 
basis  of  an  individual’s  age,  (expected 
length  of  life,  jmesent  or  predicted 
disability,  (higree  of  medical 
dejjendency,  (luality  of  life  or  other 
health  condition,  l.ssiuirs  would  also 
have  to  com])!)'  with  non-di.scrimination 
standards  a])piicahle  to  QIIPs  under  the 
Exchange  rides,  'fhese  standards  would 
ajiplv  both  to  benefit  designs  that  limit 
enrollment,  and  tho.se  that  prohibit 
acce.ss  to  care  for  enrol  lees. 

In  propo.sed  paragraph  (e),  we 
])ropo.sed  to  implement  section 
13()2(h)(4)(A)  of  the  Affordahle  Gare  Act 
hv  jiroposing  to  reipiire  that  the  EllB- 
henchmark  ])lan  ensure  an  appropriate 
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balance  among  the  categories  of  FHH  so 
that  benefits  would  not  he  unduly 
weighted  toward  any  category. 

In  conducting  re.search  on  employer- 
sponsored  plan  henelits  and  state- 
reiinired  benefits,  tlHS  found  that  many 
health  insurance  plans  do  not  identify 
habilitalive  services  as  a  distinct  group 
of  services.--  .Accordingly,  our  proiiosed 
regulation  projiosed  to  include  a 
transitional  policv  for  coverage  of 
habilitative  services  that  would  ])rovide 
slates  with  the  opportuidty  to  define 
lhe.se  benefits  if  they  were  not  included 
in  the  ha.se-benchmark  plan. 

.Specifically,  in  paragrajih  (0.  we 
jiroposed  that,  ii  the  ha.se-benchmark 
plan  did  not  include  coverage  of 
habilitative  .services,  the  stale  would  be 
permitted  to  determine  the  .services 
included  in  the  habilitative  services 
category.  If  states  did  not  define  the 
habilitative  .services  category,  plans 
would  be  reipdred  to  jirovide  these 
benefits  as  defined  in  S 
IllkS  intends  to  carefully  monitor 
coverage  of  habilitative  services  across 
the  individual  and  small  group  markets, 
and  to  ii.se  this  data  to  inform  future 
changes  to  this  transitional  policy. 

'flu;  comments  and  our  responses  to 
5? !.')().  110  are  set  forth  luilow. 

C.oiunwnt:  Numerous  commenters 
urged  that  the  10  Id  III  categories  and 
individual  services  or  benefits  within 
lho.se  categories  he  defined  in  more 
detail.  Medii;aid  was  suggested  as  an 
appropriate  model  for  defining  the 
haliililation  h(;nefil.  as  well  as  iiediatric 
denial  and  vision  benefits. 

/fe.s/jon.se;  The  statute  directed  the 
.Secretary  to  define  HUH  to  include  at 
least  the  10  identified  categories,  while 
ensuring  that  the  scope  of  HUB  is  equal 
to  the  scope  of  benefits  provided  under 
a  tyj)ical  employer  plan.  However, 
typical  emjiloyer  jilans  differ  bv  .state. 
The  .Secretary  balanced  these  directives, 
and  minimized  market  disnqjtion,  by 
directing  plans  to  offer  the  10  stalutorv 
Id  IB  categories  while  allowing  the  state 
to  select  the  specific  details  of  their  EHB 
coverage  by  reference  to  one  of  a  rangt; 
of  po]ndarly  selected  jilans  offered  in 
the  stale  or  as  jiart  of  the  FHHBB. 
Accordingly,  tlu;  states  continue  to 
maintain  their  traditional  role  in 
defining  the  .scope  of  insurance  benefits 
and  may  exercise  that  authority  bv 
.selecting  a  plan  that  reflects  the  benefit 
priorities  of  that  .state.  With  regard  to 
habilitative  and  jiedialric  dental  and 
vision  benefits,  we  appreciate  the 


-- A.SI’IC  K(!Soar(:li  lirint.  "l^ssiMitial  H(!altli 
liitiulits:  (aiinparin^  Honatits  in  Small  (Iroiip 
I’nxiucts  and  .Slal(;an(l  ^■l!(l(!l'al  lanpliiviu!  Plans." 
DiHiombnr  l(i.  iidl  1.  .Available  at;  hHjt:// 
(isix'.hhs.;^ov/hrtillh/wi)<)i1s/2f)1 1/ 

Mill  kcK^oniixtrisoti/rh.slU  nil. 


commenters’  recommendation  to  u.se 
Medicaid  plans  as  approiiriati;  models. 

In  ord(;r  to  maintain  tlu;  stal(;s’  rob;  in 
d(;fining  r(;(|uir(;d  hi;n(;fit.s  in  llu;ir 
mark(;t.s.  w(;  will  finalizi;  the  regulations 
to  provide;  for  slate;  lle;xil)ilily  in 
ele;te;rniining  heiw  tei  ele;fiiu;  luihilitatiem 
se;rvie;e;.s  iiiul  tei  eifler  e)the;r  eipliems  feir 
su])ple;nu;nting  l)<ise;el-he;ne:hni<irk  phms 
thiit  eh)  lUil  ine:hiele;  e:e)ve;nige;  feir 
pe;eli!itrie;  elental  iiiul  visiem  servie.es.  We; 
will  eiemtinue  tei  memiteir  this  ;ire;a  tei 
a.s.se.ss  the;  ne;e;el  feir  future;  re;gul:ite)rv 
aeitiem. 

Ceumne.'n/;  We  re;e;e;ive;el  a  numl)e;r  eif 
e.emmients  re;e;e)mnu;neling  that  the;  age; 
limit  feir  the;  “peeliatric  servie:e.s" 
e;at(;ge)rv  be  raise;el  freim  Itl,  as  jireiposeel. 
tei  21 .  to  be;tter  align  with  (;xisting 
Meelicaiel  anel  CHIB  staiularels  for 
peeliatrie;  benefits  anel  help  ensure 
eiemtinuitv  eif  e:e)ve;riige:  feir  theise;  chilelrein 
whei  will  transitiein  he;lwe;e;n  Fxediange; 
anel  ]iulilie:  e:eive;rage.  (ieimnuinters 
furthe;r  ;is.se;rte;el  lluit  the;  highe;r  eige;  limit 
weiulel  inqireive;  e;are;  feir  e:hilelre;n  with 
e:hreinie:  eir  e:eimplex  eaiiulitieins  suedi  .is 
e;y.stie:  filireisis  by  alleiwing  e;eintinue;el 
Irexilment  lieiyeinel  the;  <ige;  eif  15)  liv  suedi 
ediilelren's  iie;eli;itrie;  preivieler.  whei  luis 
nuire;  e;xpe;rtise;  in  theise;  areuis  than  aehdt- 
feieaiseiel  ]irae;titieine;r.s. 

/hi.s/iein.se;:  The;  age;  eif  15)  as  I  he;  uiqier 
limit  feir  the;  elefinitiein  eif  peeliiitrie: 
serx  ie.eis  is  e:einsi.ste;nt  with  the;  uppeir  age; 
limit  in  the;  Affeirehible;  (’.are  Ae:t’s 
]ireihibiliein  ein  jireieixisting  eieiiulitieins 
feir  e:hilelre;n  as  weill  as  the;  iige;  limit  feir 
eiligiliilily  tei  einreill  in  (illlB.  In  euleliliein. 
feieleiral  Me;elie:aiel  hiw  reiepiireis  tluit  steites 
e:e)ve;r  ediilelren  up  tei  ;ige  15)  with  family 
ineieimes  up  tei  100  pe;re:e;nt  eif  the;  fe;ele;ral 
jieiverty  limit  as  a  manelateirv  eligibility 
e:ate;geiry.  .States  are;  peirmitteel  to 
ineireiiise  this  maximum  age  in  defining 
peeliiitrie;  servieieis. 

C’ommei?/;  A  numlieir  of  eieimmenters 
exjireis.seel  e:eiiu:ern  with  ineliviehial  state 
selectieins  feir  supplementing  e:eiverage 
eiateigeiries  hicking  in  a  e:heisen 
lie;ne;hmark  plan,  suggei.steiel  that  the; 
reigulatiein  idlow  iulelitieinal 
siqijilementatiein  eiptieins.  eir  suggeisteiel 
that  stateis  sheiulel  be  re;e]uire;el  to 
siqiiileiment  iniule;e|uate;  e:eive;rage;  eif 
ineliviehial  servie:e;  tyjies  within  a  lieneifit 
e:ate;geiry. 

lUisjHjnse;:  As  .stiiteel  jireivieiusly,  the; 
.Se;e:re;l<iry  slrue:lureel  the;  EHB 
reigulatieins  tei  maintain  state  flexiliilitv 
in  elefining  lieinefits  within  the 
e;ate;geirie:al  iiarameters  .se;t  eiut  by 
Ceingreiss.  Be;ne;hmiirk  eiptieins  elerive; 
freim  the;  ineisl  peiiiuhir  ])roehu:ts  in  e;ae:h 
state's  sniidl  group  market,  anuing 
eithers.  Alleiwing  .stiiteis  tei  .su|i]ile;nu;nt 
freim  this  range  of  eiptieins  alleiws  e;ae:h 
slate  tei  eleveleip  an  EHB-be;ne:hmark 


pliin  that  re;fle;e;t.s  its  slide  heineifit 
jirieiritieis. 

(A/iiiiiKml:  .Several  e:eimnu;nti;rs 
suggeisteiel  tluit  we;  re;e|uire;  liiiliineie;  neit 
einly  aeaeiss  the;  lieiiuifit  eaiteigeirv  hut  idsei 
within  e;ae;h  eiiileigeiry  eir  iieireiss  the; 
e:eintiiiiium  eif  e.iire;. 

/fe.s/ifin.se;.  riu;  l)idiiiu;e;  iireivisiein  in 
4;  l.'iO.nOfe;)  is  eieiiisisteiit  with  the; 

.seeiliein  1 302(I))(4)(A)  eif  the;  Affeireliihle; 
(iiire;  Ae;t.  whie;h  it  implenuints. 

Keiepdring  liiihiiuie;  within  eiaeih  eiiileigeiry 
eir  iieireiss  the;  eieintimium  eif  e:iire;  e:eiulel 
result  in  phms  tluit  are  neil  similar  in 
.se:eipe;  to  ii  typieial  emideiyer  health  pliin 
iis  re;e|uire;el  by  slat  id  e;. 

.Summary  of  Reigulateiry  C.lumges 

Feir  the;  reiiiseins  ile;.se;ribeel  in  the; 
preipe).se;el  rule;  anel  e:ein.siele;ring  the 
e:e)mnu;id.s  re;e:eive;el.  we  are;  finalizing 
the;  jireivisieins  preijiei.seel  in  4^  l.'iO.IK)  eif 
the;  ])re)|)e)se;el  rule;  with  twei  le;e:hnie;id 
eielils.  \Ye;  have  aeleleel  the;  weirels 
‘‘])e;eliidrie:  eiral"  tei  §  l.'iO.1 10(1))(2)  tei 
e:liirify  tluit  suiijilementidiein  of  the; 
peieliiitrie;  elental  servie:e;s  e'.ateigory  in  the 
l)iise;-l)e;ne:hnuirk  pliin  woulel  he  with  the; 
pi;iliiilrii:  eiral  lieneifits  freim  a  liene:hnuirk 
eiptiein.  We;  have  likeiwise  iieleleel  the; 
weirels  "peeliatrie:  visiem”  lei 
^  l.'iO.1 10{1))(3)  in  jiliie:e;  eif  the;  weirel 
"sue:h”  tei  e'.larifv  that  suiipleinuiididiein 
eif  the;  peielialrie:  visiem  seirvie.eis  e:ide;geiry 
in  the;  hiise-liemeilinuirk  jiliin  weiulel  he; 
with  the;  ]ieeliidrie:  visiem  benefits  freim 
alleiwalile;  semre;e;  ]ilim  iiiul  have  aeleleel 
the;  weirels  "by  enreilhiumt”  tei  eilarifv 
Ibid  the;  largeist  ]ireiehie:t  in  a  state’s  small 
grenqi  market  is  eletermineel  hv 
einreillnumt. 

el.  Breivisiem  eif  EHB  (S  l.'iO.II.'i] 

In  ]iaragraph  (ii)(1).  we;  jireiposeel  that 
plans  may  have  limitations  em  coverage 
that  eliffer  freim  the;  limitatiems  in  the; 

El  1B-Iie;ne;hmark  jilan.  but  ceiveireel 
liemeifits  anel  limitatiems  em  e;eive;rage 
mu.st  remudn  sulustantiidly  eejual  tei  the 
benefits  in  the  EHB-liene:hmark  jilan. 

In  jiaragrajih  (ii)(2),  we  jireijieiseel  that 
in  eireleir  tei  satisfy  the  requireiment  to 
eiffer  EHB.  mental  luialth  anel  sulistaneie 
use;  eliseireler  .se;rvie:e;.s,  ine:lueling 
lieiluivieiral  health  treiatment  servieieis 
reiejuireiel  uneler  ^  1.'i(i.110(ii)(.'5),  mu.st  he; 
jireivieleel  in  ii  manne;r  that  eieimjilieis 
with  the;  Mental  Heialth  Piirilv  anel 
Aelelie:tiem  Eejuitv  Ae:t  eif  2008 
(MHBAEA). 

In  jiariignijih  (ii)(3),  we;  furlhe;r 
]ireiiieise;el  tluit  ii  jilan  eleie;s  neit  jireiviele 
IdlB  uideiss  it  meets  the  stanelarels  in  451 
CER  147.130. 

In  Jiaragrajih  (ii)(4).  we;  jireijiei.se;el  that 
if  the  EHB-beau;hmark  jilan  eleies  neit 
ine:hiele;  e;eiverage;  feir  habilitative 
se;rvie:e;.s  anel  the;  state  eleies  not 
eleteirmine  hahilitative;  lieinefits,  a  luialth 
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insurance  issuer  innsf  either:  (1)  Provide 
parity  In'  f;()V(;ring  hahilitative  services 
benefits  that  an;  similar  in  scope;, 
amount,  and  duration  to  l)(;n(;lits 
cov(;red  for  rehabilitative;  .se;rvie:e;s;  e)r  (2) 
ele;e:iele;  \vhie:h  hiihilitative;  se;rvie;e;s  te) 
e:e)ve;r  anel  re;pe)rt  e)n  that  e:e)ve;rage;  te; 

Illi.S. 

We;  ])re)pe)se;el  the;  e:e)ne:e;pt  e)f  l)e;ne;fit 
snl)stitntie)n  e:e)nsiste;nt  with  what  III  IS 
e)ntline;el  in  the;  Id  lit  Bidletin.  As 
e)ntline;el  in  piiragr<i])h  (l))(  l)(i),  we; 
pre)pe)se;el  tluit  i.ssue;rs  m;iy  snhstitnte 
l)e;nefits,  e)r  se;ts  e)f  l)e;ne;fits,  that  iire; 
ae:tn;irially  e;einivalent  te;  the;  he;neiits 
l)e;ing  re;|)iae:e;el.  We  fnrthe;r  j)re)pe)se;el  in 
])ar€igra])h  (h)(l)(ii)  that  snl).stitntie)n 
e;e)nlel  eenly  e)e:e:ur  within  hene;iit 
e;ate;ge)rie;s,  met  he;twee;n  eliffe;rent  he:ne;fit 
e:ate;gorie;s.  In  ])aragraph  (h)(l )(iii).  we 
e:larify  that  e)ur  pre)])e)se;el  benefit 
snhstitntion  pe)lie:y  ele)e;s  met  a])])ly  te) 
])re;se;rii)tie)n  elrug  l)e;ne;fits.  In  ])aragrci])h 
(1))(2),  we  e)utlineei  wh.it  must  l)e; 
sul)mitte;ei  te)  elemenistnite  that  any 
snl)stitnte;el  l)ene:fit,  eergre)!!])  there;e)f,  is 
ae:tn!nially  e;epiivalent  te)  the  eerigineil 
l)e;nefit  e)r  l)e;ne;fits  e:e)ntaine;el  in  the 
FllB-hene.hmark  fe)r  that  state;.  Liistly,  in 
paragraph  (l))(3),  we;  ])re)|)e)se;el  that 
iie:tnarial  e;e|niv;ilene:e  e)f  l)e;ne;fit.s  he; 
elete;rmine;el  l)a.se;el  e)n  the;  value  e)f  the; 
servie:e  withe)nt  re;g;nel  te)  e;e)st-sharing. 
as  e:e)st  sharing  will  he;  e;e)nsieiere;el  in  the; 
;ee:tn;irial  value  e:iile;ulatie)n  ele;se:ril)e;el  in 
4}  1.5().13r).  We  ne)te;ei  that  the  re;snlting 
plan  l)e;nefits  we)nlel  he  sul)je;e;t  te) 
re;e|uire;ments  e)f  ne)n-elise:riminatie)n 
ele.se:ril)eel  in  158. 125.  In  aelelitieen.  we; 
ne)te  that  uneler  this  appre)ae;h.  states 
weenlel  have  the;  e)])tie)n  te)  enie)re:e  a 
strie:te;r  .stanelarel  on  benefit  snl)stitntie)n 
e)r  pre)hil)it  it  e:e)mple;telv. 

In  paragra])!)  (e;).  we  })re)pe).se;el  to 
e:larify  that  a  ])lan  ele)e;.s  ne)t  fail  te) 
pre)viele  EHB  solely  l)e;e:aiise  it  ele)es  ne)t 
e)fie;r  the  servie:e).s  elese:ril)eel  in 
S  15().28()(el).  Mere  we;  woulel  a])])ly  the 
statutory  pre)visie)n  in  seeition 
13()3(l))(l)(B)(i)  e)f  the  Affordable  Care 
Ae:t  that  alle)ws  <i  QMB  te)  meet  the; 
.stanehirels  fe)r  EHB  even  if  it  ele)e;s  ne)t 
e)ffe;r  the:  servie;es  elese;ribe;el  in  45  CFR 
4?  15().28()(el).  te)  health  insurane:e;  issuers 
that  e)ffer  ne)n-granelfathere;el  e;e)verage  in 
the  inelivielual  or  small  groii])  market. 
'Phis  ])re)visie)n  a])])lie;.s  te)  all  se;rvie;e;.s  in 
.se;e:tie)n  13()3(h)(l  )(A)  of  the  Affeerelahle 
Care;  Ae;t,  ine:lneling  ])harmae:e)le)gie;al 
.servie;e;s. 

In  paragraph  (el),  we;  ))re)pe)se;el  th.it  an 
issuer  e)f  ei  ])lan  e)ffe;ring  EHB  may  ne)t 
ine;hule  re)ntine  ne)n-])eeliatrie:  elental 
.servie:e;s,  reeutine  ne)n-peeliiitrie;  e;ye  exam 
.servie:e;s,  e;e)sme;tic  e)rthe)ele)ntia  anel  leeng- 
term/e:uste)elial  nursing  home  e:are 
l)e;nefits  as  EHB. 

The  e:e)mment.s  anel  e)nr  respeenses  to 
§  158.115  are  set  forth  heleew. 


ComuwtU:  Se)me  e:e)mnie;nte;r.s  askeel  ns 
te)  e;limin<ite  e)r  pre)viele;  aelelitie)n;il 
guielime:e;  re;giireling  the;  snhstantiiilly 
(;e|nal  stiinelarel. 

I{(;si)()iis(;:  Base;el  een  the  ratieeiiiile  we 
e)ntline;el  in  the  pre)pe)se;el  rule,  we;  are; 
nuiintaining  the;  snhstimtially  e;epial 
stiinelarel  .is  writte;n  tei  .illeiw  feir 
fle;xil)ility  eif  phm  ele;sign. 

(Jomnicnl:  Se;ve;nil  e:e)mme;nte;rs 
re;eine;,ste;el  e;e)nfirm<itie)n  thiit  EHB  must 
e:e)m|)ly  with  fe;ele;nil  me;ntal  he;alth  anel 
.snl).stime;e;  use;  eli,se)rele;r  p.irity 
re;einire;me;nts  in  heith  the;  inelivielual  anel 
the;  sniiill  greenj)  niiirkets.  (;e)mme;nte;rs 
alse)  ii.ske;el  if  states  woiilel  h.ive;  te)  elefray 
the;  e;e)st  e)f  aeleling  benefits  in  e)rele;r  te) 
e;e)mplv  with  parity. 

Rasponsa:  Se;e:tie)n  2707  e)f  the  BUS 
Ae;t  re;e]nire;s  health  insurance  i.ssne;rs  in 
the;  inelivielual  anel  small  gre)up  he;alth 
insurane;e;  markets  te)  e:e)ve;r  the;  EHB 
pae;kage;  re;einire;el  nnde;r  seeitiem  1302  e)f 
the;  Affe)relal)le;  Ckire;  Ae:t.  'fhe  Affe)relal)le; 
Ciire;  Ae;t  gnmts  the;  Se;e;re;tarv  hre)ael 
antheerity  te)  eie;fine;  EHB.  We;  pre)|)e)se;el 
in  §158. 115(a)(2)  that  |)lans  are;  re;eiuire;el 
te)  e:e)mply  with  the;  |)arity  stanelarels  se;t 
feirth  in  §148.13()  e)f  this  e:h<i])te;r, 
im])le;me;nting  the;  re;e]iiire;me;nts  nnele;r 
MHBAEA  in  eereler  te)  satisfy  the; 
re;e|nire;me;nt  te)  pre)viele;  EHB.  .Se;e;tie)n 
1311(j)  e)f  the;  Affeerelahle;  (kire;  Ae:t 
s])e;e:ifie;s  thiit  se;e:tie)n  2728  of  the  BUS 
Act  shall  iip])ly  to  ejiiiilifieel  heiilth  pliins 
in  the;  siinie;  niiinner  anel  tei  the;  same 
extent  as  .sne:h  .seeitiem  a])i)lie;s  tei  health 
in.surane:e;  issue;rs  anel  grenij)  he;iilth 
jilans.  Feir  the;.se;  re;ase)ns.  we;  eieinfirm 
that  pliins  must  eiomply  with  the;  parity 
stanelarels  a])])lie:iil)le;  tei  me;ntiil  he;iilth 
iinel  sul)stime:e;  n.se  eliseireler  benefits  se;t 
feirth  in  45  CER  14().138  in  heith  the; 
inelivielual  anel  the;  small  greinp  markets 
in  eireler  tei  satisfy  the  ri;ejnire;ment  to 
ceiver  EHB.  Aelelitionally.  l)e;e:ini.se 
e;e)mpliiine:e;  with  EHB  woulel  re;eiuire 
e:e)mpliiine;e  with  the  parity  stanelarels. 
states  wemlel  neit  have  tei  elefray  anv 
e;e).sts  iisse)e:iate;el  with  bringing  plans  into 
e:e)m])liime;e  beeiiinse  any  l)e;ne;fits  aeleleel 
to  ensure;  jiarity  weiulel  he;  e:e)nsielereel 
part  e)f  the;  EHB  pae'.kage. 

Cenmnenters  re;e]ne;.ste;el  ii 
fe;ele;riil  ele;finitie)n  eif  hahilitative 
se;rvie:e;s.  Many  re;e:e)mnu;nele;el  that  HIES 
iiele)])t  the;  NAIC  ele;finitie)n  eif 
habilitiitiem  eir  n.se;  the;  Meelie.iiiel 
statute’s  elefinitiem  eif  hiihilitiitiein  iis  a 
re;fe;re;ne:e;  jieiint,  te)  highlight  the; 
impe)rtiine:e;  eif  miiinte;nime:e;  eif  fnne:tie)n. 
Ceimmenteirs  alsei  askeel  thiit  HIES 
eliminate  giving  i.ssuers  the;  e:he)ie:e  eif 
eletermining  their  hahilitiitive  heinefits. 

Rasponsu:  As  exjilaineel  in  the;  EHB 
Bulletin,  hahilitative  benefits  are  neit 
well  elefineel  in  the;  e:nrre;nt  e;e)mmere:iiil 
miirke;t.  If  hahilitative  .se;rvie:e;s  are  not 
e:e)ve;re;il  by  the;  EHB-l)ene;hmiirk  plan. 


then  states  have  the  first  eippeirtimity  to 
ele;te;rmine  whie:h  hahilitiitive;  benefits 
must  he;  e;e)ve;re;el  by  tbeir  be;ne:hmiirk 
Ilian.  Stiites  may  e;he)e).se;  te)  ii.se;  the  NAIC 
eir  Me:elie:aiel  ele;finitie)n.  if  .stiite;.s  have;  neit 
e:he)se;n  tei  elefine;  hahilitative  beinefits. 
the;  is.sue;rs’  e;he)ie;e;  reamiins.  This  is  ii 
triinsitiemal  pe)lie:y.  iinel  HHS  inteneis  tei 
memiteir  iivailable;  eliita  reigareling 
e:e)ve;riige;  eif  hahilitative  .se;rvie:e;s. 

Ceinmiem/;  Many  e.ennmenters  nrge;el 
HIES  te)  e;liminiite  the;  eiptiem  tei 
substitute;  benefits,  neiting  e:e)ne:erns  that 
substitntiem  may  re;.siilt  in 
eliseirimination.  (]e)mme;nte;r.s  iilso 
re;e|iie;ste;el  that  HIES  e:e)elify  the;  implie;el 
option  feir  states  tei  limit  eir  e:e)mple;te;ly 
preihibit  substitution. 

/fei.s'/iein.sf);  We;  have  re;tiiine;el  the 
elise:re;tie)n  we;  pre)])e)se;el  tej  preiviele;  feir 
substitntiem  within  e:iite;ge)rie;s  tei  preiviele 
greater  e:hoie:e;  tei  e:e)nsumer.s.  anel 
premieite;  jilan  innovation  thremgh 
e;e)ve;riige;  anel  ele;sign  eiptieins.  We;  alse) 
retaineel  the;  re;e]nire;me;nt  that  any 
substitntiem  must  be;  ae;tnarially 
e;einiviile;nt.  As  the  party  re;.spe)nsible;  for 
e;nfe)re;e;me;nt  eif  EHB.  it  is  up  tei  eae.li 
stiite;  te)  set  e:rite;riii  feir  substitntiem  in  its 
state;.  e:e)nsiste;nt  with  piiragraph  (b)  eif 
this  ,S(;e;tiem. 

('.omniant :  In  the;  ])re;amble;  to  the; 
preijioseel  rule;,  we;  e;l;irifie;el  that  a  pliin 
m;iy  neit  e;xe:hiele;  e;nre)lle;e;s  fremi 
e:e)ve;riige;  in  iinv  e:ate;ge)rv  e;xe;e;|)t 
pe;eliatrie:  servie:e;s.  Many  e:e)mme;nte;rs 
re;e:e)mme;nele;ei  that  CMS  e;e)elifv  this 
pre)])e),sal  in  re;gnlation  text. 

Rasponsa:  In  reispem.se;  tei  the 
eieimments  re;e:e;ive;el.  we;  have;  me)elifie;el 
§  158.1 15(a)(2)  tei  preihibit  iin  EHB  jilan 
fremi  e;xe:lneling  an  enreilleie;  freim 
e;e)\'ercige  in  an  EHB  e:ate;ge)rv  exe;e;j)t 
peeliatrie:  se;rvie:e;s. 

C’eimmem/;  Several  e:omme;nter.s  nrgeiel 
HHvS  to  remeive;  the  preivisiem  at 
§158.115(e:)  sei  that  .section 
1303(b)(1)(A)  eif  the;  Affeirelable  (kire  Act 
wemlel  neit  extenel  to  plans  that  are;  neit 
QHBs.  Other  e:e)mmenters  noteel  thiit 
.se;rvie;es  nneler  .see:tie)n  1303  eif  the 
Affeirelable  (kire;  Ae:t  are;  e:e)\'e;re;el  by  their 
state;  be;ne;hmark  jilan  anel  re;eine;.ste;el 
eionfirmatiem  that  either  EHB  ])lans  will 
neit  have  to  eiffer  sne;h  servie:e;s. 

Rasponsf^:  We;  are;  finalizing  the 
re;gnlatiem  tei  ine;lnele;  the;  preivisiem  tei 
ensure;  piiritv  be;twe;e;n  the;  Exe:hange;  anel 
ne)n-l'jxe;hange;  markets.  We;  neite;  that 
neithing  in  the;  jireiposeel  preivisiem 
impeieles  iin  issuer’s  ability  tei  eiffer  1303 
.se;rvie:e;s.  It  alsei  eleieis  neit  limit  a  stiite’s 
antbeirity  to  |)reihibit  or  reeinire;  tbeise; 
se;rvie:e;s  nneler  stale;  law. 

(jOium(;ut:  While;  .seime  eiommenters 
eibje;e:te;el  tei  the;  e;xe;ln.siem  eif  routine  nem- 
peeliatrie;  elental  servie:e;s.  remtine  nem- 
j)e;eliatric  e;ye;  e;xam  se;rvie;e;.s.  anel  king 
term/cnsleielial  nursing  hemie  e:are 
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iMMiefits,  from  FHB.  tlu;  majority  of 
commonters  agnuid  with  the  (ixclusion 
of  these  s(!rviees  hecaiisi!  they  an;  not 
typically  inchi(l(;{l  in  m(;(lical  plans 
offered  hv  a  typical  em|)lover. 

HcsponsH:  The  Affordable  (iare  Act 
r(;(iuires  Id  10  to  he  based  on  h(;nefits 
typically  offer(;(l  by  a  tyi)ical  employer 
plan.  In  contrast  with  tin;  benefits 
cov(;r(;d  by  a  typical  (;mplov(;r  health 
plan,  these  particular  h(;nefits  often 
(pialify  as  (;xcej)te(l  h(;n(;fits.-  '  However. 
j)lan  offerings  are  not  restrict(;d  to  Id  10. 
•SO  plans  may  ofler  additional  benefits. 

(jomiiK^iU:  We  receiv(;d  comments 
recpiesting  that  HHS  change  the 
reference  to  “cosmetic  orthodontia”  and 
d(;fine  the  excluded  service  as  “non- 
medically  necessary  orthodontia"  to 
r(;nect  the  standard  that  issuers 
tyi)ically  u.se  and  to  h(;  consistent  with 
tile  EHO  Oulletin. 

/fe.s/jon.se;  Based  on  comments,  we 
have  changed  the  language  in 
^  1. ‘it).  11. ')((!)  to  refer  to  non-medically 
nece.ssary  orthodontia  and  deleted  the 
reference  to  cosmetic  orthodontia. 

Summarv  of  Kegulatorv  (dianges 

We  are  finalizing  the  provisions 
pro])osed  in  ^  l.'iti.ll.'i  of  the  propo.sed 
rule,  with  the  following  modifications: 
in  paragraph  (a)  we  added  subparagraph 
(2)  to  clarify  that  an  Id  10  plan  cannot 
exclude  an  enroll(;e  from  anv  Id  10 
category  except  peiliatric  services.  In 
jiaragraph  (h).  we  have  added  regulation 
text  explicitly  reflecting  our  ado])tion  in 
this  final  rule  of  our  jiroposal  that  states 
he  permitted  to  limit  or  prohibit  benefit 
substitutions  that  would  otherwise  he 
permissible  under  our  regulations,  and 
we  recodified  suh])aragraph  (8)  as 
(2)(iv).  We  changed  the  language  in 
^  !.')(). 1 1  .')(d)  to  u.se  the  term  “non- 
medically  necessary"  in.stead  of 
“cosmetic"  orthodontia. 

e.  Ore.scription  Drug  Benefits  (§  '[55A22) 

rhis  suh.section  a])])eared  as  ^  l.')().12() 
in  the  projio.sed  rule,  however,  for 
technical  reasons  this  suh.section  will  he 
renuml)(;r(;d  as  ^  l.')(i.l22  in  the  final 
ride. 

In  paragraph  (a)(1).  we  ])roi)osed  that 
in  order  to  comply  with  the  retiuirement 
to  cov(;r  Id  10.  a  plan  would  cover  at 
least  the  greater  of:  (1)  One  drug  in 
every  USB  category  and  cla.ss;  or  (2)  the 
.same  numhi;r  of  drugs  in  each  categorv 
and  class  as  the  Idl0-l)i;nchmark  jilan. 

In  paragraph  (a)(2)  we  projio.sed  that  a 
QUO  would  have  to  rejiort  its  drug  list 
to  the  Exchange,  an  EHO  jilan  ojierating 
outside  of  the  Exchange  must  rejiort  its 


-  *  I'or  more!  inlonnation  on  (!xc(!|)l(!(l  lM!iu!lits.  soo 
2(i  CI'K  .)4.<l»:n-l .  2!l  Cl-R  2r)*)U.7:i2.  4.)  CI  R 
14(1.14.").  aiul  4,')  CI  R  14K.220. 


drug  list  to  the  .state,  ami  a  multi-state 
jilan  mu.st  rejiort  its  drug  list  to  OOM. 
in  jiaragrajih  (h)  we  jirojiosed  to  clarify 
that  a  health  jilan  does  not  fail  to 
jirovide  EHO  jirescrijition  drug  benefits 
solely  because  it  does  not  offer  drugs 
that  an;  I?  l.')().28()(d)  si;rvic(;.s. 

W(;  jirojiosi;d  using  tlu;  most  r(;ci;nt 
V(;r.sion  of  the;  l)nit(;d  Stat(;.s 
0harmacojii;ia’s  (ll.SO)  Modi;l  (;uid(;lini;s 
as  a  common  organizational  tool  for 
jilans  to  rejiort  drug  coverage.  We  .stated 
that  we  would  work  with  issuers,  states 
and  the  NAIC  to  facilitate  use  of  the 
lisp  classification  system  and  we  would 
Jirovide  a  tool  for  states  and  issuers  to 
count  clinically  distinct  drugs  and 
categorize  them  into  the  lISP  .system.--* 

We  also  jirojiosed  that  drugs  would  he 
counted  tinvard  these  retjuirements  if 
they  are  chemically  distinct.-"’  For 
examjile,  offering  two  dosage  forms  or 
strengths  of  the  same  drug  would  not  he 
offering  drugs  that  are  chemicallv 
distinct.  Similarly,  a  hrand  name  drug 
and  its  generic  eijuivalent  are  not 
chemically  distinct. 

In  jiaragrajih  (c),  we  jirojiosed  that  a 
Jilan  offering  EHO  have  jirocedures  in 
jilace  to  ensure  that  enrol  lees  have 
access  to  clinicallv  ajijirojiriate  drugs 
that  an;  jin;scrih(;d  hv  a  jirovidi;r  hut  are 
not  includ(;d  on  the  jilan's  drug  list, 
which  is  g(;nerally  consistent  with 
jirivate  jilan  jiractict;  today. 

The  conmu;nt.s  and  our  r(;sjions(;.s  to 
4}  1.')().122  an;  set  forth  li(;low. 

ijotunwnt:  Several  comm(;nt(;rs  not(;d 
that  the  jirojiosed  rule  r(;(juin;s  jilans  to 
meet  a  targi;t  uumher  of  drugs  within  a 
sjiecific  class  without  regard  to  which 
drugs  are  coven;d.  'I'liose  commenters 
exjires.sed  concern  regarding  absence  of 
a  system  to  review  the  adeijuacy  and 
(juality  of  each  jilan  drug  li.st. 

/fe.s/ion.se;  .Section  1  .'iti.l  2.').  regarding 
di.scrimination,  ajijilies  to  all  EHO 
including  jirescrijition  drug  benefits. 
Under  the  jirohihition  on  di.scrimination 
regulation  we  are  finalizing  at  §  1.‘)().12.') 
of  this  jiart,  an  issuer's  benefit  design, 
or  the  imjilementation  of  its  benefit 
design,  may  not  discriminate  based  on 
an  individual's  age,  exjiected  length  of 
life,  jiresent  or  jiredicted  disaliilitv. 
degri;e  of  medical  deji(;ndency,  (juality 
of  life,  or  other  health  conditions, 
issuers  may  continue  to  use  riiasonahle 
medical  manageimint  lechni(ju(;.s  that 


-''I  Ik!  n)(|uin!iiu!nl  (o  iisi;  I  I.SI’ clii.s.siticnlion 
iipplios  (iiilv  (i)  sul)missi(m  ot  l(iriiiiiliirv  lor  roviouV 
coi'liliciilioii.  I’liiiis  iiiiiy  conliniio  (o  iiso  anv 
classilicadon  svsioni  (liov  chooso  in  inarkolin^  and 
oduu'  plan  nialorials. 

-  ■'rill'  i:on<:op(  ol  choinicallv  dislincl  is  also 
(loscriliod  in  Iho  Modicaro  I’arl  I)  Manual.  Cliaplor 
(i.  .Soction  :i().2. 1.  Morn  inlornialion  is  availablo  al: 
lilll)s://n\nv.i:iiis.{’ov/.\l(‘(licaiv/Pwsaii)li()n-nru‘i- 
C’ovc;'n"c//Vc.scn/)/;on/lr<j”C'o\’C'o;i/r(;/r/o\t7i/o(a/s7/ 
C.iuiptciii.pdf. 


are  evidence-ha.sed  in  accordance  with 
§  1  .‘iti.l  2.').  The  states  and  the  Exchanges 
will  he  resjionsihle  for  monitoring  drug 
lists  for  such  comjiliauce  as  jiart  of  th(;ir 
(;nforcement  and  certification 
ri;sji(insiliilities. 

Cloiummt:  .Some  commenters  noted 
that  the  jirojiosed  rub;  does  not  di.scuss 
how  Jilans  mu.st  address  n(;w  drugs  that 
come  onto  the  market  during  the  course 
of  a  Jilan  yi;ar. 

]h!Sj)()ns(r.  While  jilans  mu.st  off(;r  at 
least  the  gri;ater  of  one  drug  for  each 
IkSP  categorv  and  cla.ss  or  the  numher 
of  drugs  in  the  EH0-h(;nchmark  jilan. 
Jilans  are  jii;rmitted  to  go  beyond  the 
numher  of  drugs  offered  hv  the 
henchmark  without  e.xc(a;diug  EHO. 

(A)ninwnt:  .Some  commentiirs 
recommended  that  HIES  should  not 
reijuire  cox  erage  of  at  h;a.st  one  drug  in 
each  I  ISP  category  and  cla.ss,  because 
such  coverage  is  not  similar  to  a  tvjiical 
lanjiloyer  jilan  and  that  certain 
categories  and  classes  have  limited  drug 
ojitions.  .Some  commiaiters  rai.si;d 
concerns  about  cost  and  that  covering  a 
drug  in  each  II.SP  categorv  and  cla.ss  is 
arbitrary.  In.stead.  they  sugge.sted  HH.S 
del(;te  the  riiijuirement  to  match  a 
sjiecific  numher  of  drugs  jier  h(;nchmark 
Jilan  category  and  cla.ss,  and  allow  jilans 
to  d(;termine  the  sjiecific  drugs  coveriid. 

Hesponse:  In  resjionse.  we  internally 
analyzed  and  carefullv  r(;vi(;w(;d 
jirescrijition  drug  coverage  in  the  EHO- 
lienchmark  jilans  listed  in  Ajijiendix  A. 
and  found  that  the  majoritv  of  the 
henchmark  jilans  alniady  meet  the  EHO 
standard  or  would  onlv  have  to  cov(;r 
one  or  two  additional  drugs  to  meet  the 
standard.  Therefore,  we  h(;lieve  that, 
giv(;n  current  coverage  under 
h(;nchmark  jilans.  the  jiolicy  of 
r(;(juiring  at  least  one  drug  jier  category 
and  cla.ss  reflects  drug  coverage  in  a 
tyjiical  emjiloyer  jilan  and  will  hav(;  a 
negligible  ((fleet  on  jiremiums.  We  also 
note  that  this  section  does  not  r(;(juir(; 
that  drugs  he  covered  on  a  jiarticular 
tier.  Additionally,  we  are  finalizing 
§  !.')().  122(a)(1)  as  jirojio.sed  as  a 
transition  jiolicy  for  the;  first  two  jilan  or 
Jiolicy  years  beginning  in  2014  and  will 
study  and  take  into  considiiration  the 
effects  this  jiolicy,  if  anv.  have  on 
changing  tyjiical  drug  coverage  in  the 
market. 

Comiuant:  Many  commenters 
exjinissed  (:onc(;rn  over  the  u.s(;  of  II.SP 
as  the  class  and  categorv  classification 
system. 

Hosponsc:  For  consistency  and  to 
minimize  administrative  liurdiai  and 
harriers  to  mark(;t  entry  for  health  jilans, 
sjKicifically  for  issuers  oflering  jiroducts 
in  multijile  states,  we  believe  it  is 
imjiortant  to  u.se  oiilv  one  cla.ssification 
.system.  While  there  was  concern  among 
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comiiienters  on  the  use  of  I  ISP  as  the 
.system,  then;  was  no  universal  system 
identified  as  a  i)otential  alternative.  We 
chose  the  cnrrcmt  version  I  ISP  Mode;! 
(Inidelines  (version  .5)  hecan.si;  it  is 
|)nl)licly  availahle  and  manv  pharmacy 
Ixmefit  managers  are  familiar  with  it. 

We  heli(!ve  the  I  ISP  model  l)(!.st  fits  tlie 
ikukIs  for  the  years  2014  and  201.5 
during  tin;  transitional  I'8  IP  polic;v  and 
we  have  (hiveloped  a  cros.swalk  tool  to 
count  the  nnmher  of  drugs  availahh;  in 
eac;h  I  ISP  category  and  class.  We  intend 
to  work  with  i.ssners.  .states  and  the 
NAK;  to  facilitate  state  n.se  of  the  IJSP 
Model  (Inidelines  Version  5.0  as  a 
classification  .system  and  as  a 
comj)ari.son  tool. 

Commtml:  Several  commenters 
r(U|nested  additional  detail  regarding  the 
re(]nirement  that  that  a  plan  ‘‘must  have 
jHocednres  in  ])lace  that  allow  an 
enrollee  to  re(]nest  clinit:allv 
ap])ropriate  drugs  not  covered  hv  tin; 
health  plan.” 

lif^sponsti:  Additional  guidance 
regarding  our  ex])ectation.s  for  the 
r(U|uired  exce])tions  ])roces.s  is 
forthcoming  in  suh-regulatorv  guidance. 
We  note  the  importance  of  this  option 
for  those  who.se  medical  mnuls  retjuire 
a  very  narrow  range  of  jiharmaceuticals. 
and  em])hasize  that  our  re.search  has 
shown  that  a  large  numlxir  of  plans 
already  oiler  this  option  in  the  market 
today.  It  is  expected  that  plans  that 
currently  have  such  a  ])roces.s  in  place 
will  not  he  expected  to  modify  tluhr 
existing  jjrocess. 

(Joiuiucnt:  Many  commenters 
suggested  that  HHS  should  clarify  in 

15(i.l2()(c)  (as  (!xplained  ahove.  now 
renumbered  as  §  158.1 22(c))  of  the  final 
regidation  that  ])lan.s  mu.st  have 
procedures  in  place  that  ensure 
enrollees  have  access  to  clinically 
appropriate  drugs,  not  just  allow  the 
enrollee  to  request  such  a  drug.  While 
the  ])reamble  of  the  propo.sed  rule 
includes  a  .statement  of  this  .standard, 
the  proposed  rule  does  not. 

IlHsponsa:  We  have  addcal  language 
from  the  projiosed  rule  ])reamhle  to 
§  158. 122(c)  directing  plans  to  have 
IH'ocedures  to  allow  an  enrollees  to  gain 
acce.ss  to  clinically  a])pro])riate  drugs. 

CVujime;?/; (lommenters  urgtui  IIHS  to 
])rovide  guidance  as  to  which  drugs  are 
covered  hy  §  158.28{)(d)  so  that  the  final 
rule  is  clear  as  to  which  drugs  are 
actually  exjmipted. 

Hasponsa:  Wo.  have  revised  the 
language  to  s])ecifv  that  we  are  riiferring 
to  drugs  ap])roved  by  the  II.S.  Food  and 
Drug  Administration  (FDA)  as  a 
Sl58.28()(d)  service. 


Summary  of  R(;gulatorv  (Changes 

Wo  are  finalizing  the  ])rovisions  in 
§  15().12()  of  the  proposcul  rule 
(renumbered  as  §158.122  in  the  final 
ruh;).  with  the  following  modifications: 
We  have  added  language  to  §  158.122(c) 
ba.scid  oil  the  i)ro|)o,sed  rule’s  preamhle 
text  directing  ])lan.s  to  have  jirocedures 
to  allow  an  enrollees  to  gain  acce.ss  to 
clinically  a])propriate  drugs.  We  have 
revi.sed  the  language  in  suhparagraph  (h) 
to  s])ecify  that  we  are  referring  to  drugs 
aiiproved  by  the  U.S.  Food  and  Drug 
Administration  (FDA)  as  a  §  1 5().28()(d) 
service. 

f.  Prohibition  on  Di.scrimination 
(§  158.125) 

Section  18()2(b)(4)  of  the  Affordahle 
(’.are  Act  directs  the  Secretary  to  address 
certain  standards  in  defining  EHP. 
including  elements  related  to  halance, 
discrimination,  the  needs  of  diverse 
sections  of  the  jiopulation,  and  denial  of 
benefits.  The  ])ropo.sed  regulations 
would  provide  an  approach  to 
addressing  di.scrimination  that  would 
allow  states  to  monitor  and  identify 
discriminatory  henefit  designs,  or  the 
inqilementation  thereof. 

To  addre.ss  ])otentially  discriminatory 
practices,  we  jiroposed  in  jiaragraph  (a) 
that  an  issuer  does  not  provide  HUH  if 
its  henefit  design,  or  the  implementation 
of  its  henefit  design,  discriminates  based 
on  an  individual’s  age.  expected  length 
of  life,  or  jiresent  or  ])redicted  disahilitv. 
degree  of  medical  dependency,  (pialitv 
of  life,  or  other  health  conditions.  In 
paragra])h  (h).  we  jiroposed  that 
§§158.200  andl  58.225  also  apply  to  all 
issuers  reipiired  to  jirovide  coverage  of 
EMB,  prohibiting  di.scrimination  based 
on  factors  including  hut  not  limited  to 
race,  gender,  disahilitv,  and  age  as  well 
as  marketing  practices  or  henefit  designs 
that  will  have  the  effect  of  di.scouraging 
the  enrollment  of  individuals  with 
significant  health  needs. 

These  provisions  would  provide  a 
framework  and  legal  standard  from 
which  to  develop  analytic  tools  to  test 
for  discriminatorv  plan  henefits.  Such 
analy.ses  could  include  evaluations  to 
identify  significant  deviation  from 
typical  plan  offerings  including  such  as 
limitations  for  benefits  with  specific 
characteristics. 

The  comments  and  our  resiionses  to 
§  158.125  are  set  forth  helow. 

Comment:  Several  commenters 
indicated  their  belief  that  section 
18()2(b)(4)  of  the  Affordahle  (iare  Act 
does  not  jirohihit  di.scrimination  in 
benefit  imjilementation  in  the  standards 
for  providing  El  IBs. 

Response:  Section  1 8()2(b)(4)  of  the 
Affordahle  Clare  Act  sjiecifies  that  EHB 


not  include  “coverage  decisions, 
determine  reimhursement  rates, 
estahlish  incentive  programs,  or  design 
henefits  in  ways  that  di.scriminate 
against  individuals  becau.se  of  their  age. 
disahilitv,  or  expected  length  of  life.” 

We  helieve  that  this  range  of  prohibited 
discrimination  implicitly  encompa.s.ses 
not  just  the  categories  of  benefits 
included  in  the  henefit  design  hut  also 
the  imiilementation  of  that  design. 

(Comment:  A  numher  of  commenters 
recommended  that  we  exjiand  this 
.section  to  prohihit  di.scrimination  based 
on  .sex.  gender  identity,  sexual 
orientation,  having  a  particular  medical 
condition,  and  other  factors. 

Response:Tho  regulation  as  written 
prohibits  henefit  di.scrimination  on  the 
grounds  articulated  by  Congre.ss  in 
section  l,8()2(b)(4)  of  the  Affordahle  Care 
Act.  as  well  as  tho.se  in  45  CFR 
158.2()()(e),  which  include  race,  color, 
national  origin,  di.sahility.  age.  sex, 
gender  identity  and  sexual  orientation. 

Comment:  Many  commenters 
nupiested  that  we  add  more  detail  to  the 
regulation  regarding  standards  of 
nondi.scrimination,  the  framework  for 
monitoring  and  enforcement,  as  well  as 
clarification  of  the  roles  of  the  .states  and 
the  federal  government.  Several 
commenters  exjires.sed  concern  that 
enrollees  with  certain  health  conditions 
might  hy  discriminated  against  hy  an 
issuer’s  failure  to  include  apjiropriate 
.s|)ecialist.s  in  their  network. 

/fe.s7;on.s’e;  Enforcement  of  the  BUS 
Act  jirovisions  codified  in  this  rule  is 
governed  hy  section  2728  of  the  BUS 
Act,  which  first  looks  to  .states  and  then 
to  the  Secretary  where  a  .state  has  does 
not  substantially  enforce.  The  approach 
to  nondiscrimination  will  reserve 
flexibility  for  both  HHS  and  the  states 
to  respond  to  new  developments  in 
henefit  structure  and  implementation 
and  to  be  responsive  to  varying 
circumstances  across  the  states.  We 
agree  with  the  commenters  that  network 
adecpiacy  is  an  imjiortant  jiart  of  plan 
coverage.  Compliance  with  network 
ade{|uacy  reiiuirements  is  outside  of  the 
scope  of  this  regulation. 

Comment:  .Several  commenters 
expressed  concern  over  .state 
benchmarks  that  they  believed 
contained  discriminatory  henefit 
designs  and  worried  that  issuers  in 
tho.se  states  would  he  re(|uired  to  copy 
those  designs. 

Response:To  the  extent  that  a  state 
benchmark  plan  includes  a 
discriminatorv  henefit  design,  non¬ 
discrimination  regulations  at 
§  158.11()(d)  and  §  158.125  require 
issuers  to  meet  the  henchmark 
reciuirements  in  a  nondi.scriminatorv 
matter. 
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(A)innu‘nt:  Many  coninionters 
expressed  concern  lliat  §1.58.12.5  wonld 
prevent  issuers  from  einploving 
traditional  medical  management 
leclinicjnes,  with  some  re(pn;.sting  that 
we  revise  regnlatorv  text  to  indicate  that 
evidencci-hased  techidciues  would  not  he 
considered  di.scriminalorv.  (Ithers 
exjjres.sed  ongoing  concern  that  medical 
management  l(M:lnu(]iu;s  were  olhai  nscul 
as  nnanced  mechaiusms  for 
discrimination. 

iiasjjonsif:  As  we  stated  in  the 
preamhli!  to  the  ])roposed  rule,  and 
consistent  with  section  1.5()3(d)  of  the 
Affordable  Care  Act.  th(!.s(!  EHB 
regulations  do  not  ])rohil)it  issuers  from 
applying  reasonable  imulical 
management  technicpies.  An  issuer 
could  \i.se  prior  authorization,  but  could 
not  implement  prior  authorization  in  a 
manner  that  discriminates  on  the  basis 
of  memher.shi])  in  a  particular  gronj) 
based  on  factors  such  as  age.  disability, 
or  expected  length  of  life  that  are  not 
based  on  nationally  recognizcul. 
clinically  appro})riate  standards  of 
medical  practice;  evidence  or  not 
nu;dically  indicated  and  evidence- 
has(;d.  For  (;xample.  a  n;asonal)le 
medical  management  techniepie  wonld 
Ih;  to  reejuin;  i)reanthorization  for 
coverage;  of  the;  zoste;r  (shingles)  vae:e:ine; 
in  pe;rse)ns  imele;r  80  ve;ars  e)f  age. 
e;e)nsiste;nt  with  the;  re;e:e)mme;nelatie)n  e)f 
the  Aelviseerv  Ce)mmitte;e;  een 
Immnnizatieni  Frae:tie:e;s.  We;  are  aeleling 
a  ne;w  jearagraph  (e:)  in  §  1.58.12.5.  te) 
e;hirify  ihiit  ne)lhing  in  this  se;e:tie)n  shall 
he;  e:e)nstrue;el  te)  prevent  an  issuer  frenn 
using  reaseniahle  meelieial  management 
le;e:hnieine;s. 

.Summary  e)f  Re;gulate)rv  Changes 

F'e)r  the;  re;ase)ns  ele;se:ribe;el  in  the 
pre)pe)se;el  rede  and  e:onsiele;ring  the; 
exnnments  re;e:e;ive;el.  we  are;  finalizing 
the;  preevisienis  |)re)j)e)se;el  in  §  1.58.12.5  e)f 
the;  pre)pe)se;el  rule  with  twe) 
me)elifie;atie)ns.  Base;el  e)n  exnnments 
aelelre;sse;et  be;le)w  in  respeaise  te) 
pre)pe)se;el  se;e;tie)n  §  158.130.  we;  have; 
ele;le;te;el  the;  refe;re;ne;e;  te)  §  1.58.225  ire)m 
paragra])!)  (b)  e)f  this  se;e;tie)n,  ami,  as 
eleseaiheel  in  re;spe)nse  te)  the;  e:e)mme;nt 
ahe)ve,  we;  have;  aelele;el  a  new  paragraph 
(e:),  edarifying  that  neething  in  this 
.se;e:tie)n  shall  he;  e;e)n.strue;el  te)  prevent  an 
issue;!'  fre)m  appreepriately  utilizing 
re;ase)nable;  me;elie:al  management 
te;e;hnie]ue;s. 

g.  (ie).st-Sharing  Re;einire;ments 
(§158.130) 

'I'lie;  Affeerelahle;  (iare;  Ae;t  proviele;s 
.seve;ral  .stanelarels  e)n  e:e)st  sharing  feer 
e:e;rtain  he;alth  plans.  .Stanelarels  in 
§  158.130  are;  aj)|)lie;ahle;  te)  QHBs 
pursuant  te)  .se;e:tie)n  1301(a)(1)(B).  as 


implementeel  by  45  Cf'R  1 58.200(l))(3) 
anel  45  CFR  158.20.  whiedi  re;epiire  QHBs 
te)  e)ffe;r  the  e;s.se;ntial  health  l)e;ne;fits 
pae:kage  de;.se:ril)e;(l  at  se;ction  1302(a)  of 
the;  y\ffe)relal)le;  Ciare;  Ae;t.  .Similarly,  the;.se; 
stanelarels  we)nlel  he;  applie:able;  te)  ne)n- 
granelfatheereel  he;alth  insnnme;e;  e:e)ve;ri)ge; 
e)ffe;re;el  by  he;alth  insnrane;e  issiie;rs  in 
the;  inelivielnal  emel  simill  gre)U])  miirk.e;ts 
|)nrsu;mt  te)  se;e:tie)n  2707(;i)  e)f  the;  Id  IS 
Ae:t  ;is  imi)le;me;nte;el  by  §  147.1.50(a)  e)f 
the;se;  re;gulatie)ns. 

In  §  158.130(<i),  we;  pre)pe).se;el  te)  e:e)elify 
the;  Affe)relal)le;  ('.are  Ae.t’s  limitatie)n  e)n 
e:e),st  sharing  fe)r  2014  iinel  in  suhse;epie;nt 
ye;ars.  .See:tie)n  1.58.130(a)(1)  we)nlel  tie; 
the;  annual  limitatie)n  e)n  e.eest  shining  fe)r 
])lan  years  be;ginning  in  2014.  te)  the 
e;nre)lle;e  e)nt-e)f-pe)e;ke;t  limit  for  high- 
eleelne:til)le;  health  plans  (HDllB).  as 
e;ale:nlateel  |)nrsuimt  toseeelion 
223(e;)(2)(A)(ii)  e)f  Internal  Rewenue; 

C^e)ele;  e)f  15)88  (the  (A)ele;)  base;el  e)n 
se;e;tie)n  1302(e;)(l)(A)  e)f  the;  Affbrelahle; 
Care;  Ae:t.  Bre)pe).se;el  panigra])!)  (a)(l)(i) 
we)ulel  aelelre.ss  the;  limitatie)n  fe)r  .self- 
e)nly  ceeverage;  anel  ])re)pe)se;el  ])aragriiph 
(a)(l)(ii)  weenlel  aelelre;ss  the  limitatie)n 
fe)r  e:e)ve;rage;  e)the;r  th.m  .se;lf-e)nly 
e:e)ve;nige;;  the;  prae:tie:iil  e;ffe;e:t  fe)r 
e:e)ve;rage;  e)the;r  than  se;lf-e)nly  e:e)ve;rage 
we)nlel  he;  that  the;  annual  limit<itie)n 
we)idel  be;  eleenble;  the;  Iimitatie)n 
ii])])lie:iihle  te)  se;lf-e)idy  e:e)ve;nige;.  Fe)r 
illnstnitive;  ])m'])e).se;s  e)nly,  fe)r  the;  ye;ar 
2013  the;.se;  iimeeimts  will  he;  .S8.2.50  fe)r 
se;lf-e)nlv  anel  $12,500  ie)r  ne)n-se;lf  e)nlv 
e:e)ve;rage;.-'*  Ameennts  fe)r  2014  are; 
e;xpe;e:te;el  te)  he;  re;le;ase;el  by  the  IR.S  in  the; 
spring  e)f  2013.  In  pre)pe)se;el 
§  158.130(a)(2)(i).  the;  annuiil  linntatie)n 
e)n  e:e).st  sharing  weeulel  ine:re;ase;  by  the; 
premium  iieljustme;nt  i)ere:e;ntage.  whiedi 
we)ulel  be;  set  by  HH.S  as  ele;se;rihe;el  in 
§  1.58.130(e),  in  ye;ars  aile;r  2014  lor  .self- 
e)nlv  e:e)ver<ige.  In  pre)pe).se;el 
§  1.58.130(a)(2)(ii).  the  annual  limitation 
e)n  e:e).st  sharing  in  ye;ars  after  2014  ie)r 
ne)n-se;lf  e)nly  ce)ve;rage;  is  ele)uble  the; 
annual  limitatie)n  on  e:e).st  sharing  fe)r 
se;lf-e)nly  e;e)ve;rage;  leer  that  year. 

,Se;e:tie)ns  1302(e:)(2)(A)(i)  anel 
1302(e:)(2)(A)(ii)  e)f  the;  Affeerelable;  Care; 
Ae;t  ele;fine;  iinel  ])re)pe)se;el  §158.130(1)) 
e:e)elifieel  the;  annuiil  limitatie)n  e)n 
ele;elue;tible;s  for  health  plans  e)ife;re;el  in 
the;  siniill  gre)up  market  iis  part  e)f  the; 

El  IB  pae:kage;.  'I'liis  limitatie)n  een 
ele;elne;til)le;s  is  im])e)se;el  e)n  QHBs  bv 
se;e:tie)n  1301(a)(1)(B)  e)f  the;  Affeerelable; 
Care;  Ae;t  anel  45  CFR  1 58.200(1))(3).  The 
limitatie)!!  is  alse)  impe)se;el  e)n  ne)n- 
grimelfathe;re;el  he;alth  lelans  in  the; 
inelivielnal  anel  small  gre)ui)  markets  by 
se;e;tie)n  2707(a)  e)f  the  IdhS  Ae:t,  whiedi 
we  prope)se;el  te)  imple;me;nt  in  ])re)])e)seel 
45  (iFR  147.1.50(a).  In  pre)pe).se;el 
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§  1.58.130(l))(l)(i),  we  ])re)pe)se;el  that  the 
iinnuiil  limitatie)!!  em  eleeluctihles  for  the; 
ve;ar  2014  be;  $2,000  for  self-emlv 
eiovenige  iinel  in  preipeiseel 
§  158.180(1))(1  )(ii).  $4,000  feir  nem  self- 
emlv  e:e)ve;riige;.  In  preipeiseel 
§  1.58.130(1))(2).  we  ])re)pe).se;el  that  in 
ye;ars  he;ve)nel  2014,  the;  iumuiil 
ele;elue:til)le;  limits  fe)r  self-emly  |)lans 
wenilel  ine:re;ase;  by  the;  premium 
aeljustme;nt  pe;re:e;nti!ge;  ele;,se;ril)e;el  in 
paragiiiph  (e)  uneler  the;  autheirity  e)f 
se;e:tie)n  1302(e:)(2)(B)  e)f  the;  Affenelable; 
Care;  Ae:t. 

.Seeliem  1 302(e:)(2)((i)  eif  the; 

Affeirelahle;  Care;  Ae;t  elire;e:ts  that  the; 
limit  e)!!  ele;eh!e:til)le;s  eleseaibeel  in 
se;e;tie)n  1302(c)(2)(A)  feir  ii  he;alth  i)lan 
e)ffe;re;el  in  the;  small  group  niiu  ket  be; 
a])l)lie;el  se)  as  to  ne)t  affe;e:t  the  ae;tuarial 
value;  of  any  he;iilth  plan.  We;  pre)])e)se;el 
to  interpret  anel  i!nj)le;ment  this 
preevision  thremgh  e)ur  preipeisal  at 
§  1.58.130(b)(3)  by  authorizing  a  health 
insuriinea;  issuer  te)  make  aeljustmeaits  te) 
its  eleehieitible;  to  maintain  the  s])e;e:ifie;el 
ae:tuarial  viilne  for  the;  a])])lie:ahle  level 
e)f  e:e)ve;rage;  re;e]uire;el  uneler  ])re)pe)se;el 
§158.140.  In  pre)])e).se;el  §  1 58.1 30(b)(3), 
we;  ])re)])e)se;el  that  a  ])lim  may  e;xe:e;e;el  the; 
iinnual  eleelue:til)le;  limit  if  it  e;anne)t 
re;a.se)niil)ly  reaedi  ii  give;n  le;ve;l  e)f 
e:e)ve;ri!ge;  (me;tal  tier)  witheeut  eleeing  se). 

.Se;e:tie)n  1 302(e;)(2)(A)  e)f  the; 

Affbrelahle;  (iare;  Ae:t  permits  hut  ele)e;s 
ne)t  re;ejuire;.  e:e)ntril)utie)ns  te)  fle;xil)le 
s|)e;neling  arrangements  (F.SAs)  te)  be; 
take;!!  inte)  ae:e:ount  when  ele;te;r!nining 
the  ele;elue;til)le  inaxiinnm.  We;  pre)|)e).seel 
te)  stanelarelize  the  inaxiinnm  ile;elue;tihle; 
for  all  he;alth  jilans  in  the;  small  gremp 
market  at  $2,000  for  self-emly  e:e)ve;rage 
iinel  .$4,000  for  nem-self-emly  e:e)ve;rage, 
as  ele.seaiheel  in  propei.seel  § i.58.130(l))(l) 
anel  jieitentially  aeljusteel  in  jiropo.seel 
§  1.58.130(h)(3),  anel  neit  increase  the; 
ele;elue;tible;  levels  by  the  amount 
available;  unele;r  the;  F.SA. 

In  ])re)pe)seel  §  1 58.1 30(e;).  we; 
preijmseel  a  s])e;e;iid  ride  for  network 
plans.  Uneler  our  preiposal,  exist  .sharing 
re;epiire;ments  for  benefits  from  a 
preivieler  eiutsiele  e)f  a  plan’s  ne;twe)rk 
woulel  not  exiunt  teiwarels  the;  annual 
limitation  ein  exist  sharing,  eir  the;  annuid 
limitatiem  em  ele;ehictil)le;s.  We; 
exmsielereel  iin  e)ut-e)f-ne;twe)rk  |)re)viele;r 
te)  he;  a  jireivieler  with  vvhemi  the  issuer 
eleies  neit  have  ii  exmtraeitual  arrangement 
with  re;spe;e:t  tei  the  ii])])lie;al)le  jilan. 

In  ])re)pe).se;el  §  158.1 30(el),  we 
preipei.seel  to  exielifv  seeliems 
1302(e:)(l)(B)  anel'l  302(c)(2)(B)  eif  the; 
Affeirelable  Care  Ae:t  by  re;eiuiring  that 
the  annual  limitiitiem  em  exist  sharing 
anel  the  annual  limitatiem  em 
eleelue:tible;s  for  a  plan  year  he;ginning 
after  exdenelar  ye;ar  2014  emly  inexease 
by  mnltiple;s  eif  $50  anel  must  be; 
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rounded  to  the  next  lowest  multiple  of 
.$,50. 

In  pro])o.sed  S  1 5().  1 3()(e),  we 
j)ro])o.sed  to  codify  section  13()2(c)(4)  of 
tlu!  Affordable  Can;  Act,  which  s]H:cifies 
that  the  preininm  adjustment  |)ercentage 
is  calcnlatcul  as  the  pcu'camtage  (if  any) 
hy  which  the  average  per  capita 
j)reminm  for  health  insurance  cov(;rage 
for  the  ])receding  caUmdar  year  exceeds 
such  average  per  ca])ita  pnmiium  for 
health  insurance  for  2013. 

In  propo.sed  §  1 .5(i.  1 30(1),  we  proposed 
to  codify  section  1 3()2(c)(2)(D)  of  the 
Affordable  (iare  Act.  which  states  that 
the  annual  dediu:til)les  do  not  apj)lv  to 
preventive  care  described  in  §  147.130. 

Proposed  §  1.50.1 3()(g)  proposed  to 
prohibit  discriminatorv  cost  sharing. 

Pro])osed  §150.13()(h)  jiropo.sed  to 
implement  the  re(]uirements  in  .section 
13{)2(I))(4)(E)  of  the  Affordable  dare  Act 
that,  as  ]jart  of  coverage  of  El  113.  a  Q1  IP 
mu.st  (1)  provide  coverage  for  emergencv 
de])artment  services  i)rovided  out-of- 
network  without  imposing  any 
nMiuirement  under  the  ])lan  for  ])rior 
authorization  of  .services  or  anv 
limitation  on  coverage  for  the  ])rovi.sion 
of  services  that  is  more  restrictive  than 
the  r(;(|uirement.s  or  limitations  that 
apply  to  emergency  de))artment  sia'vices 
received  from  network  providers,  and 
(2)  apply  the  same  cost  sharing  in  the 
form  of  a  copayimmt  or  coinsurance  for 
(iinergency  dejiartment  services  for  an 
out-of-network  ])rovider — as  would 
a])])ly  to  an  in-network  ])rovider. 

The  comments  and  our  responses  to 
§  156. 130  are  .set  forth  below. 

(lommtmt:  IllhS  received  several 
comments  suggesting  a  standard 
definition  of  the  rea.sonahlemiss 
exem])tion  in  ])ropo.sed  150.1 30(h)(3) 
for  plans  in  the  small  groujj  market  that 
can  only  meet  the  deductible 
reciuirements  as  well  as  certain  actuarial 
valm;  recjuirements  such  as  for  a  bronze 
plan  for  a  very  narrow  range  of  j)lan 
designs. 

lif^sponsf^:  We  intend  to  provide  .snh- 
regulatorv  guidance  outlining  o])tiou.s 
related  to  plan  designs  where  exceeding 
the  deductible  limits  described  in 
§  150.130(1))  is  permi.ssihle.  We  reiterate 
that  §  150.130(h)  as  finalized  here 
a])])lies  only  for  pnrj)ose.s  of  defining  a 
cost-sharing  limitation  a])plication  to 
issuers  and  QUPs  that  must  offer  the 
El  113  package. 

('.oininent:  Several  commenters 
ex))ressed  concerns  about  the  protection 
of  a  health  plan's  ability  to  control  c;ost.s 
through  the  use  of  rea.sonahle  medical 
management,  as  well  as  cost  and 
administrative  burdens  ])laced  on  QllP 
issuers. 

Ii(isi)onsH:  We  do  not  believe  that  the 
recjuirements  pertaining  to  cost-sharing 


would  preclude  issuers  from  engaging 
in  reasonable  medical  management. 
However,  in  response  to  comments 
about  the  protection  of  a  health  plan’s 
ability  to  control  costs  through  the  use 
of  utilization  management  and 
administrative  burden,  we  are  not 
finalizing  the  policy  as  paragra|)h  (g)  of 
§  15().13()  and  we  are  relabeling  the 
remainder  of  §  158.130  accordingly. 

(Anunwni:  HITS  received  several 
comments  recpiesting  deductible 
increases  for  plans  in  the  small  group 
market  based  on  em])loyer  F.SA 
contributions.  Other  commenters 
])referr(!d  our  a])proach,  which  prohibits 
these  increases,  l)ecause  of  the 
operational  com])lication.s  of 
determining  the  ESA  contribution  in 
time  for  ])lan  .selection. 

RespousH:  The  Affordable  Care  Act 
])rovide.s  the  option  hut  not  the 
reciuirement  to  increase  deductibles  in 
the  small  group  market  based  on  ESA 
contributions.  The  {)j)erational 
implications  of  determining  which 
employers  are  contributing  to  employee 
F.SAs  and  matching  only  those 
employees  to  ])lan  options  with 
corresjXHiding  increases  in  deductibles 
when  E.SA  contributions  and  plan 
selection  generally  occurs 
simultaneously  is  operatiouallv 
infeasible.  We  are  now  finalizing  onr 
policy  due  to  the  operational 
complications  of  determining  the  ESA 
contribution  in  time  for  |)lan  selection, 
although  we  will  revisit  this  policy  in 
later  years.  We  believe  this  will  have  no 
imj)act  on  enrollment  in  small  group 
|)lan.s  for  those  eligible. 

CA)nuii(;nt:  HITS  received  several 
comments  di.scussing  the  merits  of 
ap])lying  the  cost-sharing  limits  to  in- 
network  services  only  rather  than 
aj)])lying  the  annual  cost  sharing  limits 
defined  in  §  15().13()(a)  to  all  costs 
including  both  in-network  and  out-of- 
network  fees. 

Responsn:  Our  research  has  shown 
that  generally,  health  spending  occurs 
in-network.-^  The  lOM  in  its 
recommendation-"  focused  on  the  long 
term  balance  between  affordability  and 
comprehensiveness  of  coverage, 
therefore,  we  have  decided  to  a])ply 
cost-sharing  limits  to  in-network  visits 
only  to  promote  health  plan 
affordability.  We  note  that  nothing  in 
this  ])ro])osal  explicitly  ])rohihit.s  an 
issuer  from  voluntarilv  establishing  a 
maximum  oul-of-|)ocket  limit  applicable 
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to  out-of-network  services,  or  a  state 
from  retpiiring  that  issuers  do  so. 

Summary  of  Regulatorv  fihanges 

For  the  reasons  described  in  the 
|)ropo.sed  rule  and  considering  the 
comments  received,  we  are  finalizing 
the  provisions  propo.sed  in  ^  158.130  of 
the  pro])osed  rule  with  one 
modification.  We  are  not  finalizing  the 
text  propo.sed  as  paragrajth  (g)  and  are 
relabeling  the  jirovision  jiroposed 
paragraph  (h)  as  jiaragraph  (g)  in  this 
final  rule. 

h.  AV  Calculation  for  Determining  Level 
of  (Coverage  (^  158.135) 

The  Affordable  Care  Act  directs 
issuers  offering  non-grandfathered 
health  insurance  coverage  in  the 
individual  and  small  group  markets, 
including  QHPs,  to  ensure  that  jilans 
meet  a  level  of  cov  erage  specified  in 
.section  1302(a)(3)  of  the  Affordable  Care 
Act  and  defined  in  §  158.140(1)).  Each 
level  of  coverage  corresponds  to  an  AV 
calculated  based  on  the  cost-sharing 
features  of  the  plan.  Pursuant  to  these 
statutory  provisions,  in  paragra])h  (a), 
we  |)roposed  that  an  i.ssuer  would  use 
the  AV  Calculator  developed  by  HITS  to 
determiue  the  health  j)lan's  level  of 
coverage  as  proi)osed  in  §  158.140(1)), 
subject  to  the  exce])tion  in  ])aragraph 
(h).  As  part  of  this  pro])o.sal.  we  solicited 
comment  on  both  the  AV  (Calculator  and 
a  methodology  documeut  that  includes 
the  logic  behind  the  calculator  and  a 
de.scrii)tion  of  the  development  of  the 
.standard  population,  rej)re.sented  in  the 
calculator  as  tables  of  aggregated  data 
called  continuance  tables. 

(Consistent  with  .section  1302(d)(2)(A) 
of  the  Affordable  (Care  Act  that  AV  he 
calculated  based  on  the  ])rovi.sion  of  the 
El  113  to  a  standard  })opulation,  we 
])ropo.sed  that  the  AV  Calculator  u.se  one 
or  more  sets  of  national  claims  data 
reflecting  plans  of  various  levels  of 
generosity  as  the  underlying  .standard 
))o])ulation.  In  paragraph  (h).  we 
propo.sed  options  for  an  issuer  who.se 
plan  designs  do  not  permit  the 
calculator  to  provide  an  accairate 
summary  of  plan  generosity.  Although 
HITS  anticii)afes  that  the  va.st  majority  of 
plans  will  he  able  to  use  the  calculator 
in  2014  and  beyond,  no  uniform 
calculator  can  accommodate  the  entire 
l)otential  universe  of  plan  designs. 
Therefore,  we  j)roi)osed  to  provide 
exceptions  for  plan  designs  not 
compatible  with  the  calculator. 
S])ecifically,  we  propo.sed  in  paragraph 
(h)(1)  that  ])lan.s  not  using  the  AV 
calculator  would  need  to  submit 
documentation  in  the  form  of  actuarial 
certification  that  they  have  complied 
with  one  of  the  methods  described 


Federal  Register / Vol.  78.  No.  87 /Monday,  February  25,  2()18/Rule.s  and  Regnlation.s 


12849 


Ixilow.  We  intend  for  lliis  snljinission  to 
l)(!  made  to  the  appropriate  entity  (the 
.state.  HUS.  the  Fxehange.  or  C)1»M) 
rciviewing  the  h(;alth  |)lan  for 
(:om|)lian(:e  witli  AV  and  hivel  of 
coverage  .staiulard.s. 

In  paragrapli  (1))(2),  \V(!  propo.sed  two 
options  to  accommodate  plans  with 
himefit  designs  tliat  cannot  he 
accommodated  hv  tin;  AV  Halcidator.  In 
paragrapli  (h){2)(i).  we  |)ro])o.sed  that  a 
health  plan  issuer  he  permitted  to 
deciile  how  to  adjust  the  plan  benefit 
design  (for  calculation  pni'iioses  only)  to 
fit  the  parameters  of  the  calculator  and 
then,  pursuant  to  paragraph  (l))(2)(ii). 
have  a  memher  of  the  American 
Academy  of  Actuaries  certify  that  the 
methodology  was  fit  to  the  parameters 
of  the  AV  Calculator  in  accordance  with 
generally  accejited  actuarial  |)rinciples 
and  methodologies.  In  jiaragraph  (h)(8). 
we  projio.sed  a  second  option,  that  the 
plan  may  use  the  calculator  for  the  ])lan 
design  provisions  that  correspond  to  the 
parameters  of  the  calculator  and  then 
have  a  memher  of  the  American 
Academy  of  Actuaries  calculate 
appropriate  adjustments  to  the  AV  as 
determined  hy  the  AV  ('.alcnlator  for 
plan  design  features  that  deviate 
substantially,  in  acixirdance  with 
generally  accejited  actuarial  jirinciples 
and  methodologies.  We  jiropo.sed  in 
paragraph  (h)(4)  that,  to  align  with  the 
AV  (’.alcnlator  and  the  rules  jiroposed 
here  for  how  AV  is  determined,  plans 
using  one  of  these  methods  would 
exclude  out-of-network  costs  when 
using  additional  calculation  methods. 

In  jiaragrajih  (c).  we  proposed  a 
standard  for  the  treatment  of  small 
group  market  llDHPs  offered  with  a 
health  savings  account  (USA)  or  a 
health  jilan  in  the  small  gronji  market 
integrated  with  a  health  reimbursement 
arrangement  (HR.A).  so  that  HDHP  and 
IkSAs/HRAs  are  integrated.  Recognizing 
that  simply  calculating  the  AV  of  the 
HDHP  based  on  the  insurance  jdan 
alone  coidd  understate  the  value  of 
coverage  if  the  value  of  the  emjiloyer 
contribution  to  such  accounts  are  not 
included,  and  that  einjiloyer-jirovided 
IkSAs  and  HRAs  are  generally  the 
eipiivalent  of  first  dollar  coverage  for 
any  cost-sharing  re(]uirement.s 
encountered  by  the  enrollee.  in 
paragrajih  (c)(1).  we  jirojiosed  that  the 
annual  em])loyer  contributions  to  USAs 
and  amounts  newly  made  available 
under  HRAs  for  the  current  year  count 
within  the  plan  design. 

.Section  1 8()2(d)(2)(n)  of  the 
Affordable  (]are  Act  directs  the 
.Secretary  to  issue  regulations  under 
which  emjiloyer  contributions  to  an 
H.SA  (within  the  meaning  of  section  228 
of  the  Code)  may  he  taken  into  account 


in  determining  the  level  of  coverage  for 
a  jilan  of  the  emjiloyer  and  HH.S 
jirojiosed  allowing  for  similar  treatment 
of  HRAs. 

In  jiaragrajihs  (c)(2)(i)  and  (ii),  we 
jirojiosed  that  the  AV  ('.alcnlator  would 
include  any  current  year  H.SA 
contributions  or  amounts  newly  made 
available  under  integrated  HRAs  for  the 
current  year  as  an  injiut  into  the 
calculator  that  can  he  used  to  determine 
the  AV  of  an  emjiloyer-sjion.sored  health 
benefit  jilan. 

In  jiaragrajih  (d)  we  jirojio.sed  that  in 
years  201.5  and  after,  a  state-sjuicific 
data  set  may  he  used  as  the  standard 
jiojinlation  (that  is,  in  jilace  of  the  HH.S- 
issued  continuance  tables)  for  AV 
calculations  if  ajijiroved  by  HH.S.  Issuers 
in  such  a  state  would  still  use  the  AV 
(kdculator  logic,  hut  the  underlying  data 
used  for  generating  the  AV  would  he 
sjiecific  to  the  state.  In  jiaragrajihs  (d)(1) 
through  (5),  we  jirojio.sed  and  solicited 
comment  on  criteria,  based  on  a  )ulv 
2011  American  Academy  of  Actuaries 
issue  brief,  for  accejitahle  state  claims 
data  and  their  use. 

In  jiaragrajih  (e).  we  jirojiosed  that  the 
default  standard  jiojinlation  jirovided  by 
HH.S.  which  is  de.scrilnid  in  jiaragrajih 
(f)  and  rejire.sented  in  the  continuance 
tables  incorjiorated  into  the  regulatory 
jirojiosal  by  reference,  would  be  u.sed 
unless  the  state  submits  its  own 
standard  jiojinlation  consistent  with 
jiaragrajihs  (d)  ami  (e).  In  jiaragrajih  (e). 
we  jirojiosed  that  the  state  data  set  Ik; 
submitted  in  a  format  that  can  sujijiort 
the  AV  (Calculator  described  in 
jiaragrajih  (a). 

In  jiaragrajih  (i),  we  jirojiosed  that 
HH.S  will  develoji  the  standard 
jiojinlation  to  be  used  to  calculate  AV  in 
accordance  with  section  18()2(d)(2)(A) 
of  the  Affordable  (Care  Act,  which 
requires  that  AV  be  calculated  using  a 
standard  jiojinlation. 

The  comments  and  our  resjionses  to 
§  15().185  are  .set  forth  hcdow. 

(Minnwnl:  .Some  commenters 
sugge.sted  a  different  version  of  the  AV 
(Calculator  including  a  microsimulation 
model  based  calculator,  a  calculator 
with  greater  injiuts,  or  no  calculator  at 
all  with  jilans  utilizing  their  own  data 
to  calculate  an  AV.  Other  commenters 
sujijiorted  HH.S’s  decision  to  develoji  an 
AV  (Calculator  based  on  continuance 
tables. 

Re.s/ion.se;  VVe  (dected  to  u.se  a 
continuance  table  model  as  a 
methodology  for  determining  actuarial 
value  liecau.se  in  general  this  tyjie  of 
model  is  common,  jiojiular.  and  well 
understood  by  the  actuarial  community. 
We  have  no  evidence  that  a 
microsimnlation  model  would  he  more 
jirecise  or  would  he  more  successful  at 


jiarsing  jilan  designs  that  receive  high 
actuarial  values  with  this  continuance 
table  model,  but  would  receive  low 
actuarial  values  in  a  microsimnlation 
model.  The  level  of  detail  of  the 
calculator  injiuts  was  thoroughly 
researched  and  tested  and  we  comduded 
that  adding  detail  did  not  have  a 
material  imjiact  on  actuarial  value. 

(.'om/nen/;  I II  kS  rec(dved  numerous 
comments  in  sujijiort  of  the 
dev(dojiment  of  an  AV  (Calculator  based 
on  a  single  national  standard 
jiojinlation.  Other  commenters 
suggested  the  use  of  standardized  jilan 
data  instead  of  a  single  data  set  to 
develoji  the  standard  jiojinlation. 

RcsponstK  1  IH.S  is  finalizing  its 
jirojio.sed  ajijiroaidi  to  develoji  an  AV 
Calculator  based  on  a  single  national 
standardized  data.set.  We  considered 
allowing  issuers  to  use  standardized 
Jilan  data  to  determine  AV  levels,  but  in 
rcisjionse  to  comments  received  to  both 
the  AV  bulletin  and  the  jirojiosed 
regidation,  nltimately  develojied  the  AV 
(Calculator  using  a  single  standardized 
dataset  to  best  facilitate  consumer 
comjiarisons  .so  that  jilans  with  the  same 
cost-sharing  structure  would  have  the 
.same  AVs.  As  described  in  15(). 185(d). 
we  are  also  allowing  for  the  use  of  state- 
sjiecific  standard  jiojiulation  data 
beginning  in  201 5. 

C’onnnen/;  HH.S  received  several 
comments  urging  HH.S  to  allow  states  to 
submit  their  own  claims  data  for  u.se  in 
the  AV  (Calcailator  starting  in  2014  or  to 
account  for  regional  variations  in  tlu; 

AV  (Calculator.  Other  commenters 
recommended  that  HH.S  wait  to  allow 
the  u.se  of  state  data  until  2017  or  until 
an  ujidate  to  the  AV  (Calculator  is  made. 

B(‘S})ons(r.  Starting  in  2015.  states  will 
have  the  ojijiortunity  to  submit  state- 
sjiecific  claims  data  for  the  AV 
(Calculator.  In  2014.  states  and  other 
.stakeholders  can  assess  the  AV 
Calculator  and  determine  whether 
geograjihic  variation  or  state-sjiecific 
claims  data  would  he  useful 
modifications  starting  in  2015. 

Comment:  Some  commenters 
sugge.sted  that  the  AV  Calculator  should 
consider  both  in  and  ont-of-network 
utilization.  Other  commenters 
sujijiorted  the  inclusion  of  only  in- 
network  utilization  for  the  AV 
(Calculator. 

Ucsjmnse:  1  IH.S  develojied  the  AV 
(Calculator  and  with  regard  to  excejitions 
to  use  of  the  AV  (Calculator  in 
§  15().  185(h)(4),  is  finalizing  the 
jirojiosal  to  consider  only  in-network 
utilization  based  on  emjiiric;al  data 
indicating  that  only  a  small  jiercentage 
of  total  costs  come  from  out-of-network 
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utilization.-”  This  a])j)roa(:h  was 
supported  by  the  AiiHa  iean  Aeadeniy  of 
Actuaries  in  its  conunents  on  the  AV 
Bulletin. 

(A)nniu!nt:  Many  connnenters  noted  a 
variety  of  potential  technical  issues  in 
the  proposed  AV  (Calculator.  Other 
coinnuaiters  asked  IBIS  to  ])rovid(! 
additional  detail  on  the  develo])inent  of 
the  standard  ])opulation  and  logic  and 
as.suin])tions  used  to  convert  the  claims 
data  into  an  AV  (Calculator,  including 
that  HHS  provide  additional  detail  on 
the  specific  servic:es  included  in  each 
henefit  input  in  the  calculator  to 
facilitate  calculation  using  one  of  the 
exceptions,  as  well  as  the  .services 
included  in  the  unclassified  category. 

Hfisponse:  As  part  of  the  pro]iosed 
regulation.  HHS  released  both  the  AV 
(Calculator  tool  and  a  methodologv 
docinnent  detailing  the  development  of 
the  standard  ])0])idation  and  AV 
(Calculator.  In  develojjing  the  final 
version  of  the  AV  Calculator  tool.  HHS 
considered  all  of  the  t(!chnical 
comments  received  and  made  revisions 
as  appropriate.  In  addition,  the  revised 
and  final  version  of  the  methodology 
document  considers  all  connmmts 
received  and  provides  additional 
exi)lanation  wherever  possible.  In 
dev(do])ing  the  ])uhlicly  available 
methodology  document,  we  described 
.step  by  step  the  data  and  logic  that  the 
calculator  uses  to  determiue  plan  AVs 
and  held  ourselves  to  the  common 
jaactice  level  of  detail  present  in 
describing  risk  adjn.stment  models  for 
(CM.S  as  well  as  academic:  ])uhlications. 
Till!  final  AV  (Calculator  and 
methodology  document  are 
incorporatcid  by  reference  into  this  final 
rule  and  available  at  http:// 
cciio. cms.gov/ resources/ wgulations/ 
index. ht  mitt  pm. 

(iomment:  Several  commenters  asked 
for  additional  guidance  and  clarification 
on  when  one  of  the  excejitions  in 
§  15(i.  135(h)  mav  he  used  to  calculate 
AV. 

Hesponse:  We  intend  to  inter])r(!t  this 
standard  as  dependent  on  whether  the 
AV  (kdculator  takes  into  account  or 
accommodates  all  material  asjiects  of  a 
jilan’s  cost -sharing  structure.  For 
(!xam])le,  we  expect  that  the  calculator 
will  not  he  able!  to  accommodate  ])lan 
designs  with  multiple  coinsurance  rates 
as  diffcM’ent  levels  of  out-of-pocket 
s])ending  are  mc:t  or  a  multi-tier  network 
with  substantial  amounts  of  utilization 
expected  in  tiers  other  than  the  lowii.st- 
priccid  tier.  We  have  also  made  minor 
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edits  to  the  rcigulation  to  clarify  that,  for 
a  plan  that  cannot  hc!  accommodated  by 
the  calculator,  an  issiu!r  has  the  option 
of  using  either  exception  method  and 
that  both  methods  reejuire  submission  of 
an  actuarial  certification. 

Comment:  The  majoritv  of 
commenters  noted  that  the  AV 
('.alcnlator  does  not  addriiss  health  plans 
with  family  cost -sharing  fcatures  such 
as  diuluctihles  that  accrue  ticross 
members  of  the  same  family.  Some 
connnenters  rec.ommcinded  adju.stments 
or  additional  guidance  for  the  final  AV 
('.alculator  to  account  for  thexse  ])lans. 

Response:  The.  AV  (ktlculator 
standard  population  was  developed 
using  claims  data  that  did  not  include 
family  cost-sharing  information. 
Therefore,  health  plans  with  cost¬ 
sharing  featuriis  that  accrue  across 
family  memhers  for  non-self-only 
coverage  may  be  treated  as  uniiiue  plan 
designs,  if  the  family  jilan  design  has  a 
material  effect  on  the  ])lan’s  AV.  To 
address  commenters’  concerns  regarding 
AV  calculation  for  plans  with  family 
co.st-sharing  features,  as  <1  safe  harbor, 
the  AV  of  a  plan  with  a  deductible  and/ 
or  out-of-])ock(!t  maximum  that 
accumulatixs  at  the  family  level  will  he 
considered  the  same  AV  as  calcnlated 
using  the  AV  (kdculator  for  the 
corr(!Si)onding  individual  plan,  so  long 
as  tlu!  deductible  and/or  out-of-pocket 
maximum  do  not  exceed  that  allowed 
by  a  family  multijilier  set  by  (IMS  in 
future  guidance.  We  note  that  the  out- 
of-pocket  maximum  would  .still  be 
con.strained  hv  the  maximum  ])ermitted 
by  §  15(i.l30(a)(l)(ii). 

Comment:  Several  comnumteas 
encouraged  HHS  to  add  functionality  or 
additional  henefit  in])uts  to  the  AV 
(Calculator — for  example,  that  the 
cali:ulator  account  for  more  or  different 
benefits  as  seijarate  cost-sharing  inputs 
and  that  the  ealenhttor  take  into  account 
service  limits. 

Response:  The.  AV  Calculator  was 
develo])(!d  to  accommodate  the  va.st 
majority  of  jdan  designs  and  to  include 
as  separate  cost-sharing  injnits  those 
hencifits  that  have  a  significant  impact 
on  a  plan’s  AV.  The  AV  Calculator 
balances  the  need  to  accommodate  a 
wide  range  of  plan  designs,  with  the 
need  to  j)rovide  a  tool  that  is  acccxssihle 
to  the  usi!r  and  contains  a  managixihle 
number  of  in]nits. 

Comment:  Sevc!ral  commentiirs 
recpiested  that  the  full  amount  of  USA 
and  inti:grated  HRA  innployer 
contributions  he  accounted  for  in  the 
AV  (Calculator.  Some  of  these 
commenters  also  rcupicxsted  that  HHS 
allow  employee  contributions  to  count 
towards  a  plan’s  AV. 


Response:\\’e  clarify  here  that  the  AV 
(Calculator  implements  15().135  by 
trcxiting  USA  and  amounts  newly  made 
available  under  an  intcigrated  HRA  that 
may  he  n.sed  only  for  cost  sharing  the 
same  way  it  trcxits  any  oth(!r  jilan 
h(!nefits.  For  exam|)le,  a  .Si. 000  H.SA 
employer  contribution  is  trcxitcul  in  the 
AV  (Calculator  as  if  a  jilan  with  SI  .000 
deductihle  is  reduced  to  SO.  The  Si  .000 
H.SA  contribution  does  not  get  counted 
as  SI  .000  in  the  numerator  of  the  AV 
(Calculator  hei:au.se  the  (!{|uation  is  based 
on  total  population  expected  spending 
by  the  total  jiojnilation,  rather  than  by 
])articidar  individuals.  Instixid  the 
SI  .000  contribution  is  counted  as  the 
average  dollar  value  it  would  co.st  to 
reduce  a  SI  .000  deductihle  to  .SO.  We 
note  that  while  the  AV  Calculator 
cannot  accommodate  situations  in 
which  the  H.SA  or  amounts  first  made 
available  undcir  integrated  HRAs  that 
may  hi!  useil  only  for  co.st  sharing, 
exceeds  the  deductihle,  the  value  of  the 
account  can  still  he  accommodated  by 
using  the  alternative  methods  for  AV 
calculation  allowed  under  S  150.135(h). 

Comment:  .Some  commenters 
ex|)ressed  conc(!rns  that  a  health  plan 
issuer  would  not  have  access  to 
information  on  employer  contrihutions 
to  H.SAs  and  HRAs.  Other  commenters 
asked  HITS  to  clarify  how  the  provision 
on  H.SAs  and  HRAs  would  he 
o])erationalized. 

Response:  As  finalized  in 
§  15(). 135(c).  employer  contrihutions  to 
an  H.SA  or  newly  made  available 
through  integrated  HRAs  that  imiy  he 
used  only  for  cost  sharing,  are  taken  into 
account  when  calculating  the  AV  of  a 
health  ])lan  onlv  when  the  plan  is 
offered  with  an  H.SA  integrated  HRAs 
that  may  only  he  u.sed  for  cost  sharing 
at  the  time  of  jiurchase.  Because  it  is  the 
issuer  that  uses  the  AV  Calculator  to 
determine  a  plan’s  AV.  the  H.SA 
employer  contribution,  or  the  amount 
newly  made  ax’ailahle  by  the  employer 
under  an  integrated  HRA  that  may  only 
he  used  for  cost  sharing,  may  he 
considered  part  of  the  AV  calculation 
when  the  contribution  is  available  and 
known  to  the  issuer  at  the  time  the  plan 
is  purchcised. 

Comment:  HITS  received  numerous 
comments  regarding  when  and  how  to 
uixlate  the  AV  (ialculator  in  future 
years.  In  some  cases  commenters 
expressed  concern  that  annual  updates 
to  the  AV  (ialculator  or  underlying  d;ita 
wonlil  require  i.ssuers  to  make  annual 
updates  to  plan  henefit  designs  in  order 
to  comply  with  AV  standards. 

Response:  In  response  to  these 
comments,  we  are  now  clarifying  that 
HITS  does  not  anticipate  making  annual 
changes  to  the  AV  ("alculator  logic  or 
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underlying  standard  population.  We 
will  consider  all  comments  receiviul  and 
give  snlTicient  notice  with  regard  to 
updating  as  we  develop  a  strategy  for 
updating  the  AV  (Calculator. 

Summary  of  Regulatory  (Changes 

For  the  reasons  descrihed  in  the 
proposed  rule  and  considering  the 
comments  receivtul.  we  are  finalizing 
the  |)rovisions  propo.sed  in  l.'jtj.lCf.'i  of 
the  jnoposcul  rule,  with  two 
modifications.  First  we  make  minor 
modifications  to  paragraph  (h)  to  clarify 
that  the  issuer  must  suhmit  an  actuarial 
certification  from  an  actuary  as  to  the 
methodology  used  to  determine  AV 
when  the  plan  design  is  not  compatible 
with  the  AV  Calculator.  In  paragrajih  (c) 
we  clarify  that,  in  order  to  count 
towards  the  AY  calculation,  employer 
contrihutions  to  USAs  and  amounts 
made  newly  available  under  integrated 
HRAs  that  may  only  he  used  for  cost 
sharing  must  he  known  to  the  issuer 
when  the  j)lan  is  purchased.  Whether 
oth(!r  ty|)e.s  of  integrated  HRAs  might 
count  towards  AV  is  iKiing  given  further 
consideration,  in  this  case,  guidance  on 
the  treatment  of  HRAs  will  hi;  i.ssued 
and  this  regulation  will  he  amended  as 
necessarv. 

i.  Levels  of  (Coverage 

This  s(!ction  de.scrilMis  standards  for 
meeting  the  Affordable  (Care  Act 
provisions  directing  that  i.ssuers  offering 
Qlll’s  or  non-grandfathered  health  plans 
in  the  individual  and  small  group 
markets  offer  jilaus  that  meet  distinct 
levels  of  coverage. 

In  ])aragra|jh  (a),  we  propo.sed  the 
general  requirement  that  the  AY  of  a 
j)lan  must  he  calculated  according  to 
§  within  de  minimis  variation, 

in  order  to  determine  a  plan's  level  of 
coverage.  In  jiaragraph  (h),  we  jii'ojjoschI 
to  codify  section  18()2(d)(l)  of  the 
Affordable  (Care  /\ct.  which  requires  that 
a  bronze  plan  has  an  AV  of  80  i)ercent: 
a  silver  plan.  70  jiercent;  a  gold  plan.  80 
percent;  and  a  platinum  ))lan.  00 
|)ercent. 

Ill  paragraj)h  (c).  we  projio.sed  a  de 
minimis  variation  of+/  -  2  |)ercentage 
points  for  all  non-grandfathered  plans. 
l*’or  example,  a  silver  plan  could  have  an 
AV  between  08  and  72  percent. 

The  comments  and  our  responses  to 
§  l,'j0.140  are  .set  forth  Indow. 

(A)ninwni:  Seviiral  commenters 
encouragiul  HI  IS  to  adopt  a  wider  range 
of  de  mininns  variation  to  allow  for 
great(!r  variation  in  |)lan  design  and  so 
that  more  plans  are  able  to  maintain 
their  current  benefit  designs  in  2014  or 
to  allow  states  to  define  their  own  de 
minimis  variation.  Other  commenters 


re(]uest(!(l  a  narrower  range  than  +1—2 
percentage  points. 

liosponsa:  The  jiroposed  de  miuimis 
variation  of +/—  2  percentage  points 
gives  issuers  the  fhixihility  to  set  cost¬ 
sharing  rates  that  are  simple  and 
compiititive  while  ensuring  consumers 
can  easily  conqiare  jilans  of  similar 
geiKirosity.  This  approach  strikes  a 
balance  between  ensuring  comparability 
of  plans  within  each  metal  level  and 
allowing  plans  the  flexibility  to  use 
convenient  co.st-sharing  metrics.  The  (h; 
minimis  range  also  mitigates  the  need 
for  annual  plan  nulesign.  allowing  jilaus 
to  retain  the  same  jilan  design  year  to 
year  and  remain  at  the  same  metal  level. 

Summary  of  Regulatory  (Changes 

For  th(!  reasons  descrihed  in  the 
pro])o.sed  rule  and  considering  the 
comments  received,  we  are  finalizing 
the  provisions  ])roj)osed  in  1. ‘10.140  of 
tin*  jiropo.sed  rule  without  modification. 

j.  D(;termination  of  Minimum  Value 
(S  1.‘10.14.'5) 

.Si'ction  18()2(d)(2)((C)  of  the 
Affordable  (Care  Act  sets  forth  the  rules 
for  calculating  the  |)(!rceutage  of  the 
total  allowed  costs  of  hmiefits  provided 
under  a  group  health  plan  or  health 
insurance  coverage  under  tin;  FILS  Act 
and  the  (Code  by  jiroviding  that  the  rule 
adopted  by  the  .Siicretary  under  section 
18()2(d)(2j  includ(!  the  rules  for 
calculating  the  piircentage  of  tin;  total 
allowed  costs  ol  benefits  provided 
under  a  group  health  ]dan  or  health 
insurance  coverage.  Section 
.'10l3(c)(2)((C)(ii)  of  the  (Code  provides  that 
an  emi)loyer-sponsored  ])lan  provides 
minimum  value  (MV)  if  this  percentage 
is  no  le.ss  than  00  ])ercent.  For  the 
jnirpose  of  determining  that  a  given 
plan  provides  MV,  we  proposed  in 
paragraj)h  (a)  that  the  percentage  of  the 
total  allowed  co.st  of  benefits  will  be 
determined  using  one  of  the  main 
methodologies  as  de.scribed  in  Treasury 
Notice  2012-81,  ndeased  on  Mav  14, 
2012  ("MV  Notice").  '"  In  jiaragraph  (c), 
we  jiroposed  that  MV  for  emplover- 
sponsored  sidf-insured  group  health 
plans  and  insured  large  groiqi  health 
Jilans  will  hi;  determined  using  a 
standard  jiojndation  that  is  based  on 
self-insureil  grouj)  health  jilans.  We  also 
jn'Ojiosed  in  tin;  jiniamhle  that  emjiloyer 
contrihutions  to  an  USA  and  amounts 
newly  made  available  under  an  HRA 
will  he  taken  into  account  in 
determining  MV  in  accordance  with  the 
jn'incijiles  a|)])iied  in  taking  such 


‘"InliM'iuil  K(!\'(mu(!  .ScMvicd.  "Miiiimimi  valiiool 
■III  (!ni|)l(iy(M'-s|)iins()nul  IkniIiIi  plan"  (2012). 
Availal)l(!  at:  httpJ/www.irs.^ov/fnih/irs  dfop/n-l'J- 


amounts  into  account  in  determining 
AV. 

In  a|)])lying  this  ajiiiroach  to 
(letiM'inining  MV,  in  jiaragrajih  (a)(1).  we 
jirojiosed  that  emjiloyer-sjionsored  self- 
insunul  and  insured  grouj)  jilans  will  he 
ahh’  to  use  the  MV  (Calculator,  whii;h 
would  be  made  available  by  HHS  and 
the  Internal  Revenue  Service.  We 
de.scribed  iu  jneamhle  to  the  jirojio.sed 
rule  how  the  MV  (Calculator  is  similar  in 
design  to  the  AV  (Calculator  discu.ssed 
above  in  connection  with  §  1  .'iO.l 8.'). 
Furthermore,  section  1802(d)(2)((C)  of 
the  Affordable  (Care  Act  jirovides  that 
the  jiercentage  of  the  total  allowed  costs 
of  benefits  jirovided  under  a  grouj) 
healtb  jilan  or  health  insurance  coverage 
for  the  jnirjioses  of  determining  whether 
the  j)lan  or  insurance  jnovide  minimum 
value  will  he  determined  using  the  rules 
c:ontained  in  regulation  for  determining 
actuarial  value. 

As  an  alternative  to  using  the  MV 
(Calculator,  we  jirojio.sed  in  jiaragrajih 
(a)(2)  that  an  emj)loyer-sj)onsored  jilan 
would  be  able  to  u.se  an  array  of  design- 
based  .safe-harbors  jnihlished  by  HHS 
and  the  Internal  Revenue  Service  in  the 
form  of  checklists  to  determine  whether 
the  iilan  jirovides  MV. 

Third,  if  an  emj)loyer-sj)onsored  jilan 
contains  non-standard  features  that  are 
not  suitable  for  the  use  of  the  calculator 
and  do  not  fit  the  safe  harbor  checkli.sts, 
we  jirojio.sed  in  jiaragrajih  (a)(8)  to 
jiermit  MV  to  he  determined  through 
certification  by  an  actuary  without  the 
use  of  the  MV  (Calculator.  The  actuary 
would  make  this  determination  based 
on  the  jilan’s  benefits  and  coverage  data 
and  the  standard  jiojndation.  utilization, 
and  ju  icing  tables  available  for  jnu  jioses 
of  the  valuation  of  emjiloyer-sjionsored 
plans.  As  juojiosed,  this  final  ojition 
would  he  available  only  when  one  of  the 
other  methodologies  is  not  ajijilicahle  to 
the  emj)loyer-sj)onsored  jilan.  We 
ju'ojio.sed  that  the  deternnnation  of  MV 
mu.st  he  made  by  a  mendier  of  the 
American  Academy  of  Actuaries,  ha.sed 
on  an  analysis  jierformed  in  accordance 
with  generally  accejited  actuarial 
j)rincij)les  and  methodologies.  We 
intend  to  issue  ajijilicahle  guidance 
concerning  the  actuarial  analysis. 

In  the  event  that  a  jilan  uses  the  MV 
(Calculator  and  offers  an  FHH  outside  of 
the  jiarameters  of  the  MV  (Calculator,  we 
ju'ojio.sed  in  jiaragrajih  (b)(1)  that  an 
actuary  who  is  a  memher  of  the 
American  Academy  of  Actuaries  will  be 
jiermitted  to  determine  the  value  of  that 
benefit  and  add  it  to  tbe  result  derived 
from  the  MV  (Calculator  in  accordance 
with  the  generally  accejited  actuarial 
ju’incijiles  and  methodologies.  For 
clarity,  alignment,  and  administrative 
ease,  we  ju’ojiosed  in  jiaragrajih  (b)(2). 
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for  ])ur])()ses  of  dcitermining  that  a  group 
healtli  plan  provides  MY,  that  such 
plans  will  1)0  ])orniittod  to  take  into 
account  all  honofits  ])rovido(l  by  the 
plan  that  are  included  in  any  one  of  the 
HI  IB-henchmarks. 

The  coininents  and  our  responses  to 
^  1.5().14.5  are  set  forth  below. 

(!()inn}iiiil:\\'v.  received  several 
comments  a.sking  why  the  AV 
(ialcnlator  cannot  he  used  to  determine 
minimum  value. 

liasponst;:  The  AV  (Calculator  was 
designed  to  rellect  a  standard 
poi)ulation  as  directed  by  .section 
13()2(d)(2)(A)  of  the  Affordable  (Care 
Act.  Because  it  re])resents  the  individual 
and  small  grou])  markets,  the  AV 
(Calculator  was  designed  to  include  data 
that  is  reflective  of  these  anticipated 
populations.  Similarly,  the  MV 
CCalcadator  is  intended  to  test  whether  an 
employca’-s])onsorecl  group  health 
plan — whicli  is  not  in  the  individual  or 
small  group  insuranc:e  market.s — 
])rovides  minimum  value  and  therefore 
determine  if  an  employee  is  eligible  for 
a  ])remium  tax  caeclit.  'rhus,  we  have 
clevelo|)ecl  an  MV  (Calcailator  with 
similar  funclionality  to  the  AV 
CCalcadator  hnt  based  on  claims  data  that 
better  redects  ty])i(:al  employer- 
sponsored  plans.  In  our  sam])ling,  the 
vast  majority  of  ])lan  designs  that  are  in 
excai.ss  of  (it)  ])erca;nt  AV  are  also  in 
exca;.ss  of  (it)  ])erc:ent  MV.  We  are 
finalizing  the  ride  with  added  language 
establishing  any  ])lan  in  the  siuidl  grou]) 
market  that  meets  any  of  the  levels  of 
coverage,  as  cle.sca  ihecl  in  ^  1.5().140  of 
this  suhpart,  satisfies  ndnimum  value. 

(Comment:  We  rec:eivecl  numerous 
cxmmients  asking  when  the  MV 
(Calcadator  and  safe-harhor  cliecklists 
will  he  available  for  ])uhlic  use. 

Response:  The  MV  (Calculator  with 
accc)m])anying  continuanc:e  tables  and 
the  MY  methodology  are  now  available 
at  http://c(:iio.cins.gov/iesoiir(:es/ 
regnI(itions/index.htinI#j)in  and  we  look 
forward  to  c;omments  on  both. 

(loinment:  Several  cximmenters 
c]uestioned  why  certcdn  benefits  outside 
I'CIIB  would  he  included  ill  the 
c:alc:ulatic)n  of  MV  under  paragraph  (h). 

Response:  While  employer-sponsored 
group  health  plans  are  not  recinired  to 
offer  HUB  unless  they  are  health  plans 
offered  in  the  small  group  market 
suhjec.t  to  BUS  Ac;t  section  2707(a). 
employer-sponsored  group  healtli  jilans 
that  seek  to  offer  niinimum  value  must 
offer  00  perc:eut  of  the  total  allowed  cost 
of  benefits.  Under  section  1302(cl)(2)  of 
the  Afforclahle  (Care  Act,  this 
measurement,  like  AV,  is  based  on  the 
jirovision  of  HUB  to  a  standard 
liopulatioii.  To  c:alc:ulate  niinimum 
value,  employer-sponsored  plans  may 


ac;c:ount  for  any  benefits  covered  by  the 
employer  that  are  also  c;overecl  in  any 
one  of  the  HUB-heiulimark  plan  options 
in  any  state. 

Connnent:  (Conuiienters  recommenclecl 
using  the  same  cle  minimis  variation  of 
the  AV  (Calcadator,  +1—2  perc:entage 
points,  when  using  the  MV  CCalcadator. 

Response:  We  acknowledge  the 
flexibility  in  ])lan  design  when  allowing 
for  a  cle  minimis  variation  of -h/—  2 
perc'.entage  jioints  in  the  AV  (adcadator 
and  the  similar  fnnc:tic)nalitv  of  the  MV 
(Calcadator  to  the  AV  CCalcadator; 
however,  whereas  the  statute  allows  for 
a  cle  minimis  range  with  actuarial  value 
there  is  no  similar  provision  in  .secition 
3()B  of  the  CCode  with  regard  to  MV. 

Summary  of  Regulatory  CChanges 

In  general,  we  are  finalizing  the 
provisions  of  §  1 .5().  14.5  as  ])rc)pc).secl.  'I’o 
address  camceriis  whether  insurance 
offered  in  the  small  grou|)  market  at  a 
bronze  level  of  c:overage  jirovicles  MV. 
we  have  added  regulation  text  at 
4?  15().  145(a)(4),  to  c.larifv  that  if  a  plan 
in  the  small  group  market  meets  any  of 
the  levels  of  c:c)verage  clescaiheci  in 

15().  140(h),  il  meets  MV.  We  have  also 
added  150.145(cl)  to  reflec;t  the 
|)rc)])c).secl  preamble  language  that 
employer  cxintrihutions  to  an  IkSA  and 
amounts  newly  made  available  under 
integrated  UR/\,s,  s])ec:ific.ally  ilRAs  that 
may  he  used  oidv  for  c;c)st  sharing,  will 
he  taken  into  ac:cc)unt  in  determining 
MV.  To  provide  greater  clarity,  we  have 
modified  §  150. 145(a)  lo  read  that  an 
employer-sponsored  plan  provides  MV 
if  the  perc;entage  of  the  total  allowed 
exists  of  benefits  |)rc)vicled  under  the 
plan  is  no  less  than  00  perc:ent.  An 
emiiloyer-sponsorecl  plan  may  use  one 
of  the  methodologies  outlined  in 
^  150.145  to  cletc^rmine  whether  the 
percentage  of  the  total  allowed  exists  of 
benefits  provided  under  the  plan  is  not 
less  than  00  perexmt.  Whether  other 
types  of  integrated  HRAs  might  c:ount 
towards  MV  is  being  given  further 
cxnisicleration.  In  this  cxise,  guidance  on 
the  treatment  of  HRAs  will  he  issued 
and  this  regulation  will  he  amended  as 
uec:es.sarv. 

k.  Applicxition  to  Stand-alone  Dental 
Plans  inside  the  Hxchange  (^  150.150) 

In  paragraj)!)  (a),  we  j)rc)])c).secl  that 
stand-alone  dental  plans  would  have  a 
separate  annual  limitation  on  (X).st 
sharing  from  QHl’s  cxivering  the 
remaining  HI  IBs.  While  the  annual 
limitation  on  (x).st -sharing  for  a  QHl^ 
emhedcling  pediatric:  dental  coverage 
would  have  to  he  exmsistent  with 
§150.130,  the  annual  limitation  on  cost 
sharing  fora  stand-alone  dental  |)lan 
would  be  cionsiderecl  in  ac;corclanc:e  with 


this  .sec;tion.  We  jiropo.secl  that  the  ])lan 
must  demonstrate  the  annual  limitation 
on  exist  sharing  for  the  stand-alone 
dental  plan  is  reasonable  for  coverage  of 
the  jiecliatric:  dental  HUB.  'fhe  annual 
limitation  on  exist  sharing  would  he 
a])])lic:ahle  to  in-network  .servic:e.s  only, 
cxinsistent  with  §  15().130(c:). 

In  paragraph  (h),  we  ])rcipci,secl 
ac;tuarial  value  .standards  for  stand-alone 
dental  ])lans.  The  calculator  developed 
by  IBhS  under  jiroposecl  §  150.135 
would  he  inappropriate  for  .stand-alone 
dental  jilans  hec:au.se  the  standard 
population  that  underlies  the  IBIS- 
cievelojiecl  calc:ulatc)r  c:cinlcl  not  he 
reasonably  aclajited  to  reflec:t  a 
]iediatric;-cinly  population  that  utilizes 
dental  .servic:e.s.  Acx:c)rdingly.  in 
paragrajih  (h)(1),  we  jiroposecl  that 
.stand-alone  dental  jilans  mav  not  use 
the  HHS-clevelojiecl  AV  calc:ulator. 
Instead,  given  the  unic|ue  and  narrow 
foc:u.s  of  the  stand-alone  dental  jilan 
market,  we  jirojiosecl  in  jiaragrajih  (h)(2) 
that  any  stand-alone  dental  jilan 
c:ertifiecl  to  meet  an  75  jierc:ent  AV.  with 
a  lie  minimis  range  of -i-/—  2  jiercentage 
jioints.  he  i.cinsiclerecl  a  ‘‘low’’  jilan  and 
anything  with  an  AV  of  85  jieri:ent.  with 
a  cle  minimis  range  of -i-/—  2  jierixmtage 
Jioints,  he  considered  a  “high"  jilan.  In 
order  to  meet  this  standard  we  jirojioseil 
in  jiaragrajih  (h)(3)  that  the  issuer  of  a 
stand-alone  jilan  ilemcin.strate  that  the 
Jilan  meets  the  “high"  or  “low"  level  of 
ixiverage  as  certified  by  a  memher  of  the 
American  Ac;ademy  of  Ac:tuaries  using 
generally  aci:ejiteil  ac:tnarial  jiriiu:ijile.s. 

The  comments  and  our  resjionses  to 
§  15(i.l5()  are  set  forth  below. 

Connnent:  Several  c;cimmenters 
sujijiorted  our  jirojiosal  to  allow  stand¬ 
alone  dental  jilan  to  have  a  sejiarate  out- 
cif-jioc;ket  maximum.  suhjec:t  to  a 
.standard  of  “reasonahleness”  and  either 
requested  additional  guidanc;e  on  the 
“reasonahle”  standard  or  jircivided 
suggestions  for  how  best  to  further 
define  what  a  “rea.sonahle”  out-of- 
jicii;ket  maximum  would  he  for  a  stand¬ 
alone  dental  jilan.  Other  c;cimmenters 
urged  HITS  to  include  stancl-alone 
dental  jilans  in  the  overall  out-of-jioi.ket 
maximum  and  to  find  some  method  to 
develciji  a  method  to  trac.k  and 
c:oorclinate  the  ciut-cif-jioc:ket  maximum 
between  issuers. 

Response:  We  agree  with  c:c)mment.s 
noting  that  c:oorclinaticin  between 
meclii;al  and  dental  issuers  would  he 
administratively  cximjilex  and 
acc:orclingly  could  result  in  higher 
jiremiums  for  c:c)nsumer.s.  We  therefore 
allow  for  a  sejiarate  out-cif-jioc:ket 
maximum  for  stand-alone  dental 
issuers.  We  c;larify  that  it  will  he  uji  to 
the  Exi:hange  to  clec.ide  what  constitutes 
a  rea.sonahle  c)ut-cif-jioc:ket  maximum  for 
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.stand-alone  dental  plans  and  anti(:i])ate 
i.ssuing  further  interpretive  gnidanee  for 
the  federally-facilitated  Exchanges  in 
sni)-regnlatorv  guidance. 

(k)iunif‘nt:  .Sciveral  coininenters 
.snj)|)orte(l  the  propo.sed  "high”  and 
"low”  approach  for  the  AV  calculation 
of  staiul-aloiK!  dental  plans,  hut  urged 
mis  to  decrease!  th(!  "low”  optie)n  from 
7.5  percent  to  70  perciiiit  as  a  more 
affordable  o|)tion  for  consumers  and  to 
ineniase  variation  between  “high”  and 
"low”  j)lans.  Other  commenters 
(!xpres.s(!d  conceirns  about  the  impact  of 
a  “high”  and  “h)w”  a])proach  on 
consumers  from  an  affordahilitv 
.standpoint.  Lastly,  some  commenters 
n!(juested  that  stand-alone  dental  |)lans 
1)(!  held  to  the  same  standard  as  luialth 
plans. 

/fe.s'/jon.sf?;  A  "high”  and  "low” 
approach  for  the  AV  calculation  of 
stand-alone  dental  j)lans  simj)lifies  the 
comj)ari.son  between  stand-alone  dental 
plans  with  varying  cost-sharing  levels, 
while  minimizing  market  disruption  for 
dental  plans.  The  AV  levcils  for  the 
"high”  and  "low”  options  are  high 
compared  to  metal  levels  set  in  the 
statute  to  minimize  market  disruption. 
This  pcirmits  stand-alone  dental  |)lans  to 
maintain  current  benefit  designs 
without  adding  deductibles  or  other 
cost-sharing  features  that  an!  currently 
not  part  of  those  plans.  We  agree  with 
commenters  that  70  ])ercent  as  a  low 
level  will  allow  for  gnuiter  ])lan 
variation  and  an!  finalizing  tlu! 
r(!gnlation  with  a  high/low  AV 
r(!(purement  of  70  ptu'cent  and  85 
pi!rcent  r(!S])ectivelv. 

(A)iunt(;nt:T\w  statute  and  regulations 
provide  that  if  an  Exchange  offers  a 
stand-alone  dental  ])lan  offering  a 
j)(!diatric  dental  EHB  benefit,  medical 
plans  are  not  nujuired  to  offer  a 
j)(!diatric  dental  jilan  benefit  on  that 
Exchange.  Several  commenters 
encouraged  HHS  to  extend  the  ahilitv  of 
a  medical  insurance  plan  to  not  offer  the 
p(!diatric  dental  EHB  into  the  non- 
Exchange  market,  in  cases  when!  a 
.stand-alone  dental  j)lan  that  me(!t  the 
standards  to  cover  the  pediatric  dental 
EHB  is  offered. 

/le.spon.se;  The  Affordable  Care  Act 
does  not  provide!  for  the  exclusion  of  a 
p(!diatric  dental  EHB  outside  of  the 
Exchange!  as  it  eie)e!s  in  se!e:tie)n 
13()2(h)(4)(E)  e)f  the  Affe)relahle  (iare!  Ae:t 
fe)r  QHI^s.  rherefeere,  inelivielnals 
i!nre)lling  in  heuilth  insnrane;e!  e:e)ve!rage! 
ne)t  offere!el  on  an  Exediange  must  he 
ejlfereul  the  full  ten  EHB  cate!ge)rie!S, 
inclneling  the  j)e!eliatrie:  elental  benefit. 
Hejwever.  in  e;ase!s  in  whie:h  an 
inelivielual  has  pnrediaseel  stanel-alejne 
pe!eliatric;  elental  covemege  e)ffe!re!el  hv  an 
Exe:hange-e;ertifie!el  stanel-alone  elemtal 


plan  e)ff  the!  Exediemge,  that  inelivielual 
we)ulel  iilre!aely  he  e;e)vere!el  by  the  same 
peeliatrie:  ele!ntal  he!ne!fit  that  is  <i  part  e)f 
EHB.  When  .m  i.ssiu!!'  is  re!<i,se)niil)lv 
assureul  thiit  an  inelivielual  hits  eehteiineul 
sneih  e:e)ve!riige!  threengh  iin  I‘]xe:hange!- 
e:e!rtifie!el  stanel-aleene  elental  ])lan  offereel 
eentsiele!  an  Exedumge,  the!  issne!r  wemlel 
ne)t  he!  fe)iinel  ne)n-e:e)m])li;mt  with  fillB 
reuiiurements  if  the  issuer  e)ffe!rs  that 
ineiivielucil  a  ])olie;y  that,  whe!n 
e:e)mhineel  with  the!  Exe;hange!-e;e!rtifie!el 
stand-ale)ne  elental  plan,  ensures  full 
e:e)verage!  e)f  fdlB.  We  ne)te  that  the! 
stanel-ale)ne  elental  ])lan  weeulel  have  te) 
he  an  Exe;hange!-e;e!rtiiie!el  .stanel-ale)ne! 
elental  phen  te)  ensure  that  it  e^evereel  the 
peeliatrie;  dental  EHB,  as  re:epiire!el  for 
Exchange  e:e!rtifie:atie)n  uneler  se!e;tie)n 
1 31  ](el)(2)(B](ii)  e)f  the  Afforelahle  Care 
Act.  However,  the!  Exe:hange-e:e!rtifie!el 
stanel-alone  eleental  i)lan  weenie!  neet  neeel 
to  he  pure:hased  threengh  an  Exe;hange!. 
This  alternate  metheeel  eef  e:e)m])liane:e  is 
at  the  o])tie)n  e)f  the  meelie:al  |)lan  issuer, 
anel  weenlel  only  nppl''  with  re!spe!e:t  te) 
inelivielnals  leer  wheem  the  me!elie:al  ])l<m 
issuer  is  rea.seenahly  assnreel  have 
eebtiiineel  peeliatrie:  elental  ceeveenige 
threeugh  ;m  Exe;hange!-e;e!rtifie!el  .stanel- 
iileene  elentid  plan.  In  aelelitieen,  this 
optieen  is  eenly  available!  leer  the!  peeliatrie: 
elental  EHB,  anel  ne)t  fe)r  .mv  eetherEHB, 
l)e!e:anse!  e)f  the  uniepie!  tre!:itme!nt  e)f 
st;mel-ale)ne  ele!ntal  phms  insiele  the 
Exe:hanges.  With  re!S])e!e:t  te)  e)the!r 
inelivielnals  se!e!king  te)  enre)!!  in  the 
same  plan,  the!  issue!!’  weenlel  he!  reupiireei 
te)  e)ffe!r  the  siime  e:e)ve!rage  ge!ne!rallv 
(there  we)nlei  he!  ne)  e!xe:e!])tie)n  te) 
guanmte)eel  avaihihility  th.it  we)ulel 
apply),  hut  we)ulel  have  te)  make 
peeliatrie:  elental  he!nefit.s  avaihihle  to 
sue;h  inelivielnals. 

Commen/;  HHS  re!e;eive!d  ce)mme!nts 
asking  whether  e:hilelle!ss  aelnlts  anel 
familiexs  with  chilelren  need  to  pnre;ha.se 
a  stanel-alone  dental  plan  if  the  QHF 
then'  enroll  in  through  an  Exe;hange  has 
omitteKl  the  peeliatrie;  elental  EHB  as 
alle)weel  nneler  se!e:tie)n  1 3()2(1))(4)(F)  e)f 
the  Afforelahle  Care  Ae;t. 

/?e.s’/)f)/7.s’e;  Se!e:tie)n  1302  e)fthe! 
Afforelahle!  Care  Ae:t  e)ntline!s  the 
reKpiirements  fe)r  he!alth  ])lans  to  e:over 
the!  te!n  e;ate!ge)rie!s  e)f  the  e!.s.sential  health 
benefits.  The  eenly  e!xe;e!])tie)n  ])e!rmitte:el 
nnele!r  1302  e)f  the!  Affeerelahle  C.ire  Ae;t 
is  fe)r  QHBs  te)  e!xe:lnele!  e:e)ve!riige!  e)f  the! 
])e!eliatrie;  elental  EHB  if  the!re  is  a  st.mel- 
cileene!  elental  ])l<m  e)ffe!re!el  in  the! 
Exe;hange.  Se)e:tie)n  1311  e)f  the! 

Affe)relal)le!  Care  Ae;t  re!ejnire!s  all 
Exe;hange  stanel-aleene!  ele!nt;!l  i)hms  te) 
e:e)ve!r  the  peeliatrie;  elemtal  EHB.  In  this 
way,  ,see:tions  1302  anel  1311  e)f  the 
Afforeliihle!  ('.are  Ae:t  re!e]nire!  tlnit  the  full 
se!t  e)f  e!s.se!ntial  health  benefits  be  e)ffe!reel 
to  pemple  j)nre;hasing  e:e)verage  through 


the  Exchange.  However.  ne)lhing  in  this 
rule  re!einire!s  the  ])nre:ha.se!  e)f  the  full  .se!t 
e)f  EHB  if  the  pnre:hase  is  inaele!  threengh 
ill!  Exe:hange!.  Thus,  in  ;m  Exe:hange!, 
seemeeene  (with  a  e:hilel  e)r  withe)nt)  e:an 
])nre:hase!  ;i  Q1  IF  that  ele)e!S  ne)t  e:e)ve!r  the 
peeliiitrie:  ele!nt!il  EHB  wilhe)nt 
])nre:h;ising  ii  stiinel-cileene  ele!ntal  phm. 

As  ne)te!el  aheeve!,  e)ntsiele!  e)f  an  Exe:himge!, 
an  inelivielual  e)r  family  must  he  eeflereiel 
e:e)ve!rage!  e)fiill  ten  e;iite!ge)rie!s  e)f  EHB. 
either  thre)ngh  e)ne!  j)e)lie:y.  or  threengh  a 
e:e)mhination  e)f  ii  me!die:al  ])e)lie:v  anel  an 
Exe;hange-e:e!rtifieel  stanel-iile)ne!  elental 
plan,  as  ele!.se:rihe!el  al)e)ve. 

(A)innwni:  Several  e:e)mme!nters  askeiel 
he)W  the  ])e)!ie:ie!s  in  §  150.150  wonlel 
affee;t  a  health  insnrane:e  plan  with  an 
emiheeleleel  peeliatrie;  elental  EHB. 

BfiSjionsH:  In  respe)n.se!  te)  the!se! 
einestions.  we  are  now  e;larifying  that  the 
pe)lie;ie!s  in  §  150.150  api)ly  only  te)  the 
pediatric  elental  EHB  when  offe!re!el  hv  a 
stanel-aleene  elental  plan  threengh  an 
Exe;hange.  When  the  ])eeliatrie:  elental 
benefit  is  emheeleleel  in  a  health 
insnrane.e  |)l<m  snhje!e:t  to  stanelarels  set 
forth  in  §§  150.130  anel  150.140,  we  elo 
ne)t  elistingnish  it  from  e)ther  benefits 
with  re!spe!e:t  te)  AV  anel  e:e)st-sharing 
reupiirements. 

(k)innu>nt:  .Several  e:e)mme!nte!rs  askeul 
whether  stanel-<ile)ne!  elental  plans  in  the 
Exe:hange!  can  e)ffe!r  family  e:e)ve!rage!  in 
iielelitie)!)  te)  the  ])e!eliiitrie;  elent.il  liHB 
l)e!ne!fit. 

/h).s’/)f);7.se!;  Fnrsnant  te)  se!e;lie)n 
131 1  (el)(2)(B)(ii)  e)f  the  Affe)rel;il)le!  (iare! 
Ae;t.  a  stanel-ale)ne  elental  i)lan  must 
eeffer  the!  peieli.itrie:  elemtal  EHB  but  niiiy 
e)ffe!r  aelelitie)niil  he!ne!fits,  whie:h  e;e)nlel 
ine:lnele  ne)n-])eeliatrie;  e:e)verage.  We  ne)te 
that  e)nly  the  peeliatrie  elental  he!ne!fit, 
anel  not  any  non-peKliatrie:  covemige, 
wonlel  he  snl)jee;t  to  EHB  stanelarels, 
ine:lneling  e:e)mplying  with  the 
re!(inire!ment  te)  e)ffer  benefits  that  are 
substantially  eujnal  to  the  l)ene:hmark 
anel  me)eting  AV  anel  e)nt-e)f-])e)e;ket  limit 
reeinireunents  for  sta7iel-ale)ne  elental 
l)!ans. 

.Sin77niai'v  e)f  Re!gnlate)ry  Changes 

Fe)r  the  i'e!ase)ns  elescriheel  in  the! 
])re)pe)se!el  rule  anel  ce)nsiele!ring  the 
e:e)mnients  i'e!e:eive!el,  we  iire  finalizl)7g 
the  pre)visie)ns  pre)j)e).se!el  in  ^  150.150  e)f 
the  ])i’e)pe)se!el  rule,  with  the!  iblleewing 
me)eiifie:atie)ns:  We  e:larifv  in  par;igra])h 
(a)  tliiit  the  Exe:hange!  ele!te!i’mines  wh.it 
e:e)nstitnte!s  ei  I’easeenable  e)nt-e)f-])e)e:ke)t 
maxinunn  fe)r  a  stane!-;ile)ne!  elental  plan. 
Alse),  in  paiagra])!)  (I))(2)(i)  we  are 
e:hanging  the  target  AV  ibr  a  "le)w” 
stanel-ale)ne!  elemtal  plan  fieem  75  pe!re:e!nt 
te)  70  pere:ent.  In  ;ielelitie)n,  we  e:larify 
here  that  plans  e)ntsiele  e)f  the  Exe:hange 
may  offer  EHB  that  e!xe;lnele!  peeliatrie; 
elental  heiiiefits  if  thev  are  "rease)7iahlv 


12854 


Federal  Vol.  7».  No.  37/Mon,U,y.  Fobruap^^ 


assurod”  that  such  cuvurago  is  sold  only  rule 
to  individuals  who  inirchasn  hx(.hang(-  « 

c;ortii'i(ul  stand-alono  dontal  plans. 

3.  SnhiKU-t  C— Accroditalion 
Ac;c,rodilation  ol  Q1  IP  Issnors  (S  1  S(i-27r>)  (4) 

Rncognition  of  Accrediting  Knldy  hy 
HI  IS  (t?  1  ri().27rdc)(l )  and  (c)(4)) 

In  1  rid. 275,  we  proposed  to  amend 
§  15(i.275(c)(l)  to  provide  an  application  ,,p 
and  review  iirocess  for  the  current  p,, 

(“iihase  one”)  recognition  ])rocess  ot  p, 

accrediting  entities.  This  would  allow 

additional  accrediting  entities  the  pr 

oiiportniiitv  to  apply  and  demonstrate 
how  thev  meet  the  conditions  lor  ,.e 

recognition  articulated  in  i:ni(c)(l)(D)  g: 

of  the  Affordahle  Care  Ac.t.  We  also 
iiroiiosed  to  amend  1 5d.275(c)(4)(i)  to  .y 

delete  the  timeframe  of  snhmitting  the 
documentation  within  BO  days  ot  a 

inihlication  of  this  final  rule  and  recinire  p 
accrediting  entities  to  iirovide  the  p 

documentation  described  in  f 

15B.275(c)(4)(i)  with  their  application  ., 

for  review.  ,  • 

The  comments  and  onr  responses  to  , 

15B.275  are  set  forth  below.  I 

Commen/.  Commenters  generally 
sinniorled  the  HHS  iiroposal  to  e.stahhsh  , 
an  application  and  review  process  or 
the  recognition  of  additional  accrediting 
entities  as  part  of  the  phase  one 
recognition  process.  Several 
commenters  reipiested  that,  to  he 
recognized,  accrediting  entities  he  held 
to  the  same  standards  as  were 

Nl'.QA  iUKi  IIRAC.”  '=  O  hor 
coniinonlfsrs  notod  spiMuiu:  iiccHftiilmK 
entities  that  should  be  recognized  amt 
asked  that  issuers  seeking  QHP 
certification  he  able  to  .select  the 
recognized  accrediting  entity  trom 
which  to  seek  accreditation. 

(iommenters  also  a.sked  HHS  to  clarify 
that  Exchanges  must  ai:cept 
ac:creditation  from  any  ot  the  recognized 

accrediting  entities. 

Besponsf^:  In  onr  notice  titled. 
“Recognition  of  Entities  for  the 
Accreditation  of  Qnalitied  Health 
Rians”,  inihlished  on  November  2.T 
2012  (77  ER  70103),  we  announced 
NCQA  and  IIRAC  as  recognized 
accrediting  entities  hy 
HHS  to  provide  accreditation  ol  QHl  s 
meeting  the  recpiirements  of  45  (TR 
1 50.275  as  thev  have  ellectively  met  the 
conditions  li.sted  in  150.275(c)(2). 
(c)(3),  and  (c)(4).  Nothing  m  this  final 


•1  I’ationl  I'roloc.tion  and  AII<)r<lal>lo  (.an-  Act; 
nalaOolI.R.tion  to  Support  Standanls 
KsscMitial  Hoaltli  lliniidits:  Recognition  ot  l.nt  n.s  loi 
;h.TAc:c;rcditation  of  Qualified  Health  1>  ans.  inal 
Rule.  77  RR  42ti5»-42(i72  (Inly  20.  2012)  (lo  he 

codified  at  45  C.RR  pari  laO). 

Recognition  of  Rntities  lor  the  Accreditation  o 
Qualified  Health  Rians.  77  FR  7010:i  (Noveinhei  2.1, 
2012). 


Fule  Changes  that  reciognition.  HHS  Will  mdm 

finalize  onr  regulation  text  as  proposed  At 

with  slight  technical  corrections  to  h-i) 

panigraph  (c)(l)(iv)  to  correct  t 

louses.  HV  finalizing  §  1  rdi.275(c  (1)  and  as  pa 

(4)  largelv  as  projio.sed.  1 11  IS  will  ” 

implement  an  application  and 

nroce.ss  hv  which  additiomil  accrediting  aliox 

also  allows  for  accrediting  entities  tha  m .  > 
applv  and  are  mit  recognized  to  reaindy  lu  c 
provided  that  its  standards  are  modilied  ac.ci 
U,  meet  the  reipiirements.  We  concur  > 

with  commenters  that  this  proce.ss  to  1 1 

provide  other  entities  an  opportunity  to  t 
applv  would  provide  expanded  choices  rc_ 
regarding  QHR  accreditation  for  '  • 

Exchanges,  states  and  issuers  As  we  1 

stated  in  the  proposed  rule,  this  • 

assessment  will  he  the  same  asHhat 
nnderlving  the  recogniticm  ‘ 

•md  IIRAC.  We  also  confirm  that,  foi  the  • 
purposes  of  QHR  certification,  issuers 
have  the  flexibility  to  seek  accreditation  1 
from  any  of  the  HHS-rec.ognized  ;  1  I 

at:crediting  entities  and  that  Exf.hangc. 
must  accept  accreditation  from  any  of 
the  ree;ognized  accrediting  entHies  for  > 

the  purposes  of  QHR  certification 

Coinnwni:  Commenters  asked  foi 
c'.larification  about  when  the  phase  two 
recognition  ])roces.s  would  replace 

iiha.se  one.  .  .u 

As  slatod  in  ihi* 

Recognition  of  Entities  lor  the 

Accreditation  of  Qualified  1 
>  Final  Rule  ()nlv  20.  2012  77  l-R  42003). 
the  iihase  one  recognition  proc.ess  is 
iTfeilive  until  it  is  replaced  hy  the  phase  . 

1  two  proce.s.s.  HHS  has  not  yet  set  a  ti 

timeline  for  the  development  and 
imiilementation  of  phase  two.  ‘ 

toinnwni:  Several  commenters  i 

requested  that  HI  IS  modify  the  criteria  i 
estahlisheil  to  evaluate  accrediting  1 

entities,  .specified  in  45  CFR  1 50.27.5  1 

including  setting  minimum  standards  i 

for  accrediting  entities,  adding  specific 
olinical  measures  for  accrediting  enti  les 
to  collect  as  part  of  accreditation,  and 
adding  siiecific  tojhc  areas  to  the 
accreditation  standards,  such  as 
evaluating  an  i.ssuer's  implementation  ot 
mental  health  parity.  Other  commenters 
<>ave  suggestions  on  items  tor  inclusion 
hi  the  pha.se  two  recognition  iiroc.ess. 
including  antidiscrimination,  network 
adeciuacv  and  essential  community 
provider  standards:  clinical  measures 
apiilicahle  to  spec.ific  populations,  such 
as  children,  and  specific  measurement 
tools;  implementing  pertoniiance-ha.seH 
'■  accreditation;  permitting  QHl  issuers  to 

have  their  programs  or 
iniil  accredited;  and  a  iirocess  foi  1 IHS  t( 

update  standards  over  time. 

Re.spon.se;  HHS  has  established 
‘"".".1  criteria  for  accreditation  in  45  CFR 

”  150.275  that  correspond  to  requirements 


included  in  .section  1311(c)(l)(p)  of  the 
Affordahle  Care  Act.  We  consider  these 
requirements  as  minimum  standards  lor 
rocognized  accrediting 
as  part  of  the  accreditation  of  Ql  11  .s. 

These  reiiuirements  were  finalized  m  4.i 
CFR  150.275.  We  will  consider  the 
above  comments  as  we  develop  the 
phase  two  recognition  process  wliicli 
mav  establish  ailditional  criteria  lor 
recognized  accrediting  entities 
accreditation  to  he  provided  lor  QIH  s- 
CVimme/d- fkimmenters  suppoitcd  llic 
proposal  for  HHS  to  review  aiiplications 
from  aci'.rediting  entities  as  they  are 
received  hv  HHS.  Other  commenters 
asked  that  HHS  modity  the  propo.sed 
process  hv  shortening  the  timeline  to 
review  appliixitions  from  ‘“"f 

entities.  Commenters  also  a.sked  that  the 
documentation  recpiired  in 
,  ti  150.275(c.)(4)  he  released  to  the  publu.. 

■  Hfisponse:  HHS  has  established  a 
process  to  accejit  accrediting  entity 
apiilications  on  a  rolling  basis  in  ordei 
to  allow  for  anv  accrediting  entity 
wishing  to  apply  to  do  .so  a.s  soon  as  it 
meets  the  requirements  established  in 
§  150.275(c).  The  jirocess  akso  allows  toi 
accrediting  entities  who  apply  and  are 
not  recognized  to  reapjily.  HHS 
maintains  that  a  thorough  review  ol  an 
applicant’s  documentation  supporting 
the  application  sjiecafied  in  (c.)(l)(')  iHul 
the  publication  of  a  notice  in  the 
s  Federal  Register  may  take  up  to  0()  (  ays 
from  the  date  ol  receipt.  I-urther.  HHS 
maintains  that  a  minimum  30-day 
ise  comment  periml  is  necessary  to  ensure 
that  the  iniblic  has  adecpiate  tunc;  to 
consider  the  accrediting  entities  IwiRg 
considered  for  recognition.  HHS  further 
maintains  that  no  time  perioc  will  he 
a  established  for  when  the  final  notice  is 
published  in  the  Federal  Register,  as 
HHS  must  carefully  review  and  considei 
1  comments  submitted  dining  the. 

ic  comment  jieriod  before  making  a 

ties  determination  on  whether  or  not  an 

1  a,,;re,UlinR  onlity  will  73,n"',iHS 

Lastlv,  as  we  proposed  m  ((.)( l)(n).  HH. 
will  imhlish  a  notice  in  the  Federal 
n  of  Register  that  will  include  a  summary  o 
ters  HHS’s  analvsis  of  whether  the 

OP  accrediting  entity  meet.s  the  criteria 
,  doscrihed  in  (c)(2)  and  (3  .  Other 
rk  documentation  submitted  during  the 

a])i)bcation  process  may  he  proprietaiy 

>8  and  will  not  he  made  public. 

,,,-0  Commenl;  Several  commenteis 

.nt  offered  suggestions  for  1 11  IS  lo  (.(insider 
when  iinpleinenting  future  (piabty 

IS  to  reporting  reiiuirements  for  QHl  issm.  , 
and  Exchanges.  These  suggestions 

,,  included;  Specific  (piality  measures  foi 

issuers  to  report;  methods  to  minimize 
burden  for  reporting  (piality  data; 
(.lements  and  attributes  to  considiir  in 
mints  developing  the  Ql  IR-spedfic  quality 
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rating:  and  consulting  with  external 
stakeholders  as  the  (jnality  requirements 
are  developed.  Other  coinmenters  made 
recommendations  for  educating 
consumers  about  (|nality  information  as 
well  as  the  types  of  information  that 
.should  he  di.sj)layed  to  consumers. 
Finally,  we  received  comments 
encouraging  standardized  (jnality 
niporling  requirements  across 
lixchanges  and  expre.ssing  .sn|)j)ort  for 
Slate  flexibility  in  establishing  (jnality 
nujiiinanents. 

liosponst^:  While  HilS  cq)|)reciates  the 
submission  of  th(!se  comments,  thev  are 
outside  the  sco])e  of  this  ride.  We  will 
.solicit  injint  on  (jnality  rejjorting 
nujiiirements  as  jiart  of  future 
rulemaking. 

Snmmarv  of  Regnlalorv  Clianges 

For  the  reasons  described  in  the 
jirojXKsed  ride  and  considering  the 
comments  received,  we  are  finalizing 
the  jirovisions  jirojiosed  in 
§  15(). 27.5(c)(1)  and  (4)  of  the  jirojiosed 
ride  without  snh.stantive  modification. 
We  are  revising  the  text  at 
(5  l,5(i.27.5(c)(l  )(iv)  for  technical 
corrections  to  reflect  that  the  reijiiired 
notice  has  been  jmhlished  since  the 
jirojio.sed  rule. 

III.  (Collection  of  Information 

Under  the  Fajierwork  Reduction  Act 
of  199.5.  we  are  reijiiired  to  jirovide  30- 
dav  notice  in  the  Federal  Register  and 
solicit  jmhlic  comment  before  an 
information  collection  reijiiest  is 
submitted  to  the  Office  of  Management 
and  Ihidget  (OMB)  for  review  and 
ajijiroval.  In  order  to  fairly  evaluate 
whether  an  information  collection 
should  he  ajijiroved  by  OMH.  section 
3.5()0(c)(2)(A)  of  the  Fajierwork 
Reduction  Act  of  1995  reijiiires  that  we 
.solicit  comment  on  the  following  issues: 

•  'rhe  need  for  the  information 
collection  and  its  nsefnlness  in  carrying 
out  the  jjrojier  functions  of  onr  agencv. 

•  I’he  accuracy  of  onr  estimate  of  the 
information  collection  burden. 

•  t  he  (jnality,  utility,  and  claritv  of 
the  information  to  he  collected. 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  jmhlic.  including  automated 
collection  teclmiijiies. 

Below  is  a  snmmarv  of  the 
information  collection  reijiiirements 
outlined  in  this  regulation.  'I’hronghont 
this  section,  we  assume  that  each  data 
collection  will  occur  on  an  annual  basis 
unless  otherwise  noted.  We  used  the 
Bureau  of  Labor  .Statistics  (BI.,.S)  Web 
site  to  identify  salary  data,  unless 
otherwise  indicated.  Fringe  benefit 
estimates  were  taken  from  the  BL.S 
March  2011  Kmj)loyer  (msts  for 


Enijiloyee  Cumqiensation  rejiort.  The.se 
conijKm.sation  e.stimates  were  selected  to 
align  with  the  burden  estimates  for  the 
data  collections  described  in  the  final 
rule  that  juihlished  on  March  27,  2012 
(77  FR  18310).  f'or  jmrjio.ses  of 
jiresenting  an  estimate  of  jiajierwork 
burden,  we  reflect  the  ojieration  of  an 
Exchange  in  fifty  .stales,  the  11..S. 
territories,  and  the  District  of  Uolnmhia. 
.Similarly,  we  estimate  the  burden  for 
issuers  jiarlicijialing  in  all  50  states,  the 
territories  and  the  Di.strict  of  Uolnmhia. 
Therefore,  the.se  e.stimates  should  he 
considered  an  iqijier  hound  of  burden 
e.stimates.  These  estimates  may  he 
adjusted  in  future  information 
collection  reijiiests.  We  solicited  jmhlic 
comment  on  each  of  these  issues  for  the 
following  .sections  of  this  docnmenl  that 
contain  information  collection 
reijiiirements  (lURs). 

/\.  K.'Hs  Additional  liaquiivd 

Banafits  155. 1 7()((:j) 

In  S  1 55.1 7()(c).  we  direct  QIIP  i.ssners 
to  (jiiantify  and  rejmrt  to  the  Exchange 
the  cost  attrihntahle  to  reijiiired  benefits 
in  addition  to  EHB.  'I’his  is  a  third-jiartv 
disclosure  riujiiirement.  Issuers  will  use 
a  nniform  rate  tenijilate  in  a  revision  to 
the  Rate  Increase  Disclosure  and  Review 
Rejiorling  Reijiiirements  information 
collection  request  to  rejiorl  this 
information.  The  Imrden  associated 
with  meeting  this  data  collection  is 
inclnded  in  the  Rate  Review 
information  collection  request.  A 
Federal  Register  notice  (77  FR  4()()(il),  '  * 
in  which  we  sought  comments  on  this 
BRA  jiackage,  was  jmhlished  on  )nlv  (i, 
2012. 

As  noted  in  the  Rate  Review 
information  collection  request,  we 
e.stimale  that  a  total  of  2.010  i.ssners  in 
the  individual  market  and  1,050  i.ssners 
in  the  small  groiij)  market  will  offer 
jirodncts  and  that  each  issuer  will  have 
an  average  of  2.5  snhmi.ssions  jier  year. 
We  anticijjate  that  it  will  take  an  actnarv 
a  total  of  11  hours  to  conqilete  the 
nniform  rate  tenijilate,  at  .S22.5  jier  hour 
for  an  actnarv.  The  total  annual  co.st  is 
estimated  to  he  .SI  8,933,750.  Of  this 
total  ainonnl,  only  a  fraction  can  he 
attrihntahle  to  the  jiortion  of  the 
nniform  rate  tenqilate  that  jiertains  to 
benefits  in  addition  to  EHB  for  QHl^ 
issuers.  We  e.stimate  that  of  the  total  1 1 
hours  it  will  take  an  actuary  to  conqilete 
the  nniform  rate  tenqilate,  it  will  take  an 
actnarv  1  hour  to  conqilete  the  jiortion 
jiertaining  to  benefits  in  addition  to 
EHB.  Therefore,  we  estimate  the  cost 


"Af’inicx’  liilbrniation  Oollacliiin  Aclivitias: 
I’roposiul  Colliiclidn:  Ooninuait  Kirquusl;  Wiiiiinars". 
(77  I'K  40111)1 )  Availal)l(!  al  / 

fdsys/i)k«/yn-20l2-ll7-lHi/pcii/2in2-Hi5(m.in{j: 


attriliutalile  to  the  collection  of 
information  regarding  benefits  in 
addition  to  EHB  to  he  .$1,721,250. 

B.  Kills  Bai’ardin}’  State  Stdcction  of 
Basa-Banchinark  (H  I5().  l()()j  and  EHB- 
Banclnnark  Plan  Standards  (§  156.110} 

In  ??  150. 100.  we  jirojiosed  that  a  state 
may  select  a  hase-lienchmark  jilan  to 
serve  as  a  reference  jilan  to  define  EHB 
in  that  state.  We  also  jiriqiosed  that  if  a 
state  does  not  select  a  lienchmark  jilan, 
its  hase-lienchniark  would  he  the  largest 
jilan  liv  enrollment  in  the  largest 
jirodnct  in  the  state’s  small  groiqi 
market.  In  150.110.  we  jirojio.sed  that 
a  state-selected  or  defanll  benchmark 
jilan  must  offer  coverage  in  each  EHB 
category,  as  required  by  the  Affordahle 
("are  Act.  We  jiriqiosed  that  if  a  liase- 
henchmark  jilan  does  not  offer  coverage 
in  a  category,  it  must  he  siqijilemented 
to  include  tho.se  missing  benefit 
categories. 

We  do  not  lielieve  that  this  is  a  change 
to  the  information  collection  a.ssociated 
with  state  selection  and  snlimi.s.sion  of  a 
lienchmark  jilan  and  associated  benefits 
and  the  data  collection  to  establish 
default  lienchmark  jilans.  including  anv 
required  siqqilementing,  which  is 
already  cajitnred  in  the  collection 
ajijiroved  under  OMB  Uontrol  Nnmlier 
0938-1174. 

(i.  Kills  Hazarding  A\'  (kdcidation  for 
Dotarndning  Lvvid  of  (ioverage 
(i)  156.1 35) 

In  §  150.1 3.5(h).  we  jirojiosed  to  create 
an  excejition  to  using  the  AV  calculator 
for  i.ssners  with  health  jilans  that  are  not 
designed  in  a  way  that  is  conijiatilile 
with  the  AV  calculator.  To  take 
advantage  of  this  excejition.  issuers 
must  snlimil  an  actuarial  certification  on 
their  alternative  method  to  the  state, 
HHS.  the  Exchange,  or  OEM.  This  is  a 
third-jiarty  di.sclosnre  requirement 
when  the  issuers  snhmit  to  the  state  or 
the  Exchange,  and  this  is  a  riqiorting 
requirement  when  the  i.ssners  snlimit  to 
HILS,  (IBM.  or  a  Federally-facilitated 
Exchange.  We  account  for  this 
collection  in  the  Initial  Blan  Data 
(Collection  to  .Siqqiort  Qualified  Health 
Idan  (Certification  and  Other  Financial 
Management  and  Exchange  Ojierations 
information  collection  reqne.st.  A 
Federal  Register  notice  (77  FR  4{)()()1) 
regarding  this  BRA  jiackage  was 
jinlilished  on  )nly  8,  2012.  As  required 
by  the  ld<A,  we  will  jinlilish  another 
notice  in  the  F’ederal  Register  when  the 
aforementioned  information  collection 
request  is  snlimitted  to  OMB  for  review 
and  ajijiroval. 

In  the  QHB  Certification  BRA  jiackage, 
we  e.stimate  that  1,200  i.ssners  will  each 
offer  15  jiotential  QHBs,  for  a  total  of 
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18, ()()()  j)otontial  QUI^s,  and  that  the  ])er- 
issuer  burden  will  he  175  hours.  VVe 
estimate  the  cost  ])er  issuer  in  the  first 
year  of  ojjeratious  to  he  ,$13,475,  which 
r(;|)resents  an  aggregation  of  several 
staff,  including  actuarial  staff,  'rids 
information  collection  rcKgie.st  includes 
data  collections  for  QHP  certification, 
risk  adjustment,  and  reinsurance.  We 
helicivc!  that  only  5  percent  of  issuers 
will  hc!  unable  to  use  the  AV  calculator, 
thus  u.se  the  proc:ess  j)ro])osed  in 
§  158.135(1))  and  assume  that  it  will  take; 
each  issue!!'  8  of  the  total  175  hours  to 
provide  the  reepmsted  information.  We 
further  assume  that  the  8  hours  of  work 
would  he  jJorformcHl  by  an  actuary,  at 
.$225  per  hour.  Therefore,  we  estimate 
the  total  co.st  attributable  to  158.135(b) 
to  be  ,$1,800  ])(!r  QHF  and  $1,820,000. 

])(!!’  year. 

In  §  158.135(d),  wc!  projjosed  that 
beginning  in  2015,  a  state  may  submit 
ii  .state-specific  standard  poi)ulation.  to 
lu!  used  for  AV  calculations,  so  long  as 
the  criteria  described  in  §  158.135(d)(1) 
through  (8)  are  met.  A  state  that  a])])lie.s 
mu.st  submit  to  HITS  summary  cividence 
theit  the  reciuirciinents  described  in  the 
propo.sed  rule  are  met  and  the  datased  is 
in  a  format  that  will  .sn])port  the  use  of 
the  AV  calculator.  Wc!  ex])ect  that  for 
(!ach  state  choosing  this  option,  the  data 
suhmi.ssion  will  rec|uire  15  hours  from 
<1  database  admiidstrator  at  $47.70  an 
hour.  4  hours  of  actuarial  work  at  $225 
an  hour,  and  1  hour  of  mamigement 
review  at  $75.15  an  hour.  Therefore,  thc! 
total  cost  associated  with  the  reporting 
rec|nirement  for  each  .state  choosing  this 
o]ition  will  he  $1,891.  We  a.ssume  tliat 
states  opting  to  develo])  a  .slate-.sj)ecific 
.standard  ])opulation  will  provide  new 
data  every  thre(!  to  five  years. 

IJ.  ICRs  Regarding  Sland-AIone  Denied 
Plans  Inside  the  Exchange  (ii  156.  'I5()(a)) 

In  ^  158.150(a),  we  ])ropo.sed  that 
stand-alone  dental  plans  covering  the 
])ediatric  dental  EHB  under  §  155.1085 
mu.st  demonstrate  to  the  Exchange  that 
they  have  a  reasonable  annual  limitation 
on  co.st  sharing.  This  is  a  third-ijarty 
disclosure  reipiirement. 

We  account  for  this  collection  in  the 
QHF  Certification  information 
collection  retpiest  discussed  earlier  in 
this  section,  where  we  estimate  that  40 
issuers  will  each  offer  a  stand-iilone 
dental  j)lan,  and  that  the  burden  for 
certification  will  he  (i  hours  per  issuer, 
at  a  total  hourly  billing  rate  of  $77.  for 
a  total  co.st  of  ,$482  |K!r  issuer.  We 
estinicite  that  of  those  8  hours,  1  will  be 
attributable  to  demonstrating  that  the 
annual  limitation  on  cost  sharing  is 
reasonable,  at  a  co.st  of  $77  ])er  j)hm. 
Therefore,  across  40  plans,  we  estimate 
the  total  annual  co.st  to  ho  ,$3,080. 


E.  KiRs  Regarding  Accreditation 
(if  I5U.275} 

As  ])art  of  the  pro])o.sed  rule,  titled 
“l^atient  l^rotection  and  Affordcihle  Care 
Act;  .Standards  Related  to  E.s.sential 
Health  Benefits,  Actuiirial  V:ilue,  and 
Accriiditation”  (77  ER  70844),  ])nhli.shed 
in  the  Federal  Register  on  November  28, 
2012,  we  iikso  i.ssned  a  80-dav  Federal 
Register  notice  seeking  comments  on 
tluise  ICiRs.  The  80-day  comment  period 
closetl  on  )anuarv  28,  2013.  We  will 
submit  a  revi.sed  information  collection 
re(]ue.st  to  OMB,  under  OMB  (Control 
Numl)!!!’  0938-1178,  to  iiccount  for  the 
adjustment  in  the  number  of 
respondents  and  the  corresponding 
adjustment  to  the  burden.  At  that  time, 
as  reejuired  by  the  FRA,  we  will  publish 
another  notice  in  the  Federal  Register 
when  the  aforementioned  information 
collection  recpiest  is  submitted  to  OMB 
for  niview  and  a])])roval. 

The  comments  and  our  responses  are 
.s(!t  forth  below. 

(lonnnent:  One  commenter  noted  that 
the  data  collection  propo.sed  under  the 
information  collection  recpiest  entitled 
“Recognized  Accrediting  Entities  Dat.i 
(iollection” retpiires  the  submission 
of  significant  amounts  of  .s(!n.sitiv(!. 
])roi)rietarv.  or  c;onfidential  dat;i  and 
may  be  overly  burden.some  to  i.ssners. 

Response:  HH,S  di.sagrees  that  tlu!  data 
submission  recpiirements  for  recognized 
accrediting  entiti(!.s  and  accrediting 
entities  seeking  recognition  from  HH.S 
for  the  purpo.se  of  §  158.275(a)  will  be 
overlv  hurd(!n.some  to  issuers.  We 
de.scrihe  minimal  data  submission 
reciuirements  for  issuers.  Issuer  burden 
for  the  accreditation  recjuirement  is 
accounted  for  in  the  QHF  Application 
information  collection  recjuest.  *•'’  All 
other  data  nuiuirements  described  in  the 
information  collection  rtupiest  regarding 
accreditation  will  he  met  l)y  recognized 
aexaediting  entities  and  entities 
a))|)lying  to  be  recognized  by  HH.S. 

(ionunent:  One  c:ommenter  offenid 
specific  feedback  on  the  content  areas 
that  were!  ]3ro])osed  for  data  collection, 
including  what  accreditation  survey 
data  is  collected,  how  accreditation  data 
from  different  accrediting  entities  may 
vary,  and  n!(iuesting  that  only  specific 
CAHIkS  survey  (pie.stions  Ih!  re(juir(!d  for 
submission  hv  QHF  issuers. 


Aviiiliil)l(!  ill:  ltlli)://n  \\  \v.<  }H!i.f>i)v/lli^<’lil(ili()HS- 
(intl-Ciiittiincu/lAri’i  still  ion/ 

eiil)i‘nyoikl!i‘(lii(:lionA(:loil!)!ir>/l’IIA-l,isling-llrnis/ 

(:MS-I()-44!).hlinl. 

I’iiliiint  I’rotciclion  :inil  Ariordiilitii  (aiii?  .Act: 

Diitii  ('.oltiiclion  III  .Su|i|)(irt  .Sliindiirils  Kidiitiid  to 
Kssiinliiil  lloidtii  Itonolils:  Koco^iiilion  ol  lCntitins  ior 
Iho  Accnidiliition  ot  Quiilinod  lloiiltli  I’liin.s.  I-'iiiid 
Riilo.  77  FK  42CSH-42C72  (|iily  ZO.  2012)  (to  ho 
codiiiod  ill  d,")  (;FK  piiii  I, SO). 


Response:  The  pur])o.se  of  the  ICRs 
regarding  accreditation  is  to  solicit 
feedback  from  stakeholders  on  the 
!!stimiited  burden  associated  with  the 
proposed  data  collection  on  recognized 
accrediting  entities.  C.omments  in  regard 
to  specific:  cont(!nt  areas  of  the  data 
collection  are  therefore  outside  of  the 
.sc:ope.  We  finalized  the  accreditation 
documentation  submission 
recinircMiients  in  a  final  rule  published 
on  July  20,  2012. 

IV.  Regulatory  Impact  Analysis 

HH.S  has  examined  the  imjiacts  of  this 
pro])osed  rcigulation  under  Executive 
Order  12888  on  Rcigulatory  Flanning 
and  Rciview  (.Sejitemher  30.  1993)  and 
Executive  Order  13583  on  Improving 
Rcigulation  and  Rcigulatorv  Review 
(Fel)ruarv  2,  2011). 

Executive  Orders  12888  and  13583 
direct  agenciexs  to  as.sess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and.  if  regulation  is 
necessary,  to  select  regulatory 
a])})roache.s  that  maximize  net  bemefits 
(including  potential  ciconomic, 
environmental,  ])uhlic  hcialth  and  safcitv 
effcicts,  distributive!  impacts,  and 
(!(]uitv).  Ex(!cntive  Ord(!r  13583  is 
supplemental  to  and  reaffirms  the 
princijiles.  structures,  and  definitions 
governing  r(!gulatorv  revienv  as 
(!stal)lislu!d  in  Ex(!cutive  Ord(!r  12888 — 
(!mpha.sizing  the  importance  of 
(|uantifving  both  costs  and  benefits,  of 
rc!ducing  costs,  of  harmonizing  rules, 
and  of  promoting  flexibilitv. 

A  r(!gulatorv  impact  analysis  (RIA) 
mu.st  be  prepared  for  rulers  with 
c!Cononiically  significant  effects  ($100 
million  or  more  in  any  1  ycxir).  and  a 
“significant”  regulatory  action  is  snt)j(!ct 
to  ren  ienv  hv  the  Office  of  Management 
and  Budget  (OMB).  .Section  3(f)  of 
Exc!cutive  Order  12888  definexs  a 
“significant  r(!gulatory  action.”  In 
accordance  with  tlu!  provisions  of 
Executive  Order  12888,  this  regulation 
was  review(!d  by  the  Office  of 
M;magement  and  Budget  as  an 
e!:onomically  significant  regulatory 
action. 

The  (iongre.ssional  Review  Act.  5 
II..S.C.  801  et  .se(|.,  as  added  by  the  .Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1998,  generally  jirovides 
that  hefori!  a  rule  may  take  effect,  the 
agenev  ])romulgating  the  rule  must 
submit  <1  rule  reijort.  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Ciomiitroller  (feneral 
of  the  United  .States.  HITS  will  submit  a 


I’iiliiinl  I’rotiiclion  mul  ,\floi(tii))i(i  (iiirii  .Act: 

Oalii  Cottoclioii  III  .Su|)|>(ii't  .Sliiiiiliirils  Kiitiitial  In 
l';ss(intiat  lloattli  nimalits:  KiM:i)}>nilion  of  Fnlitias  for 
till!  .Accrodilalion  of  Quatifiiul  lloalth  IMans  (CM.S- 
()<l(i.')-F).  77  FR  42.(i.a8  ()uiy  20.  2012). 
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nipoi't  containing  this  rule  and  other 
recjuired  inibrination  to  the  IJ..S.  Senate, 
the  U.S.  Hou.se  of  Rei)re.seutatives,  and 
the  (Comptroller  (leneral  oi  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  tak(!  cilfect  until  (it)  days  alter  it 
is  published  in  the  Federal  Register, 
'riiis  action  is  a  “major  rnli;"  as  defined 
l)y  .5  U.S.fC.  804(2).  This  rnh;  will  hi; 
(iifective  April  20.  2t)13.  sixty  days  after 
date  of  publication  in  the  Federal 
Register. 

/\.  Siinuiuirv 

This  final  rule  will  implement  the 
nHpiirements  ndated  to  EUB  and  AY 
leyels  of  coyerage.  and  e.stahlish  the 
timeline  according  to  which  QHi’ 
issuers  participating  in  Federally- 
facilitated  Exchanges  must  he 
accreditecl.  We  note  that  tin;  Exchange 
regulation  (4.5  (CFR  1.50.200)  established 
that  QHPs  will  coyer  essential  health 
himellts.  as  defimul  by  tlu;  Secr(!tary, 
and  that  QHl’s  he  accredited  on  the 
basis  of  local  performance.  The  cost  to 
health  plans  of  obtaining  QI  IF 
certification  and  particijiating  in 
Exchanges  is  already  accounted  for  in 
the  regulatory  im|)act  analysis  that 
accom|)anies  that  regulation. 

Therefore,  this  analysis  describes  the 
incremental  costs,  benefits,  and 
transfers  associated  with  jiroyisions  in 
this  proposed  rule,  for  example  that 
health  plans  coyer  the  essential  health 
benefits  as  s|)ecifically  defined  herein, 
and  that  health  plans  use  th(!  HltS- 
deyeloped  AV  calculator. 

This  final  rule  also  contains  details 
relating  to  the  e.stahlishment  of  a 
timeline  by  which  QHFs  .seeking 
certification  by  Federally-facilitated 
Exchanges  must  he  accredited.  We  do 
not  helieye  that  this  results  in 
incremental  benefits,  costs,  or  transfers. 

IIHS  has  finalized  this  regulation  to 
implement  tin;  protcjctions  intended  by 
the  (iongre.ss  in  an  economically 
efficiimt  manmjr.  In  accordance  with 
OMll  (iircnlar  A-4.  HHS  has  (piantified 
the  benefits,  costs  and  transfers  where 
possible,  and  has  also  ])royided  a 
(inalitatiye  discussion  of  some  of  the 
Ixmidlts.  costs  and  transfers  that  may 
stem  from  this  propostul  regulation. 


‘’"'I’iilient  and  AHnnlalili!  t^aii!  ,\c:l; 

l'islal)lishin(!nl  ol  l'!x(:lian<>i!S  and  QualiliiMl  MimIiIi 
I’lans.  Kxclian^n  .Standards  Inr  lanplovnrs  (CM.S- 
‘)tl«<(-l‘\Vl’)  and  .Standards  Kidatnd  to  Kiunsnranct!. 
Kisk  Corridors  and  Risk  Adjnstinont  (C.M.S-!)(I7.')-F): 
Kfff’idatorv  Impact  .Anaivsis."  (aaitcii's  lor  Medicare 
S:  Medic^dd  .Services.  .\\'ailal)l<!  at:  hlli>:/7 
((ii(>.ciiis.}i(>\7ri:.',<>un:as/lil(-s/l-'il<is2/():i  l(i2(H2/ 


li.  Overview’  of  Kav  Provisions  in  the 
Pro})osed  Hole 

'flit!  Affordiihle  (itire  Act  directs  the 
.Siicnttary  to  define  EHH  such  th;it  l-illB 
includes  at  lettst  and  reflects  ;m 
appro])ri:itt!  h.ilance  ;nnong  It)  hitnefit 
categories,  and  is  (Hitttil  in  scoja!  to 
benefits  offentd  by  a  typical  (anployttr 
plan.  Non-gnmdfiithttntd  ])lims  in  tin; 
iiufiyidittil  and  siniill  gronj)  markttts 
both  inside  and  ontsidt;  of  tin; 

Exchiinges,  including  mnlti-stiite  platis. 
Mtaliciiid  httnehmark  <md  httnehmark- 
(Kpiiyiilent,  and  Basic  Ihtalth  Frogr<nn.s, 
if  iipplicahh;,  must  coyttr  l']HB  hegintiing 
in  2014.  This  fimtl  rnlt!  estiihlislms  how 
the  .Secnttiiry  will  define  El  IB  based  on 
a  state-specific  l)t!m;hmark  plan  atid  lays 
out  standards  for  the  EllB-henchmark 
plan  :md  for  i.ssners  that  coyer  EMB. 

In  addition,  the  Affordable  (^are  Act 
directs  issuers  offering  non- 
grandfathered  httalth  ithins  in  tin; 
individnal  and  siniill  gronj)  imirkttts  to 
etisnre  that  ;my  offered  |)lan  inettts 
sjiecific  AVs.  The  fimtl  rule  outlines  a 
|)roces.s  for  com|)nting  jilan  AV  using  an 
1  Bl.S-deyelo|)ed  AV  calculator,  as  well 
as  standards  and  flexibility  for  issuers  in 
imteting  tin;  metal  tiers. 

O.  X’eed  for  I{e<’nIatorv  Action 

This  rnh;  finalizes  standards  r(;lat(;d  to 
1-iUB  and  AV  consistent  with  tin; 
Affordahh;  (iare  Act.  IIHS  l)(;lii;ye.s  that 
the  jtroyisions  that  are  included  in  this 
final  rnh;  an;  necessary  to  fulfill  the 
.S(;cri;tary’.s  obligations  nnd(;r  s(;ction.s 
1302  and  1311  of  tin;  Affordable  (’.an; 
Act.  Establishing  sjtecific  a|)|)roaches  for 
d(;fining  EHB  and  calculating  AV  will 
bring  ne(;d(;d  clarity  for  states,  i.ssners. 
and  other  stakeholders.  Absent  the 
])royi.sion.s  ontlim;d  in  this  ])roj)os(;d 
rule,  states,  issuers,  and  consumers 
would  face  significant  uncertainty  about 
how  coyerage  of  EHB  should  he  defined 
and  eyalnated.  .Similarly,  failing  to 
s])ecify  a  method  for  calculating  AV 
could  result  in  significant  inconsi.st(;ncy 
across  .states  and  issuers,  and  significant 
confusion  for  consumers.  iMiially, 
(;stahli.shing  a  clear  timelim;  for 
l)ot(;ntial  QHFs  to  hecoim;  accr(;dit(;d  is 
(;s.s(;ntial  to  snccesslnl  i.ssner 
])artici])ation  in  F(;derally-facilitated 
Exchanges. 

n.  Snnnnorv  of  Impacts  and  Accounting 
Table 

In  accordance  with  OMB  (iircnlar 
A-4.  Table  IV.  1  h(;lovy  dejiicts  an 
accounting  stateim;nt  summarizing 
1 11  l.S’s  assessment  of  the  t)(;m;fits,  costs, 
ami  transfers  associated  with  this 
r(;gnlatory  action. 

HHS  antici|)ates  that  the  ])royisions  of 
this  final  rule  will  assnn;  con.snim;rs 


that  they  will  haye  health  insurance; 
coyi;rage  for  EHB,  and  significantly 
im:r(;a.se  consnim;r.s’  ability  to  com|)ar(; 
h(;alth  ])lans.  make  an  informed 
.s(;lection  by  |)romoting  consistencA' 
across  covered  h(;nefits  and  h;yel.s  of 
coy(;ragi;,  and  mon;  (;fficiently  ])nrcha.s(; 
coy(;rage.  This  final  rule  (;n.snres  that 
consnm(;rs  can  shoj)  on  the  basis  of 
i.ssm;.s  that  are  imi)ortant  to  th(;m  such 
as  j)rice.  network  j)hv.sicians.  and 
hi;m;fits  oflered.  and  he  coidident  that 
tin;  ])lan  they  choose  does  not  include 
nnex|)ected  coverage  ga|)s.  like  hidden 
benefit  exclusions.  It  also  allows  for 
flexibility  for  ])lans  to  jn'omote 
innovation  in  benefit  design. 

insurance  contracts  an;  extremely 
com|)licated  docnm(;nt.s:  therefore, 
many  consumers  may  not  understand 
the  content  of  the  contracts  they 
j)nrchase.'*"  This  com])l(;xity  has  two 
nnd(;sirat)le  results.  First,  i:on.snmer.s 
may  unknowingly  ])nrcha.s(;  a  |)rodnct 
that  does  not  meet  th(;ir  basic  needs — 
tin;  ])rodm:t  may  not  cover  benefits  to 
restore;  or  maintain  good  health,  or  may 
result  in  more;  financial  ex])osnre  than 
the  consnim;r  antici])at(;d.  S(;coml, 
com|)h;xity  may  d{;t(;r  consumers  from 
mark(;t  transactions,  whereas  a  small 
nnmh(;r  of  meaningful  choic(;s  may 
incr(;as(;  consnim;rs'  willingness  to 
l)nrchas(;  coverage;. 

The;  .si)e;e;ifie;  ii])])re)iie;h  te)  de;fining 
EHB  in  this  final  rule;  re;alize;s  the; 
l)e;ne;fits  e)f  sim|)lie;ity  ;mel  tran.si)are;ne;y 
by  alleewing  e;ae:h  state  te)  e;he)e).se;  a 
henedimark  fre)m  a  .se;t  e)f  |)hms  tlnit  eire; 
ty])ie;;d  e)f  the;  benefits  eeffereei  by 
e;mi)le)ye;rs  in  that  state.  The;  final  rule 
alleews  that  EHB  in  eae:h  .state;  refleed  the; 
e:he)ice;s  maele;  by  e;mj)loye;r.s  anel 
e;m])le)ye;e;s  in  that  stale;  teeelay,  anel 
minimizes  eii.srni)tie)n  in  existing 
exjyerage;  in  the  small  gre)nj)  marke;t.  In 
aelelitie)!),  the;  j)re)yisie)ns  aelelressing 
,s])e;e:ifle:  benefit  e:ate;gorie;.s,  .sne;h  as 
hahilitative  .seryie;e;.s  iinel  ])e;eliatric 
elental  anel  vision  seryie:e.s,  will  im])re)ye; 
ae;e:e;ss  to  e:are;  lor  e:e)n.snmer.s  whe) 
leejiiire  the.se;  benefits. 

The;  a])])re)ae:h  te)  ele;fining  AV  in  this 
final  rule  n.ses  stiimlarel  a.s.snm))tie)ns 
al)e)nt  utilizatie)n  anel  ])rie;e;.s,  anel.  ibr 
me)st  |)ie)elne:ts,  elire;e:ts  issneis  te)  use  em 
AV  e:ale:nlate)r  e;re;ate;el  by  the; 

De;])€irtment  to  e:e)m])nte;  AV.  This 
a|)|)re)ae:h  will  ensnie;  that  twe)  |)lans 
with  the;  siime  e;e)st-sharing  ])<irame;te;rs 


"'eionsimuM’.s  Union.  (2012).  "Wliiifs  Hnhind  tlio 
Door:  (ionsmnnis'  DiMiculliiis  .Snlncling  llnnllli 
I’liiii.s."  Aviiil;il)li!  ill: 

littp://\\\v\v.consunnnsiu}icm.()r<>/jnih/pdt/ 
(A>nsnni('r"ti2()l)ilficiilli(:s"it2()S(^ln(:lin""<i2(l 
I  l(■<lllt^"n2()l’l(lns"o2()|lln"n2()2()12.plt|. 

lyiinj>ai'.  .Slinniiii  .S.:  I.nppor.  Miirk  R.  Jonmal  ol 
Pnrson.ililv  and  .Social  l’sycholo}>y.  Vol  70(0).  Due 

2000.  oo.s-ieioo. 
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(tliat  is,  (loductibles,  (:o|)aynients,  and 
coinsurance  features)  will  have  the  same 
AVs.  This  a))])roach  is  intended  to  lower 
consumer  information  costs  and  drive 
competition  in  the  mark(!t  by  enabling 


consumers  to  easily  compare  the 
relative  generosity  of  plans,  knowing 
that  tin;  AV  of  (;ach  ])lan  has  been 
calculated  in  the  same  manner. 


Table  IV.  1 — Accounting  Table 


In  accordance  with  Executive  Order 
128()(i.  Ilf  IS  believes  that  the  benefits  of 
this  regulatory  action  jnstifv  the  co.sts. 


Annualized  Monetized  (Smillions/year) 


Qualitative 


(1)  Improved  coverage  in  benefit  categories 
less  typically  available.  Expanded  access  to 
coverage  of  benefits,  particularly  in  the  indi¬ 
vidual  market,  including  maternity  and  prescrip¬ 
tion  drug  coverage. 

(2)  Alignment  with  current  consumer  and  em¬ 
ployer  choices.  Flexibility  for  states;  limited  mar 
ket  disruption;  allowance  for  health  plan  innova 
tion  (e.g.,  substitution  within  benefit  categories; 
de  minimis  variation  for  AV). 

(3)  Efficiency  due  to  greater  transparency.  In¬ 
creased  transparency  and  consumer  ability  to 
compare  coverage. 


Annualized  Monetized  (Smillions/year) 


Qualitative 


2011 

7% 

2011 

3% 

2013-2016 

2013-2016 


(1)  Administrative  costs.  Insurers  will  incur  ad¬ 
ministrative  costs  associated  with  altering  ben¬ 
efit  packages  to  ensure  compliance  with  the 
definition  of  EHB  established  in  this  proposed 
rule.  Issuers  may  also  incur  minor  administra¬ 
tive  costs  related  to  computing  AV. 


(2)  Costs  due  to  higher  service  utilization.  As 
consumers  gain  additional  coverage  for  benefits 
that  previously  did  not  meet  the  standards  out¬ 
lined  in  this  proposed  rule  (for  example,  pedi¬ 
atric  dental  or  vision  coverage),  utilization,  and 
thus  costs,  may  increase.  A  portion  of  this  in¬ 
creased  utilization  and  costs  may  be  economi¬ 
cally  inefficient. 


Not  Estimated 

2011 

7% 

Not  Estimated 

2011 

3% 

‘Note:  Administrative  costs  include  costs  associated  with  Information  Collection  Requirements  as  described  in  section 
These  costs  are  annualized  over  the  analysis  period  of  2013-2016. 


2013-2016 

2013-2016 


of  this  final  rule 


H.  Methods  (lud  Limitations  oj  Analysis 

There  are  many  provisions  of  the 
Affordable  tiare  Act  that  an;  integral  to 
the  goal  of  exjjanding  access  to 
affordable  insurance  coverage,  including 
the  provisions  of  this  ])roi)osed  rule 
ndating  to  EH13  and  AV.  13ecan.se  it  is 
often  difficult  to  isolate  the  effects 
associated  with  each  particular 
provision  of  the  Affordable  Care  y\ct.  we 
discuss  the  evidence  relating  to  the 
provisions  of  this  proposed  rule,  as  well 


as  relatrul  ])rovisions  of  the  Affordahle 
(kire  Act.  in  this  regulatorv  impact 
analysis.  We  present  riuantitative 
evidence  when;  it  is  i)ossil)l(!  and 
suppleiiKmt  with  (jualitative  di.scnssion. 

F.  Estimated  Number  of  Affeetf^d 
Entities 

As  discussrul  eksewhere  in  the 
preamble,  standards  relating  to  EHB  and 
AV  will  ajrply  to  all  health  insurancr; 
issuers  offering  non-graiulfathered 


coverage  in  the  individual  and  small 
group  market.s — both  inside  and  outside 
of  the  Exchanges.  'I’he  following 
,s(!ctions  summarize  IIHS's  (estimates  of 
the  number  of  entities  that  will  he 
affected  by  this  i)ro])o.sed  regulation. 

a.  Issuers 

For  ])urposes  of  the  regulatory  impact 
analysis,  we  have  estimated  the  total 
number  of  health  insurance  issuers  that 
will  be  affected  by  this  proposed 
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regulation  at  the  company  level  becau.se 
this  is  the;  levcil  at  which  issuers 
curnmtly  suhmit  their  annual  linancial 
reports  to  the  National  As.sociation  of 
Insurance  (x)ininissioners  (NAICI).  Table 
IV. 2  shows  the  estimated  distribution  oi 


issuers  olTering  comi)reh(!nsive  major 
medical  covciragi;  in  the  individual  and 
small  grou|)  markets  based  on  data 
sul)mitt(ul  on  the  National  Association 
ol  Insurance  (iommi.ssioiuns’  2011 
Supphnnental  Health  (iare  iixhibit 


(SUCK).’"  Additionally,  h(!cause  many 
issiKMS  an;  licensed  in  mon;  than  one 
state.  w(!  have;  also  included  data  by 
“lic(!nsed  entity”  (comj)an\7state 
combination)  for  each  market. 


Table  IV.2— Estimated  Number  of  Issuers  and  Licensed  Entities  Affected  by  the  EHB  and  AV  Requirements 

BY  Market,  201 1 


Description 

Issuers  ’  offering  comprehen¬ 
sive  major  medical  coverage 

Licensed  entities  ^  oftering 
comprehensive  major  medical 
coverage 

Number 

%  of  Total 

Number 

%  of  Total 

Total  Issuers  Offering  Comprehensive  Major  Medical  Coverage  ^  . 

By  Market:'’ 

446 

100.0 

2,107 

100.0 

Individual  Market  . 

355 

79.6 

1,663 

78.9 

Small  Group  Market  ^  . 

366 

82.1 

1,039 

49.3 

Large  Group  Market  . 

375 

84.1 

922 

43.8 

Individual  and/or  Small  Group  Markets® . 

427 

95.7 

1,993 

94.6 

Individual  Market  Only  . 

82 

18.4 

904 

42.9 

Small  Group  Market  Only  . 

39 

8.7 

117 

5.6 

Individual  &  Small  Group  Markets  Only  . 

29 

6.5 

164 

7.8 

All  Three  Markets  . 

279 

62.6 

545 

25.9 

Notes:  ’  Issuers  represents  companies  (for  example,  NAIC  company  codes). 

2  Licensed  Entities  represents  company/state  combinations. 

3Total  issuers  excludes  data  for  companies  that  are  regulated  by  the  California  Department  of  Managed  Health  Care. 

■’To  be  counted  as  offering  coverage  in  a  particular  comprehensive  major  medical  market,  the  issuer  must  have  reported  non-zero  premiums 
and  claims  and  had  at  least  S1 ,000  in  total  premiums  per  life  year  for  at  least  one  state. 

^  Small  group  is  defined  based  on  the  current  definition  in  the  PHS  Act. 

®  Subcategories  do  not  add  to  the  total  because  other  categories  are  not  shown  separately  such  as  those  entities  in  the  large  group  and  small 
group  markets,  but  not  in  the  individual  market. 

Source:  ASPE  analysis  of  201 1  NAIC  Supplemental  Health  Care  Exhibit  data. 


I).  Individuals 

Pmsons  onrolhul  in  non-grandlatluired 
individual  or  .small  group  market 
coverage  inside  or  outside  of  the 
lixchanges  beginning  in  2014  will  be 
affected  bv  the  ])rovi.sion.s  of  this  final 
rule.-” 

In  July  2012.  (31(1  (rstimated  that  there 
will  b(!  a|)i)roximatelv  24  million 
enrolle(?s  in  Exchange  cox'erage  hy 
201  ().-•-  Partic:ij)ation  rates  among 
potential  enrollees  are  exjrected  to  be 
lower  in  the  first  few  years  of  Exchange 
availability  as  employers  and 
individuals  adjust  to  the  features  of  the 


'"Tlu!  ino.st  coinploti!  sourci;  ol diita  on  lln; 
iuiiiiImm' ol  (!nlili<!S  ollorin^  lullv  insiinKi.  piiviito 
conipnlionsivt;  major  nurdical  coviaago  in  tlu; 
individual  and  group  inark(;ls  is  llu;  National 
.Association  ol  Insnranco  (Commissioners  (N.MCC) 
.Annual  Mnancial  .Slatcimmts  and  Policy  Kxpcricncc 
I'Aliibits  datai>as(!.  Tlu^si!  data  contain  information 
that  i.ssiuM's  suiunit  to  tin;  N.AKC  through  .Statu 
insurances  risgulators  on  lour  dillurunt  linancial 
isxhihits  (tins  Ihsalth.  I.ilu.  Propesrtv  X:  (Casualtv.  and 
Pralisrnal  "Blanks").  Tlus  201 1  SIKCL  capluriss  data 
on  individual,  small  group  and  larges  giesup 
e:om|)reshesnsives  maie)r  nuseliesid  e:eivesi-ages  at  I  lies  .States 
lesvesi  in  a  eseinsistesnt  mannesr  aesross  all  Blanks, 
preivieliug  meires  esxtesnsives  inleirmatiein  iiheiul  this 
markest  than  was  presviemsiv  aveiihihles.  Wes  notes  that 
issuesrs  eshse:ting  neit  tei  eillesr  nem-gnmelfathesresel 
inelix  ielual  orsniiill  greiup  markest  peilieaess  weiulel 
neit  Ims  aHese:tesel  liv  thes  propeisesel  rules. 

■”  Thes  preivisiems  in  this  preipeisesel  resguhitiem 
eseuilet  edsei  peitesntiallv  allesest  seimes  esnreillesess  with 
non-granellathesresel  larges  greiup  nuirkist  eseivesrages  in 
.Slaless  that  elieieises  to  gives  largesr  esmplovesrs  thes 
eiptiein  eif  pureliasing  eseivesrages  thieiiigh  tins 


Exchciiiges.  '  *  Additioiiiilly.  the  13 IB  ;md 
AV  provisions  of  this  fimil  rttle  will  ttlso 
tiffecl  enrollees  in  non-gnindfiilhereti 
individual  titul  smtill  group  covenige 
otitside  of  the  kixchanges. 

(/.  AnticipaUni  lianafits 

The  Affordcible  (kire  Act  (tnsures  non- 
gran  dial  lutred  iKtalth  plans  offered  iti 
the  individual  and  smtill  grou])  markets 
offer  a  basic  jiackage  of  items  and 
services.  'The  benefits  of  health 
insurtince  covertige  ttre  well 
documented  and  discussed  at  length  in 
|irevious  RIAs,"’"*  including 


Kxeihanges  starting  in  2017.  Heiwesvesr.  thes 
(Cemgresssieinal  Buelgest  Ollieses  (CBO)  anel  jeiint 
(Ceimmilteses  esn  Taxeitieen  (KT)  "esxpeseit  tluit  fesw  leirges 
firms  weiedel  t.ikes  laelvaiitiiges  eif]  tiuet  eeptiesn  if 
eiffesresel  hesesiiuses  thesir  aelministnitives  eseests  wesulel 
gesnesi'iillv  hes  leswesrlhan  theises  eef  neengieeup  |)e)lie:ii5S 
that  wesuhl  hes  aveiilahles  in  thes  esxeshangiss."  (Pe)r 
meens  infeermatiein.  seses  Ceaigiesssieinal  Buelgest  Offieses. 
■"l.esltesr  te)  thes  lleeneireilsles  fCviin  B;i\  h:  An  .Anaivsis 
of  llesalth  Insuraneses  Presmiums  unelesr  thes  Patiesnt 
Preelese.tieen  anel  Afleereliihles  Cares  Ae:t.  "  Wetshingtem. 
DC.  2000.) 

■‘-’“CBO's  I’eslereiiirv  201, "i  ICstimates  esf  thes  ICffeseils 
e)f  thes  Affeerelaliles  Cares  Ae:1  een  llesalth  Insiei'iineses 
Ceevesrages."  Cemgresssieiniil  Buelgest  Offieies.  Pesleruarv 
2012.  /Avaihildes  eit  /i///;.//evi;'U’.e7io.ge)v/.s//e'.s/e/e7em/l/ 
lil(fs/(:l)nlili^s/iilt(i<:hmcnls/-4:i!l()0  ACAInsuninco 
(Unrid^vEf farts. pdf . 

* 'Ceingresssieaiiil  lUielgest  Offieses.  "I.esttesr  te)  thes 
lleinorahles  fCvan  Biivli:  An  Auiilvsis  e)f  llesalth 
Insiu'itneses  Presmiums  unelesr  thes  Piitiesnl  Protese:tie)n 
iinel  Affeiriliihles  Ciires  Ae:t."  Washingtein.  DC  2t)000. 

Availahles  eet:  IUIp://ccii().cnis.<>()v/ivsoiirri^s/ 
filas/h’Hrs2/lKit(;2(>fJ/hw:U-mi-l)32t)l2.pilf. 


imiirovttmtiiit  in  clinictil  outcomes  and 
financial  .seciirity."^"’  "*'*  This  final  rule 
iipjilies  a  definition  to  EHB  and  finalizes 
other  standtirds  that  an;  retiuinul  of 
health  plans,  as  directed  under  the 
statute. 

In  the  market  today,  it  is  difficult  for 
consumers  to  make  well-informed 
choices  when  selecting  from  among 
comjieting  health  plans.  The  benefits 
offered  are  complicated  and  can  vary 
widely  across  jilans,  making  it  difficult 
for  consumers  to  understand  which 
benefits  are  covered."^^  Further,  wide 
variation  in  deductibles,  coinsurance. 


' '  histitutcs  of  Misdicino  (2001).  CVn'isrogfs  Matins: 
Insiiranrr  and  Hraltli  CAinr  .Niitioual  .Aciichsmicss 
Pnsss:  Washiiigtou.  DC.  Bursliii  HR.  .Swart/.  K. 

O'Nisil  .AC.  Orav  i;).  Bnsnuan  T.A.  1009.  Thes  islfiscl 
of  chaiigis  of  hoallh  iiisurauco  on  acccsss  to  cans. 
IiKpdrv:  35:  :iit0-!l7.  Piiikolstisiii  .A  isl  al.  201 1.  This 
Orisgon  hisallh  iusuraiicts  isxpisrimisut:  Lviihsncis  from 
this  fir.st  yisar.  NBRR  Working  Papisr  No.  17100. 

Institutis  of  Misilicinis  (2002).  C’liris  witlioid 
r.'oi  f/ogis;  too  lilllr.  loa  lair.  National  Acailismiiss 
Pnsss.  Ayaniau  ).  ist  al.  "Unmist  llisalth  Nisisils  of 
Uninsiinsil  Ailults  in  this  flnitisil  Status. "  lA.MA. 
2K4(l(i).  2()00:2t)(>l-0.  27:  Koistzhisim  K.  ist  al. 

"Lffiscts  of  llisalth  Insurancis  anil  Kacis  on  Colorisctal 
Cancisi  Trisatmunts  anil  Outcomiss.”  Ai}irriran 
laanud  of  I’ahlir  Health  00(1  t).  2000:  174()-.'14: 
Wilpisr,  ist  al.  "'llisalth  Insurancis  anil  Mortality  in 
D.S  .Ailults."  .American  loannd  of  I’ahlir  Hndth. 
00(12).  2000:  2280-220,A. 

•‘'Carnick.  D.W.  ist  al.  (1!)!i:i).  "How  well  ilo 
.Amisricans  unilisrstanil  thisir  hisalth  covuragisT" 
Health  Affaii-s.  12(:i):  204-212. 
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and  other  cost  sharing  features  make  it 
difficult  for  consumers  to  undcMstand 
the  rcdative  levels  of  financial  j)rolection 
they  will  receive  under  com])(!ting 
iclaus.*”-*’' 

Under  the  provisions  in  this  final 
rule,  the  FI  IB-lmnchmark  plan  will 
rcd'lect  both  the  sco])e  of  services  and 
any  limits  offercKl  hy  a  "typical 
em])loy(!r  plan"  in  that  state;.  I’liis 
ajjproach,  a))])lving  for  at  least  the  2014 
and  201.5  henefit  years,  will  allow  stat(;s 
to  hnild  on  coverage  that  is  alr(;adv 
widely  available,  minimize  market 
disruption,  and  provide  consnnK;rs  with 
familiar  i)rodncts.  This  shoidd  heighten 
consumer  nnder.standing  of  ))lan  options 
and  may  facilitate  c:onsnmers'  abilities 
to  make  choices  that  h(;tter  suit  their 
needs.  In  addition,  by  ensuring  that  all 
plans  cover  a  core  sed  of  benefits  and 
sc;rvices  that  will  he  comi)ared  against 
otlu;r  plans  that  offer  the  same  financial 
protection  to  the  consumer,  this  final 
rule  is  expected  to  improve  the  cjuality 
and  value  of  the  coverage  that  is 
available  for  EH13. 

Information  on  AY  is  ex])ected  to  he 
ns(;d  hy  consumers  to  compare  non- 
grandfathered  individual  and  small 
grou])  market  plans,  and  ])rovides  a 
method  for  consumers  to  nnd{;rstand 
relative  plan  value;.  Proposing  standard 
])ricingand  utilization  assumptions  for 
AV  calculations  for  QllPs  aiul  non- 
grandfath(;red  health  ])lans  in  the; 
individual  and  small  group  mark(;ts  will 
promote  trans])arency  and  simplicitv  in 
the  consumer  shopping  (;xperience.  as 
well  as  offer  issuers  the  flexibility  to  .set 
cost-sharing  rates  that  are  .sim])le  and 
comjjetitive.  Without  this  approach, 
plans  with  the  same  cost-sharing 
provisions  coidd  have  different  AVs 
making  it  difficadt  for  consumers  to 
compare  and  choose  among  health 
])lan.s.  It  also  fosters  plan  com])etition 
based  on  pric:e,  cpiality,  and  service — 
rather  than  variations  in  henefit  design. 

H.  Anficijxited  (A)sts  and  Transfers 

In  addition  to  the  administrative  costs 
descrih(;d  in  the  Information  Ciollection 
Requirements  section  of  this  propo.sed 
rub;,  HHS  anticipati;s  that  the 
])rovi,sions  of  this  final  rule  could  residt 
in  incr(;ased  costs  related  to  increas(;d 
utilization  of  health  c:are  services  hv 
])eo]de  rec(;iving  cov(;rage  for  j)reviou.sly 
uncovered  or  unaffordahle  benefits. 

States  have  primary  enforcement 
authority  ov(;r  h(;alth  insurance  issuers 


■"‘(loiisuinors  Union.  (2012).  'Wliiil's  lii^liincl  llio 
Door:  Uonsinnors'  Ditfioullio.s  .S(!l(!t:tini>  li(!iillli 
I’liins."  Av.^il:ll)l(!  at:  lilti):/7\vu  \v.(:<>iistinMUstinii)n. 

"o2()f  linillh  "o2()l’l(ins  "o2()lan 
%2(l2(ll2.i)(li: 

•'■'Isaacs,  .S.l,.  (2000).  Uonsimicr's  int'onnation 
niMuls:  rosullsol  a  national  survov.  Affairs. 

l.')(4);  :n— tl. 


and  this  propo.sed  rule  extends  this 
|)rimary  enforc(;ment  iiuthority  for 
compliance  with  EHB  and  AV 
retpiintments  defined  in  this  rule.  In 
ciddition,  states  must  defray  tin;  co.st  of 
auv  .state-r(;(iuir(;d  benefits  in  exce.ss  of 
the  El  IB  that  apply  to  Ql  IPs  and  multi- 
stiiti;  |)lans  off(;r(;d  through  Exch.mges. 

As  stated  (;arlier.  we  exjtect  that  this 
will  icirely  occur,  if  at  :ill.  in  2014  and 
2015,  the  j)eriod  covenigt;  hy  tin; 
henchmark  policy. 

3'he  anticipated  effects  on  enrollees  in 
the  individual  m;irket  are  expect(;d  to  he 
larger  than  the  eflects  on  enrt)lle(;.s  in 
the  small  group  market,  ('.overage  in  the 
small  grouj)  market  is  much  more  likelv 
to  include  EHB  already  and.  in  fact,  is 
included  in  the  choice  of  henchmark 
jilans.'*"  .Second,  almost  all  products  in 
the  group  market  have  AV  ahovt;  00 
percent,'''  while  there  are  likely  to  he 
changes  to  products  in  the  individual 
market  due  to  the  provisions  of  this 
pro|)osed  rule. 

Impact  on  Issuers 

(k)mmonlv  purchased  products  in  the 
small  group  market,  .state  em])lovee 
plans,  and  the  FEllBP  Blue  (iro.ss  Blue 
.Shi(;ld  (BOBS)  .Standard  and  Basic 
Options  and  Oov(;rnment  Em])loy(;es 
Health  Association  (OEHA)  plans  do  not 
differ  significantlv  in  the  range;  of 
services  they  cover. B(;cau.se  one;  of 
these  plans  will  he  cho.sen  as  the 
refer(;nce  ])lan  for  EHB,  most  small 
grou])  plans  will  ])rovide  benefits  that 
are  similar  to  EHB,  and  changes  in 


study  ciiiiductcid  hv  lliu  Assistunt  .Sucrulai  v 
lor  I’lannina  and  lAalualion  (A.SI’h)  found  that 
c:onnnonlv  purc:liasod  products  in  the  small  group 
maiTul.  statu  uinplovuu  plans,  and  ludural  uinplovuu 
plans  do  not  diliur  significantly  in  tliu  rangi;  of 
survicus  they  covc;r.  Ifucausu  onu  t)f  Ihusu  plans  will 
hu  cho.sun  as  lliu  ruforuncu  plan  for  hHlf.  most  small 
group  plans  will  prox  idu  huuufits  that  arc  similar 
to  KHB.  (A.Sl’K  Issue  Brief  (2(111).  "KUB:  (iomi)aring 
Benefits  in  .Small  (irou))  I’roducts  and  .State  and 
federal  lau|)loyee  Plans."  II..S.  Department  of 
Health  K  Human  .Services.)  In  contrast,  another 
.X.Sl’B  studv  found  thiit  manv  current  suhscrihers  in 
the  individual  market  lack  coverage  for  souu!  BHB 
henefits  and  services,  such  as  maternilv  care  and 
prescription  drugs.  (A.Sl'B  Research  Brief  (201 1). 
"RUB:  Individual  Market  (Coverage"  H..S. 

Department  of  Health  S:  Human  .Services.) 

■'  .'X.Sl’R  Researc:h  Brief  (2011).  "AV  and  Rmployer 
.Sponsored  Insurance."  available  at:  lillj):// 
asi)v.bhs.;j,o\7haahh/rt'i>orls/2()I  I h\  \  '-bSl/rl).i>(lf. 
.Similar  results  were:  found  in  a  recent  studv  hv 
(lahel  and  colleagues.  |on  K.  (lahel.  Kvan  Lore. 
Kidand  1).  McDevill.  |eremv  1).  I’ic:kreign.  Heidi 
Whitmore.  Michael  .Slover  and  Rthau  l.evy- 
forsythe.  "More 'I'liau  I  lalf  Of  Individual  Health 
I’hms  Offer  (Coverage  That  falls  .Short  Of  What  Oan 
Be  .Sold  Through  fxchanges  As  Of  2014."  Health 
Affairs,  (2012).  available  at:  hlip://aaattait.haahh 
af(airs.oi-<^/contval/t‘arly/2()l2/0r>/22/bItlHilf.2()U. 
I(lti2.lull.ptll+hlml. 

"’-A.Sl'f  Issue  Brief  (201  I).  "fillB:  Oomp.'iriug 
Benefits  in  .Small  Oroup  I’roducts  and  .State  and 
federal  fmployee  I’laus."  ll.S.  Department  of 
Health  It  Human  .Services  (201  1). 


h(;n(;fits  olforod  to  comply  with  EHB 
provi.sions  will  ho  rolativoly  minor. 

Notwithstanding  this  gonoral 
conclusion,  then;  an;  four  typ(;.s  of 
lu;n(;fit.s  wh(;ro  changes  an;  (;xp(;ct(;d  in 
tho  small  grouji  market:  Mental  h(;alth 
and  suhstance  use  disorder,  hahilitalive 
.servic(;s,  p(;diatric  dental  care,  and 
jiediatric  vision  services.  In  addition, 
individual  h(;alth  plans  are  less  likelv 
than  small  grou])  health  plans  to  cover 
all  of  the  10  statutory  El  IB  categories. 
Below  we  discuss  two  categories  of 
henefits  and  services  that  are  l(;.ss  likely 
to  ht;  covered  in  the  market  today; 
mental  health  and  suhstance  use 
disorder  services,  and  hahilitative 
services. 

(k)verage  of  additional  benefits  results 
in  a  transfer  from  out-of-pocket 
payments  to  }nemium  payments, 
increased  access  to  insurance  coverage 
for  jirevionsly  excluded  henefits  will 
make  medical  care  for  tho.se  henefit 
categori(;.s  more  affordahh;  for 
consumers  hy  covering  a  portion  of  the 
costs  of  those  services.  While  out-of- 
])ocket  costs  would  d(;cline,  consumers 
could  jnircha.se  h(;nefits  and  .services 
inefficiently — that  is.  ])urcha.se  more 
than  the  efficiiait  amount  of  tin; 
previously  (;xclud(;d  henefits  and 
s(;rvic(;s.  Howev(;r.  studies  of  the 
Medicare  program  suggest  that  the  costs 
of  this  in(;ffici(;ncy  are  likely  more  than 
offset  hy  the  benefits  of  risk  reduction.^’ * 
The  introduction  of  the  M(;dicar(; 
program  r(;.sulted  largely  in  changes 
from  uninsured  to  insured — research 
sugg(;st,s  that  only  25  percent  of  seniors 
had  private  hosj)ital  insurance  before 
the  introduction  of  the  program.'’-*  In 
contrast,  this  final  rule  will  likely  result 
in  incremental  gains  in  access,  rather 
than  changes  in  status  from  uninsured 
to  insured.  Accordingly.  CMS  exjiects 
that  the  trad(;off  between  the  costs  of 
inefficiency  and  tin;  henefits  of  risk 
reduction  will  he;  as  or  more  favorable 
as  the  results  observed  in  studies  of  tin; 
Medicare  program.  As  di.scu.s.s(;d 
previously,  many  other  provisions  of  the 
Affordable  Care  Act.  including  healthier 
ri.sk  ])ool.s,  gr(;ater  administrative 
efficiencies,  premium  tax  credits,  and 
the  transitional  reinsurance  ])rogram 
will  lower  jiremiums  in  the  individual 
market  and  Exchanges. 


‘  Kiiikvl.stvin  A.  .McKnighi  K:  "What  Did 
Matticari!  Do  (.-Xiid  Was  It  \Yorth  lt)Y"  lonnial  ol 
I’lihlic  Rconoiiiics  2()()(i.  !)2: l(i44-l(i(>!l:  and 
l•'inkld,sl(:i^.  A.  "TIu!  .\ggrogali!  RIfocIs  ol  Hoalth 
Insuranco:  Rvidonco  Iroin  itio  Introduction  ol 
Mculicaro."  National  Buroau  ol  Rconoinic  Kosoarcli. 
Working  l’a])or  No.  1  Itiltl.  .Sept.  200.5. 

l'■inkl!lstl!in.  A,  "The  Aggr(!gale  l■;l^ln:ls  of  Health 
Insurance:  Rvidence  from  the  Introduction  of 
Medicare."  National  Bureau  of  Rconoinic  Research. 
Working  Paper  No.  1  KUO.  .Sept.  200.5. 
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The  statute  retiuires  that  all  plans 
covering  EHB  oiler  mental  health  and 
suhstance  use  di.sorder  service  henelits, 
including  hehavioral  health  treatment 
and  services.  The  priiamhle  of  this  rule 
provides  that  coverage  t)f  Mill  must 
provide  parity  in  treatment  limitations 
Ixitween  medical  and  surgical  henelits 
and  the  mental  health  and  .sul)stanc:e  us(! 
disorder  benefits  recpiired  to  he  covered 
as  HUB  in  both  the  individual  and  small 
group  markets.  Many  states  have 
already  added  some  form  of  mental 
health  parity  in  some  or  all  insured 
markets.'’^  About  05  percent  oftho.se 
with  coverage  through  tin?  three  largest 
small  grou])  products  in  each  state  had 
suhstance  use  disorder  and  mental 
health  henelits.'***  Additionally,  a  study 
of  implementation  of  parity  in  the 
FRllBB  j)lans'**'  as  well  as  research  into 
state-j)a.ssed  mental  health  parity  laws'*" 
have  shown  little  or  no  increase  in 
utilization  of  mental  health  services,  hut 
found  that  j)aritv  reduced  out-of-pocket 
spending  among  those  who  uscul  mental 
health  and  suhstance!  abuse  services. 

As  indicated  in  the  preamble,  many 
health  insurance  plans  do  not  identifv 
hahilitative  .services  as  a  elistinct  group 
of  services."'  By  implementing  a 
transitional  policy  for  coverage  of 
hahilitative  .services,  this  rule  allows 
issuers  time  for  review  and 
d(!veloj)meni  of  policy  in  this  ania.  and 
to  gain  ex|)eriem:(!  to  define  these 
biimifits.  To  the  extent  that  slates 
exerci.se  the  option  to  define  hahilitative 
services,  small  group  market  issuers 
may  incur  administrative  and 
contracting  costs  associated  with 
bringing  their  i)roducts  into  compliance! 


'  '  KiiisiM'  .Stiiti!  I  l<!iillh  Fiicls.  Stiilf  nianthitinl 
Im'IwUIs  in  small  ^  oni)  private  health  insinrmee: 
Mandated  rovt‘raj’e  in  mental  health,  as  al  lanaaiv 
2(110.  Aviiilahli!  al:  http://\v\v\v.statehealthlarts.ari</ 
e()mparerepart.jsf>?rep-2iTeat-7. 

■'■Haalllt  Insurance  Mandates  in  Ihe.StatiJS  201(1. 
(iiiuncil  Ini'  .'\lloi'(lal>le  Health  Insurance,  ax  ailahle 
al :  http://\viv\v.r(dii.oiii/(  (d}i  contents/resoaret^s/ 
pdl/MandatesintheStates2()10li\ee.Sammaiy.pdf. 

llisdili  Insurance  Mandates  in  the  .Stales  2010. 
Cdiincil  liir  AHiirdahh!  Health  Insurance,  available 
al :  http://\v\\  \\  .i  (dii.ary,/e(d\i  cantents/resanrees/ 
pdl/.\lanchitesintlu‘States20I()lixfr(  Samman  .pdl. 

■“  A.SI’I-;  Issih!  Hriid.  ■liHn:  Hoinparine  lienelits  in 
Small  (irnup  I’rnducls  and  .State  and  l''(‘deral 
lanploviu!  Plans.  U.S.  Department  nl  Healths 
Human  .Services  (201 1). 

’''(ioldman  HH.  el  al.  200ii.  Hehavioral  health 
insurance  parilv  lor  federal  emploviJes.  New  linel  | 
Med::t.S4  i:i7«-K(i. 

'•"Hai  rv  (il..  Husch  .SH.  2007.  FITects  of  stale 
parity  laws  on  the  familv  linancial  burden  of 
childnm  with  mental  health  care  needs.  Ihsdth  Sen 
lies:  42:  10(il-if4.  Ma  CA.  .MiKiuire  ■IX;.  IflOK.  Cost 
and  incentives  in  a  behavioral  health  carve-out. 
He(dth  Allcdrs:17:  .*j(>-(i7. 

A.SI’f;  Res(!an:h  Hrief  (201 1).  ■  KHH:  Comparing 
Benefits  in  .Small  Croup  Products  and  .Stale  and 
F(uh!ral  Fmployer!  Plans."  .Xvailahle  at:  http:// 
asiH\hhs.»o\/health/ivparts/2011/ 
Marketdomparison/rh.shtml. 


with  ;i  state’s  definition,  llowevt!!'. 
because  it  is  not  yid  cletir  which  statiis 
will  exttreist!  this  ojition  or  how  any 
such  states  will  define  hahilitative 
.servic(!s,  HHS  cannot  (islimate  these 
costs  iit  this  liiiK!. 

With  r(!si)(!ct  to  AV  and  MV.  ntsttarch 
indicat(!.s  tlnit  th(!  overwhelming 
majority  of  (!niploy(!r-s])onsored  Inialth 
plans  nuiets  and  (txceitds  an  AV  of  (id 
liercent."-  (Combining  both  small  group 
and  large  grou]).  an  (istimated  1.8 
percent  to  2.0  ])i!rcent  of  jieople  covitntd 
by  eniployer-s])onsored  insurance  art! 
enrolled  in  plans  with  an  AV  of  hiss 
than  00  (lercenl. 

To  keep  premium  costs  low.  the 
Affordable  (iare  Act  allows  certain 
individuals  (adults  under  age  30  and 
people  who  otherwise  have 
nnaffordahle  coverage)  to  purchase 
catastrophic  coverage,  which  still 
guarantees  first  dollar  coverage  of 
jireventive  .services  and  primary  care 
check-ups  hut  has  higher  deductibles 
and  lower  AVs. 

Costs  to  States 

State  governments  are  generally 
responsible  for  health  insurance 
enforcement  in  the  individual  and  small 
group  markets,  with  the  federal 
government  assuming  that  role  in 
connection  with  federal  law 
reciuirements  if  a  state  does  not  do  so. 
While  nils  exj)ecls  that  states  may  need 
additional  resonrc(!s  to  enforce  the 
n!(]uirem(!nts  that  non-grandfather(!d 
plans  in  the  individual  and  small  gronj) 
market  itrovidi!  FHB.  and  that  (h(!se 
])lans  offer  coverage  with  an  AV  (!(]nal 
to  one  of  the  four  metal  l(!vel.s.  thi!se 
costs  will  he  relatively  minor. 

If  a  stall!  r(!(]uir(!s  issmn  s  to  cover 
benefits  in  excess  of  EHB.  the 
Affordable  (’are  Act  directs  the  state  to 
defray  the  co.sts  of  th(!se  h(!nefit.s  in 
QHFs.  States  may  include  as  part  of 
their  henchmark  ])lan  .state  benefit 
r(!(]uirements  that  w(!r(!  enacted  hefori! 
D(!C(!mb(!r  31 , 201 1 .  avoiding  costs 
associated  with  the.se  provisions. 

Co.sts  to  ll(!alth  Insurance  Issuers 

Issuers  will  incur  administrative  costs 
to  modify  existing  off(!rings  to  m(!(!t  EHB 
and  AV  standards  as  defined  in  this 


A.SPF  Kitsuarch  l!rit!t(2()l  1).  "AV  and  Fmplovar 
.Sponsored  Insurance,"  available  al:  http:// 
aspe.hhs.<'(>v/he(dth/reports/20l  t //W'-liSI/rh.pdI. 
.Similar  results  were  lound  in  a  recent  sludv  hv 
(iahel  and  colleagiuis.  |on  K.  (label.  Rvan  Fore. 
R(dand  I).  .VlcDevill,  leremy  I).  Pickreign,  Heidi 
Whitmore.  Michael  .Sloverand  Flhan  l.evv- 
I'orsvlhe.  ■Monrrhan  I  lalt  Ot  Individu.d  Health 
Plans  Oiler  Coverage  11ial  F’alls  .Short  OlWhal  Can 
He  .Sold  1  hrough  Fxchanges  As  012014."  Health 
.Miairs.  (2012).  available  al:  http:// 
i:()ntent.he(dlhall(drs.or<’/cantent/earlv/20 1 2/0.1/22/ 
hit  half. 201 1 .1002. full. pdf+html. 


final  rtile.  I’or  (txample.  issuers  that  do 
not  cnrrentlv  iniHit  the  .standards  for 
pr(!Scription  drng  coverage  will  incur 
contracting  and  on(!-time  administrativi! 
co.sts  to  bring  their  pharmacy  benefits 
into  complianct!.  kssners  may  akso  incur 
minor  admini.strative  costs  related  to  AV 
standards  and  comjniting  AV.  How(!V(!r, 
l)(!cau.s(!  Id  IB  will  hc!  hasiul  on  a 
I)(!nchmark  plan  that  is  Iv’iiical  of  what 
is  oflered  in  the  marktd  in  (tach  state 
currently,  tlu!  modifications  in  hitnefits 
art!  exp(!cted  to  be  ntlatively  minor  for 
most  issuers,  k’nrther,  issuers  have 
(!xtensiv(!  ex])erience  in  offering 
products  with  various  levels  of  cost 
.sharing,  and  HHS  exjiects  that  following 
till!  process  for  computing  AV  outlined 
in  this  proposed  rule  will  not  demand 
many  additional  resources. 

/.  Beauhitory  Altormitivos 

In  addition  to  the  iMgulatory  apiiroach 
outlined  in  the  E.ssential  Health  Bnlhdin 
issued  on  IlecemlK!!'  10,  2011.  HHS 
considered  several  alternativ(!s  when 
developing  ])olicy  around  defining 
IdIBs  and  calculating  AV. 

Definition  of  El  IBs 

At  the  retpiest  of  some  commenters. 
HHS  considered  one  national  definition 
of  EHB  that  would  have  apiilicahle 
issuers  offer  a  uniform  li.st  of  benefits. 
However,  this  approach  would  not 
allow  for  state  fl(!xil)ility  and  is.su(!r 
innovation  in  benefit  design,  would 
retpiire  a  hurden.some  overhaul  for 
issuers,  and  would  disru])t  the  market. 

HHS  also  considered  codifying  the  10 
statutorily  reiiuired  categories  without 
additional  definition  and  allowing 
issuers  to  adjust  their  benefit  jiackages 
accordingly.  How(!V(!r.  this  apjiroach 
would  have  allowed  extremely  wide 
variation  across  plans  in  the  benefits 
offered,  would  not  have  assured 
consumers  that  they  would  have 
coverage  for  basic  benefits,  and  would 
not  have  improved  the  ahilitv  of 
consumers  to  make  comjjarisons  among 
])lan.s. 

HHS  believes  the  benchmark 
a])proach  be.st  strikes  the  balance 
l)(!tween  comprehensivene.ss. 
affordability,  and  state  flexibility. 
Additionally,  HHS  believes  that  the 
henchmark  approach,  supplemented 
when  necessarv,  best  addre.sses  the 
statutory  riHjuirements  that  El  IBs  reflect 
a  tyjiical  (!m])loy(!r  ])lan  and  encompa.ss 
at  iixist  the  10  .statutory  EHB  categories 
of  items  and  sta  vices  outlined  in  the 
statute. 
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Calculation  of  AV 

In  the  calculation  of  AV.  the  statute 
s|)(!cifies  the  use  of  a  standard 
|)oi)ulatiou.  As  desiaihed  in  the  AV/C.SR 
Hulletiu,  lilts  considered  allowing 
issuers  to  use  their  own  utilization  and 
pricing  data  in  conmulion  with  an  lllhS- 
defined  standard  population  (that  is. 
illlS-S(a  d(!inogra])hics  for  the  standanl 
population)  to  calculate  a  .standard 
j)opulation.  llowevia',  this  would  not 
have  allowed  for  consumer  trans])arency 
and  would  not  have  increased 
competition.  The  ap])roach  in  this  final 
rule  instead  reduces  i.ssner  burden 
while  allowing  consumers  to  compare 
more  easily  among  plans. 

The  comments  and  our  responses  to 
the  RIA  are  set  forth  below. 

(A)nnnent:  A  few  c:ommenters  stated 
that  the  RIA  included  in  the  pro]K)sed 
rule  was  insufficiently  (juantitativi!; 
faihul  to  address  specific  potential 
impacts  of  the  regulation,  such  as  access 
to  ])revion.slv  uncovered  benefits  and 
j)remimn  co.sts  associated  with  induced 
utilization;  and  did  not  adequately 
descrilx!  other  regulatory  alternatives 
consid(!red  by  HHS. 

liasjionse!:  I IHS  published  the 
I'istahlishment  of  Exchanges  Final  Rule 
on  March  27.  2012.  In  the  regulatory 
impact  analysis  associated  with  that 
final  rule,  ilHS  codified  standards 
related  to  coverage  of  EHB.  comi)liance 
with  AV  levels,  and  at:creditation  of 
QilPs.  Th(!  co.sts,  benefits,  and  other 
impacts  associated  with  those  .standards 
are  de.scribed  in  the  RIA  associated  with 
(;MS-Ut)89-F.  This  final  rule  builds 
upon  C]MS-9h89-F  by  establishing  a 
s])ecific  definition  of  FHB  and  AV,  and 
detailing  a  timeline  for  issuers  to  obtain 
accreditation.  Accordingly,  the  RIA 
associated  with  this  final  rule  asses.ses 
onlv  the  co.sts  and  benefits  of  a])])lving 
that  specific  definition  and  timeline 
(that  is,  ado])ting  a  henchmark-ha.sed 
a])])roach  to  defining  EHB  and  a 
calculator-based  approach  to  computing 
AV).  HHS  provided  (piantitative 
estimates  of  the  co.sts  and  benefits 
assoc;iated  with  the  specific  ])rovisions 
of  this  regulation  where  ])ossihle,  and 
snp])lemented  those  estimates  with 
(inalitative  discu.ssion.  HH.S  and  OMIf 


reviewed  the  RIA  to  confirm  that  it 
addres.sed  all  critical  components 
re{|nir(!d  by  Fx(!ciitive  Orders  128(i()  and 
13.5()3,  including  a  descri])tion  of 
regulatc)rv  alternatives  that  HIKS 
considenul. 

VI.  Regulatory  Flexibility  Act 

Tin;  R(;gnlatorv  Flexibility  Act  (.5 
IJ.S.O.  (iOl  at  saq.)  (RFA)  recpures 
agencies  to  analyze  o])tions  for 
regnlatorv  relief  of  .small  hnsines.ses  if  a 
propo.sed  rule  has  a  significant  impact 
on  a  substantial  numhia-  of  small 
entities.  The  Act  generally  defines  a 
“small  entity”  as  (1)  a  i)roprietary  firm 
meeting  the  size  standards  of  the  .Small 
Business  Administration  (.SBA),  (2)  a 
not-for-profit  organization  that  is  not 
dominant  in  its  field,  or  (3)  a  small 
government  jurisdiction  with  a 
])opnlation  of  le.ss  than  50, ()()().  (.States 
and  individuals  are  not  included  in  the 
definition  of  “small  entity.”)  HIKS  u.ses 
as  its  measure  of  significant  economic 
im])act  on  a  substantial  number  of  small 
entities  a  change  in  revenues  of  more 
than  3  to  5  ])ercent. 

This  final  i  nk;  is  necessarv  to 
implement  .standards  related  to  the  FHB. 
AV.  cost-sharing  limitations,  and 
(jiiality,  as  authorized  hv  the  Affordable 
Hare  Act.  l'’or  ])ur])oses  of  the  R(;gulatorv 
Flexibility  Analysis,  we  ex])(!ct  the 
following  types  of  entities  to  hi;  affected 
by  this  final  ride:  (1)  Issuers;  (2) 
enqiloyers;  and  (3)  providers. 

We  believe  that  health  insurers  would 
he  classified  under  the  North  American 
Indnstrv  (Classification  .Svstein  (NAIH.S) 
(Code  524114  (Direct  Health  and  Medical 
Insurance  Harriers).  According  to  .SBA 
size  standards,  entities  with  average 
annual  receipts  of  .S7  million  or  less 
would  be  considered  small  entities  for 
this  NAIHS  code,  flealth  is.suers  could 
])o.ssihly  also  he  classified  in  NAIHS 
Hode  ()21491  (HMO  Medical  (Centers) 
and,  if  this  is  tlie  case,  the  .SBA  size 
standard  would  be  .$10  million  or  less. 

As  discussed  in  the  Web  Portal 
interim  final  rule  (75  K’R  24481),  HH.S 
examined  the  health  insurance  indnstrv 
in  depth  in  the  Regulatory  Impact 
Analysis  we  ])repared  for  the  pro])o.sed 
ride  on  estahlishment  of  the  Medicare 
Advantage  program  (00  FR  40800, 


August  3,  2004).  In  that  analysis  we 
determined  that  there  were  few.  if  any. 
insurance  firms  underwriting 
comprehensive  health  insurance 
policies  (in  contrast,  for  example,  to 
travel  insurance  policies  or  dental 
discount  policies)  that  fell  below  the 
size  thresholds  for  “small”  business 
established  by  the  .SBA  (currently  $7 
million  in  annual  receijits  for  health 
insurers,  based  on  North  American 
Indu.strv  Hla.ssification  .Svstein  (Code 
524114).'-' 

In  the  propo.sed  rule,  we  noted  that 
HH.S  used  2011  National  Association  of 
Insurance  (Commissioners  (NAIH) 
Supplemental  Health  Hare  Exhibit  data 
to  develop  an  updated  estimate  of  the 
number  of  small  entities  that  offer 
comprehensive  major  medical  coverage 
in  the  individual  and  small  groiiji 
markets.  HH.S  used  total  Accident  and 
Health  (A8dl)  earned  jiremiums  as  a 
proxy  for  annual  receipts.  Table  IV. 3 
shows  that  HfKS  estimates  that  there 
were  35  small  entities  with  less  than  .$7 
million  in  aci:ident  and  health  earned 
Jiremiums  offering  individual  or  small 
grouj)  coinjirehensive  major  medical 
(HMM)  coverage;  however,  this  estimate 
may  overstate  the  actual  numher  of 
small  health  insurance  issuers  offering 
such  coverage,  since  it  does  not  include 
receijits  from  the.se  comjianies’  other 
lines  of  hnsiness. 

HH.S  estimates  that  83  jiercent  of 
the.se  small  i.ssners  are  .subsidiaries  of 
larger  carriers,  and  71  jiercent  also  offer 
large  gronji  or  other  tyjies  of  A8rH 
coverage.  On  average.  IIIKS  e.stimates 
that  individual  and  .small  grouji  (CMM 
coverage  accounts  for  ajijiroximately  45 
Jiercent  of  total  A&H  earned  jiremiums 
for  these  small  is.suers.  HHS  estimates 
that  75  Jiercent  of  these  small  i.ssners 
only  offer  individual  and  small  group 
(CMM  coverage  in  a  single  state. 
Additionally.  HH.S  estimates  that 
ajijiroximately  a  third  (11)  of  these  small 
issuers  only  offer  individual  market 
HMM  cin  erage. 

'■  *  ’Tal)!!!  (if  .Si/.(!  .Slaiulards  MatclKul  to  Nortli 
.Amaricaii  Indiisirv  (lassiiicalion  .Svslain  Codas." 
alTacliva  Novomliar  ."i.  ;'(n(l.  IL.S.  .Siiiidl  ISiisinass 
.Admiiiistralioii.  availalila  at  hlli)://in\  \\  .slHi.;^()V. 
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Table  IV. 3 — Description  of  Issuers  Offering  Individual  or  Small  Group  Comprehensive  Major  Medical 

(CMM)  Coverage  by  Size,  201 1 


Total  earneej  premiums 
(or  accieJent  and  health 
coverage 

Total  issuers 
offering  indi¬ 
vidual  or  small 
group  market 
CMM  cov¬ 
erage 

Percent  of 
issuers  that 
are  part  of 
larger  carriers 

Average  num¬ 
ber  of  States 
in  which  indi¬ 
vidual  or  small 
group  CMM 
coverage  is  of¬ 
fered 

Percent  of 
issuers  only 
offering  indi¬ 
vidual  or  small 
group  CMM 
coverage  in  a 
single  State 

Individual  & 
small  group 
CMM  pre¬ 
miums  as  a 
percent  of  total 
A&H  pre¬ 
miums 

Percent  of 
issuers  also 
offering  large 
group  CMM  or 
other  A&H 
coverage 

Number  of 
issuers  only 
offering  indi¬ 
vidual  market 
CMM  cov¬ 
erage 

Less  Than  $7  Million  .... 

35 

82.9 

74.3 

45.0 

71.4 

11 

$7  million  to  $99  million 
$100  million  to  $999 

93 

68.8 

62.4 

37.2 

66.7 

6 

million  . 

184 

87.0 

65.8 

27.0 

84.8 

11 

$1  billion  or  more  . 

115 

87.8 

69.6 

24.0 

93.9 

1 

Total  . 

427 

82.9 

4.7 

66.7 

24.5 

82.2 

29 

Notes:  (1)  Issuers  represents  companies  (for  example,  NAIC  company  codes).  (2)  Licensed  Entities  represents  company/state  combinations. 
(3)  Total  issuers  excludes  data  tor  companies  that  are  regulated  by  the  California  Department  of  Managed  Health  Care.  (4)  To  be  counted  as  ot¬ 
tering  coverage  in  a  particular  comprehensive  major  medical  market,  the  issuer  must  have  reported  positive  premiums,  non-zero  claims  and  had 
at  least  $1,000  in  total  premiums  per  life  year  tor  at  least  one  state.  (5)  Small  group  is  defined  based  on  the  current  definition  in  the  PHS  Act. 
Sources:  ASPE  analysis  of  201 1  NAIC  Supplemental  Health  Care  Exhibit  data. 


This  rule  finalizes  standards  related  to 
FHH.  AV.  and  accreditation  of  QHPs 
(specirically.  by  establishing  a  timeline 
for  accreditation  for  QHPs  seeking 
certification  in  Federally-facilitated 
lixcbang(!s  and  nicognition  of 
accrediting  imtities).  Tbe.se  standards 
may  impose  some  additional  co.sts  on 
issiKM's  offering  coverage  that  is  affectrul 
by  tlm.se  j)rovisions.  f’or  (jxample,  as 
discussed  earlier,  issuers  are  likelv  to 
experience  some  administrative  costs 
associat(!(l  with  reconfiguring  exi.sting 
non-grandfatben;d  ])lans  to  iniiet  IdlH 
and  AV  metal  level  standards  as  (bdined 
in  this  final  rule.  However.  tb(\s(!  costs 
will  varv  depending  on  a  number  of 
factors,  including  the  extent  to  which  an 
issuer  offers  coverage  in  multii)le  states 
or  is  a  subsidiarv  of  a  larger  carri(!r.  and 
the  variation  between  these  standards 
and  current  practice,  f  urther,  some  of 
th(!  changes  that  .standardize  c;overage 
may  nuluce  administrative  costs. 

As  discus.sed  in  the  regulatorv  impact 
analysis  for  the  Fstahlishment  of 
Fxchanges  Final  Rule,  the  cost  of 
|)articipating  in  an  Exchange  is  an 
investment  for  QHP  issuers,  with 
hcmefits  expected  to  accrue  to  QHP 
issuers  hecau.se  of  acce.ss  to  new  markets 
where  consumers  mav  reccnve  tax 
credits  to  purcha.se  insuranci!. 

This  final  rule  also  establishes 
standards  that  will  affect  employers 
partici])ating  in  the  small  grou])  market, 
including  those  that  choose;  to 
participate  in  a  SHOP.  As  di.scussed  in 
the  Summary  of  Regulatory  Impact 
Analysis  for  the  Estahli.shm(;nt  of 
Exchanges  Final  Rnle.  the  SHOP  is 
limit(;d  hv  statute;  te)  e;mple)ve;r.s  with  at 
le;a.st  eene  but  ne)t  mem;  than  100 
e;mj)le)ye;e;.s.  Fe)r  this  re;a.se)n.  we;  e;xpe;e:t 
that  many  affe;e:te;el  e;mj)le)ve;rs  we)ulel 
me;e;t  the;  SBA  stanelarel  for  small 


e;ntiti(;.s.  He)we;ve;r,  the;  stanelarels 
e)utlineel  in  this  pro])e)se;el  rule;  applv  te) 
i.s.sue;r.s  e)f  small  gre)up  market  he;alth 
insurane:e;  e;e)ve;rage;.  and  ne)t  to  anv 
small  e;mple)ye;rs  that  e;h;e;t  te)  purchase; 
sue:h  e:e)ve;rage;  e)n  l)e;half  e)f  their 
e;mple)ye;e;s  (that  is,  the;  final  rule; 
impae:ts  what  e:e)ve;rage  is  available;  te)  he 
])ure:hase;el).  We;  antie:ipate;  that  the 
e;s.se;ntial  he;alth  l)e;m;fit.s,  e:oui)le;d  with 
the;  iihility  to  e;e)mpare;  ])l;m.s  l)ase;d  een 
me;lal  le;ve;l,  will  h;cid  togr(;at(;r 
tran.s])cire;ne:v  anel  r(;elue:e  lrans;ie;tion 
e:e).sts  fe)r  sniiill  e;mple)ve;r.s. 

HHS  antie:ij)ate;.s  that  the;  ])rovi.sie)n.s  in 
this  |)re)pe)se;el  rule;  will  have  a  peesitive 
e;ffe;e:t  e)n  j)rovide;r.s — parlie:idarly  tho.se; 
e)ffe;ring  .se;rvie:e;.s  in  are;iis  where;  many 
inelivielual  market  e;nre)lle;e;.s  |)revie)uslv 
eliel  not  have;  e;e)ve;rage;  for  these  .se;rvie;e;.s. 
anei  theese  whe)  .se;rve;  a  substantial  share; 
e)f  the  le)w-ine;e)me  ])opidatie)n.  HITS 
antie:i])ate;.s  that  small  ])re)vielers  will 
alse)  e;xpe;ri(;ne;e;  peesitive;  e;ffe;e:ts  relating 
te)  the;  i)re)visie)ns  of  this  prope)se;el  rule. 

Thereibre,  the  .S(;e:re;tary  e:e;rtifie;s  th.it 
this  final  rule;  will  ne)t  have;  a  .signifie:ant 
imj)ae:t  een  a  sid).stautial  numl)e;r  e)f  small 
e;ntitie;s.  We;  we;le:e)me;el  e:e)mme;nts  on  the; 
analysis  ele;.se:ril)e;el  in  this  s(;e:tie)n  anei  e)n 
I  UTS’s  e;e)ne:hi.sie)n. 

VII.  l]nfiinde;d  Manelate;s 

Se;e:tie)n  202  e)f  the;  Unfuneleel 
Mimelate;s  Re;fe)rm  Ae;t  (UMRA)  of  100.') 
re;e]inre;s  that  age;ne:ie;.s  a.sse;.s.s  antie;i])ated 
e;e).sts  anei  he;ne;fits  hefeere;  issinng  anv 
final  rule;  that  ine;luele;s  a  fe;ele;ral 
manelate;  that  e:e)idd  r(;sult  in 
e;xpe;nelitur(;  in  any  e)ne;  ye;ar  by  state;. 
le)e:al  e)r  tribal  ge)ve;rnme;nt.s.  in  the 
aggre;g;ite;.  eer  by  the;  private;  .se;e:te)r.  e)f 
.Slot)  millie)!)  in  lOO.")  eleellars,  u])elate;el 
annually  for  inllatie)!).  In  e;arly  2013. 
that  thre;.she)lel  level  is  appre)xim;ite;lv 
.Si 3?)  millie)!). 


IIMRA  ele)e;.s  ne)t  iielelre;.s.s  the;  te)tal  e:e).st 
of  i!  final  rule.  Rather,  it  feeeaises  on 
e:e;i't<iin  e:iite;ge)rie;.s  of  e:e).st.  mainly  the)se; 
‘‘f'e;ele;r<il  manelate;"  e:e)sts  re;sulting  fi'e)m: 
(1)  lmpe)sing  e;nfe)ie:e;al)le;  elutie;.s  e)n  st.ite, 
le)e:iil.  e)r  tribal  ge)ve;rnme;nts.  e)r  e)n  the; 
private;  .se;e:te)r;  e)r  (2)  ine:re;asing  the; 
stringe;ne;y  e)f  e:e)nelitie)n,s  in,  e)r 
ele;e:i-e;a,sing  the  funeling  e)f,  stiile;,  le)e:al.  e)r 
tribal  ge)ve;rnme;nt.s  uneler  e;ntitleme;nt 
pre)gi';uns. 

ne;e;ause;  state;s  iU’e;  ne)t  re;eiuii’e;el  te)  se;l 
up  an  Exe:himge;.  anei  l)e;e:iuise  grants  eire 
aviiiliihle  fe)r  funeling  e)f  the 
e;.st;il)lishment  e)f  an  l’;xe:himge  by  ei  steile, 
we;  antie:ip;ite;  that  this  fiiiiil  lule;  we)ulel 
ne)l  imi)e)se;  e:e)sts  aheeve;  that  thre;she)lel 
e)n  state,  le)e;al.  e)r  Tribal  geevernments.  In 
aelelitie)!),  l)e;e;au.se  states  largely  alreaely 
e:e)lle;e:t  inibrmatie)])  e)n  phm  rates  anei 
heenefits  to  lie:e;nse;  them,  we;  believe  that 
the;  hurelen  e)n  states  is  limiteel. 

He)wever,  hee;ause  the;.se;  e;e)sts  have;  ne)t 
l)e;e;n  e;.stimateel,  HITS  sought  e:e)nime;nt.s 
eni  any  adelitie)nal  hurelens. 

Dneler  the  final  rule,  issuers  will 
pre)viele;  ce)ve;rage;  of  e:e;i  tain  benefits. 
VYhile  seam;  issueis  may  ne)t  e:urre;ntly 
e)ffer  benefit  pae;kage;s  that  me;e;t  the; 
stanelarels  e)utline;el  in  the  final  rule,  we; 
:intie:ipate;  that  the;  aelmini.stiative  eio.sls 
as.se)e:iate;el  with  e:e)m])liane:e;  will  fall 
l)e;le)w  the;  thre;.she)lel.  We;  antie;i])ate;  that 
sue:!)  aehninistrative  e;o.sts  will  he; 
e:e)ne:e;ntr<ite;el  in  the;  initial  ye;cir,  with 
e:osts  signifie:antly  ta])e;ring  e)ff  eluring 
sul).se;epie;nt  ye;ar.s. 

The  he;ne;hmark-l)ase;el  a])])i'e)<ie;h  te) 
elefining  EHB  e;nsure;s  that  EHB  will 
re;ne;e:t  the;  .se;e)|)e;  e)f  .se;rvice;.s  e)ffere;el  by 
cl  “tyi)ie:al  e;mple)ye;r  plan.”  Ae:e;e)relingly, 
we;  antie;i]);ite  that  many  small  gre)U|) 
nicuket  plans  me;e;t  e)r  are  cle)se;  te) 
meeting  the  e:e)ve;rage  re;eiuire;me;nt.s  for 
EHB  anei  will  ne)t  neeel  to  incur 
signifie:ant  aehnini.strative;  co.sts  te)  bring 
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ciirrcMitly  available  plans  into 
coinijlianee.  Individual  market  ])lans  are 
somewhat  less  likely  to  cover  all 
statutorily  r(!(]nir(!d  benefits  and 
services  as  described  in  this  final  ride: 
however,  many  such  ])lans  are  offered 
by  issuers  with  diverse  iiortfolios  that 
may  include  small  and  large  group 
products  or  other  individual  market 
products  that  do  include  the  reipiired 
.services.  /\ccordingly.  we  do  not 
antici])ate  that  the  jirovisions  related  to 
the  FUB  package  outlined  in  the  final 
rule  impose  costs  greater  than  S13t) 
million  on  the  private  sector. 

(Consistent  with  jiolicv  embodied  in 
UMRA,  this  final  rule  has  been  designed 
to  he  a  low-hnrden  alternative  for  state, 
local  and  tribal  governments,  and  the 
private  .sector  while  achieving  the 
objectives  of  the  Affordable  (Care  Act. 

VIII.  Federalism 

Fxecntive  Order  13132  e.stahlishes 
certain  requirements  that  an  agency 
mu.st  meet  when  it  ])romulgate.s  a 
])roposed  ride  that  imposes  snhstantial 
direct  re(|nirement  costs  on  state  and 
local  governments,  jireeinjits  state  law. 
or  otherwise  has  federalism 
im|)lications. 

.Stales  regulate  health  insurance 
coverage.  .States  would  continue  to 
ajiply  .state  laws  regarding  health 
insurance  coverage.  However,  if  any 
stale  law  or  reipiirement  prevents  the 
ap])lication  of  a  federal  standard,  then 
that  particular  slate  law  or  reipiirement 
would  he  preempteil.  .State  requirements 
that  are  more  stringent  than  the  federal 
reiiuirements  would  not  he  preempted 
by  this  proposed  rule  unless  such 
reipiirements  jirevent  the  application  of 
federal  law.  Accordingly,  states  have 
significant  latitude  to  impo.se 
reijuirements  with  res])ect  to  health 
insurance  coverage  that  are  more 
consumer-protective  than  the  Federal 
law. 

In  the  view  of  HH.S,  this  final  rule 
does  not  impose  substantial  direct  costs 
on  state  and  local  governments. 
However,  we  believe  that  this  final  rule 
has  federalism  implications  due  to 
direct  effects  on  the  distribution  of 
])ower  and  responsibilities  among  the 
.state  and  Federal  governments  relating 
to  determining  .standards  for  health 
insurance  coverage  that  is  offered  in  the 
individual  and  small  groiq)  markets. 
Fach  state  would  adhere  to  the  federal 
standards  outlined  in  this  final  rule  for 
pnr|)ose.s  of  determining  whether  non- 
grandfathered  individual  and  small 
grou])  market  health  insurance  coverage 
includes  the  EHB  ])ackage.  or  have  HH.S 
enforce  these  policies. 

HH.S  exjiecis  that  the  federalism 
imjilications,  if  any,  are  substantially 


mitigated  for  a  number  of  reasons.  First, 
the  final  rule  affords  discretion  to  states 
to  select  an  FHB-henchmark  plan.  .States 
also  can  choose  to  he  responsible  for 
evaluating  the  .selected  benchmark  and 
making  adjustments  as  needed,  and  for 
determining  whether  non-grandfathered 
individual  and  small  group  market 
health  insurance  coverage  meets  the 
standards  outlined  in  this  final  rule. 
While  this  final  ride  establishes  new 
federal  standards  for  certain  health 
insurance  coverage,  slates  will  retain 
their  traditional  regnlatorv  roles. 

Further,  if  a  state  elects  not  to 
substantially  enforce  the  standards 
outlined  in  the  final  ride,  the  federal 
government  will  assume  responsihility 
for  these  standards. 

In  com])liance  with  the  re(|uirement 
of  Executive  Order  13132  that  agencies 
examine  closely  any  policies  that  mav 
have  federalism  imiilications  or  limit 
the  ])olicymaking  discretion  of  the 
states,  HH.S  has  made  efforts  to  consult 
with  and  work  coojieratively  with  states 
as  evidenced  by  continued 
conmnmication  through  weekly  calls 
and  listening  sessions. 

HH.S  initiated  weekly  calls  with  key 
stakeholders  from  states  in  Ajiril  2010 
as  a  way  for  HI  l.S  and  states  to  have  a 
regular  means  of  commnnication  about 
the  Affordable  Oare  Act.  'I'he  audience 
for  the  call  is  “.State  Oovernment 
Implementers  of  the  Affordable  Oare 
Act”  which  often  includes  Oovernors' 
office  staff,  state  Medicaid  Directors’ 
staff.  Insurance  (lommi.ssioners’  staff, 
state  high  risk  |)ool  staff.  Exchange 
grantees,  health  reform  coordinators, 
and  other  .state  staff.  National 
intergovernmental  organizations  are  also 
invited  to  jiarticipate.  Regular 
liarticijiants  al.so  include  reinesentatives 
from  the  following  intergovernmental 
organizations: 

•  National  (Governors  A.ssociation 

•  National  Conference  of  .State 
Legislatures 

•  National  Association  of  Medicaid 
Directors 

•  National  A.ssociation  of  Insurance 
("ommi.ssioners 

•  American  Fublic  Human  .Services 
Association 

•  'file  Council  of  .State  Covernmenls 

•  National  Academy  for  .State  Health 
Folicy 

•  National  Association  of  Counties 
These  calls,  in  addition  to  listening 

sessions  sjiecifically  related  to  EHB, 
have  heliied  HH.S  understand  states’ 
major  (]ne.stion.s  about  inqilemenlation 
of  the  Affordable  Care  Act.  Ongoing 
communication  with  states  allowed 
HHS  to  develop  policy  that  addressed 
two  central  issues:  Flexibility  and  .stale- 


required  benefits.  The  benchmark 
approach  allows  stales  to  select  a 
benchmark  option  that  offer  benefit 
packages  that  reflect  the  needs  of  their 
])opnlalion.s  and  maintain  state-reiinired 
lienefits  that  were  enacted  before 
December  31. 2011.  This  approach 
minimizes  state  burden  while  increasing 
access  to  (piality  health  care. 

List  of  Sulijeels 

45  Crn  Part  147 

Health  care.  Health  insurance. 
Reporting  and  recordkeejiing 
reiiuirements.  .State  regulation  of  health 
insurance. 

45  C^FIi  Part  1 55 

Administrative  practice  and 
procedure.  Advertising,  Brokers, 

Coidlict  of  interest.  Consumer 
])rotection.  Crant  jirograms — health, 
Crants  administration.  Health  care. 
Health  insurance.  Health  maintenance 
organization  (HMO).  Health  records. 
Hospitals,  Indians,  Individuals  with 
disabilities.  Loan  program.s — health. 
Organization  and  functions 
(Covernment  agencies),  Medicaid, 

Fublic  assi.stance  programs,  Re])orting 
and  recordkee])ing  requirements.  .Safelv, 
.State  and  local  governments.  Technical 
assistance.  Women,  and  Youth. 

45  CPU  Part  155 

Administrative  jiractice  ami 
lirocedure.  Advertising,  Advisorv 
Committees,  Brokers,  Conflict  of 
interest.  Consumer  protection.  Crant 
jirogram.s — health.  Crants 
administration.  Health  care.  Health 
insurance.  Health  maintenance 
organization  (HMO),  Health  records. 
Hospitals.  Indians,  Individuals  with 
disabilities.  Loan  programs — health. 
Organization  and  functions 
(Covernment  agencies).  Medicaid, 

Fublic  assi.stance  programs.  Re])orting 
and  recordkeejiing  requirements,  .Safety. 
.State  and  local  governments,  .Sunshine 
Act.  Technical  assistance.  Women,  and 
Youth. 

Department  of  Health  and  Human 
Services 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  of  Health  and 
I  hnnan  .Services  amends  4.5  CFR  jiarts 
147.  155.  and  15(»  as  .set  forth  below: 

Subchapter  B — Requirements  Relating  to 
Health  Care  Access 

PART  147— HEALTH  INSURANCE 
REFORM  REQUIREMENTS  FOR  THE 
GROUP  AND  INDIVIDUAL  HEALTH 
INSURANCE  MARKETS 

■  I .  The  authority  citation  for  part  147 
continues  to  read  as  follows: 
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Aulhorily:  .S(n:s  2701  through  270:i,  2701. 
and  2702  nl  llu!  l’nl)li(:  Iltiallli  Snrvic.o  .\(;1  (42 
ll.SC  OOO};”  llir()ii<;h  SOOf-o-OO.  :50()<>}>-01.  and 
;i00‘>i>-02).  as  ainiMidiHl. 

■  2.  Section  147. 1.50  is  added  to  read  as 
follows: 

§  1 47.1 50  Coverage  of  essential  health 
benefits. 

(a)  /ff.*r/////Yoneij/  to  covor  Iho  ossontiol 
luuillh  hanofits  /K/cAoge.  A  health 
insurance!  issin'r  offering  health 
insurance  coverage  in  the  individual  or 
small  group  mark(!t  must  ensure  that 
such  coverage  includes  the  (issential 
health  henefils  package  as  defined  in 
s(!ction  1302(a)  of  the  Affordable  (iare 
Act  effective  tor  plan  or  policy  years 
h(!ginning  on  or  after  )aniiarv  1. 2014. 

(h)  Cost-sharing  undar  f’ronp  health 
fdans.  iRe.served.l 

(c)  Child-onlv  plans.  If  a  health 
insurance  issuer  offers  health  Insurance 
coverage  in  any  level  of  coverage 
specified  under  section  1302(dKl)  of  the 
Affordahli!  Care  Act,  the  issuer  must 
offer  coverage  in  that  hivel  as  a  plan  in 
which  the  onlv  enrollees  are  individuals 
who.  as  of  the  heginning  of  a  plan  year. 
hav(!  not  attained  the  age  of  21. 

PART  155— EXCHANGE 
ESTABLISHMENT  STANDARDS  AND 
OTHER  RELATED  STANDARDS 
UNDER  THE  AFFORDABLE  CARE  ACT 

■  3.  The  authority  citation  for  jjart  155 
is  revi.sed  to  read  as  follows: 

Aulluirily:  Title  1  of  IIk;  .Mfordahle  (ian; 
Act.  sections  131)1.  1302.  1303.  1304.  1311. 
1312. 1313.  1321. 1322.  1331.  1334.  1402. 
1411.  1412.  1413.  I’ni).  1..  1 1  1-14«.  124  .Slat. 
110  (42  ll.S.C.  1H021-1H024.  1K031-1H033. 
1H041-1H042.  laO.Tl.  100.54.  1H071.and 
180«1-1»0H3. 

■  4.  Section  155.170  is  added  to  suhj)<irt 
B  to  reiid  as  follows: 

§155.170  Additional  required  benefits. 

(a)  Additional  reqnired  benefits.  (1)  A 
Stale  may  retiuire  a  QMB  to  offer 
benefits  in  atldition  to  the  e.ssential 
health  benefits. 

(2)  A  State-retpiired  benefit  enacted 
on  or  before  December  31 . 201 1  is  not 
considered  in  addition  to  the  e.ssential 
health  benefits. 

(3)  The  Rxchitngt!  shall  identifv  which 
.slate-rerinired  benefits  an:  in  excess  of 
l-HB. 

(h)  Pavinents.  'I’he  .State  must  make 
piiyments  to  defrav  the  co.st  of 
.tdditional  retinired  benefits  s])ecified  in 
paragraph  (a)  of  this  section  to  one  of 
the  following: 

(1)  To  an  enrollee.  as  defined  in 
§  155.20  of  this  suhehapter:  or 

(2)  Directly  to  the  QHI’  i.ssner  on 
liehalf  of  the  individual  described  in 
jraragraph  (l))(l)  of  this  .section. 


(c)  Cost  of  additional  re(]nired 
Ixniefits.  (ij  Rach  QDB  issncir  in  the 
State  shall  (piantify  cost  attrihnlahle  to 
each  additional  reipiired  benefit 
specificid  in  paragraph  (a)  of  this 
section. 

(2)  A  QlIB  issuer's  calculation  shall 
he: 

(i)  Based  on  an  analysis  performed  in 
accordance  with  generally  accepted 
actuarial  i)rinciples  and  methodologies; 

(ii)  (iondneted  by  a  memhi!r  of  the 
American  Acadciiny  of  Actuaries:  and 

(iii)  Repoited  to  the  Rxchange. 

■  5.  Revise  §  155.1045  to  niad  as 
follows: 

§155.1045  Accreditation  timeline. 

(a)  Timeline.  The  Exchange  must 
(!.stal)lish  a  uniform  ])(!riod  following 
certification  of  a  QIIB  within  which  a 
QHP  issuer  that  is  not  already 
accredited  must  become  accr(!dited  as 
i'(!(]uired  by  §  15().275  of  this  .snhcha|)ter. 
except  for  imdti-state  plans.  The  U..S. 
Office  of  Personnel  Management  will 
establish  tlu!  accriulitation  period  for 
multi-state  i)lans. 

(h)  Tedendiv- facilitated  Hxchange. 
rh(!  acci(!dilation  liiiKilim!  used  in 
fed(!rally-facilital(!d  fixchanges  follows: 

(1)  Dining  c(!i  tification  for  an  i.ssiuir's 
initial  vear  of  Q1  IP  certification  (for 
(!xample.  in  2013  for  the  2014  covinagi! 
y(!ar).  a  Qltl^  i.ssni!r  without  (!xisting 
conmuircial.  Miidicaid.  or  Exchange 
health  plan  accriiditation  grantiul  by  a 
lecognized  acenuliting  entity  for  tlu! 
same  Stati!  in  which  the  i.ssner  is 
applying  to  otter  coverage  must  have 
scheduled  or  plan  to  schedule  a  niview 
of  QHP  policies  and  ])rocedur(!s  of  the 
applying  QHP  issuer  with  a  recognized 
accrediting  liiititv. 

(2)  Prior  to  a  QHP  issuer's  .second  vear 
and  thii'd  year  of  QHP  certification  (for 
examj)le.  in  2014  for  the  2015  coverage 
year  and  2015  for  the  2010  t:overage 
year),  a  QHP  issuer  must  hi!  accredited 
by  a  lecognized  accrediting  entitv  on  the 
policies  and  ])roe:(!dures  that  an; 
applicable  to  their  Exchange  products, 
or  a  QHP  i.ssner  must  have  commercial 
or  Medicaid  health  plan  accreditation 
granted  by  a  recognized  accrediting 
entity  for  the  .same  .State  in  which  the 
i.ssner  is  oUering  Exchange  coveiage  and 
the  administrative!  polici(!s  and 
proc(!dnr(!S  nnderlying  that 
accr(!ditation  must  he  th(!  same  or 
similar  to  the  administiativi!  policies 
and  pi’oc(!(hni!S  n.sed  in  connection  with 
the  QHP. 

(3)  Pi'ior  to  the  QHP  issn(!r'.s  foin  th 
y(!ar  of  QHP  certification  and  in  every 
snh.s(!(|nenl  year  of  certification  (for 
(!xam|)l(!,  in  2010  for  the  2017  covei'age 
year  and  forwai'd).  a  QHP  i.ssner  mu.st  he 


acf:r(!dited  in  accoiclance  with  §  150.275 
of  this  snhchai)l(!r. 

PART  156— HEALTH  INSURANCE 
ISSUER  STANDARDS  UNDER  THE 
AFFORDABLE  CARE  ACT,  INCLUDING 
STANDARDS  RELATED  TO 
EXCHANGES 

■  ().  Tlu!  authority  citation  for  part  150 
is  revi.sed  to  i'(!ad  as  follows; 

Aulhorily:  'I'illi!  I  of  tlii!  Alfontal)!!!  Hare 
Act.  siulions  1301-1304.  1311-1312.  1321- 
1322.  1324.  1334,  1 342-1 343.  and  1401- 
1402.  Pill).  1..  111-148.  124  .Slat.  110  (42 

18021-18024.  18031-18032.  18041- 
18042.  18044.  180.54.  18001.  18003.  18071. 
and  20  l!..S.(;,  3015). 

■  7.  .Section  150.20  is  amended  by 
adding  new  definitions  for  "Actuarial 
value  (AV)."  "Base-benchmark  plan." 
“EHB-henchmark  plan."  "Essential 
health  henefils  package  or  El  IB 
package."  and  "Percentage  of  the  total 
allowed  co.sis  of  hiinefits"  in 
aljihahetical  order  to  read  as  follows; 

§156.20  Definitions. 

Actnari(d  v(dne  (AV)  means  the 
])ercentage  |)aid  by  a  hiialth  plan  of  the 
percentage  of  the  total  allow(!d  costs  of 
l)(!nefits. 

***** 

liase-hencinnark  plan  means  the  ])lan 
that  is  .siilected  by  a  .Stall!  from  the 
options  descrih(!d  in  §  150.1()()(a)  of  this 
suhehapter.  or  a  default  benchmark 
plan,  as  described  in  §  150.1()()(c)  of  this 
suhehapter.  jnior  to  any  adjn.stments 
made  pursuant  to  the  benchmark 
standards  described  in  §150.110  of  this 
snl)chaj)ter. 

***** 

HHB-henchmark  plan  means  the 
.standardiziul  .set  ofes.sential  health 
benefits  that  must  he  met  by  a  QHP.  as 
defined  in  §  155.20  of  this  section,  or 
other  i.ssner  as  reijuired  by  §  147.150  of 
this  suhehapter. 

Essenti(d  health  benefits  package  or 
HUB  package  means  the  scojje  of 
covered  benefits  and  associated  limits  of 
a  health  plan  offered  by  an  issuer  that 
provides  at  least  the  ten  statutory 
categories  of  benefits,  as  ile.scrih(!d  in 
§  15().110(a)  of  this  .snbi:ha])ter;  piovides 
the  benefits  in  the  manner  de.scrihed  in 
§150.115  of  this  suhehapter;  limits  co.st 
sharing  for  such  coverage  as  de.scrihed 
in  §  150.130;  and  subject  to  ofleiing 
catastrophic  plans  as  desciibed  in 
.section  1302(e)  of  the  Affordahle  Hare 
Act.  provides  distinct  levels  of  coveiage 
as  described  in  §150.140  of  this 
siibchajiter. 

***** 

Percentage  of  the  toted  (d lowed  costs 
of  benefits  means  the  anticipated 
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covered  iiKidical  spending  for  EHIi 
coverage;  (as  defined  in  1 .58.1 1  ()(a)  of 
tliis  subcliapter)  ])aid  by  a  health  ])lan 
for  a  standard  popniation,  coin|)nted  in 
accordance  with  the  i)lan’s  cost-sharing, 
divided  by  the  total  anticipated  allowed 
charges  for  fillb  cov(;rage  provid(;d  to  a 
.standard  ])opnlation,  and  (;xpre.ss(;d  as  a 
perci;ntag(;. 

***** 

■  8.  Snhpart  13  is  revi.sed  to  read  as 
follows: 

Subpart  B — Essential  Health  Benefits 
Package 

1,50. too  .Stale  seUjctien  of  henchinark. 
15().1()5  D(!lerininalion  of  El  IB  for  imilli- 
stale;  plans. 

150.1 10  El  IB-hencInnark  plan  standards. 
150.115  Provision  of  EIIH. 

150.122  Pr(;s(:ri|)tion  drug  Ijeiudits. 

150.125  Prohihilion  on  discrimination. 

150. 150  (fosl-sharing  nupiirements. 

150.155  AV  caltudalion  for  d(!l(!rinining 
level  of  coverage. 

150.140  L(!V(;Is  of  coverage. 

15().145  llelerininalion  of  ininiimim  x  alne. 
150.150  Application  to  stand-alone  dental 
])lans  inside;  the  Exediange;. 

Subpart  B — Essential  Health  Benefits 
Package 

§  156.100  State  selection  of  benchmark. 

l'iiie;h  .Slide  nniy  ielentifv  a  single;  El  115- 
be;ne;hniark  ])l<ni  ae:e:e)reling  te;  the; 
.se;le;e:lie)n  e;rite;ria  ele;se:rihe;el  he;le)w: 

(it)  Stdto  salaction  oj  iHisa-lmnchnun'k 
plan.  The  eiptietns  frenn  whie;h  it  biise- 
l)e;nchinark  plan  niiiy  he;  .sele;e:le;d  by  the 
.Slate;  are;  the;  folletwing: 

(1)  Small  ^ronp  markat  liaalth  plan. 
The;  largest  health  ])lan  by  e;nre)lhne;nt  in 
any  of  the  three  larg(;st  small  gretup 
insurane;e  proelue:ts  by  enreilbnent,  as 
defineel  in  S  159.110  of  this  snbjiart,  in 
the  State’s  .small  grenip  marke;!  as 
defined  in  155.20  of  this  .sube:hapter. 

(2)  State  employee  health  benefit 
plan.  Any  eif  the;  largest  thre;e  emplovee; 
health  bent;fit  plan  options  by 
einretllment  etffereel  anel  gene;riillv 
available  to  .State;  emple)ye;t;.s  in  the;  .Stale 
invetlveel. 

(3)  FEIIBP  plan.  Any  of  the;  largest 
thre;e;  national  Eeele;ral  Em])le)ye;t;.s 
He;alth  Benefits  Breigram  (EEHBP)  jihin 
e)])lie)ns  by  aggre;gate;  enretllment  that  is 
e)ffe;re;el  te;  all  he;alth-be;ne;fits-e;ligihle; 
fe;el(;ral  emj)le)ye;e;s  uneler  5  II.SC  8903. 

(4)  UMO.  The;  covenige  jilan  with  the 
liuge;.st  insure;ei  e:e)mme;re:ial  nem- 
Me;elie:aiel  e;nre)llme;nt  e)ffe;re;el  by  a  health 
miiintenane;e  eirganizatiem  operating  in 
the;  State;. 

(h)  El lli-henehmark  selection 
stamhnds.  In  oreler  te;  be;e;e)me  an  EHB- 
be;ne;hmark  plan  as  elefineel  in  ^150.20 
e)f  this  suhediiipter,  a  .stat(;-.se;le;cte;d  base- 
henchmark  plan  must  mee;t  the; 


re;epure;me;nts  feir  e.eiveiiige  eif  benefits 
iinel  limits  ele;.se:ril)e;el  in  150.110  e)f  this 
suhiiart;  iinel 

(e:)  Default  base-benchmark  plan.  If  ii 
.Slide  ele)e;.s  neit  niiike  a  ,se;le;e:lie)n  using 
the;  ])re)e:(;.ss  ele;fine;el  in  §  150.100  e)f  tliis 
se;e:tie)n,  the;  elefaidt  hii.se;-he;ne:hmark 
plan  will  be;  the;  large;st  pliin  by 
enreilhnemt  in  the;  liirge;st  jneielue:!  by 
e;nre)llme;nt  in  the;  .Stide;’s  small  gremp 
marke;t.  If  (Iimm.  the;  U..S.  Virgin  Islanels, 
Ame;rie:an  .Sameiii,  eir  the;  Neathern 
Mariiinna  Islanels  ele;  neil  make;  a 
he;ne:hmiirk  .se;le;e;tie)n,  the  elefaidt  base;- 
benclmiiirk  pliin  will  be;  the  largest 
EEHBP  plan  by  eairollment. 

§156.105  Determination  of  EHB  for  multi¬ 
state  plans. 

A  mnlti-state  j)lan  must  me;e;t 
be;ne;hmark  stanelarels  .sed  by  the  II..S. 
Offie;e  of  Personnel  Mimage;m(;nt. 

§  1 56.1 1 0  EHB-benchmark  plan  standards. 

An  EHB-bene;hmark  plan  must  me;e;t 
the  feilleiwing  stanelarels: 

(ii)  EHB  coverage.  Preiviele  e;o\’e;rage;  eif 
id  le;a.st  the;  feilleiwing  e;ide;ge)rie;.s  eif 
l)e;ne;fits: 

(1)  Amhidateirv  ])idient  se;rvie:e;s. 

(2)  Eme;rge;ne:y  se;rvie:e;.s. 

(3)  I le).s])itidizidie)n. 

(4)  Mide;rnity  iinel  neiwheirn  e:iire;. 

(5)  Mental  he;allh  iinel  snbstane'.e;  use 
eliseirde;!’  se;rvie:e;s.  ineiliieling  heihiivieiral 
heiiilth  tre;alme;nt. 

(0)  Pre;.se:riptie)n  elriigs. 

(7)  Rehabilitative  anel  habilitative 
se;rvie;es  anel  ele;vie:e;.s. 

(8)  Eabeiratorv  servie:e;.s. 

(9)  Pre;ventive  anel  wellneiss  se;rvie:e;.s 
anel  e:hronie:  eli.seiase  management. 

(10)  Peeliatrie:  services.  ine:lueling  eiral 
and  vision  e:are;. 

(b)  (Coverage  in  each  benefit  category. 
A  bii.se-heneihmark  plan  neil  providing 
any  c:overage  in  eine  eir  more  of  the 
categeirieis  ele.se:ribe;el  in  paragraph  (a)  eif 
this  .se;e:tion,  must  be;  siipphanenteel  as 
(bllows: 

(1)  (General  sn})plementation 
methodology.  A  hii.se-he;nchmiirk  plan 
that  eloe;s  neit  ine:liide  items  or  .se;rvices 
within  one  ea'  meae  eif  the  e:iite;ge)rie;s 
ele;.se:ribeel  in  piiragrajih  (a)  of  this 
se;ction  must  be;  sui)])lenuade;el  by  the; 
aelelitiem  eif  the;  e;nlire;  e:ide;ge)rv  eif  siie:h 
be;ne;fits  e)ffere;el  nnele;r  any  either 
bene’.hmark  plan  eijitiein  elese:ribe;el  in 

§  150.100(ii)  eif  this  sub]iiirt  unless 
eithea  vvise  ele;se;rlbe;el  in  this  .siib.see:tiein. 

(2)  Supplementing  pediatric  oral 
services.  A  hiise-he;ne:hmiirk  plan  liie;kin< 
the  e:ide;geiry  eif  pe;eliidrie:  eiral  .se;rvie:e;,s 
must  be  sii]i]ile;nu;nte;el  by  the  aelelition 
eif  the  entire;  cidi;geiry  of  pe;eliidric  eiral 
heaiefits  frenn  eine  eif  the;  feillowing: 

(i)  The  FEDVIP  (k;ntiil  plan  with  the 
largeist  natieinal  i;nrollme;nl  that  is 


ele;.se:ribe;ei  in  anel  off(;re;el  tei  fe;ele;riil 
e;m]iloye;e;s  uneler  5  l)..S.C.  8952:  eir 

(ii)  'i’he;  lie;iu;fit.s  iivailable  uneler  that 
.State’s  .se;paride;  ('.HIP  pliin,  if  a  seipiirate 
('.HIP  pliin  exists,  tei  the;  eligibility  grein]i 
with  the;  highest  enreillment. 

(3)  Supplementing  pediatric  vision 
seivices.  A  liase;-be;nchmark  plan  liie:king 
the;  e:iite;geiry  eif  peieliatrie:  visiein  .se;rvie;e;.s 
nuKst  be  .sii]ijilementeel  by  the  aelelitiem 
eif  the;  entire;  e;ide;geiry  eif  peeliatrie  visiein 
heaiefits  frenn  eine  eif  the;  feilleiwing: 

(i)  'I'he  FEDVIP  visiein  jilan  with  the 
largei.st  national  enrollment  that  is 
eiffereiel  tei  feeleral  empleivees  uneler  5 
II.SC  8982:  or 

(ii)  3'he  benefits  available  imeleir  the 
.State’s  sepiirate  CHIP  plan,  if  a  separate 
CHIP  ]iliin  exists,  to  the;  eligibility  greiup 
with  the  highest  enrollment. 

(e:)  Snp{)lementing  the  defanit  base- 
benchmark  plan.  A  elefaidt  ba.se- 
be;ne;hmark  plan  as  elefine;el  in 
§  150.100(c)  of  this  snhpart  that  lae:ks 
any  cale;geirie;s  eif  ei.ssential  health 
benefits  will  he  supplementeel  by  IIII.S 
in  the  feilleiwing  eirder,  tei  the;  i;xtent  that 
any  of  the;  plans  offer  lie;ne;fits  in  the 
missing  EHB  e:ate;ge}rv: 

(1)  The;  large;st  ]ilan  hv  e;nrolhnent  in 
the;  .se;e:einel  large;st  jireiehie:!  by 
e;nreillment  in  the;  .State’s  sniiill  greiii]) 
niiirket,  iis  ele;fine;el  in  §  155.20  eif  this 
.siihe;hapte;r  (exe;e;pt  feir  peieliatrie:  eiral  and 
visiein  hemeifils): 

(2)  'I’he  largeist  plan  hv  enreillment  in 
the  thirel  largest  preiehie:!  hv  enreillment 
in  the  .Slide’s  small  greinp  market,  as 
defineel  in  §  155.20  eif  this  subchapter 
(e;xi:ept  feir  jieeliatrie;  eiral  iinel  visiein 
bemefits): 

(3)  3’he  liirgeist  national  FEIIBP  plan 
by  enreillment  ae;rei.ss  .States  that  is 
eiffereiel  tei  feeleral  employeies  uneler  5 
II.SC  8903  (exe:ept  feir  peeliatrie:  oral  anel 
visiein  benefits): 

(4)  The  plan  ele.se;rilieel  in  jiaragraph 
(b)(2)(i)  of  this  see:tiein  with  respee:t  to 
]ieeliatric  eiral  e:are  benefits: 

(5)  'Fhe  plan  dese:ribed  in  paragraph 
(li)(3)(i)  of  this  section  with  re;spee:t  tei 
Jieeliatrie  visiein  care;  henefits;  anel 

(0)  A  hiihilitative  be;nefit  elete;rmine;el 
hv  the;  jilan  as  ele;.se:rihe;el  in 
§  150. T1 5(a)(5)  of  this  siihiiart  eir  by  the; 
.State  as  de;se:ribe;el  in  jiaragrajih  (f)  of 
this  se;e:tiein. 

(el)  Non-discrimination.  Ned  ine:lnele; 
elise:riminateiry  be;ne;iit  elesigns  tluit 
e:eintriive;ne;  the  nein-elise:riminiitiein 
stiinelarils  elefineel  in  §  150.125  of  this 
snlijiart. 

(e)  Balance.  Ensure  iin  aj)|)reijiriate 
balance  ameing  the;  EHB  e;ate;geirie;s  tei 
einsure  that  benefits  are;  neit  unduly 
weighteiel  teiwarel  any  e:ate;gory. 

(0  Determining  habilitative  seivices.  If 
the  base-benchmark  jilan  deies  ned 
ine;lude;  coverage  for  habilitative 
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services,  the  State  inav  determine  which 
.services  an;  included  in  that  categorv. 

§156.115  Provision  of  EHB. 

(a)  Provision  of  13113  means  that  a 
Innilth  plan  j)ix)vides  henefits  that — 

(1)  Are  simslantially  etinal  to  the  13113- 
iHmchmark  plan  including: 

(1)  (Covered  henefits: 

(ii)  Limitations  on  coverage  including 
coverage  of  iMMiellt  amount,  duration, 
and  .scoj)e:  and 

(iii)  Prescription  drug  henefits  that 
meet  the  requirements  of  §  1.5(3.122  of 
this  snl)j)art; 

(2)  With  the  exce])tion  of  the  f3113 
category  of  coverage  for  pediatric 
.services,  do  not  exclude  an  enrollee 
from  coverage  in  an  13113  categorv. 

(3)  With  respect  to  the  mental  health 
and  snh.stance  use  disorder  services, 
including  behavioral  health  treatment 
.services,  required  under  §  1.5(i.rH)(a)(.5) 
of  this  snhpart.  conqjly  with  the 
re(jnirement.s  of  §  14(5.13(3  of  this 
suhchapter. 

(4)  Include  preventive  health  services 
de.sc:ribe(l  in  §  147.130  of  this 
snt)chai)ter. 

(.5)  If  the  13113-henchmark  jjlan  does 
not  include  coverage  for  hahilitativi! 
.services,  as  descrilHul  in  §  1.5(5.110(0  uf 
this  snhpart.  include  habilitative 
.services  in  a  manm;r  that  meets  one  of 
the  following — 

(i)  Provides  paritv  bv  covering 
habilitative  .scn  vices  benefits  that  are 
similar  in  scope,  amount,  and  duration 
to  benefits  covereil  for  rehabilitative 
.servic(!s:  or 

(ii)  Is  determined  by  the  i.ssuer  and 
reported  to  HHS. 

(h)  Unless  prohibited  by  applic:able 
State  UMpiirements.  an  issuer  of  a  plan 
offering  13113  may  substitute  benefits  if 
the  issuer  meets  the  following 
condition.s — 

(1)  Substitutes  a  benefit  that: 

(i)  Is  actiiarially  (Kjuivalent  to  the 
benefit  that  is  being  replaced  as 
determined  in  paragraph  (b)(2)  of  this 
section; 

(ii)  Is  made  only  within  the  same 
essential  health  benefit  categorv:  and 

(iii)  Is  not  a  jire.scription  drug  benefit. 

(2)  Submits  eviilence  of  actuarial 

eipiivalence  that  is: 

(i)  Certified  by  a  member  of  the 
American  Academv  of  Actuaries: 

(ii)  based  on  an  analysis  jierformed  in 
accordance  with  generally  accepted 
actuarial  ])rinciples  and  methodologies: 

(iii)  based  on  a  standardi/.ed  plan 
pojmlation;  and 

(^iv)  Determined  regardless  of  cost- 
sharing. 

(c)  A  health  plan  does  not  fail  to 
jirovide  13113  solelv  because  it  does  not 
offer  the  services  de.scribed  in 
§  1.5(i.28()(d)  of  this  subchajiter. 


(d)  An  i.ssuer  of  a  jilan  offering  13113 
may  not  include  routine  non-pediatric; 
dental  services,  routine  non-iiediatric 
eye  exam  .services,  long-term/cnstodial 
nursing  home  care  benefits,  or  non- 
medicallv  necessarv  orthodontia  as 
13113. 

§156.122  Prescription  drug  benefits. 

(a)  A  health  plan  does  not  jirovide 
e.ssential  health  Ininefits  unless  it: 

(1)  .Subject  to  the  excejition  in 
jiaragrajih  (h)  of  this  .section,  covers  at 
least  the  greater  of: 

(1)  One  drug  in  every  United  .States 
Pharmacojieia  (U.SP)  category  and  class; 
or 

(ii)  The  same  number  of  jire.scrijition 
drugs  in  each  category  and  class  as  the 
EHb-t)enc:hmark  plan;  and 

(2)  Submits  its  drug  list  to  the 
Exchange,  (he  State,  or  OPM. 

(b)  A  health  jilan  does  not  fall  to 
jirovide  EHb  jire.scrijition  drug  benefits 
solely  because  it  does  not  offer  drugs 
ajijiroved  by  (he  Food  and  Drug 
Administration  as  a  service  described  in 
§  1 .5(i.2}5()((l)  of  this  snhchajiter. 

(c)  A  health  jilan  jiroviding  e.ssential 
health  benefits  must  have  jirocednres  in 
jilace  that  allow  an  enrollee  to  retjuest 
and  gain  access  to  clinically  ajijirojiriate 
drugs  not  covered  by  the  health  jilan. 

§156.125  Prohibition  on  discrimination. 

(a)  An  issuer  does  not  jirovide  13113  if 
its  benefit  design,  or  the  inqilementation 
of  its  benefit  design,  discriminates  based 
on  an  individnal's  age.  exjiected  length 
of  life,  jire.sent  or  jiredicted  disaliilitv, 
degree  of  medical  dejiendency,  cjiiality 
of  life,  or  other  health  conditions. 

(h)  An  issuer  jiroviding  EHb  must 
conijily  with  the  recjiiirements  of 

§  1 .5(i.2()()(e)  of  this  snhchajiter;  and 

(c)  Nothing  in  this  .section  shall  be 
construed  to  jirevent  an  i.ssuer  from 
ajijirojiriately  utilizing  reasonable 
medical  management  technicjues. 

§156.130  Cost-sharing  requirements. 

(a)  Anniuil  limitation  on  cost  sharing. 
(1)  For  a  jilan  year  beginning  in  the 
calendar  year  2014,  cost  sharing  mav 
not  exceed  the  following: 

(i)  For  .self-only  coverage — the  aminal 
dollar  limit  as  described  in  section 
223(c)(2)(A)(ii)(l)  of  the  Internal 
Revenue  (’.ode  of  108(3  as  amended,  for 
self-only  coverage  that  that  is  in  effect 
for  2014;  or 

(ii)  Inir  other  than  self-only 
coverage — the  annual  dollar  limit  in 
section  223(c)(2)(A)(ii)(ll)  of  the  Internal 
Revenue  Uode  of  108(5  as  amended,  for 
non-self-only  coverage  that  is  in  effect 
for  2014. 

(2)  For  a  jilan  year  beginning  in  a 
calendar  year  after  2014.  cost  .sharing 
may  not  exceed  the  following: 


(i)  For  self-only  coverage — the  dollar 
limit  for  calendar  year  2014  increased 
by  an  amonni  etjual  to  the  jiroduci  of 
that  amount  and  the  jiremium 
adjustment  jiercentage.  as  defined  in 
jiaragrajih  (e)  of  this  section. 

(ii)  For  other  than  self-only 
coverage — twice  the  dollar  limit  for  self- 
only  coverage  de.scribed  in  jiaragrajih 
(a)(2)(i)  of  this  section. 

(li)  Annual  limitation  on  (icductihics 
for  plans  in  the  small  group  market.  (1) 
luir  a  jilan  year  beginning  in  calendar 
year  2014.  the  annual  deductible  for  a 
health  jilan  in  the  small  groiqi  market 
may  not  exceed  the  following: 

(1)  For  self-only  coverage — .$2,000;  or 
(ii)  For  coverage  other  than  self- 

only— $4,000. 

(2)  For  a  jilan  year  beginning  in  a 
calendar  year  after  2014.  the  annual 
deductible  for  a  health  jilan  in  the  small 
grouji  market  may  not  exceed  the 
following: 

(i)  For  self-only  coverage — the  annual 
limitation  on  deductibles  for  calendar 
year  2014  increased  by  an  amount  ecjual 
to  the  jiroduct  of  that  amount  and  the 
jiremium  adjustment  jiercentage  as 
defined  in  jiaragrajih  (e)  of  this  section; 
and 

(ii)  For  other  than  self-only 
coverage— twice  the  annual  deductible 
limit  for  self-only  coverage  described  in 
jiaragrajih  (li)(2)(i)  of  this  section. 

(3)  A  health  jilan’s  annual  dednctilile 
may  exceed  the  annual  deductible  limit 
if  (hat  jilan  may  not  reasonably  reach 
the  actuarial  value  of  a  given  level  of 
coverage  as  defined  in  §  1.5(3.140  of  this 
snlijiart  without  exceeding  the  annual 
(leduc:tilile  limit. 

(c)  Special  rule  for  network  jylans.  In 
the  case  of  a  jilan  using  a  network  of 
jiroviders,  cost-sharing  jiaid  liv,  or  on 
behalf  of,  an  enrollee  for  benefits 
jirovided  outside  of  such  network  shall 
not  count  towards  (he  annual  limitation 
on  cost-sharing  (as  defined  in  jiaragrajih 
(a)  of  this  section),  or  the  annual 
limitation  on  deductibles  (as  defined  in 
jiaragrajih  (li)  of  this  section). 

(d)  Increase  annual  dollar  limits  in 
multiples  of  50.  For  a  jilan  year 
beginning  in  a  calendar  year  after  2014, 
any  increase  in  the  annual  dollar  limits 
described  in  jiaragrajihs  (a)  and  (ti)  of 
this  sec:tion  that  do  not  result  in  a 
multijile  of  .50  dollars  must  be  rounded 
to  the  next  lowest  multijile  of  .50  dollars. 

(e)  Premium  adjustment  percentage. 
The  jiremium  adjustment  jiercentage  is 
the  jiercentage  (if  any)  by  which  the 
average  jier  c:ajiita  jiremium  for  health 
insurance  coverage  for  the  jireceding 
calendar  year  exceeds  siK:h  average  jier 
cajiita  jiremium  for  health  insurance  for 
2013.  MILS  will  jiulili.sh  the  annual 
jiremium  adjustment  jiercentage  in  the 
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annual  HHS  notice  of  benefits  and 
|)ayinent  ])araineter.s. 

(f)  Coordination  with  pivvontivo 
limits.  Nothing  in  this  sul)])art  is  in 
derogation  of  tlie  recininnnents  of 

§  147.130  of  this  snl)cliaj)ter. 

(g)  Covorai’o  of  omorgoncy  dopartinont 
son  ioas.  Finergency  department 
s(;rYic:es  innsl  l)e  i)rovided  as  follows: 

(1)  Without  im])osing  anv  recpiinanent 
under  the  i)lan  for  ])rior  authorization  of 
.services  or  any  limitation  on  coverage 
where  the  provider  of  services  is  out  of 
netwt)rk  that  is  more  restrictive  than  the 
nuiuirements  or  limitations  that  aj)ply  to 
emergency  de])artment  services  rticeived 
in  network;  and 

(2)  If  such  .services  are  jirovided  out- 
of-network.  cost-sharing  must  be  limited 
as  provided  in  §  147.13H(bK3)  of  this 
snhchapter. 

§156.135  AV  calculation  for  determining 
level  of  coverage. 

(a)  C(donlation  of  AV.  Subject  to 
paragraph  (b)  of  this  section,  to  calculate 
the  AV  of  a  health  plan,  the  issuer  must 
use  the  AV  (lalcnlator  developed  and 
made  available  by  HHS. 

(b)  Excoption  to  the  nse  of  the  /l\^ 
Calcnhitor.  If  a  health  ])lan’s  design  is 
not  comi)atihl(!  with  the  AV  (lalcidator, 
the  issuer  must  meet  the  following; 

(1)  Submit  the  actuarial  certification 
from  an  actuary,  who  is  a  member  of  the 
American  Academy  of  Actnari(;s.  on  the 
chosen  methodology  identified  in 
paragraphs  (b)(2)  and  (h)(3)  of  this 
.section: 

(2)  Calculate  the  plan's  AV  by: 

(i)  E.stimating  a  fit  of  its  plan  design 
into  the  parameters  of  the  AV 
(ialcnlator:  and 

(ii)  Having  an  actuary,  who  is  a 
member  of  the  American  Academy  of 
Actuaries,  certify  that  the  plan  design 
was  fit  appropriately  in  accordance  with 
generally  accej)ted  actuarial  jn'inciples 
and  metlujdologies;  or 

(3)  Use  the  AV  Calculator  to 
determine  the  AV  for  the  plan 
provisions  that  fit  within  the  calculator 
])arameter.s  and  have  an  actnarv,  who  is 
a  member  of  the  American  Academy  of 
Actuaries  calculate  and  certify,  in 
accordance  with  generallv  accejited 
actuarial  ])rinci])le.s  and  methodologies, 
a))pro])riate  adjustments  to  the  AV 
identified  by  the  calculator,  for  plan 
design  featnr(;s  that  deviate 
substantially  from  the  ])arameters  of  the 
AV  Calculator. 

(4)  The  calculation  methods  de.scribed 
in  ])aragraj5hs  (1))(2)  and  (3)  of  this 
.section  may  include  oidy  in-network 
cost-sharing,  including  multi-tier 
networks. 

(c)  Einplover  contributions  to  health 
savings  accounts  and  amounts  made 


avaihdde  under  certain  health 
reimhursement  arrangements.  For  i)lans 
oth(;r  than  those  in  the  individual 
market  that  at  the  time  of  |)nrcha.se  are 
offered  in  conjunction  with  an  H.SA  or 
with  integrated  HRAs  that  may  he  used 
only  for  cost-sharing,  annual  einplover 
contributions  to  USAs  and  amounts 
newly  made  available  under  such  HRAs 
for  the  current  year  are: 

(1)  Counted  towards  the  total 
antici])ated  medical  spending  of  the 
standard  ])opnlation  that  is  paid  by  the 
health  plan;  and 

(2)  Adjusted  to  reflect  the  expected 
spending  for  health  care  costs  in  a 
benefit  year  so  that: 

(i)  Any  curnmt  year  USA 
contributions  are  accounted  for;  and 

(ii)  The  amounts  newly  made 
available  under  such  integrated  HRAs 
for  the  current  year  are  accounted  for. 

(d)  Use  of  state-specific  standard 
population  for  the  calculation  of  AV. 
Beginning  in  2015,  if  submitted  by  the 
State  and  approved  by  HHS.  a  state- 
.spec:ific  data  .set  will  he  u.sed  as  the 
standard  po])ulation  to  calculate  AV  in 
accordance  with  paragraph  (a)  of  this 
section.  The  data  set  mav  he  ap])roved 
by  HHS  if  it  is  submitted  in  accordance 
with  paragraph  (e)  of  this  section  and: 

(1)  Suiiports  the  calculation  of  AVs 
for  the  hill  range  of  health  ])lans 
available  in  the  market: 

(2)  Is  derived  from  a  non-elderlv 
po])ulation  and  estimates  those  likely  to 
lie  covered  by  private  health  jilans  on  or 
after  january  1 , 2014: 

(3)  Is  large  enough  that;  (i)  The 
demograjihic  and  spending  ])atterns  are 
stable  over  time;  and  (ii)  Includes  a 
substantial  majoritv  of  the  State’s 
insured  iiopulation,  subject  to  the 
reiiuirement  in  jiaragraph  (d)(2)  of  this 
section: 

(4)  Is  a  statistically  reliable  and  stable 
basis  for  area-specific  calculations;  and 

(5)  Contains  claims  data  on  health  care 
services  tyjiically  offered  in  the  then- 
current  market. 

(e)  Suhnussion  of  state-specific  data. 
AV  will  be  calculated  using  the  default 
standard  population  de.scribed  in 
])aragraph  (f)  of  this  section,  unless  a 
data  set  in  a  format  specified  by  HH.S 
that  can  support  the  u.se  of  the  AV 
Calculator  as  de.scril)(;d  in  paragraph  (a) 
of  this  section  is  submitted  by  a  State 
and  apj)rov(!d  by  HHS  consi.stent  with 
paragraph  (d)  of  this  .section  by  a  date 
.s])ecifi(!d  bv  HH.S. 

(f)  Default  stcmdard  population.  The 
default  standard  jK)])ulation  for  AV 
calculation  will  be  developed  and 
summary  stati.stics,  such  as  in 
continuance  tables,  will  be  provided  by 
HH.S  in  a  format  that  supports  the 


calculation  of  AV  as  de.scribed  in 
paragraph  (a)  of  this  section. 

§  156.140  Levels  of  coverage. 

(a)  Uenend  requirement  for  levels  of 
coverage.  AV,  calculated  as  describecl  in 
§  158.135  of  this  suhpart.  and  within  a 
de  minimis  variation  as  defined  in 
paragraph  (c)  of  this  section,  determines 
wh(!ther  a  health  ])lan  ofhns  a  bronze, 
silver,  gohl.  or  platinum  level  of 
coverage. 

(h)  I  he  levels  of  coverage  are: 

(1)  A  hron/.e  health  plan  is  a  health 
plan  that  has  an  AV  of  80  percent. 

(2)  /\  silver  health  plan  is  a  health 
plan  that  has  an  AV  of  70  jjercent. 

(3)  A  gold  health  plan  is  a  health  plan 
that  has  an  AV  of  80  percent. 

(4)  A  i)latinum  health  plan  is  a  health 
plan  that  has  as  an  AV  of  00  percent. 

(c)  De  minimis  variation.  The 
allowable  variation  in  the  AV  of  a  health 
plan  that  does  not  result  in  a  material 
difference  in  the  true  dollar  value  of  the 
health  ])lan  is  — 2  percentage  ])oints. 

§  156.145  Determination  of  minimum 
value. 

(a)  Acceptable  methods  for 
determining  M\'.  An  enpilover- 
spon.sored  ])lan  provides  minimnm 
value  (MV)  if  the  ])ercentage  of  fin;  total 
allowed  costs  of  benefits  provided 
under  the  plan  is  no  hiss  than  80 
percent.  An  employer-sponsored  ])lan 
may  u.se  one  of  the  following  methods 
to  determine  whether  the  peri;(;ntage  of 
the  total  allowed  co.sts  of  benefits 
provided  under  the  plan  is  not  less  than 
80  ])ercent. 

(1)  The  MV  Calculator  to  he  made 
available  by  HH.S  and  the  Internal 
Rev  enue  Service.  The  result  derived 
from  the  calculator  may  be  modified 
under  the  rules  in  paragrajjh  (b)  of  this 
.section. 

(2)  Any  safe  harbor  established  hv 
HH.S  and  the  Internal  Revenue  .Service. 

(3)  A  grouj)  health  plan  may  .seek 
certification  by  an  actuary  to  determine 
MV  if  the  plan  contains  non-standard 
features  that  are  not  suitable  for  either 
of  the  methods  described  in  paragraphs 
(a)(1)  or  (2)  of  this  section.  Tlie 
determination  of  MV  must  be  made  by 
a  member  of  the  American  Academy  of 
Actuaries,  based  on  an  analysis 
performed  in  accordance  with  generally 
acce])ted  actuarial  ])rinciple.s  and 
methodologies. 

(4)  Any  plan  in  the  small  grou]) 
market  that  meets  any  of  the  levels  of 
coverage,  as  de.scribed  in  §  15().14()  of 
this  s\ib])art.  satisfies  minimum  value. 

(b)  Benefits  that  may  he  counted 
towards  the  determination  of  MV.  (1)  In 
the  event  that  a  group  health  ])lan  uses 
the  MV  Calculator  and  offers  an  EHB 


Federal  Register/ Vol.  78,  No.  37/Mon(lay,  February  2.'5,  2()13/Rules  and  Regulations 


128fi9 


outside  of  the  parameters  of  the  MV 
Calculator,  the  plan  may  seek  an 
actuary,  who  is  a  memher  of  the 
American  Ai:ademy  of  Actuaries,  to 
determine  the  value  of  that  iKuiefit  and 
adjust  the  result  derived  from  tin;  MV 
(kilculator  to  rellect  that  value. 

(2)  For  th(!  purpo.ses  of  applying  the 
options  (lescrilMul  in  i)aragra])h  (a)  of 
this  s(!ction  in  determining  MV,  a  group 
health  ])lan  will  he  j)(!rmitted  to  take? 
into  account  all  Ixmefits  provichnl  hy  the 
plan  that  a^^  included  in  any  one  of  the 
IdIB-henchmarks. 

(c)  SUnnidni  population.  The  stamlard 
l)opulation  for  MV  determinations 
desia  ihed  in  paragraph  (a)  of  this 
.section  is  the  standard  j)0])nlation 
developed  hv  HH.S  for  such  use  and 
de.scrihed  through  summary  .stati.stics 
issued  by  HHS.  The  standard 
population  for  MV  must  reflect  the 
})opulation  covered  by  self-insured 
group  health  plans. 

(d)  Employer  contribut ions  to  health 
savings  accounts  and  amounts  made 
available  under  ceiiain  health 
reimbursement  arran(>ements.  For 
employer-spon.sored  .self-insured  group 
health  plans  and  insured  grou])  health 
plans  that  at  the  time  of  j)urcha.se  an; 
offered  in  conjunction  with  an  USA  or 
with  integrated  HRAs  that  mav  he  used 
only  for  cost-sharing,  annual  employer 
contributions  to  ITSAs  and  amounts 
newly  made  available  under  such  IIRAs 
for  the  current  vear  are: 

(1)  Counted  towards  the  total 
anticipat(!d  medical  sjjending  of  the 
.standard  population  that  is  jjaid  hy  the 
health  plan;  and 

(2)  Adjusted  to  r(!flec;t  the  expectful 
sjjending  for  health  care  costs  in  a 
hmiefit  year  .so  that: 

(i)  Any  current  year  HSA 
contributions  are  accounted  for:  and 

(ii)  The  amounts  newly  made 
available  under  such  integrated  HRAs 
for  the  curnmt  year  are  accounted  for. 

§  1 56.1 50  Application  to  stand-alone 
dental  plans  inside  the  Exchange. 

(a)  Annmd  limitation  on  cost-sharing. 
A  stand-alone  dental  j)lan  covering  the 
pediatric  dental  FHI3  under  ^  1  .').'5.1()(i.'j 
of  this  suhehapter  must  demonstrate 
that  it  has  a  reasonable  annual 
limitation  on  cost-sharing  as  determined 
hy  the  Fxchange.  Such  annual  limit  is 
calculated  without  regard  to  EHlis 
jjrovided  hy  the  QHF  and  without 
regard  to  out-of-network  services. 


Noii-}'iaiMll:illM!r(!(l  plans  in  llin  individual  and 
small  gr()n|)  markots  holli  insidi;  and  mitsid(!  ol  (liu 
Kxchangns  alnng  with  curtain  iitluM'  lyp(!s  ot  plans 


(h)  Calculation  of  AW  A  st:md-tih)ne 
dental  |)lan: 

(1)  Miiy  not  u.se  the  AV  calcuhitor  in 
Sl5().13.'i  of  this  suhpiirt; 

(2)  Must  demonstrate  thiit  tlu;  stand¬ 
alone  tUmtal  plan  offers  the  pediatric 
dentiil  essentiid  htitilth  benefit  at  either: 

(i)  A  low  level  of  covtuiige  with  an  AV 
of  70  jtercent;  or 

(ii)  A  high  level  of  coverage  with  tm 
AV  of  8.5  pt’i'cent;  and 

(iii)  Within  a  de  minimis  variiition  of 
+1  —  2  percentage  points  of  the  levttl  of 
coverage  in  paragraphs  (l))(2)(i)  or  (ii)  of 
this  sttetion. 

(8)  The  level  of  coverage  as  defined  in 
])aragraph  (l))(2)  of  this  section  must  he 
certified  hy  ;i  member  of  the  American 
Academy  of  Actuaries  using  generallv 
accepted  actuarial  j)rinciples. 

■  9.  Section  1.50.275  is  amended  by 
revising  paragraphs  (c)(1).  (c)(4) 
introductory  text,  and  (c)(4)(i)  to  read  as 
follows: 

§  1 56.275  Accreditation  of  QHP  issuers. 

***** 

(c)  *  *  * 

(1)  Hecognition  of  accrediting  entity 
hv  HHS — (i)  Application.  An  accrediting 
entity  may  ap])ly  to  HHS  for 
recognition.  An  a|)])lication  must 
include!  the  documentation  de.scrihed  in 
paragraph  (c)(4)  of  this  .s(!ctie)n  and 
demonstrate,  in  a  conci.se  and  eerganized 
fashion  how  the  accrediting  entity  meets 
the  reeiuirements  of  ])aragraphs  (c)(2) 
and  (8)  of  this  section. 

(ii)  Proposed  notice.  Within  00  davs 
of  receiving  a  com])lete  a])plication  as 
de.scrilxid  in  paragraph  (c)(l)(i)  of  this 
section,  HHS  will  publish  a  notice  in 
the  Federal  Register  identifving  the 
accrediting  entity  making  the  recpiest, 
summarizing  HH.S’s  analysis  of  whether 
the  accrediting  entity  meets  the  criteria 
de.scrihed  in  paragraphs  (c)(2)  and  (8)  of 
this  .section,  and  providing  no  less  than 
a  8()-day  liublic  comment  ])eriod  about 
whether  HH.S  should  recognize  the 
accrediting  entity. 

(iii)  Fimd  notice.  After  the  close  of  the 
comment  period  described  in  ])aragra])h 
(c)(l)(ii)  of  this  section,  HH.S  will  notify 
the  i)uhlic  in  the  Federal  Register  of  the 
names  of  the  accrediting  entities 
recognized  and  tho.sc!  not  recognized  as 
accrediting  entities  by  the  .Secretary  of 
HH.S  to  i)rovide  accreditation  of  QHFs. 

(iv)  Other  recognition.  l]])on 
com])letion  of  conditions  listed  in 
paragra])h.s  (c.)(2).  (8).  and  (4)  of  this 
.section,  HH.S  r(!cogniz(!d,  and  ])rovided 


must  covur  IIHBs  buf^inninj;  in  2014.  .Sull-insiii'ud 
•;r()ii|)  Inuillh  plaii.s.  Imalth  in.surama!  (:ov(!ra<>(! 
oHunul  in  tlio  laiatt  group  markol.  and  graiidlatliurod 


notice  to  the  public  in  the  Federal 
Register,  the  National  Committcie  for 
Quality  Assurance  (NHQA)  and  IIRA(' 
as  accrediting  entities  hy  the  .S(!cr(!tary 
of  HH.S  to  provide  aceniditation  of  QHPs 
meeting  the  re(|uirement  of  this  s(!ction. 
***** 

(4)  Docunumtation.  An  act:rediting 
entity  ajjjjlying  to  he  recognized  under 
the  ])roc.e.ss  described  in  (c)(1)  of  this 
.section  must  ])rovide  the  following 
documentation: 

(i)  To  he  recognized,  an  accrediting 
entity  must  provide  current 
accreditation  standards  and 
reciuirements.  jjrocesses  and  mea.sure 
specifications  for  performance  measures 
to  demonstrate  that  it  meets  the 
conditions  described  in  paragra])h.s 
(c)(2)  and  (8)  of  this  .s(!ction  to  HITS. 
***** 

Dat(!(l:  b’chruary  12.  2018. 

Marilyn  Tavnnin!r, 

Acting  Adininislrnlor.  Centers  for  .Medicare 
8-  .Medicaid  Sendees. 

.\])pr()viKl:  Milniiary  14.  2018. 

Kathleen  SelMilius, 

Secretary. 

.N'nie:  Tlic!  lollowing  a])pen(li(:(:.s  will  not 
a])p(:ar  in  IIk!  (lode  ol  I'ederal  Rtignlalions. 

Appendix  A:  List  of  Essential  Health 
Henetits  Benchmarks 

The  pur|)ose  of  lids  apixindix  is  to  list  llu! 
Ivl  IH-heiichinark  plans  for  the  .50  .Slahis.  ihe 
II..S.  lerrilories  (I’ueilo  Rico,  (hiani.  llu!  U..S. 
Virgin  Islands.  Anuirican  .Samoa,  and  the 
Norlluirn  Mariana  Islands)  and  the  Dislricl  of 
(iolnmhia.  As  described  in  S  1.5().100  of  lids 
regulation,  each  Slali!  may  select  a 
benchmark  plan  lo  serve  as  Ihe  standard  for 
plans  r(!(]nir(!d  to  oiler  EUR  in  llu!  .Slate.'’* 
IIH.S  has  also  staled  that  Ihc!  defanll  hast!- 
l)(!nchmark  plan  for  .Slat(!S.  I’uerlo  Rico  and 
the  llisirici  of  Columbia  that  do  not  (!xercis(! 
Ihe  option  lo  sehici  a  b(!nc:hmark  hciallh  plan 
would  be  lh(!  largiisl  ])lan  by  enrollment  in 
th(!  largest  i)rodiicl  by  (!nrollm(!nl  in  Ihe 
.SlaUi's  small  group  markiit.  The  (hifanll  base- 
benchmark  plan  for  llu!  lerritoricis  oth(!r  than 
Rnerlo  Ric;o  is  llu!  largest  EEIIRI’  plan  by 
enrollmenl.  As  describ(!d  in  §1.50.110.  an 
El  115-benchmark  plan  must  offer  coverage!  in 
each  of  llu!  10  stalulorx’  iMimifil  calegori(!S.  In 
lb(!  summary  labli!  lhal  follows,  we  list  llu! 
1'8115-benchmark  plans.  Additional 
information  on  tin!  sixicific  benefits,  limits, 
and  ))r(!scrij)tion  drug  cat(!gori(!s  and  classi!s 
cov(!red  by  tiu!  El  Il5-b(!nchmark  |)lans.  and 
slal(!-r(!(iuir(!d  beiiiefits.  is  ])rovid(!d  on  Ihe 
(ienl(!r  for  (Consumer  Information  and 
Insuranci!  ()v(!rsighl  ((X81())  \V(!b  site!  [http:// 
cciio.cms.gov/ resonrces/data/ehh.htnd). 


lusillh  plans  art;  not  re(|uir(Kl  to  tiox  or  the  essenitial 
lusilth  hoiKilits. 
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State 

Plan  type 

Issuer  and  plan  name 

Supplemented  categories 

Supple¬ 
mentary 
plan  type 

Habilitative 

services 

Alabama  . 

Largest  small  group  prod- 

Blue  Cross  Blue  Shield  of 

Pediatric  oral  . 

FEDVIP  . 

Yes. 

uct. 

Alabama  PPG  320  Plan. 

Pediatric  vision  . 

FEDVIP. 

Alaska  . 

Largest  small  group  prod- 

Premera  Blue  Cross  Blue 

Mental  health  and  sub- 

Largest 

Yes. 

uct. 

Shield  of  Alaska  Heritage 

stance  use  disorder 

FEHBP. 

Select  Envoy  PPO. 

services,  including  be¬ 
havioral  health  treat- 

ment. 

Pediatric  oral  . 

0=’xl’< 

Pediatric  vision  . 

FEDVIP.. 

FEDVIP. 

American  Samoa  . 

Largest  National  FEHBP 

Blue  Cross  Blue  Shield 

Pediatric  vision  . 

FEDVIP  . 

Yes. 

Standard  Option  PPO. 

Arizona  . 

Largest  State  employee 

Arizona  Benefit  Options 

Pediatric  oral  . 

FEDVIP  . 

No. 

plan. 

EPO  Plan,  administered 
by  United  Healthcare. 

Pediatric  vision  . 

FEDVIP. 

Arkansas  . 

Plan  from  third  largest 

HMO  Partners,  Inc.  Open 

Mental  health  and  sub- 

2nd  Largest 

No. 

small  group  product. 

Access  POS,  13262 

stance  use  disorder 

FEHBP. 

AR001 . 

services,  including  be¬ 
havioral  health  treat- 

ment. 

Pediatric  oral  . 

CHIP. 

Pediatric  vision  . 

CHIP. 

California  . 

Plan  from  largest  small 

Kaiser  Foundation  Health 

Pediatric  oral  . 

CHIP  . 

Yes. 

group  product. 

Plan,  Inc.  Small  Group 
HMO  30  ID  40513CA035. 

Pediatric  vision  . 

FEDVIP. 

Colorado  . 

Plan  from  largest  small 
group  product. 

Kaiser  Foundation  Health 

Pediatric  oral  . 

CHIP  . 

No. 

Plan  of  Colorado  Ded 

HMO  1200D. 

Connecticut  . 

Largest  State  non-Med¬ 
icaid  HMO. 

ConnectiCare  HMO  . 

Pediatric  oral  . 

CHIP  . 

No. 

Pediatric  vision  . 

FEDVIP. 

Delaware  . 

Plan  from  second  largest 
small  group  product. 

Highmark  Blue  Cross  Blue 
Shield  Delaware  Simply 

Pediatric  oral  . 

CHIP  . 

No. 

Pediatric  vision  . 

FEDVIP. 

Blue  EPO  100  500. 

District  of  Columbia . 

Plan  from  largest  small 

Group  Hospitalization  and 

Pediatric  oral  . 

FEDVIP  . 

Yes. 

group  product. 

Medical  Services,  Inc. 
BluePreferred  PPO. 

Pediatric  vision  . 

FEDVIP. 

Florida  . 

Plan  from  largest  small 

Blue  Cross  Blue  Shield  of 

Pediatric  oral  . 

FEDVIP  . 

No. 

group  product. 

Florida,  Inc.  BlueOptions 
PPO. 

Pediatric  vision  . 

FEDVIP. 

Georgia  . 

Plan  from  largest  small 

Blue  Cross  Blue  Shield  of 

Pediatric  oral  . 

FEDVIP  . 

Yes. 

group  product. 

Georgia  HMO  Urgent 

Care  60  Copay. 

Pediatric  vision  . 

FEDVIP. 

Guam  . 

Largest  National  FEHBP 

Blue  Cross  Blue  Shield 

Pediatric  vision  . 

FEDVIP  . 

Yes. 

Standard  Option  PPO. 

Hawaii  . 

Plan  from  largest  small 
group  product. 

Hawaii  Medical  Service  As- 

Pediatric  oral  . 

CHIP  . 

No. 

sociation  Preferred  Pro¬ 
vider  Plan  2010. 

Pediatric  vision  . 

FEDVIP. 

Idaho  . 

Plan  from  largest  small 

Blue  Cross  of  Idaho  Health 

Pediatric  oral  . 

FEDVIP  . 

Yes. 

group  product. 

Service,  Inc.  Preferred 

Blue  PPO. 

Pediatric  vision  . 

FEDVIP. 

Illinois  . 

Plan  from  largest  small 
group  product. 

Blue  Cross  and  Blue  Shield 

Pediatric  oral  . 

CHIP  . 

Yes. 

of  Illinois  BlueAdvantage 
PPO. 

Pediatric  vision  . 

FEDVIP. 

Indiana  . 

Plan  from  largest  small 

Anthem  Blue  Cross  and 

Pediatric  oral  . 

FEDVIP  . 

Yes. 

group  product. 

Blue  Shield  of  Indiana 

Blue  5  Blue  Access  PPO 
Medical  Option  6  Rx  Op¬ 
tion  G. 

Pediatric  vision  . 

FEDVIP. 

Iowa  . 

Plan  from  largest  small 

Wellmark  Inc.  Alliance  Se- 

Pediatric  oral  . 

FEDVIP  . 

Yes. 

group  product. 

lect  Copayment  Plus  PPO. 

Pediatric  vision  . 

FEDVIP. 

Kansas  . 

Plan  from  largest  small 
group  product. 

Blue  Cross  and  Blue  Shield 

Pediatric  oral  . 

CHIP  . 

No. 

of  Kansas  Comprehensive 
Major  Medical  Blue 

Choice  PPO  GF  500  de¬ 
ductible  with  Blue  Rx  card. 

Pediatric  vision  . 

CHIP. 

Kentucky  . 

Plan  from  largest  small 
group  product. 

Anthem  Health  Plans  of 

Pediatric  oral  . 

CHIP  . 

Yes. 

Kentucky,  Inc.  PPO. 

Pediatric  vision  . 

CHIP. 

Louisiana . 

Plan  from  largest  small 

Blue  Cross  and  Blue  Shield 

Pediatric  oral  . 

FEDVIP  . 

Yes. 

group  product. 

of  Louisiana  GroupCare 
PPO. 

Pediatric  vision  . 

FEDVIP. 
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State 

Plan  type 

Issuer  and  plan  name 

Supplemented  categories 

Supple¬ 
mentary 
plan  type 

Habilitative 

services 

Maine  . 

Plan  from  largest  small 
group  product. 

Anthem  Health  Plans  of 

Maine  Blue  Choice  20 

PPO  with  RX  10  30  50  50. 

Pediatric  oral  . 

FEDVIP  . 

Yes. 

Maryland  . 

Plan  from  largest  small 
group  product. 

BlueChoice  20  with  RX  10 

30  50  50. 

Pediatric  oral  . 

Pediatric  vision  . 

CHIP  . 

FEDVIP. 

Yes. 

Massachusetts  . 

Plan  from  largest  small 
group  product. 

Blue  Cross  Blue  Shield  of 
Massachusetts.  Inc.  HMO 
Blue  2000  Deductible. 

Pediatric  oral  . 

CHIP  . 

Yes. 

Michigan . 

Largest  State  non-Med¬ 
icaid  HMO. 

Priority  Health  PriorityHMO 
100  Percent  Hospital 
Services  Plan. 

Pediatric  oral  . 

Pediatric  vision  . 

CHIP  . 

FEDVIP. 

No. 

Minnesota  . 

Plan  from  largest  small 
group  product. 

HealthPartners  500  25 

Open  Access  PPO. 

Pediatric  oral  . 

Pediatric  vision  . 

FEDVIP  . 

FEDVIP. 

Yes. 

Mississippi  . 

Plan  from  largest  small 
group  product. 

Blue  Cross  and  Blue  Shield 
of  Mississippi  Network 

Blue  PPO. 

Pediatric  oral  . 

Pediatric  vision  . 

CHIP  . 

CHIP. 

Yes. 

Missouri  . 

Plan  from  largest  small 
group  product. 

Healthy  Alliance  Life  Insur¬ 
ance  Co.  (Anthem  BCBS) 
Blue  5  Blue  Access  PPO 
Medical  Option  4  Rx  Op¬ 
tion  D. 

Pediatric  oral  . 

Pediatric  vision  . 

FEDVIP  . 

FEDVIP. 

Yes. 

Montana  . 

Plan  from  largest  small 
group  product. 

Blue  Cross  and  Blue  Shield 
of  Montana  Blue  Dimen¬ 
sions  PPO. 

Pediatric  oral  . 

Pediatric  vision  . 

FEDVIP  . 

FEDVIP. 

Yes. 

Nebraska . 

Plan  from  largest  small 
group  product. 

Blue  Cross  and  Blue  Shield 
of  Nebraska  BluePride 

PPO. 

Pediatric  oral  . 

Pediatric  vision  . 

FEDVIP  . 

FEDVIP. 

Yes. 

Nevada  . 

Plan  from  largest  small 
group  product. 

HPN  POS  Group  1  c  XV 

500  HCR. 

Pediatric  oral  . 

Pediatric  vision  . 

CHIP  . 

FEDVIP. 

Yes. 

New  Hampshire  . 

Plan  from  second  largest 
small  group  product. 

Matthew  Thornton  Health 

Plan  (Anthem  BCBS) 

HMO. 

Pediatric  oral  . 

Pediatric  vision  . 

FEDVIP  . 

FEDVIP. 

Yes. 

New  Jersey  . 

Plan  from  largest  small 
group  product. 

Horizon  HMO  Access  HSA 
Compatible. 

Pediatric  oral  . 

Pediatric  vision  . 

CHIP  . 

FEDVIP. 

Yes. 

New  Mexico  . 

Plan  from  largest  small 
group  product. 

Lovelace  Insurance  Com¬ 
pany  Classic  PPO. 

Pediatric  oral  . 

Pediatric  vision  . 

CHIP  . 

CHIP. 

Yes. 

New  York  . 

Plan  from  largest  small 
group  product. 

Oxford  Health  Insurance, 

Inc.  Oxford  EPO. 

Pediatric  oral  . 

Pediatric  vision  . 

CHIP  . 

CHIP. 

No. 

North  Carolina . 

Plan  from  largest  small 
group  product. 

Blue  Cross  and  Blue  Shield 
of  North  Carolina  Blue 
Options  PPO. 

Pediatric  oral  . 

Pediatric  vision  . 

FEDVIP  . 

FEDVIP. 

No. 

North  Dakota  . 

Largest  State  non-Med¬ 
icaid  HMO. 

Sanford  Health  Plan  HMO  .. 

Pediatric  oral  . 

Pediatric  vision  . 

CHIP  . 

CHIP. 

No. 

Northern  Mariana  Islands 

Largest  National  FEHBP 

Blue  Cross  Blue  Shield 
Standard  Option  PPO. 

Pediatric  vision  . 

FEDVIP  . 

Yes. 

Ohio  . 

Plan  from  largest  small 
group  product. 

Community  Insurance  Com¬ 
pany  (Anthem  BCBS) 

Blue  6  Blue  Access  PPO 
Medical  Option  D4  Rx 
Option  G. 

Pediatric  oral  . 

Pediatric  vision  . 

FEDVIP  . 

FEDVIP. 

No. 

Oklahoma . 

Plan  from  largest  small 
group  product. 

Blue  Cross  and  Blue  Shield 
of  Oklahoma  BlueOptions 
PPO  RYB05. 

Pediatric  oral  . 

Pediatric  vision  . 

CHIP  . 

FEDVIP. 

Yes. 

Oregon  . 

Plan  from  third  largest 
small  group  product. 

PacificSource  Health  Plans 
PPO  Preferred  CoDeduct 
Value  3000  35  70. 

Pediatric  oral  . 

Pediatric  vision  . 

CHIP  . 

FEDVIP. 

No. 

Pennsylvania  . 

Plan  from  largest  small 
group  product. 

Aetna  Health,  Inc.  PA  POS 
Cost  Sharing  34  1500 

Ded. 

Pediatric  oral  . 

FEDVIP  . 

No. 

Puerto  Rico  . 

Plan  from  largest  small 
group  product. 

Triple-S  Salud,  Inc.  Optimo 
Plus  (Plan  de  Salud  PG- 
OP  2008). 

Pediatric  vision  . 

FEDVIP  . 

No. 

Rhode  Island  . 

Plan  from  largest  small 
group  product. 

Blue  Cross  and  Blue  Shield 
of  Rhode  Island  Vantage 
Blue  PPO. 

Pediatric  oral  . 

Pediatric  vision  . 

FEDVIP  . 

FEDVIP. 

No. 

South  Carolina  . 

Plan  from  largest  small 
group  product. 

Blue  Cross  Blue  Shield  of 
South  Carolina  Business 
Blue  Complete  PPO. 

Pediatric  oral  . 

Pediatric  vision  . 

FEDVIP  . 

FEDVIP. 

No. 

South  Dakota  . 

Plan  from  largest  small 
group  product. 

Wellmark  of  South  Dakota 
Blue  Select  PPO. 

Pediatric  oral  . 

Pediatric  vision  . 

FEDVIP  . 

FEDVIP. 

Yes. 

Tennessee  . 

Plan  from  largest  small 
group  product. 

Blue  Cross  Blue  Shield  of 
Tennessee  PPO. 

Pediatric  oral  . 

Pediatric  vision  . 

FEDVIP  . 

FEDVIP. 

Yes. 
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State 

Plan  type 

Issuer  and  plan  name 

Supplemented  categories 

Supple¬ 
mentary 
plan  type 

Habilitative 

services 

Texas  . 

Plan  from  largest  small 
group  product. 

Blue  Cross  Blue  Shield  of 
Texas  BestChoice  PPO 
RS26. 

Pediatric  oral  . 

Pediatric  vision  . 

FEDVIP  . 

FEDVIP. 

Yes. 

Utah  . 

Plan  from  third  largest 

State  employee  plan. 

Public  Employee’s  Health 
Program  Utah  Basic  Plus. 

None  . 

None  . 

Yes. 

Vermont  . 

Plan  from  largest  small 
group  product. 

The  Vermont  Health  Plan, 
LLC,  CDHP-HMO. 

Pediatric  oral  . 

Pediatric  vision  . 

CHIP  . 

FEDVIP. 

No. 

Virginia  . 

Plan  from  largest  small 
group  product. 

Anthem  Health  Plans  of  VA 
PPO  KeyCare  30  with 

KC30  Rx  plan  10  30  50 

OR  20. 

Pediatric  oral  . 

Pediatric  vision  . 

FEDVIP  . 

FEDVIP. 

Yes. 

Virgin  Islands  . 

Largest  National  FEHBP 

Blue  Cross  Blue  Shield 
Standard  Option  PPO. 

Pediatric  vision  . 

FEDVIP  . 

Yes. 

Washington  . 

Plan  from  largest  small 
group  product. 

Regence  BlueShield  non- 
grandfathered  small  group 
product. 

Pediatric  oral  . 

Pediatric  vision  . 

CHIP  . 

FEDVIP. 

Yes. 

West  Virginia . 

Plan  from  largest  small 
group  product. 

Highmark  Blue  Cross  Blue 
Shield  West  Virginia 

Super  Blue  PPO  Plus 

2000  1000  Ded. 

Pediatric  oral  . 

Pediatric  vision  . 

CHIP  . 

FEDVIP. 

No. 

Wisconsin  . 

Plan  from  largest  small 
group  product. 

UnitedHealthcare  Insurance 
Company  Choice  Plus 
Definity  HSA  Plan  A92NS. 

Pediatric  oral  . 

Pediatric  vision  . 

FEDVIP  . 

FEDVIP. 

No. 

Wyoming  . 

Plan  from  largest  small 
group  product. 

Blue  Cross  Blue  Shield  of 
Wyoming  Blue  Choice 
Business  1000  80  20. 

Pediatric  oral  . 

Pediatric  vision  . 

FEDVIP  . 

FEDVIP. 

No. 

Appendix  8:  Largest  FFDVIP  Dental 
and  Vision  Plan  Options,  as  of  March 
.31,  2012 

.Soc.lion  lo().ll()(l))(2)-(3)  direcls  .States  to 
svipijleinent  basci-IxMichinark  plans  that  lack 
|)(aliati'i(:  oral  or  vision  snrviccis  with  laaudits 
drawn  Iroin  citluM'  tlu;  Inuloral  kanplovnos 


Dinital  and  Vision  Program  (l''Ll)VIP)  ora 
Statci's  s(;paral(!  dill’  program.  .Sixicilicallv. 
.Stal(!s  may  S(;l(!(:l  hiandits  I’rom  (!itli(!r:  (1)  Tin! 
I■'L1)VI1’  d(!ntal  or  vision  plans  with  the 
larg(!st  national  cnrolhmiiits.  or  (2)  the  .Stat(!'s 
separate!  dill’  program’s  d(!nlal  or  vision 
h<!neiits.  wli(!re  then'  (!xist.  which  oiler 
heiHilits  to  till!  (!ligihilitv  group  with  tlu! 


high(!st  enrolhm!nt.  To  assist  States  with  this 
])rocess.  w(!  coll(!ct(!d  inlormation  ahont  tin! 
h(!n(!nts  |)ro\  id(!d  in  tlu!  KLDVll’  d(!iital  and 
vision  plans  with  thc!  highest  national 
(!nrollments.  as  issn(!d  hv  M(!lLiie  and  Md) 
Bhu!.  r(!S|)(!ctively.  B(!low.  we  provide!  a  e:h:irt 
with  ii  siimniiirv  eel  tlu!  he!iie!rits  e)He!re!el  hv 
the!se!  pliins. 


Largest  FEDVIP  Dental  and  Vision  Plan  Options,  as  of  March  31,  2012* 


Issuer  name 

Plan  name 

Additional  information 

MetLife  (dental)  . 

MetLife  Federal  Dental  Plan — High 

2012  Plan  Benefit  Brochure: 

http://www.opm.gov/insure/health/planinfo/2012/brochures/MetLife.pdf 

BCBS  Association  (vision)  . 

FEP  BlueVision — High . 

2012  Plan  Benefit  Brochure: 

http:/ /WWW.  opm.  gov/insure/health/planinfo/20 12/brochures/ 
FEPBIueVi.pdf 

Source:  U.S.  Office  of  Personnel  Management. 

"Please  note  that  this  information  will  be  updated  with  the  latest  data  when  released. 
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DEPARTMENT  OF  JUSTICE 
Antitrust  Division 

United  States  v.  Apple,  Inc.,  Hachette 
Book  Group,  Inc.,  Harpercollins 
Publishers  L.L.C.,  Verlagsgruppe 
Georg  Von  Holtzbrinck  GMBH, 
Holtzbrinck  Publishers,  LLC  d/b/a 
Macmillan,  The  Penguin  Group,  A 
Division  of  Pearson  PLC,  Penguin 
Group  (USA),  Inc.,  and  Simon  & 
Schuster,  Inc.;  Proposed  Final 
Judgment  and  Competitive  Impact 
Statement 

Notice  is  hereljy  given  pursuant  to  the 
Antitrust  Froceclures  and  Penalties  Act, 
1.5  IJ.S.C.  l(i(l))-(h).  that  a  projjosed 
Final  ludgment,  Stijjulation,  and 
(ioinpetitive  linjiact  Statenient  have 
l)(!eu  tiled  with  the  United  States 
District  Court  for  the  Southern  District 
of  New  York  in  United  States  of 
America  v.  Apple,  Inc.  et  al..  Civil 
Action  No.  12-CV-282().  On  April  11. 
2012,  the  United  .Stat(!s  fihut  a 
(ioinplaint  alleging  that  the  defendants 
agnuul  to  rai.se  the  retail  ])rice  of  e- 
t)ook.s,  in  violation  of  .Section  1  of  the 
.SluM'inan  Act,  1.5  U..S.C.  1.  On  k’ehrnarv 
8,  2013,  the  United  States  filed  a 
propo.sed  f'inal  Indgnunit  as  to 
defendants  Verlag.sgrn|)pe  Ceorg  von 
I  loltzhrinck  Cinhll  and  Holtzhrinck 
Pnhlishers,  LLC  d/h/a  Macmillan 
(collectively,  “Macanillan")  to  r(;tnrn 
pricing  tliscretion  to  e-hook  retaihu’s  and 
coni])ly  with  other  obligations  designed 
to  end  the  antic;oinpetitive  effects  of  the 
conspiracy.  Previously,  on  .Se])teinl)er  0, 
2012.  a  Final  Judgment  as  to  (lefendants 
Hachette  Book  Cronjj.  Inc., 
Harijei'Collins  Pnhlishers  L.L.C..  and 
.Simon  &  Schuster,  Inc.  was  entered  hv 
the  United  .States  District  Court  for  the 
.Sontlun  n  Di.strict  of  New  York.  On 
D(!cemher  18,  2012,  the  United  .States 
filed  a  ])roposed  Final  Jiidgment  as  to 
defendants  Penguin  Ch'onp  (U.SA).  Inc. 
and  'file  Penguin  Cronj),  a  division  of 
Pearson  ]dc;  that  pro]K).sed  Final 
Indgment  is  currently  subject  to  a  ])nhlic 
comment  ])eriod  that  expires  on  March 
.5,  2013. 

Co])ies  of  the  Complaint,  propo.sed 
Final  judgment  as  to  Macmillan,  and 
Competitive  Impact  .Statement  an; 
available  for  inspection  at  the 
D(!j)artment  of  Jicstice,  Antitrn.st 
Division,  Antitrust  Documents  Crou]), 
4.50  Fifth  Street  NW..  DC  20.530  Suite 
1010  (telephone:  202-.514— 2481 ),  on  the 
De])artment  of  Justice's  Web  site  at 
http://\\’\v\\'. jnstice.gov/atr,  and  at  the 
Office  of  the  Clerk  of  the  United  States 
District  (iourt  for  the  .Southern  Di.strict 
of  New  York.  Copies  of  these  materials 
may  he  obtained  from  the  Antitrust 


Division  ui)on  retpiest  and  ])avment  of 
the  co])ying  fee  s(;t  hv  Departmiuit  of 
Justice  regulations. 

Public  comment  on  the  ]n’oi)os(!d 
Final  Judgment  as  to  Macmillan  is 
invit(;d  within  00  days  of  the  date  of  this 
notice.  .Such  comments  will  hi;  filed 
with  the  (iourt  and  will  either  he 
l)uhlished  in  the  Federal  Register  or, 
with  the  permission  of  the  (iourt,  he 
])o.sted  electronically  on  the  Department 
of  Justice’s  Wei)  site.  Comments  should 
he  directed  to  John  R.  Read.  Chief. 
Litigation  111  .Section,  Antitrust  Division, 
De])artment  of  Justice,  4.50  Fifth  .Street 
NW.,  .Suite  4000,  Washington.  DC  20.530 
(telephone:  202-307-0408). 

Patrii;ia  A.  Brink, 

Director  of  Civil  Dnforcenienl. 

United  Stales  District  Court  for  the 
Southern  District  of  New  York 

I'nited  Slates  of  America.  Plaintiff,  v. 
Apple.  Inc..  Hachette  Book  Croup.  Inc., 
Harpercollins  Pnl)lishers  L.L.C.. 
Wnlagsgrnijpe  Ceorg  \'on  Holt/.hrinck  Cinl)li. 
HoIlyJ>rinck  Pnl)lishers.  LLC  D/B/A 
.Macmillan.  The  Penguin  Croup,  A  Division 
of  Pearson  Pic,  Penguin  Croup  (IkSAI.  Inc.. 
and  Simon  8-  Schnsler.  Inc..  IJeleiulanIs. 

Civil  Action  No.  1 2-CV-2ti2(i. 

Complaint 

The  United  .States  of  America,  acting 
under  the  direction  of  the  Attorney 
Ceneral  of  the  United  .States,  brings  this 
civil  antitrust  action  against  Defendants 
Apple,  Inc.  (‘‘A|)ple"):  Hachette  Book 
Croup.  Inc.  (“Hachette");  I  Iar])erCollin.s 
Publishers  L.L.C.  ("HarperCollins”]; 
Verlag.sgruppe  Ceorg  von  Holtzhrinck 
Cmhll  and  Holtzhrinck  Publishers.  LLC 
d/h/a  Macmillan  (collectively. 
“Macmillan"):  The  Penguin  Croup,  a 
division  of  Pearson  pic  and  Penguin 
Croup  (U.SA),  Inc.  (collectively, 
"Penguin"):  and  .Simon  &  .Schuster,  Inc. 
(".Simon  &  .Schu.ster”;  collectively  with 
Hachette.  Har])ei'Collins.  Macmillan, 
and  Penguin.  “Puhli.sher  Defendants") 
to  obtain  eiputahle  relief  to  prevent  and 
remedy  violations  of  .Section  1  of  the 
.Sherman  Act.  15  U..S.C.  1. 

Plaintiff  alleges; 

I.  Introduction 

1.  Technology  has  brought 
revolutionary  change  to  the  business  of 
publishing  and  selling  hooks,  including 
the  dramatic  exj)losion  in  sales  of  "e- 
hooks” — that  is.  hooks  sold  to 
consumers  in  electronic  form  and  read 
on  a  variety  of  electronic  devices, 
including  dedicated  e-readers  (such  as 
the  Kindle  or  the  Nook),  multi])nrpose 
tablets,  .smartj)hone.s  and  personal 
com])uter.s.  Consumers  reap  a  variety  of 
benefits  from  e-hooks,  including  24- 
hour  acce.ss  to  product  with  near-in.stant 


delivery,  easier  portability  and  storage, 
and  adjustable  font  size.  E-hooks  akso 
are  considerahlv  chea|)er  to  produce  and 
distribute  than  ])hy.sical  (or  “])rint”) 
hooks. 

2.  E-hook  .sales  have  been  increasing 
rapidly  ever  since  Amazon  released  its 
first  Kindle  device  in  November  of  2007. 
In  developing  and  then  mass  marketing 
its  Kindle  e-reader  and  a.ssociated  e- 
hook  content.  Amazon  suhstantially 
increased  the  retail  market  for  e-hooks. 
One  of  Amazon’s  most  succe.ssful 
marketing  strategies  was  to  lower 
suhstantially  the  price  of  newly  released 
and  bestselling  e-hooks  to  .SO. 90. 

3.  Publishers  saw  the  rise  in  e-hooks, 
and  particularly  Amazon's  price 
discounting,  as  a  substantial  challenge 
to  their  traditional  husine.ss  model.  The 
Puhli.sher  Defendants  feared  that  lower 
retail  prices  for  e-hooks  might  lead 
eventually  to  lower  wholesale  prices  for 
e-hooks,  lower  prices  for  print  hooks,  or 
other  conseiiuences  the  ])uhlishers 
hoped  to  avoid.  Each  Puhli.sher 
Defendant  desired  higher  retail  e-hook 
prices  across  the  industry  before 

"St). 00"  became  an  entrenched 
consumer  exi)ectation.  By  the  end  of 
201)0.  however,  the  Publisher 
Defendants  had  concluded  that 
unilateral  efforts  to  move  Amazon  away 
from  its  ])ractice  of  offering  low  retail 
prices  would  not  work,  and  thev 
thereafter  cons])ired  to  raise  retail  e- 
hook  prices  and  to  otherwise  limit 
competition  in  the  .sale  of  e-hooks.  To 
effectuate  their  cons|)iracy.  the 
Publisher  Defendants  teamed  u])  with 
Defendant  Apple,  which  shared  the 
.same  goal  of  restraining  retail  price 
competition  in  the  sale  of  e-hooks. 

4.  The  Defendants’  conspiracy  to  limit 
e-hook  price  com])etition  came  together 
as  the  Puhli.sher  Defendants  were  jointly 
devising  .schemes  to  limit  Amazon’s 
ahilitv  to  discount  e-hooks  and 
Defendant  Apple  was  preparing  to 
launch  its  electronic  tablet,  the  iPad, 
and  considering  whether  it  should  .sell 
e-hooks  that  could  he  read  on  the  new 
device.  Ap])le  had  long  believed  it 
would  he  able  to  "trounce  Amazon  by 
opening  up  |its|  own  ebook  store,"  hut 
the  intense  ])rice  com])etition  that 
prevailed  among  e-hook  retailers  in  late 
2000  had  driven  the  retail  price  of 
popular  e-hooks  to  .St).t)0  and  had 
reduced  retailer  margins  on  e-hooks  to 
levels  that  Apple  found  unattractive.  As 
a  result  of  discussions  with  the 
Puhli.sher  Defendants,  A])ple  learned 
that  the  Puhli.sher  Defendants  .shared  a 
common  objective  with  Aj)ple  to  limit  e- 
hook  retail  price  competition,  and  that 
the  Puhli.sher  Defendants  also  desired  to 
have  po])ular  e-hook  retail  prices 
stabilize  at  levels  significantly  higher 
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than  S9.9‘).  Together.  Apjjle  and  the 
l’nl)lisher  Dcifendants  reached  an 
agreement  whereby  retail  price 
competition  wonhl  cease  (which  all  the 
conspirators  desinul),  retail  e-hook 
prices  wonld  increase  significant Iv 
(which  the  Publisher  Defendants 
desireel).  and  Apple  wonld  be 
guaranteed  a  30  pencemt  “commission" 
on  each  e-book  it  sold  (which  Aj)j)le 
desired). 

.1.  To  accomplish  the  goal  of  raising  e- 
hook  jnices  and  otlnawi.se  limiting  retail 
competition  for  e-books.  Apjjle  and  the 
Publisher  Defendants  jeeintlv  agreeeel  to 
iilteir  the  business  ineeelel  ge)verning  the 
relatieniship  hef  weeen  j)nl)li.shers  anel 
relaileers.  Prie)r  to  the  e;onspirae;v,  heeth 
j)rint  l)e)e)ks  anel  e-l)e)oks  wene  solel 
nndeir  the  longstanding  ‘‘whe)l(!sale 
model."  Dneler  this  me)etel,  publishers 
se)lel  he)e)ks  tee  retaileus,  anel  retailers,  as 
the  e)wne;rs  e)f  the  beeoks.  hael  the 
freHule)!!!  te)  establish  refail  prie;es. 

Def  enelants  we'ree  elef  ermineel  te)  emel  the 
reehn.st  refail  i)rice  ce)mpetitie)n  in  e;- 
beeeeks  theit  prevaileel.  te)  the  beaiefit  of 
e:onsnmers.  nneler  the  whe)lesale  me)elel. 
Thew  theaejfore  agreuul  je)intlv  te)  replace 
the  whe)les:ile;  me)etel  fe)r  selling  e;-l)e)e)ks 
with  :m  "agene:y  me)elel."  llnele'r  the 
age!ne:y  me)elel.  pnhlisheas  we)nlei  tiike 
ce)ntre)l  of  reliiil  priefng  by  a])pe)inling 
refiiilers  as  “agents”  whe)  we)nlel  have  ne) 
pe)we!r  te)  alter  the  retail  prie;es  set  hv  the; 
pnhlishejrs.  As  ei  rejsnlt.  the  |)nt)lishe;rs 
e:e)nlet  eaiel  prie;e  e:e)mi)etition  ame)ng 
re;t:)ile;rs  anel  raise;  the;  i)rie:e;s  e:e)nsnmers 
j)ay  lor  e-l)e)e)ks  lhre)ngh  the  aele)i)tie)n  e)f 
identie;iil  priefng  tiers.  This  efiange  in 
t)nsine;ss  meeelel  we)nlel  ne)t  have 
e)e;cnrreei  witheent  the  ceenspiraev  ameeng 
the;  De;fenelants. 

0.  A|)|)le  facilitateel  the  Pnl)lishe;r 
De;fenelanl.s'  ce)lle;(f  ive  ef  fe)rt  to  end 
retciil  price  ceeinpetitieen  by  e:e)e)relinating 
their  transitie)n  te)  an  agene.y  me)del 
ae;re)ss  all  ref aile;rs.  Apple  efearly 
nnde;r.stoe)el  that  its  j)articipation  in  this 
scheme  wonlel  re;snlt  in  higher  price;s  te) 
e:onsnme;rs.  As  Apple  CFO  .Steve;  )e)l)s 
ele;scrit)e;et  his  e:e)mj)anv's  .strate;gv  for 
ne;ge)ti;iting  with  the  Pnbli.sher 
De;fe;ndants.  “We'll  ge)  to  |im|  agene;v 
meeelel,  whe;re;  yon  .sef  the  price;,  anej  we; 
ge;t  e)nr  30%.  anel  ye;s.  the;  cn.ste)mer  i)avs 
ii  little;  more,  hot  that's  what  ye)n  want 
jinyway.”  Aj)pte;  was  pe;rfe;(f Iv  willing  te) 
he;i|)  the;  Pnt)li.she;r  De;fe;nelants  e)htain 
their  e)l)je;ef  ive  e)f  higher  ])rie:e;s  fe)r 
e:e)nsnmer.s  by  eneling  Amazeen's  “St). 05)" 
j)rie:e  program  as  leeng  as  Apple;  was 
gnaranle;e;el  its  30  pere:ent  margin  anel 
e:ejnlel  aveeiel  retail  i)rie;e  e;e)mj)elition 
freun  Amaze)n. 

7.  The  j)lan — what  Ap])le;  pre)udlv 
ele.se:ril)e;et  as  an  “aikielo  move" — 
we)rke;et.  Over  thre;e;  elays  in  January 
2010,  e;ach  Publisher  De;fenelant  enlere;d 


into  a  fnnef  ie)nally  ielentie:al  agency 
ceentract  with  Apple  that  we)nlel  ge)  inte) 
e;ffe;ef  simnltane;e)nsly  in  A])ril  2010  anel 
“e:hang|e;|  the;  ineln.stry  pe;rmane;ntly." 
The;se;  “Ap])le;  Age;ne:y  Agre;e;ments’’ 
e:e)nfe;rre;el  een  the;  Publisher  De;fe;nelants 
the  pe)we;r  te)  .set  Ap|)le's  re;tail  prie:e;s  fe)r 
e;-l)e)e)ks.  while;  granting  Aj)ple;  the 
assnnme:e;  ihiit  the  Publisher  Defenehmts 
we)idel  raise;  refail  e;-l)e)e)k  ])rie:e;s  ;it  all 
e)ther  e;-l)e)e)k  eentlets,  te)e).  inste;ael  e)f 
St). 05).  e;le;ef  reenic  versieens  of  hee.stselleis 
;mei  newly  re;le;ase;el  tithes  weenlel  he; 
l)rice;d  ae:e;e)reling  te)  a  sef  of  prie:e  tieers 
ce)ntaine;el  in  e;:)ch  e)f  the  Apple;  Agene:v 
Agreeements  that  eleteermineeel  ele  laefe) 
refail  ee-hoeek  prie:e;.s  as  a  fnnef  ion  of  the; 
title's  hardce)V(;r  list  j)rie;e;.  All 
hee.stselling  and  newly  reeleased  tltle;.s 
heearing  a  harele;e)ver  list  pi  ice  hef  ween 
S2.').01  anel  S3.S.00,  for  exami)le;,  we)nld 
he  priceeel  at  Si 2.00,  SI 4.5)5).  e)r  SI 0.5)5). 
with  the;  refail  e;-l)e)()k  |)rie:e  ine:re;a.sing  in 
relatie)!)  te)  the;  harele;ove;r  list  ])rice. 

8.  After  exeeaiting  the  Apple  Agenev 
Agreeements,  the;  Pni)lishe;r  Deelenelants 
all  the;n  (|nie:kly  ae:te;el  te)  e:e)m|)lef  e;  the; 
se:he;me;  by  impeesing  age;ne:y  agreeements 
on  idl  their  othe;r  re;taile;r.s.  As  ei  elireeef 
reesidt.  the)se;  re;laile;r.s  le)st  their  ahilitv  te) 
compete;  e)n  i)rice;,  inefneling  then r  ahilitv 
te)  sell  the;  me).st  pe)])nlar  e-heeeeks  leer 
S5).5)5)  e)r  fe)r  e)the;r  le)w  prie:e;s.  Onex;  in 
ex)ntre)l  e)f  retail  priex;s,  the;  Pnl)lishe;r 
De;fe;nelant.s  limite;el  refail  ])riex; 
ex)mj)ef  itie)n  ;ime)ng  the;mse;lve;s. 

Millieens  e)f  e;-l)e)e)k.s  thiil  we)nlel  h;ive; 
se)ld  at  retail  ie)r  .SO. 5)5)  e)r  leer  ef  her  hew 
])riex;.s  insteael  .se)lel  fe)r  the;  pri{x;s 
inelicateel  by  the;  priex;  .sche;dnle;.s 
inclneleel  in  the;  Ap])le;  Agene:v 
Agre;e;me;nts — generally,  .Si 2.5)5)  e)r 
Slf.OO.  Other  prie;e;  and  ne)n-|)rice 
ex)mpetitie)n  eimeeng  e-heeeek  ])nl)li.she;r.s 
anel  among  e-l)e)e)k  re;taile;r.s  also  was 
imlawfnlly  eliminateel  te)  the  elef  riment 
e)f  II..S.  consumers. 

5).  The  ])iirpe).se  e)f  this  lawsuit  is  te) 
enjoin  the  Pif  )li.sher  Defendants  anel 
Apple  fre)m  further  violatieens  of  the 
natieen’s  antitrust  laws  anel  te)  re;.ste)re;  the 
ex)mpe;titie)n  that  hiis  l)e;e;n  le).st  due;  te) 
the;  Pnl)li.slu;r  Defeaulants’  ;mel  A])ple;'.s 
ille;gal  aefs. 

10.  Defenelants'  e)nge)ing  ex)n.spinK:v 
<mel  agre;e;me;nt  have;  e:anse;el  e;-t)e)e)k 
exni.snmers  te)  ]);iy  tens  e)f  millions  e)f 
eie)lliirs  me)re;  fe)r  e;-l)e)e)ks  than  the;y 
e)the;rwise;  we)nlel  Inive  paiel. 

11.  The;  lJnite;el  .States,  thre)ngh  this 
suit,  asks  this  (ieenrt  te)  eleefare 
De;fe;nelants’  ex)neln(f  ille;gid  anel  te)  e;nte;r 
injnnefive;  relief  te)  i)re;ve;nt  fnither 
injnry  te)  ex)n.snmers  in  the  lJnite;el 
Statees. 

II.  Dafendanls 

12.  A])])le,  Inc.  has  its  princij)al  i)laex; 
e)f  l)n.sine;,s.s  at  1  Infinite  Loe)p, 


(inpertine),  CA  O.SOlf.  Ame)ng  manv 
ef  her  t)nsine.ssi;.s,  Apple.  Ine:.  elistril)nte;.s 
e;-l)e)e)ks  thre)ngh  its  il3e)e)k.ste)re;. 

13.  Haefiette;  Boe)k  Cie)n]),  Inc.  has  its 
])rine:ipal  phiex;  e)f  business  if  237  Park 
Aveaine,  Ne;w  Ye)ik.  NY  10017.  It 
pnl)lishe;.s  e;-l)oe)ks  anel  jnint  heeeiks 
threengh  publishers  .sne:h  as  Little, 

13re)wn.  anel  Ce)mpany  anel  (iranel 
(x;ntral  Publishing. 

14.  1  lar|)e;i<x)llins  Publishers  L.L.C. 
has  its  j)rine:i|)al  plaex;  e)f  hnsinee.ss  at  10 
F.  .')3rel  .Stre;e;t.  New  Yeerk,  NY  10022.  It 
pnl)lishe;.s  e;-l)oe)k.s  anel  print  t)e)e)ks 
thre)ngh  publishers  such  as  llar])e;r  anel 
William  Morrow. 

1.1.  Holtzhrinck  Publishers.  LLCi  el/h/ 
a  Maeanillan  has  its  principal  j)lace;  e)f 
l)nsine;.s.s  at  \75  Fifth  Avenue.  New 
Yeerk,  NY  10010.  It  ))nhlishe,s  e-heeoks 
and  print  l)oe)ks  through  ])nl)li.she;rs  .sne:h 
as  Farrar.  .Straus  anel  Gire)nx  and  .St. 
Martin's  Pre;.s.s.  Verlagsgriippe  Ceeerg  ve)n 
He)ltzbrine:k  CmbH  e)wn.s  He)ltzl)rine:k 
Pnt)lishe;r.s,  LLCi  el/h/a  Macmillan  and 
has  its  prine:i])al  ])laex;  of  hnsine.ss  at 
CiiinsheielestraBe;  20,  Stuttgart  70184, 
(k;rmany. 

10.  Pe;ngnin  Creenp  (USA),  Ine:.  has  its 
prine:i])al  i)lae:e;  e)f  business  at  37.') 
llnelse))!  .Stre;e;t,  New  Ye)rk.  NY  10014.  It 
])nl)li.she;.s  e;-l)e)e)ks  and  print  l)e)e)k.s 
through  i)nl)li.shers  .sne:h  ;i.s  The;  Viking 
Pre;s.s  iinel  Cothinn  I3e)e)ks.  Pe;ngnin 
Creenp  (U.SA),  Ine:.  is  the  llnite;el  .Stiites 
affiliate;  e)f  The  Pe;ngnin  Creenp.  a 
elivision  of  Pe;iirse)n  pie:,  which  has  its 
princi])iil  ])lae:e;  e)f  business  at  80  Stranel, 
Leenele)!)  WC2R  ORL.  Uniteel  Kingelom. 

17.  Sinu)!)  8:  .Se:lniste;r,  Ine:.  has  its 
|)rine:ipiil  pl;)e:e;  e)f  hnsine.ss  at  1230 
Ave;nne  of  the  Americas.  New  Yeerk.  NY 
10020.  It  ])nhli.she;s  e-l)e)e)k.s  anel  ])rint 
hooks  through  j)nl)lishe;rs  sne:h  as  Free 
Press  anel  Toiie:h.ste)ne. 

III.  Jiiriscliction,  Vf^niie,  and  Intaistata 
Commarca 

18.  Plaintiff  United  States  of  Amerie:a 
brings  this  aef  ion  pursuant  to  Se;e:tie)n  4 
e)f  the  Sherman  Ae:t,  l.'i  U.S.C.  4.  to 
e)l)tain  e;{]nitat)le  relief  anel  e)the;r  re;lief  te) 
pre;ve;nt  and  restrain  Defendants’ 
vie)latie)ns  e)f  .Se;e:tie)n  1  e)f  the;  .Sherman 
Aef,  l.'l  U.S.C  1. 

15).  This  Ceenrt  has  snt)je;ct  matter 
jnriselie:tion  eever  this  ae:tie)n  nneler 
.Se;e:tie)n  4  e)f  the  .Sheiinan  Aef,  l.'l  U..S.C. 
4,  and  28  U.S.C.  1 331 , 1 337(a).  anel 
134.'). 

20.  This  (x)nrt  has  ])e;rse)nal 
jnrisdictie)n  eever  e;;K:h  De;fe;nelanl  and 
venue  is  pre)])e;r  in  the  Seenthern  Distrief 
e)f  Ne;w  Yeerk  nneler  Se;e:tie)n  12  e)f  the 
Clayte)!)  Act.  l.'l  U.S.C.  22.  and  28  U.S.C. 
135)1,  l)e;e;anse;  e;ach  De;fenelant  tran.sae:t.s 
business  ;ind  is  Ibnnd  within  the; 
.Sonthe;rn  District  e)f  New  Yeerk.  The  U.S. 
e:e)mpe)nent  e)f  e;ach  Pnblishtir  De;f(;ndant 
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is  heaclquartenul  in  the  Southern 
District  of  New  York,  and  acts  in 
fnrtlnnance  of  the  conspiracy  occurred 
in  this  District.  Many  thousands  of  tlie 
I’nhlisher  Dcd'endants’  e-l)ooks  are  and 
have  h(U!n  sold  in  this  District, 
including  through  Defendant  Apple's 
iHook.store. 

21.  Defendants  are  (aigagcul  in,  and 
their  activities  snhstantiallv  affect, 
interstate  trade  and  commerce.  The 
Pnhlisher  D(;fendants  scdl  e-hooks 
throughout  the  United  Stiites.  Tlu;ir  e- 
l)ooks  re])resent  a  substantial  amount  of 
interstate  commerce.  In  2010.  United 
States  consumers  paid  more  than  S300 
million  for  the  Publisher  Defendants’  e- 
hooks,  including  more  than  S40  million 
for  e-books  licen.sed  through  Defendant 
Apple's  iBookstore. 

/\ '.  (Jo-(J()ns}}ir(itors 

22.  Various  persons,  who  are  known 
and  unknown  to  Plaintiff,  and  not 
named  as  defendants  in  this  action, 
including  senior  executives  of  the 
Publisher  Defendants  and  A])])le,  have 
particijjated  as  co-cons])irators  with 
Defendants  in  the  ofhmse  alleged  and 
have  performed  acts  and  made 
.statements  in  furtherance  of  the 
cons])iracy. 

V’/jc  I^ublishing  Iiuhistrv  and 
lidck^vound  of  tho  (jonspirocv 

A.  Print  Books 

23.  Authors  submit  hooks  to 
publishers  in  mannscri])t  form. 
Publishers  edit  mann.scrij)ts.  print  and 
hind  books,  provide;  advertising  and 
related  marketing  .services,  decide  when 
a  hook  should  he;  re;le;a.seel  fe)r  sale,  and 
elistrihnte  heeoks  to  whe)le;.saler.s  anel 
retailers.  Publishers  alse;  eletermine  the 
cover  price  e)r  “list  jjrice”  of  a  he)e)k,  anel 
tyjjically  that  prie:e  appears  on  the 
he)ok’s  ce)ver. 

24.  Retailers  jjnrediase  ])rint  he)ok.s 
dir(;ctly  from  publishers,  or  threengh 
whe)lesale;  elistrihntors.  anel  re;sell  them 
to  consumers.  Re;tailer.s  tyj)ically 
pnredieise  print  hooks  nndi;r  the; 
“whole;.sale  meielel.’’  Uneler  that  moelel, 
retailers  ])ay  ])nhlishe;rs  appre)ximately 
e)ne;-half  e)f  the;  list  ))rie:e  e)f  heeeeks.  take; 
e)wnership  e)f  the  t)oe)k.s.  then  re;se;ll 
them  te)  e;onsnmers  at  ])rice;s  e)f  the; 
re;tailer’.s  e:hoice.  Pnhlishers  Inive  .solel 
])rint  he)e)ks  te)  re;laile;r.s  thre)ngh  the; 
wheele.sale  moelel  tor  eever  100  ye;ar.s  anel 
e;e)ntinne  te)  eh)  se)  te)elav. 

B.  R-l)e)e)k.s 

25.  E-he)e)k.s  are  l)e)e)k.s  j)nhli.sheel  in 
ele;e:tre)nic  fe)rmat.s.  E-he)e)k  pnl)lishe;rs 
ave)iel  se)me  of  the  e;xpe;n.se;,s  ineairred  in 
pre)elncing  anel  di.stril)nting  print  hoeeks, 
inedneling  me)st  manufacturing  expenses. 


ware;he)nsing  ex|)e;nse.s,  elistrihntie))! 
e;xpe;n.se;,s,  ;mel  e:e).st.s  of  elealing  with 
nnse)lel  ste)e;k. 

20.  (;e)n.snmers  pnre.hiise  e-he)e)k.s 
threengh  Web  site;.s  e)f  e;-he)e)k  reteiilers  e)r 
ihreengh  iij)plie;atie)n.s  le)aeteel  eente)  their 
re;aeling  ele;vie:e;.s.  Sne:h  ele;e;tre)nie: 
elistributie)!!  eilleews  e;-l)e)e)k  re;lailers  te) 
ave)iel  e:e;rtain  e;x|)e;nse;s  the;y  ineair  whe;n 
they  sell  print  t)e)e)k.s,  ine;lneiing  me).st 
w<irehe)nsing  ex])e;n.se;.s  ;mel  elistrihntie)!) 
expenses. 

27.  Fre)m  its  ve;ry  sniiill  ha.se  in  2007 
at  the;  time  e)f  Amaze)n’.s  Kinelle;  lanne:h, 
the  e;-l)e)e)k  market  has  e;xple)ele;el. 
re;gi.ste;ring  tri])le;-eligit  sales  growth  e;ach 
year.  E-he)e)k.s  ne)w  e;on.stitnte  at  le;a.st  ten 
pe;rea;nt  e)f  general  interest  fie:tion  anel 
non-fiedie)!)  l)e)e)ks  (e-.ommonly  kne)wn  as 
“trade”  l)e)e)ks  ')  .se)lel  in  the  United 
State;.s  anel  are  wielely  preelicteel  to  re;ae:h 
at  least  25  |)e;rea;nt  e)f  U..S.  Inide  heeeeks 
sales  within  twe)  to  three  years. 

D.  Publisher  De;fenelant.s  anel  “The  .SO. 09 
Pre)hle;m’’ 

28.  The;  Publisher  De;fe;nel;mt.s 
ea)m])e;te  eigain.st  eae:h  e)ther  tor  sales  of 
traele;  e;-l)e)e)k.s  te)  ea)nsnmers.  Pnhli.shers 
hiel  agiiinst  e)ne;  ane)ther  for  print-  anel 
e;lee;tre)nie;-|)nl)lishing  rights  te)  e;onte;nt 
that  they  e;xpe;e:t  will  be;  nieest  sne;e:es.sfnl 
in  the;  marke;t.  They  eilse)  ea)mpe;te; 
iigiiinst  e;ae:h  e)lhe;r  in  bringing  theese; 
he)e)ks  te)  market.  Fe)r  e;x<im])le;,  in 
aelelitie)!)  te)  ])rie:e;-.setting.  the;v  ea'eate; 
ce)ve;r  iirt  anel  e)ther  on-heeeek  .sale;s 
indnea;me;nts,  anel  also  engage  in 
cielvertising  eaimpaigns  lor  seeme  tille;.s. 

29.  The  Publisher  De;fenelant.s  are  five; 
e)f  tlie  six  hugest  pnhli.shers  e)f  traele 
l)e)e)k.s  in  the  Uniteel  State;.s.  They 
publish  the  vast  maje)rity  e)f  their  newly 
reh;a.seel  titles  as  both  })rint  l)e)oks  and 
e-books.  Publisher  Defenelants  c:ompe;te 
again.st  eae:h  other  in  the  sales  of  he)th 
trade  j)rint  hooks  anel  trade  e;-he)e)ks. 

30.  When  Amazon  launched  its 
Kinelle  elevice,  it  e)ffere;el  newly  releaseel 
anel  he;.stselling  e-he)e)k.s  to  consumers  for 
SO. 90.  At  that  time.  Publisher 
Defenelants  routinely  whoh;.s;ih;el  the).se 
e;-he)e)k.s  fe)r  ahe)nt  that  .same  prie:e,  whie;h 
typie:ally  was  h;s.s  than  the  wheelesah; 
prieu;  of  the;  hiireh:e)ver  versie)n.s  e)f  the 
same  tith;.s,  refleeding  pnl)li.she;r  e:e).st 
savings  ;i.s.se)e;iate;el  with  the  eh;ctre)nic 
feermat.  Fre)m  the;  time  e)f  its  lanne:h. 
Amiizon’s  e;-he)e)k  elistrihntie)!)  hn.si!)(!.ss 
has  l)e;e;!)  e:e)!).siste!)tly  ])re)iital)h!,  eve!) 
whe!)  .s)!hsta!)tiallv  eli.sce)n!)ting  se)!))e 
!)ewly  i'e!h;aseel  anel  bestsellieeg  tith;s. 

'  Noii-lraelei  evliooks  iDcliide!  edciclroiiic  veasions  ol 
chikli'oii's  piediirt!  Iiooks  iiiid  .icadianie:  eoxehooks. 
r(dori!n(;(!  m:i!(!riids.  ai)d  otliiir  spaeaali/.ad  !(!x!s  Ilia! 
Iyi)ie:ally  are;  piihlishod  1)V  .s(;|)arali!  i!i)|)rinls  Ironi 
lrad(!  books,  olleai  an;  sold  tliroiigli  .soparalo 
ediiiDiiols.  and  .irn  no!  roasonably  snl)slilulal)l(!  lor 
!rad(!  o-books. 


31.  To  e:e)n)pete  with  A!))azon,  e)the!r  e- 
l)e)e)k  re;taih;r.s  often  !))ate:heel  or 
i!pj)re)i)e;heel  A!))aze)!)'s  .S9.9t)-e)r-h!.s.s 
prices  fe)r  e;-he)e)k  versieens  of  new 
re!h!ase!.s  a!)el  Now  York  Timas 
he;st.se;lh;r.s.  As  a  re;.snlt  e)f  that 
ce)n)petitie)n,  e'.e)n.sn!))er.s  he;!)e!fite!el  fro!)) 
A!))}!ze)!)’.s  .S9.5)9-e)r-le;.ss  e-he)e)k  ])rie:e.s 
e!ve!!)  if  the;y  j))!re:ha.seel  e-he)e)ks  fre)!)) 
e;e)!)!|)e;ti!)g  e!-hoe)k  retailers. 

32.  The;  Publisher  Deefenelaeets  feare;el 
that  ,S9.99  wonlel  he!e:e)!!)e  the;  sta!)elarel 
j)rie:e;  for  !)ewly  rele;a.seel  anel  ht;.stselli!)g 
e;-l)e)e)ks.  Fe)r  exa!))])le,  e)!)e  Pnhlishe;!' 
De;fe!)el<!!)t’s  CEO  he!))e)a!)e;el  the 
“wretched  .$9.99  prieu;  point”  a!)el 
Penguin  U.SA  CEO  Daviel  .Sha))ks 
we)rrieel  that  e;-he)ok  prie;i!)g  “can’t  he; 
.$9.99  for  harde:overs.” 

33.  The  Publisher  De;fe;))ela!)t.s 
he;lieve;el  the  le)w  ])rices  for  newly 
rele;a.se;d  a!)el  bestselling  e-books  were 
elisrnpting  the  industry.  The  Amaze)n- 
leel  $9.99  re;tail  prie:e  poi))t  fe)r  the  me)st 
popnleer  (;-l)e)e)k.s  treiuhled  the  Pnhli.sher 
iDe;fe!)elants  t)e;e:an.se.  at  $9.99.  !))e).st  e)f 
these;  e-he)ok  titles  were;  priceel 
snh.stantially  leewer  tha!)  harele:ove;r 
ve;r.sie)n.s  of  the;  .sa!))e;  title.  The;  Pnhli.she;r 
De;fe;!)ela!)ts  we;re;  e:e)!)e:e;r!)e;el  these  le)wer 
e;-he)e)k  j)rie:es  we)nlel  leeeel  te)  the; 
"eleflatie)!)”  e)f  harele:e)ve;r  heeok  ])rie;e;.s. 
with  ae:e:e)!))pa!)ving  ele;e:li!)i!)g  re;ve;!)ne;.s 
fe)r  ])nhli.shers.  The  Pnhli.she;r 
De;fe;!)ela!)t.s  alse)  we)rrieel  that  if  $9.99 
solielifieel  as  the  e;o!).sn!))e;r.s’  expeedeel 
retieil  prie:e;  ie)r  e;-t)e)e)k.s,  Aenaze)!)  a!)el 
e)the;r  reteiilers  we)nlel  ele!))a!)el  theet 
|)nl)lishe;r.s  le)we;r  their  whe)le;.sale  prie:e.s, 
further  co!))j)re.ssi!)g  pnhli.sher  pre)fit 
!))argi!)s. 

34.  The  Pnhli.sher  Defenelants  alse) 
fe;ared  that  the  $9.99  prie:e  ])e)i!)t  wonlel 
make  e;-l)oe)ks  so  po})nlar  that  eligital 
pnhli.she;r.s  conlel  ae:hie;ve  .snffie:ie!)t  .se:ale 
to  e;hallenge  the;  enajeer  ineaembea)! 
publishers’  basic  business  eneedel.  The 
Pnhlishe;!'  Defenela!)ts  were  espe;e:iallv 
e;e)ne:er!)eel  that  Amazon  was  well 
])e).sitie)!)eel  to  e;!)te!r  the  eligital 
piehlishing  hi!sine;.s.s  a!)el  there;hy 
snppla!)!  j)nhli.sher.s  as  i!)ti!rn)eeliaries 
he!twe;(;n  anthe)rs  a!)el  consumers. 
Aenazo!)  hael,  i!)  faed,  take;!)  .ste]).s  te)  de) 
.se),  e:e)!)tra(di!)g  elire!edly  with  a!!the)r.s  te) 
publish  their  we)rk.s  as  e!-he)e)k.s — ;!t  a 
highe;!'  re)yaltv  rate  tha!)  the  Publisher 
De;fenela!)t,s  e)ffe;re;el.  An)azo!)’.s  !))e)ve! 
thre!ate!!)e;el  the  Pnhli.sher  De!fe!!)ela!)t.s’ 
lraelilie)!)al  ])e).sitie)!).s  as  the  gate- ke!epe;r.s 
of  the;  pnhlishi!)g  weerlel.  The;  Publisher 
De;fe;nela!)ts  akse)  ie;areel  that  other 
e:o!))pe;titive;  aelvaeetages  the;y  helel  iis  a 
result  e)f  years  e)f  i!)vest!))e!)ts  i))  their 
j)ri!)t  hoe)k  hn.si!)e;.s.s{;.s  wonlel  ere)ele;  a!)el, 
(;ve!)lnally,  he;e:o!))e  irrelevant,  as  e;-l)ook 
.sales  ceentinneel  to  mow. 


Federal  Register  /  V'ol.  78,  No.  37 /Monday,  February  25,  2013 /Notices 


12877 


E.  I’iil)li.slu!r  Didendants  Recogiiizi;  They 
('.annot  Solve  “Tlie  .SO. 99  Prol)lein” 

Alone 

.3.5.  Each  Fiihlisher  Deiendant  knew 
that,  acting  alone,  it  conld  not  compel 
Amazon  to  raise  e-hook  prices  and  that 
it  was  not  in  its  (iconomic  .self-interest 
to  attempt  unilaterally  to  raise  riitail  (!- 
lM)ok  jirices.  Each  Pnhlisher  Defendant 
relied  on  Amazon  to  market  and 
distrihnte  its  e-hooks,  and  each 
I’nhlisher  Defendant  t)eli(!ved  Amazon 
would  leverage  its  position  as  a  large 
retailer  to  jireserve  its  ability  to  compete 
and  would  resist  any  individual 
jnihlisher's  attempt  to  raise  the  prices  at 
which  .Amazon  stdd  that  publisher's  e- 
hooks.  As  one  Publisher  Defendant 
executive  acknowledged  Amazon's 
bargaining  strength,  "we've  always 
known  that  unless  other  publishers 
follow  ns.  there's  no  chance  of  siu:cess 
in  getting  Amazon  to  change  its  pricing 
practices."  In  the  same  email,  the 
executive  wrote,  “without  a  critical 
mass  behind  ns  Amazon  won’t 
‘negotiate.’  so  we  need  to  he  more 
confident  of  how  our  fellow  publishers 
will  rciact  *  *  *  ." 

3(i.  l-]ach  Puhlisluir  Dtdendant  also 
recognizcul  that  it  would  lo.se  sales  if 
retail  j)rices  increased  for  onlv  its  e- 
hooks  while  the  oth(;r  Publisher 
Dtdendants’  e-hooks  nmiained 
comj)etitivelv  priced.  In  addition, 
higluir  priccis  for  just  one  |)ul)li.sh(!r's  e- 
hooks  would  not  change  consumer 
j)(!rcej)tions  enough  to  slow  the  erosion 
of  consumer-perceived  value  of  hooks 
that  all  the  Puhlish(!r  Defendants  feared 
would  result  from  Amazon’s  .S9.9‘) 
pricing  policy. 

\7.  D(^fhiid(inis'  Vnlawful  Aclivitias 

37.  B(!ginning  no  later  than  September 
2008.  the  Puhlislmr  Defendants'  senior 
execntivcis  engaged  in  a  sciries  of 
meetings,  telephone  conversations  and 
other  communications  in  which  thev 
jointly  acknowledged  to  each  other  the 
threat  posed  by  Amazon’s  j)ricing 
strat(!gy  and  the  mied  to  work 
collectively  to  end  that  strategv.  Hv  the 
end  of  the  snnnner  of  2009.  the 
Publisher  Defendants  had  agnsed  to  act 
collectively  to  force  up  Amazon’s  retail 
j)rices  and  thereafter  consideered  and 
im])lem(mted  various  means  to 
accomplish  that  goal,  including  moving 
under  the  gni.se  of  a  joint  venture. 
IJltimatedy,  in  late  200').  .A|)ple  and  the 
Publisher  Defendants  settled  on  the 
strategy  that  worked — replacing  the 
wholesale  model  with  an  agenev  model 
that  gave  the  Publisher  Dtdendants  the 
pow(!r  to  raise  retail  e-hook  prices 
themselves. 


38.  The  evidence  showing  cons])iracv 
is  snh.stantial  and  includ(!s: 

•  l^mclicas  facilUdtin;^  a  horizontdl 
conspiniry.  The  Publisher  D(dendants 
regnlarlv  communicated  with  each  other 
in  private  conversations,  both  in  person 
and  on  the  teh;phone.  and  in  emails  to 
each  other  to  exchange  .sensitive 
information  and  assurances  of  solidarity 
to  advance  the  ends  of  the  conspiracy. 

•  Diivrl  avidddca  of  a  (:onsi)iro(:y. 

The  Publisher  Defendants  direct Iv 
discussed,  agriuui  to.  and  encouraged 
(!ach  other  to  collective  action  to  force 
Amazon  to  raise  its  retail  e-hook  prices. 

•  li(H:o}>nHion  of  illicit  nainiH  of 
conuininications.  Publisher  Didendants 
took  steps  to  conceal  their 
comnumications  with  one  another, 
including  instructions  to  “donhle 
delete”  email  and  taking  other  measures 
to  avoid  leaving  a  paj)er  trail. 

•  Acts  controrv  to  economic  interests. 

It  would  have  heum  contrary  to  the 
economic  interests  of  any  Publisher 
Defendant  acting  alone  to  attemi)t  to 
impo.se  agency  on  all  of  its  retailers  and 
then  raise  its  retail  (!-hook  prices.  For 
exami)le.  Penguin  Grou])  (TT)  John 
Makinson  reported  to  his  ])arent 
company  hoard  of  directors  that  "the 
industry  needs  to  develop  a  common 
strat(!gy"  to  address  the  threat  "from 
digital  companies  whose  ohjeclivi*  ma\ 
he  to  disintermediate  traditional 
l)nhlishers  altogether"  h(*canse  it  "will 
not  he  possible  for  any  individual 
publisher  to  mount  an  (dfective 
r(?s])ons(;."  and  Pemgnin  later  admitted 
that  it  would  have  heem  economical Iv 
disadvantaged  if  it  “was  the  only 
publisher  dealing  with  Apple  under  the 
new  husine.ss  model." 

•  Motive  to  enter  the  conspirnev. 
including  knowledge  or  assurances  that 
competitors  (dso  will  enter.  The 
Publisher  Defendants  wen;  motivatexl  by 
a  desire  to  maintain  both  the  perceived 
value  of  their  hooks  and  their  own 
position  in  the  indnstrv.  They  received 
assurances  from  both  each  other  and 
Aj)ple  that  they  all  would  move  together 
to  raise  retail  e-hook  prices.  Ap])le  was 
motivated  to  ensure  that  it  would  not 
face  competition  from  Amazon’s  low- 
price  retail  strategy. 

•  Abrupt,  contemporaneous  shift 
from  fuist  behavior.  Prior  to  jannarv  23. 
2010,  all  Pnhlish(!r  Dedimdanis  .sold 
tlnnr  (!-l)ooks  under  the  traditional 
wholesale  model;  by  January  25.  2010. 
all  l^uhlisher  Defendants  had 
irrevocably  committed  to  transition  all 
of  their  retailers  to  the  agency  mode;! 
(and  Aj)])l(;  had  committed  to  sell  e- 
hooks  on  a  model  inconsistent  with  the 
way  it  sells  the  va.st  hidk  of  the  digital 
metlia  it  offers  in  its  i'l’nnes  .storej.  On 
A])ril  3.  2010,  as  soon  as  tin;  Ajjple 


Agency  Agnuunents  simnltaneonsly 
became  effective,  all  Puhlish(!r 
Defendants  iimmuliately  used  their  new 
retail  ])ricing  authority  te)  raise  the  nfail 
|)rices  of  their  newly  released  and 
bestselling  e-l)ooks  to  the  common 
osteaisihle  maximum  ])ri(:(!s  contained  in 
tlufr  Apple  Agency  Agreements. 

A.  The  Publisher  Defendants  Rcicognize 
a  Gommon  Threat 

39.  Starling  no  later  than  S(;pteml)er 
(f  2008  and  continuing  for  at  least  one 
year,  the  Publisher  Defendants’  (iEOs  (at 
times  joined  by  one  non-defendant 
j)uhlisher’s  (iEOJ  met  privately  as  a 
group  approximately  once  per  (jnarter. 
These  meetings  took  place  in  privatt; 
dining  rooms  of  upscale  Manhattan 
restaurants  and  wer(!  used  to  discuss 
confidential  business  and  competitive 
matters,  including  Amazon’s  e-hook 
retailing  practices.  No  legal  counsel  was 
jH'e.sent  at  anv  of  these  meetings. 

40.  In  September  2008,  Penguin 
(iron])  (iEO  John  Makinson  was  joined 
by  Macmillan  GEO  John  Sargent  and  the 
(]EOs  of  the  other  four  large  ])uhlishers 
at  a  dinner  meeting  in  “The  Ghefs  Wine 
(iellar."  a  private  room  at  Picholenc;. 

One  of  the  CiEOs  re])orted  that  business 
matters  were  discns.sed. 

41.  In  January  2009.  the  GEO  of  one 
Publisher  Defendant,  a  United  States 
subsidiary  of  a  luiropean  corporation, 
l)romised  his  cor])orate  superior,  the 
G1‘X)  of  the  j)arenl  company,  that  he 
would  raise  the  future  of  e-books  and 
Amazon's  potential  role  in  that  future  at 
an  u|)coming  meeting  of  ])uhli.sher 
(iEOs.  Lat(!r  that  month,  at  a  dinner 
meeting  hosted  by  Penguin  (iroup  ("EO 
John  Makinson,  again  in  “The  (ihef’s 
Wine  Ciellar”  at  Picholene,  the  same 
group  of  ])ul)lisher  CiEOs  met  once  more. 

42.  On  or  about  June  18.  2()()9.  Mr. 
Makinson  again  met  ])rivateJy  with 
other  Publisher  Defendant  GEOs  and 
discussed,  inter  alia,  the  growth  of  e- 
hooks  and  Amazon’s  role  in  that  growth. 

43.  On  or  about  Septemhtir  10,  2009. 
Mr.  Makinson  once  again  met  privately 
with  other  Publisher  Defendant  C.EOs 
and  the  GEO  of  one  non-defendant 
])ul)lisher  in  a  i)rivate  room  of  a 
different  Manhattan  restaurant.  Alto. 
They  di.scussed  the  growth  of  e-hooks 
and  complained  about  Amazon’s  role  in 
that  growth. 

44.  In  addition  to  the  (iEO  dinner 
meetings.  Publisher  Defendants’  G.EOs 
and  other  executives  met  in-per.son, 
one-on-one  to  connnunicati!  about  e- 
hooks  multiple  times  over  the  c;our.se  of 
2009  and  into  2010.  Similar  meetings 
took  j)lace  in  Europe,  including 
meetings  in  the  fall  of  2009  between 
executives  of  Macanillan  j)arent 
com])any  Verlag.sgrup])e  (ieorg  von 
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Holtzbrinck  Cnil)H  and  (ixeculivos  of 
another  Publisher  Defendant’s  ])arent 
(:om])any.  Macmillan  Cl-lO  John  Sargent 
joiinul  at  hnist  one  of  these  parent 
company  meetings. 

4.5.  'fhese  private  meetings  provichul 
the  Publisher  Dehmdants'  (iliiOs  the 
opportunity  to  discuss  how  they 
collectively  could  solve  “the  S0.!M> 
problem." 

15.  Publisher  Dtdendauts  (ionsjjire  I’o 
Rai.se  Retail  E-book  Prices  Under  the 
(Inise  of  joint  Venture  Discaissions 

4().  While  each  Publisher  Defendant 
recognized  that  it  could  not  solve  “the 
Sn.nn  problem”  by  itself,  collectively 
the  Publisher  Defendants  accounted  for 
nearly  half  of  Amazon's  e-book 
revenues,  and  by  refusing  to  com})ete 
with  one  another  for  Amazon's 
business,  the  Publisher  Defendants 
could  force  Amazon  to  accept  the 
Publisher  Defendants’  new  contract 
terms  and  to  c.hange  its  pricing 
practices. 

47.  The  Publisher  Defendants  thus 
conspired  to  act  collectivelv.  initially  in 
the  guisi!  of  joint  ventures.  These 
ostensible  joint  ventures  w(!re  not  meant 
to  enhance  competition  bv  bringing  to 
market  ])ro(hu:ts  or  services  that  the 
])ul)lishers  could  not  offer  unilaterallv. 
but  rather  W(!re  desigmul  as 
anticompetitive  measures  to  rai.se 
prices. 

48.  All  five  Publisher  Di'fendants 
agreed  in  2008  at  the  latest  to  act 
collectively  to  raise  retail  prices  for  the 
mo.st  popular  e-books  above  .S9.9t).  One 
CEO  of  a  Publisher  Defendant's  ])arent 
company  explained  to  his  cor])orate 
superior  in  a  July  29.  2009  email 
message  that  “|i|n  the  USA  and  the  UK. 
hut  also  in  Spain  and  France  to  a  lesser 
degree,  the  ‘top  ])uhli.shers’  are  in 
discussions  to  create  an  alternative 
])latform  to  Amazon  for  e-books.  The 
goal  is  less  to  comj)ete  with  Amazon  as 
to  force  it  to  accept  a  price  level  higher 
than  9.99.  *  *  *  \  am  in  NY  this  week 
to  j)romote  these  ideas  and  the 
movement  is  positive  with  [the  other 
four  Publisher  Defendants!."  (Translated 
from  Frcmch). 

49.  Less  than  a  week  later,  in  an 
August  4,  2009  strategy  memo  for  the 
board  of  directors  of  Penguin’s  ultimate 
|)arent  com])any.  Penguin  (iron]!  (iEO 
John  Makinson  c;t)nveyed  the  same 
me.ssag(!: 

Competition  for  llu;  attention  of  readiirs 
will  lie  most  intense  from  digital  comi)ani(!s 
whose;  objective  may  be  to  disintermediate 
traditional  ])iil)lisb(;rs  altogether.  This  is  not 
a  new  threat  l)ut  we;  eh)  appe;ar  te)  l)e;  een  a 
e:e)llisie)n  e:e)nrse;  with  Amiize)n.  anel  ])e)ssil)ly 
(ie)e)gle;  as  well.  It  will  met  he;  |)e)ssil)le;  leer  anv 
inelivieluid  ])ul)lishe;r  te;  me)unt  an  e;lfe;e:live; 


re;si)e)nse;.  he;e::mse;  e)f  heelh  the;  re;se)nre:e;s 
ne;e:e;ss:iry  emel  the  risk  e)f  re;trihnlie)n.  se)  the; 
ineleistry  ne;e;els  le)  ele;ve;le)p  a  e:e)mme)n 
strale;gy.  This  is  the;  e:e)nte;xl  lor  the; 
de;ve;le)|)me;nl  eefthe;  l’re)je;e;l  Z  inilialive;s  Ijeeint 
ve;nlnre;s|  in  Leniele)!!  anel  Ne;w  Yeerk. 

C.  Defe!nelauts  Agre;e  Te)  Increase  and 
.Stabilize  Retail  E-I5e)e)k  Prie;e:.s  hv 
(ie)lle;e:tively  Aele)j)tiug  an  Agency  Moele;l 

50.  Te)  rai.se  e-l)e)e)k  |)rice;s.  the 
Publisher  Defenelants  alse)  he;gan  te) 
ce)nsieler  in  late  2005)  selling  e-he)oks 
nneler  an  “agene:y  me)elel"  that  we)uld 
take  away  Amaze)n's  aJ)ility  te)  set  le)W 
re;tail  ])rice.s.  As  one  CEO  e)f  a  PuhlisJier 
DefeneJant’s  |)are;nt  ce)mj)any  e;xplaineel 
in  a  Dee;eml)er  0.  2009  email  message, 
“lo|urge)al  is  te)  force  Ainaze)n  te)  return 
to  acceptable  sale),s  j)rices  tlnough  the 
e.stahlislnnent  of  agency  contracts  in  the 
USA.  *  *  *  To  succeed  our  ce)lleagm;s 
must  kne)w  that  we  entereei  the  fray  anel 
fe)Jlow  us.”  (Translated  fre)m  FrenchJ. 

51.  Apple's  entry  inte)  the  e-l)e)e)k 
business  pre)vide;d  a  j)erfe;e:t  e)ppe)rtunitv 
fe)r  collective  actie)n  te)  imj)lement  the 
agency  me)elel  anel  use  it  to  rai.se;  re;tail 
e;-l)oe)k  ])rie:e;.s.  Aj)j)le  was  in  the  pre)e:es.s 
e)f  ele;veloping  a  .strate;gv  te)  sell  e-l)oe)ks 
e)n  its  new  iPaeJ  devie;e;.  A])|)le  initiallv 
ce)ntemi)late!el  .selling  e;-he)e)k.s  thre)ngh 
the;  e;xisting  whe)le;.sale  me)eJ(;l.  whicJi 
was  similar  te)  the  manne;r  in  which 
Apple  se)lel  the  va.st  maje)rity  e)f  tJie 
eligital  meelia  it  e)ffere;el  in  its  iTunes 
.ste)re.  On  Imhruary  15),  2005),  Ap])le  Vie:e; 
Presielent  of  Internet  .Se;rvice!s  Eddy  C.ue 
ex])lained  te)  Apple  CEO  .Steve  Je)h.s  in 
an  e!mail,  “|a|t  this  pe)iut.  it  would  he 
very  easy  fe)r  us  te)  e:e)m])e;te  auel  I  think 
trounce  Amazon  by  opening  up  e)ur  e)wn 
ehe)e)k  ste)re;.”  In  aelditie)n  te)  ce)nsidering 
ce)inj)etitive  entrv  at  that  time,  though, 
Apple  also  contemplated  illegally 
divieling  the  digital  e:ontent  worlel  with 
Amazon,  allowing  each  to  “e)wn  the 
e.ategorv  ”  of  its  choice — audio/viele;o  te) 
A])j)le  and  e-l)e)oks  to  Amaze)n. 

52.  Aj)j)le  soe)!!  concluded,  the)ugJi, 
that  competition  from  other  re!tailers — 
e.sj)ecially  Amazon — we)uld  pre!vent 
Apple  fre)m  earning  its  ele.sire!d  30 
j)ercent  margins  e)n  e-he)e)k  sales. 
Ultimately,  A])ple,  te)gether  with  the 
Publisher  Defenelants,  set  in  me)tion  a 
l)lan  that  wouhl  ce)mpel  all  ne)n-Aj)])le 
e-l)oe)k  re!tailer.s  alse)  te)  sign  e)nle)  agency 
or  else,  as  Apple!’,s  (iEO  ])ut  it,  the 
Publisher  De;fenelant.s  all  we)ulel  sav, 
“we’re;  ne)t  going  te)  give  ve)u  the  he)e)ks.” 

53.  The;  e!xecutive  in  ediarge  e)f  Apj)le;’.s 
ine:he)ate  e-he)oks  business,  luldy  (fue, 
telephoned  each  Publisher  De;fendant 
anel  Ranele)m  llou.se  e)n  or  around 
De!ceml)er  8.  2005)  te)  scheelide 
exi)le)ratorv  me;e;ting.s  in  New  Ye)rk  C.ity 
e)n  Dece;mJ)e;r  15  anel  De!cemJ)er  10. 
Uachette  and  llarj)erC.ollins  te)ok  tlie 


lead  in  weerking  with  Apple  to  capitalize 
e)n  this  golelen  o])])e)rtunity  fe)r  the 
Publisher  Defendants  to  achi(!ve;  their 
goal  of  raising  anel  stabilizing  retail  e;- 
he)e)k  ])rie;es  ahe)ve  .$9.5)5)  by  ceellectivelv 
imj)e)sing  the;  agency  me)ele;l  e)n  the 
iuelustrv. 

54.  It  a])j)e;ars  that  Uachette  and 

I  lar|)e;rC"e)ljin.s  ce)nnnunicateel  with  e!ach 
e)ther  ahe)ut  meeving  te)  an  agency  me)elel 
eluring  the  brief  winele)w  he;twe;en  Mr. 
Chie's  first  telephe)ne  calls  te)  the 
Publisher  Defendants  anel  his  visit  te) 
mee!t  with  their  CEOs.  On  the  me)rning 
e)f  De;ceml)e;r  10.  2009.  a  Uarpei-Collins 
exeeaitive  aeleled  te)  his  e:alenelar  an 
appointment  to  call  a  Uachette 
executive  at  10:50  a.m.  At  11:01  a. in., 
the  flachette  executive  returned  the 
j)he)ne  call,  anel  the  two  .sj)oke  for  six 
minutes.  Tlu!n,  less  than  a  week  later  in 
New  Ye)rk.  both  Uachette  anel 
Uarpertiollins  executives  tohl  Mr.  (hie 
in  their  initial  meetings  with  him  that 
they  wanted  to  .sell  e-l)oe)k.s  under  an 
agency  me)del.  a  dramatic  ele])arture 
from  the  way  he)ok.s  had  been  solel  for 
over  a  e:enlurv. 

55.  The  e)ther  Publisher  Defendants 
akso  maele  cle!ar  te)  Apple  that  they 
“certainly"  diel  not  want  to  continue 
“the  existing  way  that  they  were;  ele)ing 
l)usin(;.ss.”  i.a..  with  Amazon  |)romoting 
the;ir  ineest  pe)pular  e;-l)oe)ks  for  .$5). 5)5) 
nneler  a  wholesale  moele;l. 

50.  Ap])le  saw  a  way  to  turn  the 
agene:y  .sch(;me  into  a  highly  i)rofitahle 
me)ele;i  for  itself.  Ap])le  eli;termineel  te) 
give  the  I’uhlisher  Defenelants  what  they 
wanteel  while  shieleling  itself  from  re!tail 
l)rie;e  ce)mpetition  anel  realizing  margins 
far  in  excess  of  what  e-he)ok  redailers 
then  averaged  on  each  newly  released  or 
bestselling  e-book  sold.  Apple  realized 
that,  as  a  result  of  the  scheme,  “the 
customer”  would  “payll  a  little  more." 

57.  On  De!cemher  10,  2()()9,  the  elay 
after  l)e)th  companies'  initial  meetings 
with  A])j)le,  Penguin  (houj)  C.EO  John 
Makinson  had  a  breakfast  meeting  at  a 
London  hotel  with  the  C.EO  of  another 
Publisher  Defendant’s  j)arent  company. 
Consistent  with  the  I’uhlisher 
Defendants’  other  efforts  to  conceal  their 
activities.  Mr.  Makinson’s  breakfast 
companion  wrote  to  his  U..S. 
subordinate  that  he  would  recount 
j)ortion.s  of  his  di.scussion  with  Mr. 
Makinson  only  by  teleohone. 

58.  15y  the  time  Apple  arriveil  for  a 
.second  round  of  meetings  during  the 
week  of  December  21. 2005).  the  agency 
model  had  become  the  focus  of  its 
discussions  with  all  of  the  Pnhli.sher 
Defendants.  In  the.se  di.scussions.  Apple 
])ropo.sed  that  the  Publisher  D(!iendaut.s 
reijuire  (til  retailers  of  their  e-hooks  to 
accept  the  agency  model.  Aj)ple  thereby 
sought  to  ensure  that  it  would  not  have 
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to  (:onij)ete  on  nilail  prices.  The 
pro])osal  aj)|)eale(l  to  the  l’ul)li.sher 
hdendants  hecau.se  wresting  |)ricing 
(X)ntrol  from  Amazon  and  otlier  e-l)ook 
retailers  would  advance  their  collusive 
|)lan  to  raise  retail  e-hook  prices. 

.■it).  Tin;  Pnhlisher  Dcdendants 
acknowledged  to  Ap})le  their  common 
objective  to  end  Amazon’s  .Stt.tttt 
pricing.  As  Mr.  (aie  niported  in  an  tmiail 
me.ssage  to  Apple's  (ihO  Slevi;  jobs,  the 
three  pnhlishers  with  whom  he  had  met 
.saw  the  "|)lns"  of  Apple’s  position  as 
“solvling  thej  Amazon  problem."  The 
"negative"  was  that  Apphi’s  pro])o.s(!d 
retail  prices — topping  ont  at  $12.95)  for 
newly  released  and  bestselling  e- 
hook.s — were  a  "little  less  than  [the 
pnhlishers]  woidd  like."  Likewise.  Mr. 
jobs  later  informed  an  (!xecntive  of  one 
of  the  Pnhlisher  Defendant's  corporate 
parents  that  "lalll  major  i)nl)lishers"  had 
told  Apple  that  “Amazon’s  $5). 5)5)  ])rif;e 
for  new  relea.ses  is  eroding  the  value 
|)ercei)tion  of  their  ])roducts  in 
customer’s  minds,  and  they  do  not  want 
this  practice  to  continue  for  new 
releases.” 

(it).  As  perhaps  the  onlv  companv  that 
conld  facilitate  tlunr  goal  of  raising 
r(!tail  (!-hook  prices  across  the  indn.stry. 
Ap])le  kiunv  that  it  had  significant 
hiverage  in  negotiations  with  Fnhlisher 
Defendants.  Apple  exercised  this 
l(*v(!rage  to  demand  a  ihirtv  ])(!rcent 
commission — a  margin  sigidficantly 
above  tlu;  prevailing  comptititive 
maigins  for  ('-hook  retailers.  The 
I’nhlisher  D(!fen(lants  worricul  that  tin; 
combination  of  paying  A|)ple  a  higher 
commission  than  they  woidd  have  liked 
and  pricing  their  e-hooks  lower  than 
they  Winded  might  he  too  much  to  hear 
in  exchange  for  Apple’s  facilitidion  of 
their  agreement  to  rid.se  retiiil  e-hook 
prices.  Ultimately,  though,  they 
convinced  A])ple  to  allow  them  to  raise 
prices  high  enough  to  niiike  the  deal 
piilatahle  to  them. 

()1.  As  it  negotiated  with  the  Publisher 
Defendiints  in  December  2005)  iind 
jinniary  2010.  A|)])le  kept  ciich 
Publisher  Defendant  iidormed  of  the 
stiitus  of  its  negotiations  with  the  other 
Puhlislu!!'  Defendants.  Apple  also 
assured  the  Publisher  Defendiiids  tliiit 
its  |)roposals  were  the  siime  to  eiich  iind 
that  no  deal  A|)))le  agnied  to  with  one 
puhlishiir  would  he  niideriidly  diffenad 
from  iinv  deal  it  iigreed  to  with  iinother 
j)ul)lisher.  Apple  thus  knowingly  served 
iis  ii  criticid  con.s|)iriicv  jiarticipant  hv 
allowing  the  Publisher  Defendants  to 
signal  to  one  anothiir  both  (a)  which 
agimcy  terms  would  comprise  an 
acceptable  means  of  achieving  their 
ultimate  goal  of  raising  and  stabilizing 
ndail  e-hook  prices,  and  (h)  that  they 
could  lock  themselves  into  this 


particular  means  of  collectively 
achieving  that  goal  by  .dl  sigidng  their 
Apple  Agency  Agreement. 

()2.  Apple’s  Mr.  (aie  em.dled  each 
Publisher  Defendant  between  )anuary  4. 
2010.  and  january  0,  2010  an  outline  of 
wind  he  tabbed  “the  best  a|)])roach  for 
e-hooks."  lie  reassured  Penguin  USA 
(’.L()  David  Shanks  and  other  Publisher 
Defendant  (’,I'X)s  that  Apple  ado])ted  the 
apjiroach  “lajfter  tidking  to  all  the  other 
imhlishers."  Mr.  Cue  seid  substantively 
identical  email  messages  and  jiroposids 
to  each  Publisher  Defendant. 

03.  The  outlined  jiroposal  tlnd  Ajiple 
circulated  after  consulting  with  each 
Publisher  Defendant  contained  several 
key  features.  First,  as  Uachetle  and 
HarperC.ollins  had  initially  suggested  to 
A])ple,  the  |)uhlisher  would  he  the 
principal  and  Ap]de  would  he  the  ageid 
for  e-hook  sales.  Cionsumer  ])ricing 
authority  would  he  transferred  from 
retailers  to  publishers.  Second.  A])])le's 
pro])osal  maiulided  that  every  other 
retailer  of  each  jinhlisher’s  e-hook.s — 
A])]de’s  direct  comjietitor.s — he  forced  to 
accept  the  agency  model  as  well.  As  Mr. 
(’.lie  wrote.  ":dl  re.sellers  of  new  titles 
need  to  he  in  agency  model.”  Third. 
Apple  would  receive  a  30  percent 
commi.ssion  for  each  e-hook  side.  And 
fourth,  each  Publisher  Dedendant  would 
have  identical  pricing  tiers  for  e-hooks 
sold  through  A])])le’.s  iBookstore. 

04.  On  january  Tl.  201 0.  A])])!e 
emailed  its  jirojio.sed  e-hook  distribution 
agreement  to  ;dl  the  Publisher 
Defendants.  As  with  the  outlined 
])roi)osal.s  A])])le  sent  earlier  in  january. 
the  proposed  e-hook  distribution 
agreements  were  suhstantiallv  the  same. 
Al.so  on  january  11, 2010,  Ap])le 
separately  emailed  to  Penguin  and  two 
other  Publisher  Defendants  charts 
showing  how  the  Publisher  Defendant’s 
he.stselling  e-hooks  would  he  priced  at 
$12.5)5) — the  ostensibly  maximum  juice 
under  Ajijile’s  then-current  juice  tier 
j)roj)o.sal — in  the  iBookstore. 

0.').  The  jirojKised  e-hook  di.strihution 
agreement  mainly  incorjiorated  the 
j)rincij)l(!s  Ajijile  set  out  in  its  email 
messages  of  january  4  through  january 
0,  with  two  notable  changes.  First, 

Aj)j)le  demanded  tliat  the  Publisher 
Defendaids  jirovide  Ajijile  their 
comjilete  e-hook  catalogs  and  that  they 
not  delay  the  electronic  release  of  anv 
title  behind  its  jirint  release!.  Scicond, 
and  more!  imj)ortant,  Aj)j)h!  r(!j)lac(!d  the 
(!xj)r(!s.s  re(juir(!m(!nl  that  each  jiuhlisher 
adojM  the  agency  model  with  (!ach  of  its 
r(!tail(!rs  with  an  unusued  most  favorcid 
nation  (“MFN”)  jiricing  jirovision.  That 
ju'ovision  was  not  structureid  like  a 
standard  MFN  in  favor  of  a  r(!tailer, 
ensuring  Ajijihi  that  it  would  recciive  the 
h(!.st  available  whole.sale  ju  ice.  Nor  did 


th(!  MFN  ensure!  Ajijile  that  the! 

Puhlislu!!'  D(!fe!n(limt.s  would  not  se!t  a 
highe!r  retail  jirice  on  the!  iBookstore 
than  th(!y  se!t  on  oth(!r  \V(!h  .site!s  whe!re! 
they  (:ontrolle!el  retail  juicers.  Insteiid,  the 
MFN  here  r(!(jidre!el  (!ach  j)nhlish(!r  to 
gmininteu!  tluit  it  would  lower  the!  re!tcnl 
j)rice  of  (!ach  e-hook  in  Ajijile’s 
iBook.store!  to  nudeh  the  lowe!st  jirice! 
e)ff(!re!(l  by  ;my  otheu'  redaileu’.  e!ve!n  if  the 
Puhli.sh(!r  Defendant  did  not  control  tluit 
other  retailer’s  ultimate  consumer  jirice. 
That  is.  instead  of  an  MFN  (le!sign(!(l  to 
j)rote!e:t  Ajijile’s  ability  to  comjiete!.  this 
MFN  w.is  designed  to  ju'otect  Ajijile 
from  having  to  comjiete  on  ju'ice  id  all. 
while  .still  maintaining  Ajijde’s  30 
jierceud  margin. 

00.  The  juirjiose  of  these  ju'ovisions 
was  to  work  in  concert  to  e!nforc(!  the 
De!f(!ndants’  agreHunent  to  rai.se  and 
stabilize  r(!taii  e-hook  ju'ices.  Ajijile  and 
the  Puhlishe!r  Defendants  re!C()gniz(!(l 
that  coujiling  Ajijile’s  right  to  all  of  their 
(!-h()oks  with  its  right  to  demand  that 
those!  e-hook.s  not  he!  ju  iced  higher  on 
the  iBook.store  than  on  anv  oth(!r  Web 
site!  effectively  renjuireul  that  each 
I’uhlislu!]'  Defeneliud  take  away  re!tail 
ju  icing  control  from  all  otlun'  e-hook 
re!tail(!r.s,  including  strijijiing  th(!m  of 
iiny  iihility  to  discount  or  otluu'wi.se! 
ju'ice!  ju  eunote  e-hook.s  out  of  the 
retidler’s  own  nuirgins.  Otheu'wi.se.  the 
r(!tcul  ju  ice!  MFN  would  cause  Ajijile’s 
iBook.store  juicers  to  droj)  to  nudeh  the 
he!.st  eivailcihle  rediiil  jirice  of  each  e-book, 
and  the!  Publisher  Ded'endants  would 
r(!(;(!ive!  only  70  iu!rc(!nt  of  those  r(!(luc(!d 
r(!lail  jirices.  Price  comjiedition  by  edher 
redailers,  if  allowed  to  continue,  thus 
likely  would  re!(luc(!  e!-l)0()k  ren'enues  to 
lewels  the  Publisher  De!fen(lants  could 
not  control  or  jireelict. 

(57.  In  ne!gotialing  the  retail  jirice  MFN 
with  Aj)j)le.  “some  of  [the!  Pulilisher 
D(!fenelant.s|’’  a.sserteul  that  Ajijde  did 
not  need  the  ju'ovision  “hi!cause  they 
would  he  moving  to  an  agency  model 
with  jthe  oth(!r  euhook  retailers.]” 
regardless.  Ultimately,  though,  all 
D(!f(!n(lanl.s  agr(!e!(l  to  include  the  MFN 
commitment  m(!clumism. 

08.  On  january  10,  2010,  Aj)j)le,  via 
Mr.  Cine.  ()ffe!re!(l  revised  terms  to  the! 
I’nlilislier  De!f(!ndcints  tlud  again  w(!r(! 
identical  in  suhstance.  Ajijile  modified 
its  eiirlier  jirojiosid  in  two  significimt 
ways.  Fir.st.  in  r(!.sj)on.s(!  to  j)id)li.she!r 
r(!(jue!.sts.  it  a(l(l(!(l  new  maximum 
jiricing  tieu's  that  increuiseul  jiurmissihle! 
(!-h()()k  jirices  to  ,$10.5)5)  or  ,$15). 5)5), 
elej)(!n(ling  on  the  hook’s  luirdcover  list 
jirice.  ,Se!(:on(l,  Ajijjle’s  new  jjrojiosal 
mitigcd(!(l  th(!.s(!  jirice  incr(!a.s(!.s 
s()m(!what  by  adding  sjiecial  jiricing 
tiers  for  e-hook  veu  sions  of  hooks  on  the 
jVe.'ir  York  Tiinos  fiction  and  non-fiction 
he!.st.s(!lle!r  lists.  For  e-hook  versions  of 
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l)(!stseller.s  hearing  list  prices  ol  $.30  or 
le.ss.  Publisher  Dtifendants  could  .s(;t  a 
])rice  up  to  $12.90:  for  h(!st.sellers 
l)earing  list  prices  hetwecai  .$30  and  .$35, 
the  e-hook  price  caj)  would  he  $14.99. 

In  conjunction  with  the  revised 
propo.sal.  Mr.  due  set  up  meetings  for 
the  next  week  to  finalize  agreements 
with  the  Publisher  Defendants. 

(it),  bach  Publisher  Defendant 
r(u|nir(ul  assurances  that  it  would  not  he 
tin;  only  publisher  to  sign  an  agreement 
with  A|)ple  that  would  compel  it  either 
to  tak(!  pricing  authority  from  Amazon 
or  to  pull  its  e-hooks  from  Amazon.  The 
Publisher  Defendants  continued  to  fear 
that  Amazon  would  act  to  ])rot(;ct  its 
ability  to  price  e-hooks  at  $‘).99  or  less 
if  any  one  of  them  ac:t(!d  alone. 
Individual  Publisher  Defendants  also 
feared  punishment  in  the  marketplace  if 
only  its  e-hooks  suddenly  became  more 
expensive  at  retail  whih;  other 
j)nhli.sher.s  continued  to  allow  retailers 
to  com])ete  on  ])rice.  As  Mr.  Cue  noted, 
“all  of  them  were  very  concerned  about 
being  the  only  ones  to  sign  a  deal  with 
ns.”  Penguin  explicitly  communicated 
to  Apple  that  it  would  sign  an  e-hook 
distribution  agreement  with  Ajjjjle  onlv 
if  at  least  three  of  the  other  “majorU" 
j)nhhshers  did  as  w(dl.  Ap])le  suj)])hed 
the  needed  assurances. 

70.  While  the  Publisher  Dcd'endants 
were  discn.ssing  e-hook  distrihiition 
terms  with  Apple  during  the  week  of 
jannary  18,  2010.  Amazon  met  in  New 
York  City  with  a  nnmh(;r  of  ])rominent 
authors  and  agents  to  imv(nl  a  new 
program  under  whit:h  copyright  holders 
could  lake  their  e-hooks  directly  to 
Amazon — cutting  out  the  publisher — 
and  Amazon  would  ])av  rovalties  (d Tip 
to  70  percent,  far  in  excess  of  what 
puhlishers  offered,  'fids  announcement 
further  highlighted  the  direct 
competitive  threat  Amazon  posed  to  the 
Publisher  Defendants’  business  model. 
The  Publisher  Defendants  reacted 
immediately.  For  examjile.  Penguin 
U.SA  CEO  David  .Shanks  reported  being 
“really  angry”  after  “hav|lngl  read 
lAmazon’sl  announcement.”  After 
thinking  about  it  for  a  day,  Mr.  .Shanks 
concluded,  “[oln  Apple  I  am  now  more 
convinced  that  we  need  a  viable 
alternative  to  Amazon  or  this  nonsense 
will  continue  and  gel  much  wor.se.” 
Another  decisionmaker  stated  he  was 
“])****d"  at  Amazon  for  starting  to 
com])ete  directly  against  the  puhlishers 
and  ex])re.s.sed  his  desire  “to  screw 
Amazon.” 

71.  To  persuade  one  of  the  Publisher 
Defendants  to  stay  with  the  others  and 
sign  an  agreement.  Apple  CEO  .Steve 
Jobs  wrote  to  an  executive  of  the 
Publisher  Defendant’s  corjiorate  parent 
that  the  publisher  had  oidy  two  choices 


a])art  from  signing  the  Apple  Agency 
Agreement:  (i)  accept  the  status  (pio 
(“Keep  going  with  Amazon  at  $9.99”): 
or  (ii)  continue  with  a  losing  policy  of 
delaying  the  release  of  electronic 
versions  of  new  titles  (“1  lold  hack  your 
hooks  from  Amazon”).  According  to 
lobs,  the  A])j)le  (hnd  offered  the 
Publisher  Dcd'endants  a  sn|)erior 
alternative;  path  to  the  higher  retail  e- 
hook  prices  they  sought:  “'I'hrow  in  with 
Apple  and  s(;(;  if  we  can  all  make  a  go 
of  this  to  create  a  real  mainstream  e- 
hooks  market  at  $12.99  and  $14.99.” 

72.  In  aeldition  to  jja.ssing  information 
through  Apple  and  during  their  private 
dinners  and  other  in-person  meetings, 
the  Publisher  Defendants  fr(;(]uently 
c:ommnnicated  by  telephone  to 
exchange  assurances  of  common  action 
in  attempting  to  rai.se  the  retail  inice  of 
e-hooks.  The.se  tele|)hone 
communications  increa.sed  significantly 
during  the  two-month  p(;riod  in  which 
the  Publisher  Defendants  considered 
and  entered  the  Apph;  Agency 
Agre(;inent.s.  During  December  2()()t)  and 
)annarv  201 0,  the  Puhli.sher  Defendants’ 
Ik.S.  (lEOs  jjlaced  at  least  50  phone  calls 
to  one  another.  Each  (lEO,  including 
Penguin’s  .Shanks  and  Macmillan’s 
.Sargent,  ])laced  at  least  seven  such 
j)hone  calls. 

73.  'I’he  timing,  frecpiency,  duration, 
and  content  of  the  Publisher  Defendant 
(iEOs’  phom;  calls  demonstrate  that  the 
Publisher  Defendants  used  them  to  .seek 
and  exchange  assurances  of  common 
strategies  and  business  plans  regarding 
the  Apple  Agency  Agreements.  For 
examjjle.  in  addition  to  the  telephone 
calls  already  descrih(;d  in  this 
comjjlaint: 

•  Near  the  time  Ajjple  first  pre.sented 
the  agency  model,  one  Publisher 
Defendant’s  (lEO  u.sed  a  telej)hone 

call — ostensibly  made  to  discuss  a 
marketing  joint  venture — to  tell  Penguin 
U.SA  CEO  David  .Shanks  that  “everyone 
is  in  the  same  place  with  Ai)ple.” 

•  After  receiving  Apple’s  Jannarv  10, 
2010  revised  ])roj)osal,  executives  of 
several  Publisher  Dt;fendant.s  responded 
to  the  revi.sed  ])ropo.sal  and  meetings  by. 
again,  seeking  and  (;xchanging 
confidential  information.  For  example, 
on  .Sunday,  jannary  17.  one  Pnhlish(;r 
D(;fendant’.s  CEO  used  his  mobile  phone 
to  call  another  Publisher  Defendant’s 
CEO  and  talk  for  approximately  ten 
minutes.  And  on  the  morning  of  Jannarv 
19,  Penguin  USA  CEO  David  Shanks 
had  an  extended  tele])hone  conversation 
with  the  CEO  of  another  Publisher 
Defendant. 

•  On  lanuarv  21. 201 0,  the  CEO  of 
one  Puhli.sher  Defendant’s  parent 
company  instructed  his  U..S. 
subordinate  via  email  to  find  out 


Ajj})le’s  progress  in  agency  negotiations 
with  other  publishers.  Four  minutes 
after  that  email  was  .sent,  the  U..S. 
executive  called  another  Publisher 
Defendant’s  CEO.  and  the  two  .s|)oke  for 
over  eleven  minutes. 

•  On  January  22.  2010.  at  9:30  a.m., 
Apple’s  Cue  met  with  one  Publisher 
Def(;ndant’.s  CEO  to  make  what  Cue 
ho])ed  would  he  a  “final  go/no-go 
decision”  about  whether  the  Publisher 
D(;fendant  would  sign  an  agreement 
with  Apple.  Less  than  an  hour  later,  the 
Publisher  D(;fendant’.s  CEO  made  phone 
calls,  two  minutes  apart,  to  two  other 
Publisher  Defendants’  CEOs,  including 
Macmillan’s  .Sargent.  The  CEO  who 
placed  the  calls  admittetl  under  oath  to 
placing  them  specifically  to  learn  if  the 
other  two  Pnhh.sher  Defendants  would 
sign  with  Apple  prior  to  Apple’s  iPad 
launch. 

•  On  the  evening  of  .Saturday.  Janiiarv 
23.  2010,  AiJjjle’s  Cue  emailed  his  boss, 
.Steve  Jobs,  and  noted  that  Penguin  U.SA 
CEO  David  .Shanks  “want  Jed J  an 
assurance  that  he  is  1  of  4  before 
signing.”  3'he  following  Monday 
morning,  at  9:40  a.m.,  Mr.  .Shanks  called 
another  Publisher  Defendant’s  CEO  and 
the  two  talked  for  a])proximately  four 
minutes,  both  Penguin  and  tin;  other 
Publisher  D(;fendant  signed  their  Apple 
Agenc:y  Agreements  later  that  day. 

74.  On  Jannarv  24,  2010,  llachette 
signed  an  e-hook  distribution  agreement 
with  Ai)ple.  Over  the  next  two  days. 
.Simon  8;  .Schuster,  Macmillan.  Penguin, 
and  HarperCollins  all  followed  suit  and 
signed  e-hook  di.strihntion  agreements 
with  Ap])le.  Within  these  three  days,  the 
Publisher  Defendants  agreed  with  Apple 
to  abandon  the  longstanding  wholesale 
imxlel  for  selling  e-hooks.  The  Apple 
Agency  Agreements  took  effect 
simnltaneonsly  on  A|)ril  3.  2010  with 
the  relea.se  of  Apple’s  new  iPad. 

75.  The  final  version  of  the  pricing 
tiers  in  the  Apple  Agency  Agreements 
contained  the  $12.99  and  $14.99  j)ric:e 
points  for  he.stsellers,  discu.ssed  earlier, 
and  akso  established  prices  for  all  other 
newly  released  titles  has(;d  on  the 
hardcover  li.st  price  of  the  .same  title. 
Although  couched  as  maximum  retail 
prices,  the  price  tiers  in  fact  established 
the  retail  e-hook  prices  to  he  charged  by 
Puhli.sher  Defendants. 

7().  by  entering  the  Apple  Ag(;ncy 
Agreements,  each  Publisher  Defendant 
effectively  agr(;ed  to  re(|uire  all  of  their 
e-hook  retailers  to  accept  tin;  agency 
model,  both  Apj)le  and  the  Publisher 
Defendants  nnder.stood  the  Agreements 
would  compel  the  Pnhh.sher  Defendants 
to  take  ju  icing  authority  from  all  non- 
Aj)ple  e-hook  retailers.  A  February  10, 
2010  presentation  by  one  Puhli.sher 
Defendant  ajjplanded  this  result 


Federal  Reoister /  Vol.  78,  No.  87 /Monday,  February  25,  2013 /Notices 


12881 


(emphasis  in  original):  "Tlie  Apple 
agency  moilel  deal  means  that  we  will 
have  to  shift  to  an  agcmcy  model  with 
Amazon  which  |witll  strengthen  onr 
control  over  pricing." 

77.  Apple  understood  that  the  final 

Apple  Agency  Agreements  ensured  that 
the  I’nhlisher  nefendants  wonld  raise 
their  nUail  e-hook  prices  to  the 
ostensible  limits  .set  by  the  Apple  |)rice 
tiers  not  only  in  Apple’s  forthcoming 
iHook.store.  but  on  Amazon.com  and  all 
other  consumer  sitiis  as  wtdl.  When 
askcul  by  a  Wall  Stiv(^t  lournal  r(!porter 
at  the  jannarv  27.  2010  iPad  unveiling 
event,  "Why  should  she  buy  a  book  for 
*  *  *  .S14.‘)0  from  vonr  devict;  when 

she  coidd  buy  one  for  ,S9.90  from 
Amazon  on  the  Kindle  or  from  Barnes 
K  Noble  on  the  Nook?”  Ap])l(!  CEO 
.Steve  jobs  nisponded,  "that  won't  be  the 
case  *  *  *  the  prices  will  be  the 

.same." 

78.  Apple  understood  that  the  retail 
price  MEN  was  the  kev  commitment 
mechanism  to  ke(;])  the  Publisher 
l)(!fendants  advancing  their  conspiracv 
in  lockstep.  Regarding  the  effect  of  the 
MEN,  Apple  executive  Pete  Alcorn 
remarked  in  the  context  of  the  Enro])ean 
roll-ont  of  the  agency  mochd  in  the 
spring  of  201 0; 

I  told  I.Xijplo  (ixeculivi!  K(slli  Mot!n!r|  llial 
I  tliiiik  lu!  and  Eddy  [(and  iiiadc;  it  at  least 
liallwav  to  (liangiiig  tlu;  indiisirv 
ptS’inaiKMillv.  and  wi;  should  kee])  tlu;  ])ads 
on  and  k(H!|)  fighling  for  it.  I  might  n^gnd  that 
later,  hut  right  now  1  feed  like;  it’s  a  giant  win 
to  ke(!p  pushing  the  Ml-’N  and  lorcing  pcjojih; 
oil  the  |A|ma/.on  inoded  and  onto  ours.  If 
anvthing.  the?  plac:e  to  give;  is  the  pricing — 
long  run.  the  mfn  is  mon;  important,  llu; 
interesting  insight  in  the  meeting  was  Edd\  ’s 
(explanation  that  it  doesn't  ha\  (!  to  lx;  that 
hroad^ — any  decent  MEN  forces  tlx;  mochel. 

79.  Within  the  four  months  following 
the  signing  of  the  Apjrle  Agency 
Agreements,  and  over  Amazon's 
objections,  each  Publisher  Dtdtaidant 
had  transformed  its  bnsim;ss 
ndationshi])  with  <dl  of  the  major  e-book 
retailers  from  a  wholesale  model  to  iin 
agency  model  and  impo.sed  flat 
prohibitions  against  e-book  di.scounting 
or  oth(;r  pric(!  competition  on  all  non- 
Ajrple  e-book  retailers. 

80.  For  (;xam|)le,  after  it  signed  its 
Apph;  Agency  Agnminent.  Macmillan 
presenttul  Amazon  a  choice:  adopt  the 
agency  model  or  lose  the  abilitv  to  sell 
(!-l)ook  versions  of  mnv  hardcover  tithxs 
for  th(!  first  seven  months  of  their 
rehxise.  Amazon  rej(!cted  Macmillan's 
nltimatnm  and  .sought  to  pn;.serve  its 
ability  to  .sell  e-book  versions  of  mnvly 
relea.sed  hardcover  titles  for  .S9.99.  To 
resist  Macmillan’s  efforts  to  force;  it  to 
accept  either  the  agency  model  or 
delav(;d  electronic  availahilitv,  Amazon 


(;ff(;ctiv(;ly  stopped  .selling  Macmillan’s 
print  books  and  e-hooks. 

81.  When  Amazon  stoi)])(;d  selling 
Macmillan  titl(;.s.  other  Pul)lish(;r 
D(;fendants  did  not  view  tlx;  situation  as 
an  opportunity  to  gain  mark(;t  share 
from  a  weaken(;d  comp(;titor.  Inst(;ad. 
tlu;y  rallied  to  support  Macmillan.  For 
(;xampl(;,  the  (lEO  of  one  Pul)lish(;r 
D(;fendant’s  panait  company  instruct(;d 
the  Pnl)lish(;r  n(;f(;ndant’s  (d'Xl  that 
"IMacmillan  (]E()|  )ohn  .Sargent  n(;eds 
our  help!”  The  |)arent  companv  (!EO 
explained,  "Mlacmjillan  havi;  lK;(;n 
brave,  but  th(;y  are  small.  We  need  to 
movt;  the  lines.  And  1  am  thrilled  to 
know  how  A|mazon|  will  r(;act  against 

3  or  4  of  the  big  guvs.” 

82.  The  C.EO  of  one  Publisher 
D(;f(;ndant's  parent  company  assur(;d 
Macmillan  fdX)  )ohn  .Sargent  of  his 
company’s  supi)ort  in  a  )anuary  31. 

2010  email:  “1  can  ensure  you  that  you 
an;  not  going  to  find  yonr  companv 
alone  in  the  hatth;.”  Tin;  same  |)ar(;nt 
company  CEO  also  a.ssnr(;d  tin;  lu;ad  of 
Macmillan’s  corjjorate  parent  in  a 
E(;l)ruary  1  canail  that  “oth(;rs  will  enter 
tlx;  hattii;  field!”  Ov(;rall,  Macmillan 
r(;c(;ived  “hugely  supportive” 
corr(;siJondeix:(;  from  tlx;  publishing 
industry  during  Macmillan’s  (;ffort  to 
force  Amazon  to  accept  the  ag(;ncy 
model. 

83.  As  its  battle  with  Amazon 
continued,  Macmillan  kix;w  that. 
h(;can.s(;  tlx;  other  Pul)lislx;r  D(;f{;ndant.s. 
via  the  Ap])le  Ageix;y  Agr{;enx;nt.s,  had 
locked  llx;ms(;lves  into  forcing  ageix:y 
on  Amazon  to  advance  their 
conspiratorial  goals.  Amazon  soon 
would  face  similar  (;dict.s  from  a  united 
front  of  Pnl)lislx;r  Defendants.  And 
Amazon  could  not  delist  the  hooks  of  all 
five  Publisher  D(;fendants  because  they 
together  account(;d  for  nearly  half  of 
Amazon’s  e-hook  business.  Macmillan 
CEO  john  Sargent  ex])lained  the 
company’s  rea.soning:  “we  believ(;d 
whatever  was  happening,  whatever 
Amazon  was  doing  here,  tlu;y  w(;re 
going  to  face; — they’ri;  going  to  have 
more  of  the  same  in  tlx;  future  one  wav 
or  anotlx;r.”  Another  Pnl)lislx;r 
D(;fendant  similarly  r(;cogniz(;d  that 
Macmillan  was  not  acting  nnilat(;rally 
but  rath(;r  was  “leading  the  charge  on 
moving  y\mazon  to  the  ag(;ncv  mod(;l.” 

84.  Amazon  (pucklv  came  to  fnllv 
appn;ciat(;  that  not  just  Macmillan  but 
all  five;  Publisher  Defendants  had 
irr(;vocal)ly  connnitt(;d  them.selves  to  the 
agency  model  acro.ss  all  r(;tail(;rs. 
including  taking  control  ofr(;tail  pricing 
and  ther(;hy  stripping  away  any 
o])])ort unity  for  (;-book  n;tailers  to 
comp(;te  on  price,  just  two  (lavs  after  it 
stopped  selling  Macmillan  titl(;s, 
Amazon  capitulat(;d  and  pnhliclv 


announc(;d  that  it  had  no  choice;  but  to 
acc(;pt  the  ag(;ix;y  nxxh;!,  and  it  soon 
r(;sunx;(l  selling  Macmillan’s  (;-l)ook  and 
print  book  titl(;s. 

D.  D(;f(;n(lant.s  Furth(;r  tlx;  Cons])iracy 
by  Pressuring  Another  Puhli.slx;r  To 
Ado))t  tlx;  Ageix:y  Mod(;l 

8.5.  Wlx;n  a  companv  takes  a  pro- 
com])(;titive  action  by  introducing  a  n(;w 
product.  low(;ring  its  ])ric(;.s.  or  ev(;n 
a(lo|)ting  a  n(;w  busiix;.ss  mod(;l  that 
hel]).s  it  s(;ll  more;  jeroduct  at  b(;tter 
prices,  it  typically  d(){;s  not  want  its 
com|)(;titor.s  to  copy  its  action,  hut 
prefers  to  maintain  a  fir.st-mov(;r  or 
com])(;titive  advantage.  In  contrast, 
wlx;n  compani(;.s  jointly  take  collusive 
acti(m.  such  as  instituting  a  coordinated 
price  iix:rease,  they  typically  want  the 
r(;.st  of  their  competitors  to  join  them  in 
that  action.  Becau.se  collusive  actions 
are  not  pro-comj)etitive  or  con.sunx;r 
friendly,  any  competitor  that  do(;.s  not 
go  along  with  tlx;  conspirators  can  take 
more  c()nsunx;r  friendlv  actions  and  s(;e 
its  market  share  rise  at  the  exi)(;n.s(;  of 
the  conspirators.  Here,  tlx;  Defendants 
act(;d  consistently  with  a  collusive 
arrangement,  and  inconsistently  with  a 
pro-c()mpetitiv(;  arrangenx;nt,  as  tlx;y 
sought  to  pressure;  another  ])uhli.slx;r 
(whose  m;irket  share;  was  growing  at  tlx; 
Puhlislx;!'  Def(;ndants’  ex])(;nse  aft(;r  tlx; 
Apple  Agency  (’.ontracts  l)(;canx; 
(;ffective)  to  join  them. 

8(i.  Penguin  app(;ars  to  have  taken  the 
l(;ad  in  tlx;.se  efforts.  Its  IJ..S.  CEO,  David 
.Shanks,  twice  directly  told  the 
(;x(;cutives  of  the  holdout  major 
publisher  about  his  (lis])lea.sure  with 
their  d(;cision  to  continue  s(;Iling  (;- 
books  on  the  wholesale  model.  Mr. 
.Shanks  tried  to  justify  the  actions  of  the 
consjiiracy  as  an  effort  to  save  brick- 
and-mortar  bookstores  aixl  criticizexl  the 
other  publislxx'  for  "not  helping”  the 
grou]).  The  (;xecutive.s  of  the  other 
pul)lislx;r  res])onded  to  Mr.  Shanks’s 
complaints  by  ex])laining  their 
ohjt;ction.s  to  the  agency  model. 

87.  Mr.  .Shanks  akso  encourag{;d  a 
large  print  book  aixl  e-book  r(;tail(;r  to 
punish  the  oth(;r  publisher  for  not 
joining  I3(;fendant.s’  conspiracy.  In 
March  2010,  Mr.  .Shanks  sent  an  email 
nx;.ssage  to  an  ex(;(:utive  of  the  r(;tail(;r 
comi)laining  that  tlx;  publisher  “has 
cho.s(;n  to  stay  on  their  current  model 
aixl  will  allow  r(;tailers  to  .sell  at 
whatever  price  they  wish.”  Mr.  .Shanks 
argu(;d  that  “Isjince  P(;nguin  is  looking 
out  for  1  your  I  welfare  at  what  apjxiars  to 
lx;  gr(;at  costs  to  us,  I  would  hope  that 
lyouj  would  he  (;(]ually  brutal  to 
Pul)li.slx;rs  who  have  thrown  in  with 
yonr  competition  with  obvious  disdain 
for  yonr  welfare.  ...  I  hojx;  you  mak(; 
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jtlie  ])ul)lisherl  luirt  like  Amazon  is 
doing  to  |th(!  Fublislun'  Dcifeiulantsl.” 

88.  When  the  third-partv  retailer 
continued  to  promote  the  non-delendanl 
])nl)li.slu!r’.s  hooks.  Mr.  Shanks  a])])lied 
more  pre.ssure.  In  a  )nne  22,  20 10  email 
to  the  retailer's  (IFO,  Mr.  Shanks 
claimed  to  he  “bafthul"  as  to  whv  the 
retailer  wonld  ])romot(!  that  i)ut)li.sher’s 
hooks  instead  ol  just  ttu).se  ])nl)li.shed  bv 
"l)eople  who  stood  ii])  for  yon." 

80.  Throughout  tlu;  summer  of  2010, 
Apple  also  cajoled  the  holdout 
puhlisher  to  ado])t  ag(mcy  terms  in  line 
with  those  of  the  Publisher  Defendants, 
including  on  a  ])hone  call  between 
Ap])le  (d'X)  Steve  Jobs  and  the  holdout 
l)ul)lisher’s  (lEO.  Ap])le  flatly  refused  to 
sell  the  holdout  j)uhli.sher'.s  e-books 
unless  and  until  it  agrcHul  to  an  agency 
relaf ion.ship  suhstantiallv  similar  to  the 
arrangement  between  Apple  and  the 
Puhlisher  Defendants  defined  by  the 
Apple  Agency  Agreements. 

E.  (ionspiracy  Succeeds  at  Raising  and 
Stabilizing  Consumer  E-book  Prices 

00.  The  ostensible  maximum  juices 
included  in  the  Ajijde  Agency 
Agreements’  juice  schedule  rejiresent, 
in  juactice,  actual  e-book  ju  ices.  Indeed, 
at  the  time  the  Publisher  Defendants 
snatched  retail  jiricing  authority  away 
from  Amazon  and  other  e-hook  retailers, 
not  one  of  them  had  built  an  internal 
retail  ju  icing  ajijiaratus  sufficient  to  do 
anything  other  than  set  retail  jirices  at 
the  Ajijile  Agency  Agreements' 
ostensible  cajis.  Once  their  agency 
agreements  took  effec;t,  the  Publisher 
Defendants  raised  e-hook  juices  at  all 
retail  outlets  to  the  maximum  juice 
level  within  each  tier.  Even  today,  two 
years  after  the  Puhli.sher  Defendants 
began  .setting  e-book  retail  jirices 
according  to  the  Apjile  jirice  tiers,  they 
.still  set  the  retail  ju’ices  for  the 
electronic  versions  of  all  or  nearly  all  of 
their  bcist.selling  hardcover  titles  at  the 
ostensible  maximum  j)rice  allowed  by 
tho.se  j)rice  tiers. 

91 .  The  Publisher  Defendants’ 
collective  adoj)tion  of  the  Aj)j)le  Agencv 
Agnuuuents  allowed  tluuu  (facilitated  by 
Aj)j)le)  to  raise,  fix.  and  stabilize  retail 
e-book  j)rices  in  three  stej)s:  (a)  they 
took  away  retail  j)ricing  authority  from 
retailers:  (h)  they  then  set  retail  e-book 
j)rices  according  to  the  Aj)j)le  j)rice 
tiers:  and  (c)  they  then  exj)orled  the 
agency  model  and  higher  retail  j)rices  to 
the  rest  of  the  industry,  in  j)art  to 
comj)ly  with  the  retail  juice  MEN 
included  in  (uich  Aj)j)le  Agency 
Agreement. 

92.  Defendants’  consj)iracy  and 
agreement  to  raise  and  stabilize  retail  e- 
book  j)rices  by  collectively  adojjting  the 
agency  model  and  Apple  j)rice  tiers  led 


to  an  increa.se  in  the  retail  j)rice.s  of 
iKuvly  ndea.sed  and  bestselling  e-books. 
Prior  to  the  Defendants’  i;onsj)iracy, 
consumers  bcuiefitcul  from  j)rice 
comjKitition  that  led  to  .S9.‘)t)  j)ric(!s  for 
newly  released  and  luKstscdling  e-hooks. 
Almost  immediately  after  Aj)j)le 
launched  its  ilfook.store  in  Aj)ril  2010 
and  the  Publisher  Didendanls  imjuxsed 
agency  model  j)ricing  on  all  retailers, 
the  Puhlisher  Defendants’  e-hook  j)rices 
for  most  newly  ndeased  and  he.stselliug 
e-books  rose  to  either  .$1 2.99  or  .$14.9‘). 

93.  Defendants’  consj)iracy  and 
agreement  to  rai.se  and  stabilize  retail  e- 
hook  jjrices  by  collectively  adojjting  the 
agency  mothd  and  Aj)j)le  j)rice  tiers  for 
their  newly  released  and  bestselling  e- 
books  akso  led  to  an  increase  in  average 
retail  j)rices  of  the  balance  of  Puhlisher 
Defendants’  e-hook  catalogs,  their  so- 
<:alled  “hacklists.”  Now  that  the 
Puhlisher  Defendants  control  the  retail 
jji'ices  of  (i-hook.s — but  Amazon 
maintains  control  of  its  j)rint  hook  retail 
j)rices — Publisher  Defendants’  e-hook 
j)rice.s  sometimes  an;  higher  than 
Amazon’s  jirices  for  j)rint  versions  of 
tlu;  same  titl(;.s. 

\'II.  Violation  Allogod 

t)4.  beginning  no  later  than  2(K)t).  and 
continuing  to  date.  D(;iendants  and  their 
co-consj)irators  have;  (;ngaged  in  a 
consj)iracy  and  agreem(;nt  in 
unreasonable  r(;straint  of  interstate  trade 
and  commerce,  constituting  a  violation 
of  Section  1  of  tlu;  Sherman  Act,  l.'i 
ll.S.C,.  1.  This  offense  is  likely  to 
continue  and  recur  unless  the  relief 
r(;(iuested  is  granted. 

tt.'j.  The  con.sj)iracv  and  agr(;enu;nt 
consi.sts  of  an  nnderstanding  and 
c:oncert  of  action  among  Defendants  and 
their  co-consj)irators  to  rai.se.  fix.  and 
stabilize  retail  e-hook  ju'ices,  to  end 
j)rice  comj)etition  among  e-hook 
retailers,  and  to  limit  retail  j)rice 
comj)etition  among  the  Publisher 
Defendants,  ultimately  effectuated  hv 
collectively  adoj)ting  and  adhering  to 
functionally  identical  methods  of  .selling 
e-books  and  j)rice  schedides. 

tKi.  For  the  j)nrjjose  of  forming  and 
effectuating  this  agr(;ement  and 
consj)iracy.  some  or  all  D(;fendant.s  did 
the  following  things,  among  others: 

a.  Shar(;d  their  husiiu;ss  information. 
j)lan.s.  and  strategies  in  order  to 
formulate  ways  to  raise  r(;tail  e-hook 
j)ric.es: 

1).  Assured  each  otlu;r  of  snj)j)ort  in 
attemj)ting  to  raise  n;tail  (;-book  j)rice.s: 

c.  I'imjjloyed  ost{;n.sihle  joint  venture 
meetings  to  disguise  their  attemj)t.s  to 
rai.se  retail  e-hook  orices: 

(1.  Fixed  the  metnod  of  and  fornndas 
for  setting  retail  e-book  j)rice.s: 

e.  Fixed  tiers  for  retail  e-book  jjrices: 


f.  Eliminated  the  ability  of  e-book 
retailers  to  fund  retail  e-book  j)ri(:e 
decr(;a.ses  out  of  their  own  margins:  and 

g.  Rai.sed  the  retail  jjrices  of  their 
newly  r(;leas(;d  and  bestselling  e-hooks 
to  the  agreed  j)rice.s — the  o.st(;nsihle 
j)rice  caj)s — contained  in  the  j)ricing 
schedule  of  their  Aj)j)le  Ag(;ncy 
Agreements. 

97.  Di;fendant.s’  consj)iracy  and 
agr(;einent.  in  which  the  Puhli.sher 
D(;feiulant.s  aud  Aj)j)le  agreed  to  raise, 
fix,  aud  stabilize  r(;tail  e-hook  j)rice.s,  to 
(;ud  j)rice  comj)etition  among  e-book 
retailers,  and  to  limit  retail  jirice 
comj)etition  among  the  Puhli.sher 
D(;fendants  by  fixing  retail  e-book 
j)rices.  con.stitutes  a  par  so  violation  of 
Section  1  of  the  Sherman  Act.  1.1  ll.S.fk 
1. 

98.  Moreover,  Defendants’  consj)iracy 
and  agreement  has  resulted  in  obvious 
and  demonstrable  anticomj)etitive 
(;ffect.s  on  consumers  in  the  trade  e- 
books  market  by  dej;riving  consumers  of 
the  benefits  of  comj)etition  among  e- 
hook  retaih;rs  as  to  both  retail  j)ric(;s  and 
retail  innovations  (such  as  e-book  clubs 
and  suh.scrij)tion  j)lans),  such  that  it 
constitutes  an  unreasonable  restraint  on 
trade  in  violation  of  S(;ction  1  of  the 
Sherman  Act,  1.1  U.S.fi.  1. 

‘)9.  Where,  as  here,  defendants  have 
engaged  in  a  par  so  violation  of  Section 
1  of  the  Sherman  Act.  no  allegations 
with  r(;sj)ect  to  the  r(;levant  j)rodnct 
market.  g(;ograj)hic  market,  or  market 
j)ow(;r  arc;  re(jnir(;d.  To  the  extent  such 
alh;gations  mav  otlu;rwi.s(;  he  neces.sary, 
tlu;  relevant  j)roduct  mark<;t  for  the 
jnirj)o.ses  of  this  ai:tion  is  trade  e-hooks, 
riu;  anlicomj)etitive  acts  at  issue  in  this 
case  directly  affect  the  sale;  of  trade  e- 
hooks  to  consumers.  No  reasonable 
substitute  exi.sts  for  e-hooks.  There  are 
no  technological  alternatives  to  e-books, 
thou.sands  of  which  can  he  stored  on  a 
single  small  device.  E-books  can  be 
stored  and  read  on  electronic  devices, 
while  j)rint  hooks  cannot.  E-hooks  can 
he  located.  j)urcha.setl,  and  downloaded 
anywhere  a  customer  has  an  internet 
coniu;ction.  while  j)rint  hooks  cannot. 
Industry  firms  akso  view  (;-l)ooks  as  a 
sej)arate  market  segment  from  j)rint 
hooks,  and  tlu;  Publisher  Defendants 
were  able  to  imj)ose  and  sustain  a 
significant  retail  j)rice  increa.se  for  their 
trade  e-hooks. 

100.  The  rel(;vant  geograj)hic  market 
is  the  Dinted  States.  The  rights  to 
license  e-books  are  granted  on  territorial 
bases,  with  the  Dnit(;d  States  tyjiically 
forming  its  own  territorv.  E-book 
retailers  tyjiically  present  a  uniejne 
storefront  to  U.S.  consumers,  oft(;n  with 
e-hooks  hearing  different  retail  ju  ices 
than  the  same  titles  would  command  on 
the  same  retailer’s  foreign  Web  sites. 
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101.  The  I’uhlisher  Ddendants 
j)().ss(!ss  inark(;t  powcM'  in  the  market  lor 
trade  e-hooks.  The  Fiil)lislier  Dt'fendanls 
.siK:(:essfiilly  iinpo.sed  ami  su.staiued  a 
significant  retail  i)rice  incnia.sf!  for  their 
trade  e-l)ooks.  Colleclivtdy.  they  create 
and  di.strihute  a  widi;  variety  of  i)opular 
e-l)ooks,  regularly  comj)rising  over  hall 
oi  the  iVeii'  York  Timas  fiction  and  non- 
llction  heslselhir  lists.  Collectively,  they 
|)rovide  a  critical  in|)ut  to  anv  firm 
.selling  trade  e-hooks  to  consumers.  Any 
refail(!r  .selling  trade  e-hooks  to 
consnincirs  would  not  he  able  to  forgo 
profitably  the  sale  of  the  Puhlisher 
l)(!f(!ndants’  e-hooks. 

102.  D(!fendants'  agreement  and 
conspiracy  has  had  and  will  continue  to 
have  anticompetitive  effects,  including: 

a.  Increasing  the  retail  prices  of  trade 
e-hooks: 

1).  Eliminating  comjjefition  on  price 
among  e-hook  retailers: 

c.  Restraining  comi)etition  on  retail 
ju  ice  among  the  l^uhlish(!r  Defendants: 

d.  Restraining  comi)efition  among  the 
I’uhlisher  Didendants  for  favorahle 
n!lationshi|)s  with  e-hook  n;tailers: 

(•.  (ionstraining  innovation  among  e- 
hook  retailers; 

f.  Entrenching  incumbent  i)uhlish(;rs’ 
favorahh;  |)osition  in  the  sale  and 
distribution  of  |)rint  hooks  by  slowing 
the  migration  from  j)rint  hot)ks  to  e- 
hooks; 

g.  Making  mon;  likelv  (!X|)re.ss  or  tacit 
collusion  among  jjuhlishers;  and 

h.  Riiducing  com|)(!tilive  |)ressure  on 
|)rint  hook  jjiices. 

103.  Defendants'  agrecmient  and 
cons|)iracy  is  not  reasonably  neces.sarv 
to  accom])lish  any  ])rocomj)etitive 
objective,  or.  alternatively,  its  .sco])e  is 
broader  than  n(;ce.ssarv  to  accom])lish 
any  such  objective. 

Raquasl  forliaJiaf 

104.  To  remedy  these  illegal  ac:ts,  the 
l)nit(!d  States  nuiuests  that  the  (iourt: 

a.  Adjudge  and  decree  that 
Diifendants  (mtenul  into  an  unlawful 
contract,  combination,  or  cons])iracy  in 
unniasonahle  restraint  of  inter.state  trade 
and  commerce  in  violation  of  .Section  1 
of  the  .Sherman  Act.  15  IJ..S.(".  1; 

1).  Enjoin  the  Dtdendants.  their 
officers,  agents,  .servants,  emj)lovees  and 
attorneys  and  their  succes.sors  and  all 
oth(!r  |)er.sons  acting  or  claiming  to  act 
in  active  concert  or  |)artici])alion  with 
one  or  more  of  them,  from  continuing, 
maintaining,  or  nmewing  in  any 
manner.  dir(u;tly  or  indirectly,  the 
conduct  allegcul  herein  or  from  engaging 
in  any  other  conduct,  combination. 
consi)iracy.  agreement,  understanding, 
jjlan,  jjrogram.  or  other  arrangement 
liaving  the  same  effect  as  the  alleged 
violation  or  that  otherwi.se  violates 


.Section  1  of  the  .Sherman  Act,  15  ll..S.(]. 
1,  through  fixing  the  method  and 
manner  in  which  they  s(dl  e-hooks,  or 
otherwise  agreeing  to  set  the  j)ric(;  or 
riilease  date;  for  e-hooks,  or  collective 
negotiation  of  e-book  agreeimmts,  or 
otherwise;  collectiv(;ly  restraining  retail 
juice  comj)(;tition  fore-hooks: 

c.  Prohibit  the;  collusive  .s(;tting  of 
j)ric(;  tiers  that  e;an  de  facto  fix  j)rice.s: 

d.  Declare  null  and  void  the  Aj)j)le 
Agency  Agr(;ement.s  and  any  agr(;ement 
l)(;tween  a  Publisher  D(;len(iant  and  an 
e-hoe)k  retailer  that  restricts,  limits,  or 
imjiedes  the  e-hook  retailer’s  ability  to 
.s(;t,  alter,  or  reduce  the  r(;tail  jjiice  of 
any  e-hook  or  to  offer  jji  ice  or  other 
j)romotion.s  to  ence)urage  consumers  to 
jjurcha.se  anv  (;-l)ook,  or  contains  a  retail 
j)rice  MEN: 

e.  Reform  the  agreements  h(;tween 
Aj)j)le  and  Publisher  D(;fendant.s  to 
strike  the  retail  j)rice  MEN  clau.ses  as 
void  and  unenforceahle;  and 

f.  Award  to  Plaintiff  its  costs  of  this 
action  and  such  other  and  furth(;r  relief 
as  may  he  aj)j)roj)riat(;  and  as  the  C^ourt 
mav  deem  just  and  j)roj)er. 

Dated:  Aj)ril  11. 2012 
For  IMaintiff 
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United  States  District  (]ourt  for  the 
Southern  Di.strict  of  New  York 

United  .States  Of  America, 

Plaintiff, 

V. 

Ai)j)l(;.  Inc.,  at  (d., 

Detendants. 

(iivil  Action  No.  12-CY-282(i  (DlXi). 
liCF  Case. 

(a)injietitive  Imjiact  Statement 

Pursuant  to  .Section  2(1))  of  the 
Antitrust  Procedures  and  Penalties  Act 
(“APPA"  or  “Tunney  Ac:t").  15  U..S.(]. 
l()(h)-(h).  Plaintiff  United  .States  of 
America  (“United  .Stales")  files  this 
Comj)etitive  lmj)act  .Statement  relating 
to  the  j)roj)osed  Final  ludgmenl  against 
Defendants  Verlag.sgruj)j)e  Ceorge  Von 
Holtzhrinck  Cinbll  ami  Holtzhrinck 
Publishers,  LL(]  d/h/a  Macmillan  (these 
two  entities  are  referred  to  collectively 
herein  as  “Macmillan"),  submitted  on 
February  8.  2013,  for  entry  in  this 
ant  i t  ru.st  j)roceed  i  ng. 

I.  Nature  anil  Purjiose  of  the  Proceeding 

On  Ajuil  11, 2012.  the  United  .States 
filed  a  civil  antitrust  (Yunj)lainl  alleging 
that  Aj)j)le,  Inc.  (“Aj)j)le")  and  five  {)f 
the  six  largest  j)uhlisher.s  in  the  United 
Stales  (“Publisher  Defendants") 
restrained  comj)etition  in  the  sale  of 
electronit:  hooks  (“e-hooks"),  in 
violiition  t)f  .Section  1  of  the  .Sherman 
Act,  15  U..S.('.  1.  .Shortly  after  filing  tin; 
(;omj)lainl,  the  Uniletl  .States  filed  ii 
ju’oj)osetl  final  judgment  (“Original 
judgment")  with  resj)ecl  to  Defendants 
llachette  Book  Crouj),  Inc.  (“Machette”), 
I  Iarj)er(k)l!ins  Publishers  L.L.C. 

(“I  Iarj)er(k)llins").  and  .Simon  S: 
.Schuster,  Inc.  (“.Simon  &  Schuster"). 
That  Original  )udgment  (Docket  No. 

110)  settled  this  suit  as  It)  those  thret; 
tlefentlants.  Following  a  thorough 
Tunney  At:t  review  j)rot:e.ss.  the  Court 
grantetl  the  Uniletl  .States’  Motion  for 
Entry  of  the  Original  Iiulgment  (Dt)t;ket 
No.  113), 

On  Det:eml)er  18.  2012,  Dt;fentlant.s 
The  Penguin  Crt)uj),  a  Division  of 
Peiir.st)!)  j)lt;,  anti  Penguin  Crt)uj)  (USA), 
hit:.  (t;t)llet:tively  “Penguin”)  agreetl  to 
.stittle  on  suh.stantiallv  the  .same  terms  <is 
tht).st;  ct)ntaint;tl  in  tin:  Origimd 
)utlgment.  That  j)rt)j)t)setl  Fintil 
jutlgment  iigainst  Penguin  (Dt)t:ket  Nt). 
102-1)  is  nt)w  suhjet;!  tt)  a  jnihlit; 
t:t)nnnent  j)erit)tl,  whit:h  t:lt)ses  t)n 
M;irt;h  5,  2013.  Pursuant  to  the  Ct)urt’s 
(iinuary  7.  2013  Ortler  (Dt)t:ket  No.  100), 
the  Uniletl  .States  will  lilt;  the  j)ul)lit: 
t:ommt;nts  altmg  with  its  rt;sj)t)nst;  to  the 
t;t)nnnenl.s  by  Ajiril  5,  2013.  If  the 
Uniletl  .States  t;t)ntinue.s  tt)  believe  that 
entry  of  the  proj)t).setl  Final  Jutlgment 
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against  I’cuiguin  is  a])i)i’oi)riat(!,  it  will 
move  the  (]ourt  for  entry  by  A|)ril  19, 
2013,  and  the  Court  will  have;  the 
o])portnnity  to  determine  if  the 
])roposed  Final  lodgment  against 
Pengnin  is  in  the  ])nhli(:  intenist. 

Macmillan  has  now  agreed  to  .setth;  on 
snhstantially  the  same  terms  as  tho.se 
contained  in  the  Original  )ndgment.  A 
])roposed  Final  )udgment  with  res])ect 
to  Macmillan  (“pro])os(!d  Macmillan 
Final  )ndgment"  or  “PMFJ")  that 
embodies  that  setthmient  was  filed 
today.  The  last  remaining  active 
Defendant  is  now  A])])le.  Inc. 

I’he  ])roposed  Macanillan  Final 
Judgment  is  described  in  more  detail  in 
S(!Ction  111  below.  Becan.se  the  language 
of  the  ])ropo.sed  Macmillan  Final 
Judgment  closely  follows  the  language 
of  tlie  Original  Judgment,  this 
(]om])etitive  Impact  Statement 
inc:or])orates  but  does  not  re])eat  the 
extensive  record  relating  to  the  Original 
Judgment.  (For  the  C'.onrt’s  convenience, 
redlines  of  the  ])ro])osed  Macmillan 
Final  Judgment  against  both  the  Original 
Judgment  and  the  propo.sed  Pengnin 
Final  Judgment  are  attached  as  Exhibits 
A  and  B,  resj)ectively.) 

The  United  .States  and  Macmillan 
have  sti])nlated  that  the  ])ro])osed 
Macmillan  I'Miial  Judgment  may  he 
entered  after  comj)liance  with  the 
APPA.  unless  the  United  States 
withdraws  its  consent.  Entry  of  the 
pro])o.sed  Macmillan  f’inal  Judgment 
wonld  terminate  this  action  as  to 
Macmillan,  exce])t  to  the  extent  that 
Macmillan  has  stipnlated  that  it  will 
coo]jerate  in  the  United  States’  ongoing 
litigation  against  Apple,  and  that  this 
(]onrt  wonld  retain  jurisdiction  to 
construe,  modify,  and  enfort.e  the 
propo.sed  Macmillan  Final  Judgment 
and  to  jmnish  violations  thereof. 

II.  Brief  Summary  of  the  Events  Giving 
Rise  to  the  Alleged  Violation  of  the 
Antitrust  Laws 

As  described  in  detail  in  the  United 
.States’  Comi)laint  (Docket  No.  1),  and 
the  two  previous  Comj)etitive  Inpjact 
.Statements  ("Griginal  ChS,”  Docket  No. 

and  “Penguin  (3.S,’’  Docket  No.  103). 
Publisher  Defendants  desired  to  raise 
retail  prices  for  e-books.  (iom])l.  *j]  3. 
They  were  ))rimarily  uj).set  by 
Amazon.com,  Inc.’s  (“Amazon’s”) 
pricang  of  mnvly  released  and 
l)estselling  e-hooks  at  SO.ttt)  or  less. 
U.ompl.  ‘il‘11  32-34.  Publisher  Defendants 
fearcul  that  Amazon  wonld  resist  any 
unilateral  attempt  to  force  an  increase  in 
e-book  prices  and  that,  even  if  an 
individual  Puhli.sher  Defendant 
succeeded  in  such  an  attempt,  that 
Publisher  Defendant  would  lose  sales  to 
any  competitors  that  had  not  forced  the 


price  of  their  hooks  to  snpracompetitive 
levels.  Com])l.  ‘ll‘||  3.'j-3(i,  4(i.  They  met 
])rivately  to  discuss  wavs  to  collectivelv 
solve  “the  .$5). 99  ])rol)lem.’’  Compl.  ‘jl'Jl 
3t)-4.'i.  Ultimately,  Publisher  D(;fen(lants 
agreed  to  act  collectivelv  to  raise  retail 
e-l)ook  prices.  Compl.  'ini  47-.'j(). 

A])ple’s  entry  into  the  e-book  business 
provided  a  perfect  opportnnitv  to 
coordinate  the  Publisher  Didendants’ 
collective  action  to  rai.se  e-book  prices. 
Compl.  ‘II  .'it.  At  tin;  suggestion  of  two 
Publisher  Defendants,  Apple  began  to 
consider  selling  e-hooks  under  an 
“agency  model,”  wheirehy  the 
publishers  would  set  the  prices 
consumers  ultimately  paid  fore-books 
and  Ap])le  wonld  take  a  commission  as 
the  selling  agent.  (k)m|3l.  ‘||‘ll  52-54,  93. 
Apple  recognized  that  its  nni(|ue  ahilitv 
to  organize  the  Publisher  Defendants’ 
efforts  to  upset  Amazon’s  .S9.99  pricing 
j)ut  it  in  a  ])osition  to  realize  margins 
(39  percent  on  each  sale)  far  in  excess 
of  what  other  retaihu's  then  averaged  on 
their  sales  of  newly  released  and 
be.st.selling  e-books,  at  the  cost  of  “the 
customer  ])av|ing|  a  little  more.”  Compl. 
•11  39. 

'I’o  achieve  this  goal.  Aj)])le  first 
(!xpressly  proj)osed  to  (;ach  Publisher 
Defendant  that  it  ado])t  an  agemey 
pricing  model  with  (!V(;ry  outlet  that 
would  com])(!te  with  A|)ple  for  r(!tail  e- 
hook  .sah!s,  (ioiu])!.  ‘jj  .98,  and  later 
re])laced  that  expnxss  riKpiirement  with 
a  unicpie  most  favored  nation  (“MEN”) 
pricing  provision  that  effectively 
(mforced  tin;  Pnhiisluir  Defendants’ 
commitment  to  imjjose  the  agency 
pricing  model  on  all  other  retailers. 
Coiii])!.  ‘11*11  9.9-99.  This  MEN  ])rotected 
Apple  from  price  competition  from 
other  retailers,  guaranteeing  that  its  30 
])ercent  margin  would  not  be  disturbed. 
Com])l.  *11  9.9.  Ajjple  kept  each  Publisher 
D(!fendant  informed  about  the  status  of 
its  negotiations  with  other  Publisher 
Defendants.  Coni|)l.  ‘H  91.  In  January 
201 0,  Apple  .sent  to  each  Publisher 
Defendant  sub.stantively  identical  term 
sheets  that  Apj)le  told  them  were 
devised  after  “talking  to  all  the  other 
publishers.”  C]ompl.  ‘|i‘l|  92—94.  'Phose 
term  sheets  formed  the  basis  of  the 
nearly  identical  agency  agrecanents 
signed  by  each  Puhli.sher  Defendant 
(“A])j)le  Agency  Agreements”). 

The  pur])ose  of  these  agreements  was 
to  raise  and  stabilize  e-book  pric(;.s 
while  insulating  Apple  from 
competition.  Compl.  *11  99.  Api)le  (iEO 
Steve  Jobs  exi^lained  to  one  Publisher 
Defendant  that  the  A])j)le  Agency 
Agreements  ])rovid(!d  a  path  for  the 
Publisher  Defendants  away  from  S9.99 
and  to  higher  retail  e-book  prices. 
Compl.  *11  71.  He  urged  the  Publisher 
Defendants  to  “itjhrow  in  with  Apple 


and  see  if  we  can  all  make  a  go  of  this 
to  create  a  real  main.stream  e-books 
market  at  .$12.99  and  S14.99.”  Id.  Apple 
and  the  Publisher  Dedendants  ado])ted 
these  price  ])oints  in  all  of  the  Ap})le 
Agency  AgreenKmts,  which  all  were 
signed  within  a  three-dav  span  in 
January  2010.  (iompl.  ‘|l‘lj  74-7.9.  As  a 
result  of  Defendants’  illegal  agreement, 
cxnisumers  have  paid  higher  prices  for  e- 
hooks  than  they  wonld  have  jxiid  in  a 
market  free  of  collusion,  (iompl.  ‘||‘ll  90- 
93. 

III.  Explanation  of  the  Proposed 
Macmillan  Final  Judgment 

The  language  and  relief  contained  in 
the  proposed  Macmillan  Final  Judgment 
is  largely  identical  to  the  terms  included 
in  the  Criginal  Judgment  and  the 
proposed  Penguin  Final  Judgment. 
Macmillan’s  decision  to  join  with  all  the 
other  Publisher  Defendants  in  agreeing 
to  the  .settlement  terms  will  provide 
prompt,  certain,  and  effective  remedies 
that  will  continue  the  effort  to  njstore 
competition  to  the  marketplace. 
Settlement  likely  will  lead  to  lower  e- 
book  prices  for  many  Macmillan  titles; 
|)rices  for  titles  offered  hv 
I  lar])er(]ollin,s,  Hachette.  and  Simon 
Schuster  fell  soon  after  tho.se  ])nl)li.sher.s 
entered  into  new  contracts  as  a  result  of 
th(!  Original  Judgment.-  The 
retpiirements  and  prohiJhtions  included 
in  the  ])ropo.sed  Macmillan  Final 
Judgment  will  eliminate  Macmillan’s 
ilhigal  conduct,  prevent  recurrence  of 
the  same  f)r  similar  conduct  by 
Macmillan,  and  establish  a  robust 
antitrust  c:ompliauce  ])rogram. 

A.  DifffU'ancos  Botwean  the  Pvoposad 
Mdcinillan  Final  Jadgniant  and  iha 
Orit>inal  JndginenI  and  tha  Proposed 
Pengnin  Final  Jndginent 

Unlike  the  Original  Judgment  and  the 
])ropo.sed  Penguin  Final  Judgment,  the 

-  Si‘i\  (!.»..  .Scott  Nichols.  HariwrCUtllins  Offi-riiiii 
Discoiinivtl  oliooks  Afli^r  Price  Fixing  Sctll(mcnt. 
T(!chK;i(l;ir  (.Sept.  12.  2f)12).  http:// 
\v\v\v.tcchiii<liii'.com/n(!\vs/poitiihh!-(lt!vic(!.s/ 
|)ortahh'-nii!(lici/hiirpi!rcolliiis-olii!riii"-(liscoimt(;(l- 
ohooks-alt  cr-pricc-rixiiis-sotthanciit-l  1)01)4  Ii7 
("Uo.stscllinH  ehooks  IVom  the  puhlisher  such  its 
'The  1^111011  ,\ii5>er  and  '.Solo'  can  now  he  found  for 
.St). 00  on  .\iUiiZon.  Barnes  and  Nohle.  and  other 
online  retailers."):  Nate  lloffelder.  Hachcllc  Has 
0(Y)/)/)e(/  .  iee/icy  I’ricin^  on  cnooks.  The  Oi^itiil 
Reader  (Dec.  4.  2012).  http://u'X\\v.the-dif’ital- 
reader.coin/2l)t  2/  12/()4/hachette-has-dropped- 
a"encv-pricini’-on-e!)ooks/  ("Aiiiii/.on  is  discountin" 
the  ehooks  hv  .SI  to  .S4  from  the  list  price,  and  hoth 
Barnes  fv  Noh)e  and  .\pp)e  are  making  simiiar 
discounts"):  jeremv  (Ireenfield.  Simon  fr  Scluislin' 
Has  a  .W.-ii  Diml  With  ,\miixon.  Other  lU^tnilers. 
Digita)  Book  World  (Dec.  <).  2012).  http:// 
\vxvu'.digita)hook\vorld.com/2tn2/)ooks-like-simon- 
sc)iuster  )1as-a-ne^v-deal-\vith-amazon-ot)ler- 
retailers/  ("Rhook  prices  were  lowered  for  .Simon  k; 
.Schuster  titles  over  the  weekend  on  sites  like 
Amazon  and  Nook.com  to  levels  sevend  dollars 
helow  what  they  had  been  earlier  in  the  week."). 
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Iji'oposed  Macmillan  Final  Jiulginont 
nujiiires  Macmillan  immediately  to  .stop 
enforcing  restrictions  on  di.sconnting  or 
promotions  contained  in  its  contracts 
with  retaihiis.  The  Original  judgment 
and  the  propo.sed  I’engnin  Final 
judgment  allowed  (;ach  settling 
publisher  to  choose  whether  to 
immediately  allow  di.sconnting  or. 
alternativelv.  to  pininit  di.sconnting  onlv 
after  the  (Court’s  approval  of  t Ini 
settlement  and  the  orderly  termination 
of  the  pnhlisher’s  existing  contracts 
with  retailers.  Fach  Publisher  Defendant 
under  the  Original  judgment  and 
proj)o.sed  Penguin  f’inaj  judgment  chose 
the  latter  o])tion  and  several  months 
passed  before  consumers  saw  the 
hiiiiefits  of  the  settlements  through 
lower  retail  jirices  on  many  of  the 
settling  ]mhli.sher.s'  e-hooks.  The  two- 
year  cooling-off  period  for  tliose 
Publisher  Defendants  commenced  wlniii 
each  t(irminated  its  previous  contracts 
with  retailers. 

'I'o  ])rovide  for  more  prompt  relief  to 
consumers,  the  pro])osed  Macmillan 


a  choice.  Macmillan  must  allow  its  e- 
hook  nitailers  to  discount  within  three 
business  days  of  agreeing  to  the 
settlement.  (!ven  if  it  has  not  formalized 
new  contracts  with  retailers.  .See  I’MFj 
§  IV. A.  To  induce  Macmillan  to  acce])t 
this  more  stringent  term,  the  Unitcul 
States  agr(!ed  that  the  two-y(!ar  cooling- 
off  period  for  Macmillan  would  rim 
from  December  18.  2012.  the  date  on 
which  Penguin  signed  its  .settlement. 

.See  PMFj  V.y\-n.  (kmsmners  are 
better  served  by  bringing  more 
immediate  retail  |)rice  competition  to 
the  market,  and.  given  the  settlements  of 
all  the  other  Publisher  Defendants,  a  23- 
month  cooling-off  period  is  sufficient  to 
ensure  that  future  contracts  entered  into 
by  the.se  publishers  will  not  he  .set  under 
the  collusive  conditions  that  produced 
the  Apple  Agency  Agreements. 

The  jiroposed  Macmillan  Final 
judgment  contains  three  other 
significant  changes.  F’irst,  at  tlie  time 
they  agreed  to  settle  witli  tlie  United 
.States,  the  other  settling  publishers  each 
continued  to  o])i;rate  under  the  Apjile 
Agency  Agreements  that  were  the 
products  of  the  Publisher  Didendants’ 
conspiracy  with  Ajiple.  Hecau.se 
Macmillan  has  alriiady  terminated  its 
Apple  Agency  Agreement  and  has 
entered  a  new  Apple  contract  without 
an  MFN.  reipiiring  Macmillan  to 
terminate  its  existing  contract  with 
Ap|)le  would  he  superflnons.  .Second, 
the  projiosed  Macmillan  Final  judgment 
expressly  carves  out  the  sale  of 
electronic  versions  of  academic 
textbooks  from  its  rei]uirements  and 
prohibitions.  .See  PMFj  5^  11. D  (defining 


tlie  term  “e-hook”  as  used  in  the  PMf'j 
to  exclude  “the  electronically  formatted 
version  of  a  hook  marketed  solely  for 
use  in  connection  with  academic 
coursework”).  The  conspiracy  among 
the  Ihililisher  Defendants  and  Aiijile 
challenged  in  t lie  Uoinjilaint  concerned 
the  sale  of  trade  e-hooks,  not  e-hook 
versions  of  academic  textbooks,  (knnpl. 
1j‘lj27  n.l.ttn.  Unlike  tin;  other  Ihihlislier 
Defendants,  whicli  publish  only  trade  e- 
hooks.  Macmillan  also  jnihlishes  e- 
texthooks.  Macmillan's  settlement 
necessitates  formalizing  in  the  ])ropo.sed 
Macmillan  Final  judgment  what  the 
United  .States  previously  stated  in  its 
Response  to  (lomments  concerning  the 
Original  judgment:  “‘e-hooks.’  in  tlie 
context  of  this  case  does  not  encoinjiass 
■|n|on-trade  e-hooks  includlingj  *  *  * 
academic  textbooks  *  *  *.'“  Response 
to  Comments  (Docket  No.  81)  at  48-47 
((]uoting  Compl.  ‘jj  27  n.l ).  Tliird,  to 
make  it  clear  that  Defendant 
Verlag.sgruppe  Georg  von  Holtzhrinck, 
Macmillan's  (Jennan  parent,  would  he 
subject  to  all  jirovisions  of  tlie  propo.sed 
Macmillan  Final  judgment  if  it  worked 
in  concert  with  Macmillan  to  evade 
Macmillan's  obligations  under  the 
settlement  (e.g.,  by  having  Macmillan 
transfer  assets  to  its  Cin  inan  parent),  the 
Applicability  .section  (PMFj  ^lll)  now 
expressly  hinds  Defendant 
Verlag.sgruppe  Georg  von  Holtzhrinck  if 
it  works  witli  Macmillan  in  any  such 
evasion. 

For  comiileteness,  we  describe  below, 
in  abbreviated  form,  the  ])ur])o.ses  of  the 
other  main  provisions  of  the  pro])o.sed 
Macmillan  Final  ludgment.  These 
provisions  mirror  those  of  the  Original 
ludgment  and  pro])osed  I’enguin  Final 
judgment. 

B.  Binjuiwd  (Jondiicl  IStH.tion  IV] 

In  order  to  reduce  the  risk  that 
Macmillan  may  u.se  future  joint  ventures 
to  eliminate  competition  among 
Publisher  Defendants,  Section  IV. G 
reipiires  that  Macmillan  provide 
advance  notice  to  the  De])artment  of 


Original  CIS  tj  111.A.2. 

Additionally,  to  ensure  Macmillan’s 
i:ompliance  with  the  pro])o.sed 
Macmillan  Final  judgment,  .Section  IV. D 
reipiires  that  Macmillan  jirovide,  on  a 
ipiarterly  basis,  each  e-book  agreement  it 
has  reached  with  any  e-book  retailer  on 
or  after  lanuary  1,  2012. 

C.  Piohil)it(^d  Conduct  (Section  V) 

In  order  to  ensure  that  e-book  retailers 
can  compete  on  the  jirice  of  e-books 
sold  to  consumers  in  the  future,  the 
jiroposed  Macmillan  Final  judgment 


also  jirohibits  terms  that  jirevent  retail 
price  competition.  .Sections  V.A,  V.13. 
and  V.G,  limit  Macmillan’s  abilitv  to 
enter  new  agreements  (and  enforce  old 
agreements)  that  contain  either  of  two 
components  of  the  Ajiple  Agency 
Agreements:  a  ban  on  retailer 
discounting,  or  retail  ])rice-matcbing 
MFNs.  .Sections  V.A.  and  V.15.  prevent 
Macmillan,  until  December  18,  2014, 
from  forbidding  retailers  to  offer  price 
liromotions  or  discounts  on  its  e-books. 
Prohibiting  Macmillan,  for  a  set  ])eriod, 
from  stopiiing  e-book  retailers  from 
discounting  will  help  ensure  that 
Macmillan’s  future  contracts  will  not  be 
set  under  the  collusive  conditions  that 
produced  the  Apple  y\gency 
y\greements.  See  PMFj  §§  V.y\-B.  For  a 
five-year  jieriod,  .Section  V.G.  also  stops 
Macmillan  from  entering  into  an 
agreement  with  an  e-book  retailer  that 
contains  a  Price  MI"N  (defined  as  an 
MFN  relating  to  price,  revenue  share,  or 
commission  available  to  any  retailer). 
Tins  will  eliminate  Macmillan’s  ability 
to  use  such  MFNs  to  achieve,  for  a 
.second  time,  the  results  of  the  collusive 
agreements.  See  (dso  Original  C]I.S 
SIlI.H.l. 

Further,  Macmillan  may  not  retaliate 
against  or  punish  an  e-book  retailer 
based  on  the  retailer’s  e-book  priciis  or 
its  discounting  or  ])romotional  cboices. 
PMFj  V.D.  Nor  may  Macmillan 
atteinjit  to  retaliate  by  jiroxy,  as  this 
provision  bars  Macmillan  from 
encouraging  another  company  to 
retaliate  against  an  e-book  retailer  on  its 
behalf.  However,  the  anti-retaliation 
provision  does  not  jirohibit  Macmillan 
from  unilaterally  entering  into  and 
enforcing  agenev  agreements  with  e- 
book  retailers  after  the  23-month 
proscription,  required  in  .Sections  V.A 
and  V.B,  has  expired.  See  (dso  Original 
GIS  §111.13.2. 

In  addition  to  addressing  terms  used 
in  the  A])])le  Agency  Agreements  to 
im])lement  the  consjiiracy.  the  jiroposed 
Macmillan  Final  ludgment  also  forbids 
a  recurrence  of  the  alleged  consjiiracv, 
and  jirohibits  industry  jiractices  that 
facilitated  it.  .Section  V.E  jirohibits 
Macmillan  from  agreeing  with  e-book 
jiublishers  to  raise  or  set  e-book  retail 
jirices  or  coordinate  terms  relating  to  the 
licensing,  distribution,  or  sale  of  e- 
books.  .Section  V.F  likewise  jirohibits 
Macmillan  from  directly  or  indirectly 
conveying  confidential  or  coinjietitively 
.sensitive  information  to  any  other  e- 
book  jiublisher.  Banning  such 
communications  is  critical  here,  where 
communications  among  jiublishing 
comjietitors  were  a  common  jiractice 
and  facilitated  the  collusive  agreement 
alleged  in  the  (kimplaint.  See  also 
Original  GIS  §111.13.3. 


Final  ludgment  does  not  give  Macmillan 


justice  before  forming  or  modifving  a 
joint  venture  between  it  and  another 
Jiublisher  related  to  e-books.  See  (ds(} 
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O.  Permitted  Conduct  (Section  VI] 

Tlu;  j)ro])c)S(Kl  Mcicinilli.n  Filial 
JiHlgiiiont  also  s])(K,ifi(;allv  carvos  out 
SOUK!  coiul, let.  u'liich  iioniiallvis 
poriiiilUid  iiiuiortho  antitnisl  laws,  that 
Macinillan  may  imrsiio  iinilatorallv. 
Section  yi.A  of  the  jiroposod  Macmillan 
1‘iiial  Jiidgimint  nllows  Macmillan  to 
oomimnsato  c-hook  lotaiinrs  for  sorviciis 
fliat  they  jirovido  to  pnhiisliors  or 
(xmsiimnrs  to  help  pronioto  or  sell  nioni 
o-liooks.  Section  VI.B  permits 
Macmillan  to  negotiate  a  commitment 
lioin  an  e-hook  retailer  that  a  retailer's 
expenditure  on  discounts  and 
promotions  of  Macmillan’s  e-books  will 

11/1*  I  K  ...  .1  .  »»ill 
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not  exceed  tlu!  retailer’s  aggregate 

in  uT- T'n.’  ‘‘g^^ncy  agreement 

in  which  Macmillan  sets  the  e-book 

pi  ice  and  the  retailer  is  compensated 
through  a  coimnission.  These  provisions 
.il  ow  Macmillan  to  jirevent  a  retailer 
soiling  Its  entire  catalogm,  at  a  sustained 
loys.  while  still  iiermitting  retailers  to 
otter  discounts  under  Sections  V.A  and 
V.B.  Absent  the  collusion  here,  the 
antitrnst  huvs  normally  would  p(,rmit  a 
publisher  nnilaterallv  to  negotiate  for 
such  protections.  See  also  Original  CIS 

h.  Antitrnst  Compliance  (Section  VII) 

As  outlined  in  Section  VII,  Macmillan 
also  mii.st  de.signate  an  Antitrn.st 
(.ompliance  Officer,  who  is  reipdred  to 
distribute  cojhes  of  the  proiiosed 
Macmillan  Final  Judgment:  ensure 
training  related  to  the  proposed 
Macmillan  Final  Judgment  and  the 
antitrust  law-s;  certify  compliance  with 
tile  ])ropo,sed  Macmillan  Idnal 
Judgment;  and  conduct  an  annual 
antitrust  compliance  audit.  This 
compliance  iirogram  is  necessary 
considering  the  extensive 
communication  among  coiniietitors’ 

CFfFs  that  facilitated  Defendants’ 
agreement.  See  also  Original  CIS  §  lll.D. 

IV.  Alternatives  to  the  Proposed 
Macmillan  Final  Judgment 

The  United  States  considered,  as  an 
alternative  to  the  jiroposed  Macmillan 
I'liial  Judgment,  a  hill  trial  on  the  merits 
against  Macmillan.  The  UnitiKl  Stati's 

l>alieve.sthatthereliefcontainedinthe  ' 

piopo.sed  Macmillan  Final  Judgment  ^ 

will  more  (piickly  restore  riitail  price  ' 

(.ompetition  to  consumers. 

V.  Remedies  Available  to  Private  ! 

litigants  ' 

Section  4  ot  the  Clavton  Act.  l.'i  ( 

hS.C’.  1  .T  provides  that  any  person  who  ' 
has  been  injured  as  a  result  of  conduct 
prohibited  by  the  antitrust  law's  may 
firing  suit  111  federal  court  to  recover 
throe  times  the  damages  the  ],er.son  has  ", 

suffeied.  as  well  as  costs  and  rea.sonahle  m 


attorneys’  fees.  Entry  of  the  proposed 
Macmillan  Final  Judgment  will  neither 
luipair  nor  assist  the  bringing  of  any 
private  antitrn.st  damage  action.  Under 
,t  tlH!  provisions  of  S(!ction  .'5(aJ  of  the 

f-layton  Act,  1.'-,  U.S.C.  iBhiJ.the 

111  projio.sed  Macmillan  Final  Judgment  has 
no  prnna  facie  eftecA  in  any  snhseciuent 
is  private  law-suit  that  mav  he  brought 
against  the  Defendants." 

VI.  Procedures  Available  for 
Modification  of  tbe  Proposed 
Macmillan  Final  Judgment 

1  States  and  Macmillan 

1  have  .stijmlated  that  the  proposed 
Macmillan  Final  Judgment  may  he 
t  entered  by  this  fiourt  after  compliance 
witli  the  jirovisions  of  the  APPA, 
lirovided  that  the  United  States  has  not 
s  wittidraw-n  its  consent.  The  APPA 

conditions  entry  of  the  decree  upon  this 
1  Uourt  .s  determination  that  the  propo.sed 
Macmillan  final  Judgment  is  in  the 
public  interest. 

The  APPA  jirovides  a  iieriod  of  at 
least  .sixty  (BO)  day.s  preceding  tlie 
ettec.tiye  dati;  ot  the  projiosiid 
Macinillan  Final  Judgment  w-ithin 
wind]  any  person  may  submit  to  the 
Uiutecl  States  written  comments 
regarding  the  proposed  Macmillan  J-’inal 
Judgment.  Any  person  who  w-ishes  to 
(jomment  .should  do  .so  w-ithin  sixty  (BO) 
days  of  jmhlication  of  this  Compet  itive 
Impact  Statement  in  the  Federal 
Regi.sler,  or  the  last  date  of  publication 
lu  a  newspaijer  of  the  sninmarv  of  this 
C.oni|)etitive  Impact  Statement".  ! 

whichevi'r  is  later. 

All  comments  received  during  this 
period  will  he  considered  hv  the  United 
States  Dejiartment  of  Jii.stice.  w-hich  ' 

'yniains  free  to  withdraw  its  consent  to  ' 
the  iiropo.sed  Macmillan  Final  Judgment  ' 
at  any  time  jirior  to  the  Court’s  entry  of  " 

judgment.  The  comments  and  the  ^ 

mspon.ses  of  the  United  States  w-ill  he 
fded  wnth  the  Court  and  ]mhli.shed  !! 

either  in  the  Federal  Register  or,  w-ith  ^ 
tlie  (.oiirt’s  jiermi.ssion,  on  the  1^ 

Department  of  Justice  Web  site.-'  Written  1 
comments  should  he  suhmitted  to:  John 
Koad,  (,hieJ,  Litigation  III  Section 

Antitrn.st  Division,  U.S.  Department  of 

ustice,  4.'i()  .'-,th  Street  NW.,  Suite  4000 
Washington,  DC  20.'5.i0.  " 

The  jiroposed  Macmillan  iMiial 

Judgment  provides  that  the  Court  retains 
)iu  isdiction  over  this  action,  and  the  ^ ' 
parties  may  apply  to  tlii!  Court  for  any  i] 
Older  neces.sary  or  aijpropriate  for  "  , 

modification,  interpretation  or  ^  ‘ 

ouforcement  of  the  Final  Judgment. 


7  I'ali'’  I')  iill  |,ul)ti(: 

ni.iU.n.i  s  sutiniillofl  in  icliilion  It.  Cnilrcl  Slairs  v 
O/./A-.  Inc.  ill:  IUt,K/hv\yn-.juslia-.>^„v/air/m^^ 


VII.  Standard  of  Review  Under  the 
a  Hie  Proposed  Macmillan 

rinal  Judgment 

The  Clayton  Act,  as  amended  by  the 
Al  l  A,  requires  that  projiosed  consent 

'es  ir  T r-I’*'!  c  ‘‘"‘'H  ust  cases  brought  hy 
,  t  10  United  States  he  subject  to  a  .sixty-" 
day  comment  period,  after  w-hich  the 
oourt  shall  determine  whether  entry  of 
the  propo.sed  Final  Judgment  “isinfJie 

public  interest."  l.'SU.S.C.lBfeJd)  In 

imiking  that  determination,  the  court  is 
directed  to  consider; 

(A)  'flui  coinpniitivo  impact  of  such 
intl.gnmnt.  mcludinn  termination  of  aliened 
Molalion.s.  in-ovisions  for  enforcement  and 
niodilicfition.  duration  of  relief  souolu 
anUcipated  effects  of  alternative  remedies 
acliially  considered,  whether  its  tmins  are 
aiiilnguous.  and  any  other  competitive 
considerations  hearing  upon  the  adetiuacv  of 
S  such  ludgment  that  the  c:ourt  deems 
1  necessary  to  a  determination  of  whether  the 
consent  indgmenl  is  in  tin;  public  inten.st; 

(H)  Tlu!  iinjiact  of  entry  of  such  judgment 
upon  competition  in  the  relevant  market  or 
niaikets.  upon  the  public  gemirallv  and 
individual  alleging  specific  injury  from  the 
no  ations.set  forth  m  the  complaint 
including  consideration  of  the  public  lienefit 
>ni\ .  to  he  derived  from  a  determination  of 
llu!  issues  at  trial. 

15  U.S  U  IBjcJd  J(A)  14  (ft);  see  oenerallv 
looted  States  v.  KevSpan  Carp..  7B;t  !•’ 
Supj).  2d  B.t.'t.  B:t7-;t«  (S.D.N.Y.  2011} ' 
(di.scu.ssmg  Tunnuv  Act  .stnndnrd.sj- 
United  States  V.  SBC  Connnc'ns  Inc 
4Hnf.  Supp.  2(1  1  (D.DU  2007) 

(a.s.s(!.s.siiig  staudcirds  for  jmhlic  intoivst 
d(:t(!rmimition). 

Ill  otluir  words.  uiid(>r  the  Tiumuv 
Act.  a  court  considtirs.  among  otluir 
things,  tho  rulationship  hotw-uun  the 
remedy  secured  and  the  specific 
allegations  set  forth  in  the  government’s 
comjilamt.  whether  the  decree  is 
sufficiently  clear,  whether  enforcement 
luechanisnis  are  sufficient,  and  whetlnn- 
the  decree  may  positively  harm  third 
parties.  See  United  States  v.  Microsoft 
(o)rp..  .'5B  F.:td  144«.  14.58-B2  (DC  Uir 
l!b).'5).  rho  court’s  in(|uiry  is  nece.ssarily 
a  Innited  one  as  the  government  is 
cntitkul  to  "broad  discretion  to  settle 
with  the  defendant  within  the  reaches  of 
the  public  interest."  Id.  at  14B1;  accord 
United  States  v.  Ale.x.  Broivn  &  Son.s. 

Inc..  OB.'f  F.  Sii])]).  2:i5.  2.18  (S.D.N.Y. 

1tbI7j  ((pioting  Microsoft,  .ft)  F.;td  at 
14B0).  afl'd  sal)  noin.  United  States  v. 
Bley.nak.  I.'j.'t  F..'td  IB  (2d  (j’r.  1908); 

United  States  V.  KeySpan.  7B:i  F.  Supp. 

2d  at  B.t7  (saiiK!).  With  respect  to  the 
adequacy  ot  the  relief  secured  by  the 
decree,  a  court  may  not  “engage  in  an 
unrestricted  evaluation  of  w-hat  relief 
\youfd  best  serve  the  public.’’  United 
States  V.  BMS.  Inc..  8.'58  F.2d  d.^iB  4B2 
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(nth  Cir.  1988)  ((luoting  t/n/Zef/  Statf^sv. 
liochid  Carp..  848  F.2{1  titit),  tiliti  (tltli 
(ar.  lt)81));  .see  also  /\/e.Y.  lirown  Ir  Sons. 
9(i3  F.  Sui)p.  at  238.  Instead,  tlie  court 
slionld  grant  due  respect  to  the  United 
.States’  ‘‘pnuhction  as  to  tlie  (dTect  of 
proposed  remedies,  its  percejition  of  the 
market  .structure,  and  its  view  of  tlie 
nature  of  the  ca.se.”  I  Slatas  v. 

Arcli(;r-Dani(^ls-Mi(llan(i  do.,  272  1’. 
.Supp.  2(1  1 ,  t>  (D.nU  2t)t)3).  After  all,  the 
court  is  nupnred  to  determine  not 
whether  a  particular  decree  is  the  one 
that  will  best  serve  society,  hut  whether 
the  settlement  is  "within  lha  raaciws  of 
Iho  public  interest."  Bechtel.  848  F.2d  at 


8(»8  (emphasis  added)  (citations 
omitted):  accord  Alex.  Brown,  ‘)83 
Snpi).  at  238.-' 

VIII.  Determinative  Documents 

There  are  no  determinative  mat( 
or  documents  within  the  meaning 
AFPA  that  were  considered  hv  the 
United  .States  in  formulating  the 
proposcul  Macmillan  T’inal  )udgme 
Dated:  I-'diraarv  8.  2013 
K(!S|}e(:lliillv  sal )nii lied. 

s/Mark  W.  Rvan 
Mark  W.  Ryan 
bawrence  R.  Biiterman 
Daniel  McUuaig 


:rials 
of  the 


nt. 


.Stephanie  A.  I’leming 
Attorneys  for  the  United  .States 
United  .States  Dejiartment  of  justice 
Antitru.st  Division 
4.50  Fifth  Street  NW..  Suite  4000 
Washington.  DU  20530 
(202) 532-4753 
Mark.\V.Byan@ns(loj.<>ov 

(]ertiiicate  of  Service 

1.  .Stephen  'T.  T’airchild.  hereby  certify 
that  on  Fehrnarv  8,  2013,  I  can.sed  a 
copy  of  the  United  .States’  Uompetitive 
Impact  .Statement  to  he  served  by  the 
Flectronic  (^a.se  Filing  .System,  which 
included  the  individuals  listed  below. 


For  Apple: 


Daniel  S.  Floyd 

Gibson,  Dunn  &  Crutcher  LLP 

333  S.  Grand  Avenue,  Suite  4600 

Los  Angeles,  CA  90070 

(213)  229-7148 

dfloyd  @  gibsondunn.com 


For  Macmillan  and  Verlagsgruppe  Georg  Von  Hollzbrinck  GMBH: 

Joel  M.  Mitnick 

Sidley  Austin  LLP 

787  Seventh  Avenue 

New  York,  NY  10019 

(212)  839-5300 

jmitnick  @  sidley.com 

For  Hachette: 

Walter  B.  Stuart,  IV 

Freshfields  Bruckhaus  Deringer  LLP 

601  Lexington  Avenue 

New  York,  NY  10022 

(212)  277-4000 

waller,  stuart©  freshfields.  com 

For  HarperCollins: 

Paul  Madison  Eckles 

Skadden,  Arps,  Slate,  Meagher  &  Flom 

Four  Times  Square,  42nd  Floor 

New  York,  NY  10036 

(212)  735-2578 

pmeckles  ©skadden.  com 


For  Penguin  U.S.A.  and  the  Penguin  Group: 


Daniel  F.  Meinnis 

Akin  Gump  Strauss  Hauer  &  Feld,  LLP 
1333  New  Hampshire  Avenue  NW., 
Washington,  DC  20036 
(202)  887-4000 
dmcinnis  ©akingump.com 
For  Simon  &  Schuster: 

Yehudah  Lev  Buchweitz 

Weil,  Gotshal  &  Manges  LLP  (NYC) 

767  Fifth  Avenue,  25th  FI. 

New  York,  NY  10153 
(212)  310-8000  X8256 
yehudah. buchweitz  ©  well,  com 


Additionally,  courfo.sy  cojiics  of  this 
Com])(;tifiv{:  Inijiacf  .Statemont  have 
heen  provided  to  the  following: 


For  the  State  of  Connecticut: 

For  the  State  of  Texas: 

W.  Joseph  Nielsen,  Assistant  Attorney  General,  Antitrust  Division,  Of¬ 
fice  of  the  Attorney  General,  55  Elm  Street,  Hartford,  CT  06106, 
(860)  808-5040,  Joseph. Nielsen© ct.gov 

For  the  Private  Plaintiffs: 

Gabriel  R.  Gervey,  Assistant  Attorney  General,  Antitrust  Division,  Office 
of  the  Attorney  General  of  Texas,  300  W.  15th  Street,  Austin,  Texas 
78701,  (512)  463-1262,  gabriel.gervey©oag.state.tx.us. 

■*  Cy.  I!.\S.  8.5ft  l•■.2(l  ill  4(i4  (holding  lliiil  lliii 
cdurl's  "iilliniiiUi  <iutli(irily  muldr  thi;  (TimiidV  ,\(:l| 
is  liniiliid  to  iipiirovin^  or  disapiiroviii^  llio  consoni 
rlocroo"):  ( 'nilrd  Slates  v.  Cillelle  Co..  40(>  K.  .Supp. 


713.  7  Hi  (11.  Miiss.  1  ‘17.'))  (till!  coui'l  is  consli'iiinod 
to  "look  ill  llici  oviiiidl  picluro  not  livporciilicidiv, 
nor  with  ii  inicroscopo.  lull  with  an  iirlisl's  roduciii}; 
i>liiss").  See  ^(aierally  Mierosafl.  .58  l''.3d  at  141)1 


(disciissin})  wliolliur  "llio  roinodios  loliliiiiiod  in  llin 
docrou  arn|  so  inconsonani  with  llio  allot’alions 
chargod  as  to  hill  onlsido  oi  llio  'roaohos  ol  Iho 
pnhiio  intorosl' "). 
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For  the  Stale  of  Connecticut: 

For  the  Stale  of  Texas: 

Jeff  D.  Friedman,  Hagens  Berman,  715  Hearst  Ave.,  Suite  202,  Berke¬ 
ley,  CA  94710,  (510)  725-3000,  jefff@hbsslaw.com 

s/Stephen  T.  Fairchild,  Stephen  T.  Fairchild,  Attorney  for  the  United 
States,  United  States  Department  of  Justice,  Antitrust  Division,  450 
Fifth  Street  NW.,  Suite  4000,  Washington,  DC  20530,  (202)  532- 
4925,  stephen.fairchild@usdoj.gov. 

BILLING  CODE  P 

Case  1  ;12-cv-02826-DLC  Document  175-1  Filed  02'08/ 13  Page  lot  20 


EXHIBIT  A 


i  Nm-.n  M  A  rivs  dim  uk  r  (  ofri 
FOR  rilF  .sot  I FIFRN  Dt.SlRK  I  OF  NFA\  ^ OKK 


I  MU’!)  S  r A  I  KS  OF  AMKKICA. 


Plainlitr. 


APPKK.  INC.. - 

_ ) 

FF\cm4:  i“rF  hook  c.roi  p.  inc.. - 

VFRK  UtSGRl-PPK  GFORG  VON - 

HOKI/ljR-1-NCkGMBH. - 

IIOI  T/HRINCK  Pt  m.ISIIFRS.  IXC - 

- db(t  VIACMIFKAN. - 

4-14F-  PF-NtR  -{N-4-tR44l-R - 

A  DIVISION  OF  PKARSON  RFC. 


(tRor.p  (t:SA>.  tNC..  a>Kt 


Delcndanls. 


) 

) 

) 

) 

)  Civil  Action  No.  1 :  1 2-('\ -2826  (D1 X’ ) 

) 

)  K CF  Case 

■4 - ef  ill.. _ 

-» 

A - 

A - 

A 

A 

A - 

A 

A 

A 

A 

J 

J 


IFROFOSFDI  FlNA!,.Un)(;MFNT  AS  K)  DFFKNDAM  S 


\  i:ri  a(»s(;ri  i>ff.  (;f.or(;  \ on  mokt/.hrix  k  (jmuii  & 

llOL  I  ZBRlNt  k  PUBI.ISIUCR.S.  I  LC  D/B/A  .M.UMlt.l.AN 
Wlll'RF.AS,  PlaintiO.  (he  United  Statc.s  ot  .America  Tiled  its  Complaint  on  April  1 1.  2012, 


alleging  that  Defendants  conspired  to  raise  retail  prices  of  I'-books  in  violation  of  Section  1  of  the 
Sherman  .Act.  as  amended.  1 U  S.C.  §  1 .  and  Plaintilf  and  Settling  I AtAtdftnt-^Macmillan.  by  their 
respective  attorneys,  have  consented  to  the  sMitry  of  this  Final  .ludgment  without  trial  or 


adjudicalion  of  ain  issue  of  fact  or  law; 
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.VND  WHtiltl.AS.  this  l  inal  Jiutgoioni  does  not  constitute  any  admission  by  SetUing 
Dot^ndHmsXljicmiljmi  that  the  law  has  been  \  iolatcd  or  ot'ain  issue  of  fact  or  law.  other  than  llial 
the  iunsdictional  facts  as  alleged  in  the  Complaint  are  true; 

AM)  WHf  ltl-.AS.  iSeHlimi4-)ettHHtttHfsr-attreeMaemillan  aerees  to  he  iiound  In  llie 
pio\  isions  ol'lhis  f  inal  .Uidgment  pending  its  approval  by  the  Couil; 

.\N1)  W'llFKF.AS.  IMaiutilT requires  tSoHling-l.M'oiKlmKsMacmillan  to  agree  to  undeilakc 
certain  actions  and  refrain  from  certain  e<^ndiiet  for  the  puq^ose  ofremedx  ing  the  loss  of 
eompetition  alleged  in  the  Complaint; 

AND  \VIIERF..\S.  Satlline  Defondimts  haveMaemillan  has  refircsented  to  the  rniled 
States  that  the  actions  and  conduct  restrictions  can  and  w  ill  be  undetlaken  and  that  fbeyit  w  ill  later 
raise  no  claim  of  hardship  or  ditlleulty  as  grounds  for  asking  the  Court  to  modify  any  of  the 
proN'isions  contained  below; 

NOW  rilKRl'FORl/.  before  an\  testimony  is  taken,  without  trial  im  adjudication  of  any 
issue  of  laet  or  law.  and  upon  consent  of  Nott4h»»-4)ofowlanfsMaemillan.  it  is  ORDf.Kfd). 

.\l).ll  l)Oi;i).  .AND  1)I.CKI.1;D: 

I.  .ll!KISI)!(TH)N 

lliis  Court  has  jurisdiction  over  the  subject  matter  of  this  action  and  o\  er  tlie-Sottbug- 
DefendHntsrMaemillan  Hie  Complaint  states  a  claim  upon  which  relief  may  he  granted  against 
Kettlina  IX^tondmit^Maemillan  under  Section  1  of  the  Shennan  .\et.  as  amended.  1 5  I  '.S.C.  §  I . 

II.  DI'llMIlONS 
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.\s  used  in  this  f  inal  .ludgmenl: 
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.A.  "  Agency  .Agreement  "  means  an  agreement  between  an  1  -book  I’ublislu'r  and  an 

1  -book  Itctailcr  under  \\  liieh  the  I  -book  Publisher  Sells  l  .-books  to  eonsumers  through  the  l  !-book 
Kelailer.  which  under  the  agreement  acts  as  am  agent  td  the  Ivimok  Publisher  aind  is  pand  at 
commission  in  eonnectiim  with  the  Sale  ol'^tne  or  iin>re  ol  the  ti-book  Publisher's  li-bo«'ks. 

11.  ".Ipple  "  tncams  .Apple,  Inc.,  a  California  corporation  w  ith  its  principal  place  of 
business  in  Cupeilino.  California,  its  succcs.sots  and  aissigtis.  and  its  j);nents.  subsidiaries. 
di\  isit)ns.  groups.  alTiliales.  partnerships,  amd  joint  ventures,  and  their  directors,  olTieers. 
managers,  agents,  atid  etnployees. 

C.  ■  Depatlmenl  of  Justice"'  means  the  Antitrust  Di\  ision  of  the  United  States 
Depaultnent  of  Justice, 

D,  "F-book"  means  am  electronicalh'  formaitted  book  designed  to  be  read  ott  a 
computer,  a  handheld  device,  or  other  electronic  devices  capable  of  visualK’  displa\  ing  F-books. 
For  puiposes  of  this  Final  Judgment,  the  tenn  lUbook  does  not  include  ( 1 )  an  auilio  book,  even  if 
deli\  eivd  aind  sloretl  digilalK :  (2)  a  standaU>ne  speciali/ed  software  application  ta  "  iipp  stild 
through  an  "aipj)  sloie"  railher  than  through  an  e-book  store  (c.g..  thr<.)Ugh  Apple's  ".Xpp  .Store’’ 
railhei  thain  Ihiough  its  "illookstore'’  or  "i  l  imes’’)  amd  not  designed  to  be  eseculed  or  read  In  or 
through  ai  dedicated  Inbook  reading  device,  oHl)  a  media  file  containing  an  electronically 
fonnatted  book  for  which  most  of  the  \  alue  to  consumers  is  derived  from  audio  m-  video  content 
contained  in  the  file  that  is  not  included  in  the  print  version  of  the  hook,  or  (4)  the  electronicalh 
formatted  version  of  a  lx)ok  marketed  soIcK  i’or  use  m  connection  w  ith  academic  coui^cwork. 

F.  “F-book  Publisher"’  means  any  Person  that,  by  virtue  of  a  contract  or  other 
relailionship  with  an  F-book"s  author  or  other  rights  holder,  owns  or  controls  the  necessary 


3 
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«.'op\ l  ight  i>r  other  auilioriiy  (or  asseils  such  ownership  or  control)  o\er  any  1  -hoe»k  suirieienl  t<' 
disirihute  tlie  l  -boi'k  witliin  the  I  nileii  States  to  l>b<M>k  Retailers  and  to  jvnnil  such  l  .-hook 
Retailers  It'  Sell  the  Iv-hoi'k  to  eonsumers  in  the  I  'nited  Slates  Riihlishei  Delendanls  are  l  -hook 
Ruhlishei>;  l  i'i  puiposes  ot  this  Final  .Uidgment.  F.-hook  Retailers  are  not  F  -hook  Publishers 

l^  "F.-book  Retailer"  means  any  Person  that  lawl'ully  Sells  (or  seeks  to  lawFulK  Sell) 
F.-books  lo  eonsumei’s  in  the  United  States,  or  through  which  a  Publisher  Del'endant.  under  an 
Agency  Agreement,  .Sells  l>books  lo  eonsuuK'rs.  l  or  puqioses  ol'this  Final  .Uidgment,  Publisher 
Del'endants  and  all  other  I'ersons  whose  primary  business  is  book  publishing  are  not  E-book 
Retailei's. 

(  i.  "llachetle"  means  llaehette  book  CUoup.  Inc.,  a  Delaware  eoiporation  w  ith  its 
principal  place  ol  business  in  Xew  'S’ork,  New  "li'ork.  its  successors  and  assigns,  and  its 
subsidiaries,  divisions,  groups,  and  partnerships,  and  their  directors.  ofFicers.  managers,  agents, 
and  employees. 

II  “I laqx'rCi'llins”  means  1  laqvrl'ollins  Publishers  I  .L.C..  a  Delaware  limited 
liability  company  \Mlh  its  principal  place  ol  business  in  New  \  tirk.  New  York,  its  successt'is  and 
assigns,  and  its  subsidiaries,  ilivisions.  groups,  and  iiarlnei ships,  and  iheii  directors,  olliceis. 
managers,  agents,  and  empli'yees. 

1.  'Ineludmg"  means  including,  but  not  limited  lo. 

.1  “Maemillan  ’  means  ( 1 )  Holt/bnnek  Publishers.  1 ,1  C  d  b  a  Macmillan,  a  New  Y  ork 
limited  liabilits  eomj'any  w  ith  its  jirincipal  place  oF  business  in  New  Y'ork.  .New  Y'ork. 
(••llolt/brinck").  its  successors  and  assigns,  and  its  subsidiaries,  divisions,  arouns.  and 
parlneiyhips.  and  their  directors,  oirieers.  managers,  auents,  and  empkwees'.  and  (2) 
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\  criagsgnippc  Cioorg  von  llolt/brinck  (inibtl,  a  Cicrnian  corporation  wiili  its  principal  place  ol 
business  in  Sliillgail.  Cicniian\r4btHFC'V(hJ.F  L  bs  successors  and  assigns,  and 
‘■ubMiditiiios.ils  di\  isions.  groups,  iiirdiak***.  and  parlncrsbi|>s.  ami  their  dircctois.  olViccrs. 
nianagcrs.  agents,  and  cinnloN  ccs.  Wlicrc  the  I  inal  .ludnmcnt  imntiscs  an  obliuation  on 
Macmillan  to  engage  in  or  refrain  iVoni  ciiaauing  in  ccitain  conduct,  that  obligation  shall  appK  to 
.Macmillan  ;utd  to  anv  joint  venture  or  other  bu.sincss  ananacnicnt  cstabli.shcd  b\  Macmillan  ;md 
one  or  more  Publisher  Derendants. 

K.  "Penguin"  means  (I)  Penguin  Ciroup  (I'S.X).  Inc.,  a  Delaware  coiporaiion  with  its 
principal  place  of  business  in  New  ’I’ork.  New  York,  and^  (2)  Ilie  Penguin  Crouf),  a  divisiott  oP  - 
1  ‘  K.  coiporation  Pearson  PbCnlc  w  ith  its  principal  place  of  business  in  London.  liielandTi  (3)  Ihe 
Penguin  Publishing  Company  Ltd,  a  eompaiw  registered  in  Lngland  and  Wales  with  its  principal 
place  of  business  in  I  ondon.  Pngland:  and  (4)  Polling  Kinderslev  Holdings  I  imited.  a  comnanv 
rcgisicred  in  1  ngland  and  \\  ales  w  ith  its  principal  place  of  business  in  1  ^>ndon.  I  'ngland.  and  each 
ofiheii  ivsjQccliyc_succc.ssv>is  and  assignsr-tw4-  icxprcssK  including  Penguin  Kaiulom  House,  a 
joint  \cnluic  b\  and  between  Pearson  pic  and  Bertelsmann  .Sf,  &  C\).  k(ia.\,  ami  aii\  similai  joint 
\  cntiue  betueen  Peiigiiin  and  Randoni  .Llp.use  liic,),  caeli  of  their  piireiiH.icspecliN  e  subsiiliai  ics. 
dn  isions.  groups.  allVliatesr  and  parlnershipsr^  and  each  of  their  rcspceti\  e  directors.  olHeers. 
managers,  agents,  and  employees. 

1..  "Person  '  means  any  natural  person,  corporation,  company,  pailnership.  joint 
\  cnlure.  linn,  association,  proprietoiship.  agene\.  board,  authoi  il> .  commission,  olLicc.  or  other 
business  ot  legal  entity,  whether  private  or  govcnimental. 
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M.  "I’ricc  MI  N  '  means  a  tonn  in  an  agreement  between  an  I  -book  Publisher  ami  an 
I /-book  Retailer  uncier  whieh 

1  the  Retail  Priee  at  wliielt  an  l•-book  Retailer  i>i.  iiiuler  an  .\gene\ 

\gieement.  an  F-lxvik  Publisher  Sells  one  or  more  K-boi'ks  to  cmisumeis  depends  in  any  way  on 
the  Retail  Price,  or  discounts  from  tlie  Retail  Price,  at  w  hich  any  otlier  li-book  Retailer  or  the 
l/-book  Publisher,  under  an  .\genc)  .Agreement,  through  any  other  F-hook  Retailer  Sells  the  sante 
l>book(s)  to  consumersT: 

2.  the  Wholesale  Price  at  whicli  the  E-book  Publisher  Sells  one  or  more 
E-books  to  that  EZ-book  Retailer  for  Sale  to  eonsumem  depends  in  any  w  ay  on  the  Wholesale  Price 
at  whieh  the  E-book  Pubhslrer  Sells  the  same  E-book(s)  to  an\  other  E-book  Retailer  for  Sale  to 
consumers;  or 

.1.  the  revenue  share  or  commission  that  E-book  Retailer  receives  from  the 
Iv-book  Publishei  in  connection  w  ith  the  Sale  of  one  or  more  E.-books  to  consumers  depends  in  an\ 
wax  I'll  the  rexenue  share  or  commission  that  (a)  any  other  E-book  Retailer  receixes  from  the 
i'-book  Publisher  in  connection  with  the  .Sale  of  the  same  l;-book(s)  to  consumers,  oi  (b)  that 
i;-book  Retailer  receixes  from  anx  other  E,-book  Publisher  in  connection  xxilh  the  Sale  of  one  or 
more  ol  the  other  1  -bo<'k  Publisher's  INbooks. 
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1  or  purposes  ot  this  l  inal  .hkigiiiciU,  it  will  not  constitute  a  Price  MI  N  niuler  subsection 
ol’lhis  dcrmilion  il  tt  ■St4rti»f^t)ett*wl«irt  \la<L;ininan  agrees,  at  the  rc(|iiest  of  an  INbook  Retailer,  to 
incel  more  ra\  t>rahlc  pricing,  discounts,  or  allowances  ollcred  to  the  K-book  Retailer  bv  another 
l>b(>ok  Publisher  lor  the  perioil  during  which  the  other  b-book  Publisher  pro\  ides  that  aildilional 
compensation,  so  long  as  that  agreement  is  not  or  does  not  result  from  a  pre-existing  agreement 
that  resiuires  i4H*-bt4dtH'a-t:^fowtwHtMacn\i llan  to  meet  all  requests  by  tite  b-book  Retailer  for  more 
linorable  pricing  within  the  tenns  of  the  agreement. 

N.  "Publisher  Del'endants"  means  Hachette.  1  laqterCollins.  Macmillan,  Penguin,  and 
Simon  &  Schuster.  W  here  this  Final  .ludgment  imposes  an  obligation  on  Publisher  Defendants  to 
engage  in  or  relfain  from  eng.iging  in  certain  conduct,  that  obligation  shall  aftply  to  each  Publisher 
Defendant  individualh'  and  to  any  joim  venture  or  other  business  arrangement  established  by  an\’ 
tw  o  or  more  Publisher  IX’l'endants, 

< ).  "Purchase''  means  a  consumer's  acc|uisition  of  one  or  more  F-books  as  a  result  of  a 

Sale. 

P.  "Retail  Price'’  means  the  price  at  which  an  li-book  Retailer  or.  under  an  .\genc\ 
.Agreement,  an  li-book  Publisher  Sells  an  l  i-book  to  a  consumer. 

(,)  “Sale"  means  deliwrv  of  access  to  a  consumer  to  read  one  or  nn>re  1  -books 
(purchased  alone,  or  in  combinaliem  w  ith  other  goods  or  ser\  ices)  m  exchange  for  pa\  inenf.  “Sell" 
or  ■  Sold  '  means  to  make  or  to  ha\'c  made  a  Sale  of  an  F.-book  to  a  consumer. 
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tuttn  nUirtUy-iHut  ; 

»-  i'  "Simon  Soluisler”  means  Simon  Schnsler.  ino  ,  a  New  ^■o^k  eoiporation  with 
ils  pi  ineipal  |>laee  ol  Imsiness  in  New  'iNiiK.  New  '»'ork.  ils  sueeessors  and  assigns,  and  its 
subsidiaries.  di\  isions.  groups,  and  partnerships,  and  tlicii  directors.  olTieeis.  managers,  agents, 
and  entplo\  ees. 

"Wholesale  Priee"  means  (1 )  the  net  amount,  alter  any  discounts  or  trlher 
adiustments  (not  including  promotional  allow  ances  subject  to  Section  2(d)  of  the 
Robinson- Patman  .\ct.  1.''  f  .S.C.  §  13(d)).  that  an  E-book  Retailer  pays  to  ati  li-book  Publisher  for 
an  E-book  that  the  E-book  Retailer  Sells  to  consumeis,  or  (2)  the  Retail  Price  at  which  an  l>book 
Publisher,  under  .in  .\geney  .\greenient.  Sells  an  E.-book  to  consumers  through  an  E-book  Retailer 
minus  the  commission  or  other  payment  that  E-book  Publisher  pa\s  to  the  Ei-book  Retailer  in 
connection  with  or  that  is  reasonablv  allocated  to  that  Sale. 


111.  .VPPI  K  AHlEl  fV 

_ I1iis  f  inal  .hidgmenl  apiilies  to  Se4llii»i*-i>t*t~eiHlam*d  lolt/briiick  and  \  (i\'ll.  actiiii’. 

indis  idualls  or  in  concert,  and  all  other  Persons  in  active  concert  or  participation  with  any -of 
tbewllolt/brinck  >ir  VCivll  who  receive  actual  notice  of  this  Final  .hidgment  by  [leiNonal  service  or 
otherwise 
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I\  .  RKOl  IRFI)  C  ONDK  i 

-V: - W’ilhin  husinoss  tiavs  alicr  .Vhuniillan's  slipulalion  lo  iho  cnin  ei'lhis 

l  inal  Jiuignu'nl.  sliall  HHv  nulil  v  cacli 

Rolailci  uiIIt  wliicli  I  loll/bniick  lias  an  aarccmciH  wtlv  Apple  relating  lo  the  Sale  ol  l  .-hooks  that 

Wit!.  oHOvtiled  |)r>oi  to  the  dliiig  oflhei  oinplcmit. 

i'oi  eaolillolt/.brinek  will  no  loneei  eittbrcc  anv  tcnii  or  tenns  in  anv  siieh 


hat  flAfei+H+ee^ 


IwHt^rcstriet.  limit,  or  impedesimpedc  tlte  E-book  Retailer's  ability  lo  set.  alter,  or  reduce  the 
Retail  Price  of  any  E-book  or  to  offer  price  discounts  or  any  other  fonn  of  promotions  to  encourage 
consumers  lo  Purchase  one  or  more  E-books^oiA44.  except  to  the  e.Menl  consistent  with  Secti>m 
X  EB  of  this  Final  .hidgment. 

B.  For  each  aeroement  between  Holt/brinck  and  an  E-book  Retailer  that  eontains  a 

Piice  MIN.  live  I  )elendrtnt  I  lolt/hrinck  shall  nolif\  tlie  F-hook  Retailer,  uithin  tent  hi  ee 

business  days  v4-allei  Macmillan's  stiinilatmn  to  the  I44wt*entrv  ol  the  Complaml.lhis  f  inal 
.lud'jinenl  that  the  I'-hook  Retailer  may  lerminale  the  agreement  with  thirty-days  notice  and  sliall. 
thiily  days  alter  the  1,-hook  Retailer  provides  such  notice,  release  the  li-hook  Retailer  liom  the 
agreement  For  each  such  agreement  that  the  F-hook  Retailer  has  not  terminated  uilhm  thirl vlen 
days  alter  entry  of  ibis  Final  .hidgmenl.  eiteh-Seltling  Defendiintl  lolt/bnnck  shall,  as  soon  as 
permilled  under  the  agreement,  take  each  step  required  under  the  agreement  lo  cause  the 
agreement  to  be  tenninated  and  not  renewed  or  e.xtcnded. 

C.  !i>oHlmi^iX4hndautsllolt/brinck  shall  notify  the  Dcp;u  tmcnt  of  .Uisticc  in  w  riting  at 
least  si.\ly  days  in  adi  ance  of  the  fomiaiion  or  material  modilieation  of  an\  joint  venture  or  other 
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bu'.incs'i  anaagcnicnl  relating  to  the  Sale,  developmeni.  or  promotion  o1  l  .-books  in  the  rnilecl 
Slates  iti  whieh  a  S^ttling4)erendantl  loll/hrine^^  anti  at  least  one  other  1,-book  Publisher 
(inelutling  another  Publisher  Derciuiant)  are  partieipanls  or  paitial  or  etanplete  ouneis  Such 
notice  shall  describe  the  joint  \enture  or  other  business  arrangement,  identily  all  l>book 
Publisiiers  tliat  are  parties  to  it.  and  aitaeli  the  most  recent  \  crsion  or  di  al't  ol  lhe  agreement, 
conli  act.  or  otlier  documcnt(s)  fomtali/.ing  the  joint  venture  or  otlier  business  an  angcnicnt. 

Waihin  thirty  days  alter  tr  SettlHvgrl)otetuluiHl  lolt/brinck  prov  ides  notirication  of  the  joint  venture 
or  business  an  angement.  the  Department  ol'.Uistice  may  make  a  written  rei|uest  lor  additional 
infonnation.  If  the  Department  ot  Justice  makes  sucli  a  rei|uest.  the  Settling 
DefetHhmtIlolt/brinck  shall  not  proceed  with  tlie  planned  fonnatioit  or  material  modification  of 
the  joint  \  enture  or  business  an  angement  until  thirty  days  after  substantially  comph  ing  with  such 
additional  rei|uest(s)  for  infonnation.  The  failure  of  the  Department  of  Justice  to  rer|uest 
additional  infonnation  or  to  bring  an  action  under  the  anthrust  laws  to  challenge  the  formation  or 
material  modification  of  the  joint  venture  shall  neither  give  rise  to  an\  inference  of  lawfulness  nor 
limit  III  an\  wav  the  right  of  the  I'nited  States  to  investigate  the  formation,  material  modification. 
oi  anv  other  asivecls  or  activ  ities  of  the  jviint  v  enture  or  business  an  angement  and  to  bring  actions 
t('  prevent  or  restrain  v  iolalions  ol  the  antitrust  laws 

lire  notification  rec|uireinents  of  this  Section  I\'.C  shall  not  applv  to  ordinarv  course 
business  arrangements  between  ri  Publisher  DefemhintUolt/brinck  and  another  Iv-book  Publisher 
(not  a  Publisher  Ds'fcndant)  that  do  not  relate  to  the  Sale  of  l>books  to  cousumeir;.  or  to  business 
anangements  the  primary  or  predomiiuuit  puiposc  or  focus  of  which  involves:  (i)  k-book 
Publishers  co-publishing  one  or  more  specifically  identified  F.-book  titles  or  a  particular  author’s 
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l  -books;  ( ii )  loltybrinck  licensing  to  or  from  an<nhcr  l  -hook  Publisher  the 

publishing  rights  to  one  or  more  speeineally  identified  I'-book  titles  or  a  particular  author's 
1-books;  ( iii )  H-Seiiting-Defendantl  lolt/bi  inek  providing  technology  sei  \  ices  to  or  receiving 
technology  ser\  ices  from  another  K-book  Publisher  (not  a  Publisher  I  )erendant)  or  licensing  rights 
in  tcehnologx  to  or  from  another  K-book  Publisher;  or  (iv)  H-K<»Htimi  k)efemltHrtllolt/brinck 
distributing  K-books  published  by  another  K-book  Publisher  (not  a  Publisher  Defendant). 

1).  PtHdr  Settling  DefendimtMacmillan  shall  funiish  to  the  Department  olMustice  (1 ) 

\v  it  hin-sgvon  dHV^'-aftei  entry  of  this  t-'inal  .tudgmentbv  Febrtian  1.^.  2013.  one  complete  copy  ot 
each  agreement,  executed,  renew  ed.  or  extended  on  or  afler  Januaiy  1 .  201 2,  between  the  Settling 
l^letHlantllolt/brinck  and  any  K-book  Retailer  relating  to  the  Sale  of  K-books.  and.  (2)  thereafter, 
on  a  ciuailerly  basis,  each  such  agreement  executed,  renewed,  or  extended  since  the  Xeitling 
4-~)efeiHh>nt  'r.Maemillan's  previous  submission  of  agreements  to  the  Dopailment  of  .lustice. 

\ .  PUOiniHTKD(  (  >M)K(  r 

A.  Hvo-sears.  Settling  Defendwrtsl  ntil  December  IS.  2014.  lloll/brinck  shall  not 

rcstiicl.  limit,  or  impede  an  li-book  Retailer's  abilitx  to  set,  alter,  or  reiiuce  the  Retail  Price  of  an\ 
l  i-book  or  to  olTer  price  discounts  or  an\  other  Ibrm  of  promotions  to  encourage  consumers  to 
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I  i  t Ws  1  -tnx^k 

thm  tW  IVt‘o>utun>  wtll  i»<»  U»niH‘i>  ie 

Kt»lt»ter  (l»(il  ii.»‘iUiol.  limit. -otMHuunk*  i1k>  >'■  ;.el(in‘».  (lUooiitv  <>(  ledut'ine,  ll>>? 

Ff  KV^>f->we  <»r  mere  I-’  fwkv  dist?oHH<s-»r-Hter->:Hhet  ItHHi  ^ 

pfonwtiono  to  tfnoourwgo-ootMHMtwtTi  tt>  Ptnvl><>!-o  oik-  (>i  inoiv  K  booko. 

Katflt-S<9ttling  l>»fa»daHt  oltoH  iwtify  iho  l>o|»rtrtiH»nt-ef  JMstttfe-of-ltw'^>heH-it-ti»toot<<  t‘oi 
ettt;4v-K-lHH»k  Rolaikf  wrthin  wv‘en  duy«*  of  making  it»»  solcvtion. 

13.  I'or  ovo  vtfitni  altei  the  tiltug  ot'U>e  C'iH»f>lniiil.  Seuling D^ttfiutankl^tuil  December 
IX.  2014.  lh)ll/liniKk  shall  not  enter  into  atiy  agreement  with  any  F.-book  Retailer  that  restricts, 
limits,  or  impedes  the  Iv-book  Retailer  from  setting,  altering,  or  reducing  the  Retail  Price  of  one  or 
more  l.>books.  or  from  offering  price  discounts  or  any  other  fomi  of  promotions  to  encourage 
consumers  to  Purchase  one  or  more  l:'-K>oks. 

f  Set4lHHel4efendaHtNl  loit/brinck  shall  not  enter  into  any  agreement  w  ilh  an  l'--book 
Rclailei  relating  to  the  Sale  ol  I, -books  that  contains  a  Price  MI  N. 

I).  )elendaHts.\  1  acin i 1 1  .in  shall  not  relalialc  against,  or  urge  an\  oilier  l  i-book 

Publishei  or  1  -book  Retailer  to  retaliate  against,  an  INbook  Retailer  for  engaging  in  an>  aclu  ily 
that  tb<?-S»Milwr*4)ekmdiHntKHvl  loll/brinck  is  nroliibited  by  Seclions  \\.V.  \  .13,  ;ind  VI  13.2  of  this 
I'inal  .ludgmcni  fiaim  restricting,  limiting,  or  impeding  in  any  agreement  with  an  F-book 
Retailer  .\licr  the  expiration  of  prohibitions  in  Sections  V  .\  and  V  13  ol  this  final  .ludgment.  this 
Section  \M)  shall  not  prohibit  anx' ■Sett-hn-a-k>t*f'etHkiH4l lolt/.brinck  from  unilaterally  entering  into 
or  enforcing  any  agreement  ith  an  f.-book  Retailer  that  restricts,  limits,  or  impedes  the  fi-book 
Retailer  from  setting,  altering,  or  redueing  the  Retail  Price  of  any  of  tfie-  Settling- 
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si  loli/brinck's  IZ-books  or  tioin  olVcring  price  discounts  oi-  any  other  Idrni  of 
jironiolions  to  encourage  consumers  I’urchasc  any  oftht^-K^mling-lX^I'eHdam'sHolt/hrinck's 
l,-liooks 

i  /  jsctrlu>g4)efaHfHfrtsl  loll/hi  inck  shall  not  enter  into  or  enl'orcc  ain  agreement, 
anangcmcnl.  undei>.tanding.  plan,  program,  combination,  or  conspiracy  w  itii  an>  F-book 
Publisher  (including  another  Publisltcr  Dct'cndant)  to  raise,  stabilize,  fi.x.  set.  or  coordinate  the 
Retail  Price  or  \\  holcsale  Price  of  any  I  '-book  or  t'lx.  set.  or  coordinate  any  tenn  tn-  condition 
relating  to  the  .Sale  of  E-books. 

litis  Section  V.l/  shall  not  proliibit  a  .SeUbne  Defendantl  ioltzbrinck  from  entering  into  and 
enforcing  agreements  relating  to  the  distribution  of  another  E-book  Publisher's  E-books  (not 
including  the  E-books  of  another  Publisher  Defendant)  or  to  the  co-publication  witlt  another 
I'-book  Publisher  of  specifically  identified  E-book  titles  or  a  particular  author's  l>books.  or  from 
liarticipating  in  output-enhancing  industry  standard-setting  acti\  ilies  relating  to  E-book  security  or 
IcchnoUigy 


f. 


(  and  each  tifficcr  of  eacb-pmsMit-of-lhe 


Set lhn?t  fX* I'etidant  V( j IJ  v\ho  exercises  diieet  control  on  cr  ll»e-Settfttiif  4-X‘4T?tKtnm-;d  lolt/bi  inek's 
business  decisions  or  strategies)  shall  not  coincN  or  otherwise  communicate,  directly  I'r  indirectK 
(including  by  communicating  indirectly  through  an  E-book  Retailer  with  the  intent  that  the  IZ-book 
Retailer  convew  information  from  the  communication  to  another  IZ-book  Publisher  or  knowledge 
that  it  is  likeh  to  do  so),  to  any  other  E-book  Publisher  (including  to  an  olficcr  ol  a  parent  of  a 
Publisher  Defendant)  any  competitiNvly  sensitive  infonnation.  including: 

I .  its  business  plans  or  strategies: 
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2.  its  |>;ist.  present,  or  lulure  wholesale  or  retail  priees  or  pricing  strategies  Tor 
lio{4,s  soKl  in  am  rornial  (e  g.,  print  luioks.  I'.-hooks.  or  audio  hooks); 

V  any  terms  in  its  agreeincnt(s)  w  ith  an\  retailer  ol  hooks  Sold  in  any  lorinal. 


or 

•t.  ans  tenns  in  its  agrcement(s)  with  any  author, 
litis  Section  V.l'  shall  not  prohibit  n  Settling-lMieHdrtntllolt/hrinck  tVoin  communicating 
(a)  in  a  manner  and  through  media  consistent  willi  common  and  reasonahle  industrs  practice,  the 
cover  prices  or  wholesale  or  retail  ptiees  of  books  sold  in  an\  format  to  potential  purchasers  of 
those  books;  or  (b)  infonnation  the-'Settline Defendant!  lolt/brinck  needs  to  communicate  in 
connection  w  ith  (i)  its  enforcement  or  assignment  of  its  intellectual  jtropeily  or  contract  rights,  (ii) 
a  contemplated  merger,  acquisition,  or  purchase  or  sale  of  assets,  (iii)  its  distribution  of  anotiier 
F-book  Publisher's  li-books.  or  (iv)  a  business  arrangement  under  which  F-book  Publishers  agree 
to  co-publish.  or  an  F.-book  Publisher  agrees  to  license  to  another  li-book  Publisher  the  jnihlishing 
rights  to,  one  or  more  specillcalK  identified  Iv-book  titles  or  a  parliculai  author's  Iv-books 


\  1.  PFUMl  i  fKlX  ONDKT 


A  Nothing  in  this  f  inal  .hidgment  shall  prohibit  rt-Xottl-iHg-DekHnlanlNlaenujlyin 
unilateralh  from  compensating  a  retailer,  including  an  F-bo«ik  Retailer,  for  valuable  marketing  or 
other  promotional  serv  ices  rendered 

B.  Notw  ithstanding  Sessions  V..\  and  \  .B  of  this  Final  .hidgment.  a-S-eftlmg- 
Delendaottlolt/brinck  mav enter  into  .Agency  .Agieements  with  F-book  Retailei's  under  which  the 
aggregate  dollar  value  of  the  price  discounts  or  any  other  fonn  of  promotions  to  encourage 
consumers  to  Purchase  one  or  more  of  the  Settling  Defendant 'sllolt/brinck's  E-books  (as  opposed 
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le  .utvenisiiiig  or  proiiionons  engaged  in  by  ilie  F-book  Retailer  not  speeillcalh'  tied  or  directed  to 
tho  -Sottbny,’ Dob-HrdwHt-si  Itdt/brinck's  l  ’.-bo<4,s)  is  restricted;  provided  ihat  ( 1 )  siicb  agreed 
lestiietion  sliall  not  interlere  with  tlie  K-book  Retailer's  abilitv  to  reilnee  the  final  price  paid  lr\ 
eonsuniers  to  purchase  t1^e-Sett4H>i;-l)el^^Ht^tw^^^  lolt/brinek 's  li-books  by  an  aggregate  amount 
e(.|ual  to  the  total  commissions  the  betthne  D^l^ndrtutf  lolt/.brinek  pays  to  the  l>book  Retailer, 
ox  er  a  period  of  at  least  one  \  ear.  in  connection  w  ith  the  Sale  of  the  belt  ling 
Ijefewtkmfsl  lolt/brinek 's  F-books  to  consumers;  (2)  the  Setllina  Defendanll  lolt/brinek  shall  not 
restrict,  limit,  or  impede  the  E-book  Retailer's  use  of  the  agreed  funds  to  offer  price  discounts  or 
any  other  form  ol' promotions  to  encourage  consumers  to  I’urchase  one  or  more  Fi-books;  and  (.1) 
the  method  of  accounting  for  the  E-book  Retailer's  promotional  actixity  does  not  re.strict,  limit,  or 
impede  the  l>book  Retailer  from  engaging  in  any  form  of  retail  activitx  or  promotion. 

VIE  AMM  Rl  .S T  (  OMPl.IANC  K 

Within  thirtx  days  alter  entry  of  this  Final  .Uidgmcnt.  oad^-SettlrHtt-kMendant  Macm i I  Ian 
shall  designate  h^Holt/brinck's  general  counsel  or  chief  legal  olEicer.  or  an  cmploxcc  rcptxiling 
directly  to  its  general  counsel  or  chief  legal  olllcer,  as  .\ntitrust  Compliance  Cincer  with 
rcsjronsibililx  for  ensuring  llie  Settliiin  lXhendnnt^iMacmi Han's  compliance  xxith  this  Final 
ludgmcnl  Ihc  Antitrust  Compliance  Olliccr  shall  be  responsible  for  the  f(xlloxxing: 

\  I'untishing  a  copy  of  this  Final  .ludgmcnl.  xxithin  thirty  days  of  its  enny.  to  cas'h  of 
the  Sellhnt!  Defendant'sHolt/hrinck's  olTiccrs  and  directors,  tmd-to  each  of  the  Settling 

K>li/.brinck~s  cmixloxccs  cngagcsl.  in  xxholc  or  in  j>at1.  m  the  distribution  or  Sale  of^ 

1. -books,  and  to  each  of  VOx  H'.s  ofl'icers.  directors,  or  cinnlovccs  iiix  olx  cd  in  the  dcx  clopment  of 
llolt/brinck's  plans  or  strategics  rclatina  to  E-books; 
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terminate  or  mtHlitV  th^^Si^tlaei-DefaHlaet-'^MaemiUan's  eondiiel  to  assure  complianee  with  this 
1  inal  huigment;  and,  witliin  seven  days  ol  laking  siieh  eemeetiv  e  actions.  pr('\  iding  It'  the 
Department  olMiistiee  a  tleseription  t'l  the  actual  or  pi'tential  \  ioiation  t'l  tlns  l  inai  Judgment  and 
the  ct'rrcctive  actions  taken; 

1 1.  f'untishing  to  tlie  Dcpartmenl  of  Justice  on  a  tiuailcrly  basis  electronic  copies  of  any 
non-privileged  communications  w  itli  any  Person  containing  allegations  of  Settling 
J^fonttant^Macmillan's  nonct'inpliancc  with  any  pr<>\  isit'us  of  this  Pinal  Judgment, 

1  maintaining,  and  funtisliing  to  the  Depailment  of  Justice  on  a  quaneiiy  basis,  a  log 
of  all  oral  and  written  communications,  c.xcluding  pnvileged  or  public  communications,  between 
or  among  ( 1 )  any  ofthe4>et44ine  Defendant '^Macmillan's  otbeers.  directot;s.  or  employees 
inw'lved  in  tlie  development  of  the  Settling  Del’endiuitVillolt/brinck's  plans  or  strategies  relating 
to  1 -books,  and  (2)  an>'  person  employed  by  or  associated  with  another  Publisher  Defendant, 
relating,  in  w  hole  or  in  pan.  to  the  -distribution  or  sale  m  the  I  nited  .States  ol  books  sold  in  an\ 
Ibrmat.  including  an  idcntillcation  (by  name,  employci.  and  job  title)  ol  the  author  and  recipients 
ofaiui  all  iiarticipants  in  the  communication,  the  date.  lime,  and  duration  of  the  communication, 
the  medium  of  the  communication,  and  a  description  of  the  subject  matter  of  the  communication 
(I'or  a  ct'llcction  t'f  communications  solcK  conccniing  a  single  business  aiTangcment  that  is 
specilicalK  cvemplcd  from  the  reporting  rcquiremcnls  of  Section  IV  C  ol’lhis  Pinal  Judgment,  the 
Defendmn Macmillan  may  provide  a  summaiA  of  the  communications  rather  than  logging 


each  communication  individualh );  and 
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.1  providing  to  the  Department  of  Justice  annually,  on  or  before  the  anni\  ersaiy  of  the 
eniiA  of  this  I'inal  Judgment,  a  written  statement  as  to  the  fact  and  manner  of  the  SetOing- 
tVlendimt'e.Maemillan  s  eomplianee  witli  Sections  i\',  \’.  and  \  11  oi  this  Final  Judgment 

\  111.  (  ()MlM.t.\N(  K  INSPIX  riON 

For  puiposes  of  determining  or  securing  eomplianee  with  this  I'inal  Judgment.  oi  of 
detennining  w  hether  the  Final  Judgment  should  be  modified  or  vacated,  and  subject  to  ;ui>  legally 
reeogni/ed  pri\tlege.  from  time  to  lime  duh  aulhori/ed  representatives  of  the  Department  of 
Justice,  including  consultants  and  other  persons  retained  by  the  Department  of  Jiistiee.  shall,  upon 
wntten  rei|uest  of  an  authori/ed  representative  of  the  .Assistant  .Attontey  deneral  in  charge  of  the 
Antitrust  Division,  and  oit  reasonable  notice  to  Settling  llefendantsMacinillan.  be  pennitted: 

1 .  access  during  the-Settlwa-l-')elWtdmt4s 'Maem il Ian ‘ s  office  hours  to  inspect 
and  copy,  or  at  the  option  of  the  1  'niled  States,  to  require  .VettlinoDefendiintsMacmillan  to  pro\ide 
to  the  I  inted  States  hard  cop\  or  electronic  copies  of  all  books,  ledgers,  accounts,  records,  data, 
ami  documents  in  the  possession.  cuslodN,  or  control  of  Sett  ling  DerendnntsMaciiiiHaii.  relating  to 
any  matters  contained  m  this  Final  Judgment;  and 

2.  tv)  interview .  either  inlbrmally  or  on  the  recvird.  the  Settlmg 
■Defon4anls'Macniillan's  olllcei's.  employees,  or  agents,  who  ma\  ha\e  their  indi\  idual  counsel 
present,  regarding  such  matters  llie  inlerx  iews  shall  be  subject  to  the  reasonable  convenience  of 
the  interviewee  and  without  restraint  or  interference  by  Settling-Defv-ndtmt-' \  1  acm i  1  Ian . 

B.  Upon  the  written  reviuest  of  an  authori/.cd  rc[)rescntalivc  ol  the  .Assistant  .Attonic> 
Ciencral  in  charge  of  the  .Antitrust  Division.  Settling  DefendimtsMacmillan  .shall  submit  written 
reports  v)r  respond  to  written  inleiTogatories.  under  oath  if  requested,  relating  to  any  of  the  matters 
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contained  in  tliis  l  inal  Judgment  as  may  be  requested.  Written  reports  aulliori/ed  under  tliis 
paragraph  may.  in  tlie  sole  discretion  ol'lhe  I  anted  States,  require  t  VremdtmisMaemillan 

to  eonduet.  at  their  cost,  an  independent  audit  or  analysis  relating  to  any  of  the  matters  eimtained  in 
this  l  inal  Judgment 

C.  No  inl'onnation  or  documents  obtained  by  the  means  |)rovided  in  this  Section  shall 
be  dixiilged  by  tlie  I'nitcd  States  to  any  person  other  than  an  authorized  representative  of  the 
executive  branch  of  the  I'nited  Slates,  except  in  the  course  of  legal  proceedings  to  which  the 
I  lilted  States  is  a  party  (including  grand  jury  proceedings),  or  for  the  puipose  of  securing 
compliance  w  ith  this  Jnnal  Judgment,  or  as  othenvise  required  by  law. 

1).  If  at  the  time  information  or  documents  are  funnshed  b\  a-Settlingr 
D.»f<»ndimt,\lacmillan  to  tlie  I'nited  States.  th»»  Setlling  DefeiutantMacmillan  represents  and 
identities  in  writing  the  material  in  any  such  information  or  documents  to  w  liieh  a  claim  of 
protection  may  be  asserted  under  Rule  26(c)(  I  )(Ci)  ofthe  Federal  Rules  ol'Civ  il  Rrocedure.  and  tlie 
vST?nFH‘i-i)TsfeiHtiw4Macmillan  marks  cacti  pertinent  page  ol  such  material,  "Subicct  to  claim  ol 
protection  under  Rule  2b(c)(  1  )((i)  of  tlie  federal  Rules  of  Civil  Proeedure.’  then  the  I  anted  States 
shall  giv  e  the  S e 1 1 h ng  I )e I oi idatit \  1  acin i IJa n  ten  calendar  days  notice  [irioi  to  divulging  such 
inatcrial  in  any  civ  il  or  adminisirativc  proceeding. 

IX.  Rl  .n.M  ION  OF  .IFRISDK  HON 

lliis  Court  retains  jurisdiction  to  enable  anv  party  to  ap|ily  to  this  Court  at  any  time  for 
luillicr  vndci's  and  directions  as  mav  be  neccssaiy  i>r  appropriate  to  cany  out  or  construe  this  Final 
Judginciit.  to  modify  an\  of  its  jirovisions.  to  enforce  compliance,  and  to  ininish  violations  of  its 
provisions. 
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X.  NO  I  IMH  A  t  ION  Oi\  c;0\  l/RNMKM  UK.IH  S 

N'olliing  in  llii';  I'inal  Jiidgnicnl  shall  liinil  tlic  righl  ('I'llu'  I  aiilcd  Slalos  to  iincsligalo  and 
Idling  aolit'iis  to  |no\vnl  or  ivstiain  violations  ol  tho  antitrust  laws  ooncorning  an\  past,  frivscnt.  oi 
liitiirc  L-onduc  t.  policv.  or  practice  ol  the  SellhHg-DotondmrfsMaLinillan 

\l.  I  XIMRA  I  ION  OF  I  INAl  .ll  IX/MKN  I 

I  ■nicss  tliis  Court  grants  an  cxtcnsism.  this  l  iital  Judgment  shall  c.\f)irc  tl\  c  years  from  the 
dale  of  its  enlix . 

NIL  1>1  BLK  INTKRKSr  1)1  TKRMINATION 

l/nir\'  of  this  Final  Judgment  is  in  the  public  interest,  llte  parties  have  complied  with  the 
rei|unements  of  the  .Antitrust  Procedures  and  Penalties  .Act.  15  I  ..S  C.  §  16.  including  making 
copies  available  to  the  public  of  this  Final  Judgment,  the  Competitive  Impact  Statement,  and  any 
comments  thereon  and  the  1  nited  States’  responses  to  comments.  Based  upon  the  record  before 
the  Court,  which  includes  the  Competitive  Impact  Statement  and  anv  comments  and  response  to 
comments  filed  w  ith  the  Court,  entrv’  of  this  Final  Judgment  is  in  the  public  interest. 

Date;  Court  ajiprov  al  subject  to  procedures  set 

forth  in  the  .Antitrust  Ihoeedures  and 
Penalties  .Act.  15  I  S  C.  §  16 


I 'nited  States  District  Judge 
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EXHIBIT  B 


IMTKn  STATKS  DISIRK  1  ( Ol'K  l 


I  OR  I  III,  son  HI  RN  DISTRK  T  OF  NKW  YORK 


1  M  i  l  l)  S  1' A  I  HS  OF  AMI  KIC A. 

Plaiiilill. 


ArPI.F.INC..  iTa/.. 


V. 


Dcrondanls. 


) 

) 

)  Civil  Action  No.  1 : 12-CV-2826  (DLC) 

) 

)  F.CF  Case 

) 

) 

) 

) 


IPROFOSEDl  FINAL  .11  DOMKM  AS  FO  DKFE.NDAM  S 

msAiv  fnc’. 

\  KRLAOSCOU  PPK  (^KORti  \  ON  HOI , I'ZBRIM  K  & 

SIOLTZRKIX  K  Ft  BLISIIERS.  LL(  D/B/.V  .MAC.MHJ.AA  ~ 


WHF.Rl’AS,  PlaintilT.  the  I'nitod  States  ol  America  filed  its  Complaint  on  April  1 1.  2012. 
alleging  that  Defendants  conspired  to  raise  retail  prices  of  FMiooks  in  violation  of  Section  1  of  the 
Shennan  .\cl.  as  amended,  1 5  I  .S.C.  §  1.  and  Plaintilf  and  Re«gme\laciniljan.  by  then  respective 
attoniCNs.  ha\c  consented  to  the  entry  of  this  final  .ludgment  uitlioiil  Inal  or  adjudication  of  any 
issue  ol  fact  or  law; 

AND  WIIFRFAS.  this  l  inal  .Uidgment  does  not  constitute  any  admission  by 
P-^rHHu-HMacmiHan  that  the  law  has  been  violated  or  of  any  issue  of  fact  or  law.  other  than  that  the 
jurisdictional  facts  as  alleged  in  the  Complaint  arc  true: 

.\ND  WIlKRfiAS.  n  N 1  acm  i  i  I  an  agrees  to  be  bound  by  the  provisions  of  this  final 

.ludgment  pending  its  approval  by  the  Court: 
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AND  \VIIFK1!.\.S.  IM.iinlilVietiuires  INwetwAhiciiiilhiii  to  ;igrec  to  unilcrlakc  ccilain 
actions  and  icliain  Iroin  ccilain  conduct  lor  the  pniposc  of  remedy  ing  the  loss  of  competition 
alleged  m  the  C  omplaint: 

.AND  Will' RF.AS.  R^.wnMacmillan  has  represented  to  the  t/nited  States  that  the  aelions 
and  eondnet  restrictiims  can  and  will  be  nndeilaken  and  that  it  w  ill  later  raise  no  claim  ol  hardshif) 
or  diiriciilly  as  grounds  lor  asking  the  Conit  to  modify  any  of  the  pro\  isions  contained  below; 

NOW  1  Ill/Rlvl  ORK.  before  any  testimony  is  taken,  without  trial  or  adjudication  of  any 
issue  of  fact  or  law.  and  upon  consent  of  P«?na»HnMacmill:in.  it  is  ORDl;,RkD.  .AD.MJDCiRD.  A.ND 

di;cr1'.i;d: 


I.  .IFRISDK  flON 

Ibis  C'oun  has  lurisdiction  t>\  er  the  subject  mailer  of  this  action  and  ov  er 
■Rf Hgw-H N Kp.  ind.laii .  Ibc  Ctjinplainl  states  a  claim  upon  which  relief  ma\  be  granted  against 
iN^nt-KinMacmillan  undei  Section  1  of  the  Shennan  .\et.  as  amended.  15  r.S.C.  §  1. 

II.  DI.I  IM  I  IONS 

\s  used  ill  this  f  inal  .kidgmenf 

A.  ■’Agency  \greemenf’  means  an  agreeineni  between  an  f.-book  Publisher  and  an 
f.-book  Retailer  under  which  the  l  .-book  Publisher  Sells  I'-books  to  consumers  through  the  fj-book 
Retailer,  which  undei  the  agreement  acts  as  an  agent  of  the  INbook  Publisher  and  is  paid  a 
commissi.vn  in  connection  with  the  Sale  oione  or  more  of  the  E-book  Publisher's  E-books. 

B  “.Vpjvle"  means  Apple.  Inc.,  a  California  coqwraiion  w  ith  its  principal  place  of 
business  in  Ctipeilino.  California,  its  successors  and  assigns,  and  its  parents,  subsidiaries. 
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div  isions,  groups.  aO'iliatcs.  pailncislii|>s.  and  joint  ventures,  and  their  direetors.  oOieers. 
managers,  agents,  and  einpUnees. 

C.  "Depailmenl  of  Justiee'"  means  the  .\ntitrnst  Division  of  the  I  'nited  States 
Departntent  of  .lust  ice, 

1 ).  ”l>book"  means  an  electronicalh  I'ontiatted  book  designed  to  be  read  on  a 
eompulei.  a  handheld  dev  ice,  or  other  electronic  devices  capable  of  v  isuallv  displaying  Iv-books, 
for  puiposcs  of  this  final  .Uidgment.  the  tenn  K-book  does  not  inclutle  (1)  an  audio  book,  even  if 
dcliv  ered  and  stored  digitally;  (2)  a  standiilone  specialized  software  application  or  "app"  sold 
through  an  “app  store"  rather  than  through  an  e-book  store  (t'.g.,  through  Apple's  “.App  Store" 
rather  than  through  its  “illookstore'’  or  “i’funes")  and  not  designed  to  be  e.xecuted  or  read  by  or 
through  a  dedicated  f.-book  reading  device;  a  media  file  containing  an  eleelronically 

formatted  book  i'or  w  hich  most  ol'lhe  value  to  consumers  is  deriv  ed  from  audio  or  v  ideo  content 
contained  in  the  11  le  that  is  not  included  in  the  print  v  ci>«ion  of  the  book;  v>i  (t)  the  elccti  onicallv 
fonviaiied  vcision  id'a  book  marketed  stvielv  Ibr  use  in  erMineetion  with  aeadcinie  etniiNcvvork. 

1/  '  I'-book  fnblisher"  means  any  ferson  that.  b\  virtue  of  a  contract  or  other 

relationship  with  an  f, -book's  author  or  other  rights  hokler.  owns  or  controls  the  necessary 
civpv right  or  other  autliorily  (or  asserts  such  ownership  or  control)  over  ;iny  1',-book  sulllcient  to 
distribute  the  E-book  w  ithin  the  I  'nited  States  to  E-book  Retailers  and  to  pennit  such  E-book 
Retailers  to  Sell  the  El-book  to  consumers  in  the  I'liited  States.  Publisher  Defendants  are  E-book 
Publishers,  for  puiposcs  ol’this  f  inal  .hidgment.  Ei-book  Retailers  are  not  EMvook  I’ubhshers, 

f.  “E-book  Retailer "  means  any  Person  that  lawfully  Sells  (or  seeks  to  law  fully  Sell) 
Ivbooks  to  consumers  in  the  I  'nited  Slates,  or  through  which  a  Publisher  Defendant,  under  an 
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Agency  Agicvnient.  Sells  F-hooks  lo  ci>nsumerN.  I  or  piiiposes  ol'ilns  I'inal  .liulgmenl.  I’uhlishei 
Detendanls  aiul  all  other  Petrous  whose  priinar\  Inisincss  is  hook  puhhshing  are  not  lAhook 
Retailers. 

ti.  ■'Hachene"  means  Ilaehette  Book  (iroiip.  Inc.,  a  Delaware  corporation  with  its 
fMineipal  j'laee  ot  business  in  New  'i'ork.  New  't'ork.  its  suceessois.  and  assigns,  and  its 
subsidiaries.  di\isions.  groups,  and  partnerships,  and  their  directors.  idTieers.  managers,  agents, 
and  empKiyees. 

II.  "HarpeiCollins  '  means  HarperCollins  Publishers  l..I,.C..  a  Delaware  limited 
liabililN  ct'mpain  with  its  principal  place  ol' business  in  New  ^^)^k.  New  ^'ork.  its  successors  and 
assigns,  and  its  subsidiaries.  di\  isions.  groups,  and  paiinci'ships.  and  their  directors.  oO'iccrs, 
managers,  agents,  and  emplocees. 

1  "Including”  means  including,  but  not  limited  to. 

.1.  ■■M.tcmillan”means(l)  llolt/brinck  Publishers.  Ll.Cd  b  a  .Macmillan,  a  New  York 
limited  liabilitN  companv  with  its  principal  place  ol  business  in  .New  York,  New  Y<irk 
f  I  ioh/biinck").  Its  siiecessois  and  assi:.‘ns.  and  its  stibsidiaiies,  thvisioiis.  !!ioU[rs.  and 
iiailnershins.  .iiul  ilieir  direclois.  onicers.  maiiacers  ai’eiils.  and  emnloxees:  and  (2) 
Veriagsgruppe  (ieorg  von  llolt/biinck  (.imbll.  a  tiennan  coiporation  with  its  principal  place  ol 
business  in  Stuttgail.  ( iermanvr-4wf  (“VCivir').  its  successors  and  assigns,  and 
snbsicliai-Hfs.iis  div  isions,  groups.  i4BF«tes.  and  partnerships,  and  their  directors,  ollicers. 
managers,  agents,  ami  employ ecs  Vvliere  the  t  iiial  ludgineni  imposes  an  obligation  on 
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MiMn.'lliiii  aiui  lo  :inv  loiiil  voiiiurc  ot  olhcr  inisiiicss  ;iiiaiiaciiK-iil  csiahlisIvU  In  NhuiinHaii  .tiul 
OIK-  or  iiioiv  l‘iil)iisiiei'  IVIciuiants. 

K.  '  Penguin"  ineansf  ( I )  Penguin  Ciroup  (l/SA).  Ine..  a  i:)el;\\\are  eorporation  w  iili  its 
principal  place  ol' business  in  New  York.  New  York:  (2)1110  Penguin  Ciroup.  a  division  ofl'.K. 
coiporation  Pearson  pic  with  its  principal  place  ol'business  in  Idiulon.  England:  (3)  llic  Penguin 
Publishing  C\inipanv  1  id.  a  company  registered  in  l-.ngland  and  Wales  w  ith  its  pi  incipal  place  of 
business  in  I  .oi.don.  England,  and  (4)  Dorling  Kindersley  1  loldings  I  .iniiled.  a  company  registered 
in  England  and  Wales  w  ith  its  principal  place  ol'business  in  l  .ondon.  England:  and  each  of  their 
respective  successors  and  assigns  (e.\pressly  including  Penguin  Random  House,  a  joiiU  lenliire  bv 
and  between  Pearson  pie  and  Bertelsinann  SE  &  C\).  KCra.X.  and  any  similar  joint  \enture  between 
Penguin  and  Random  1  louse  Inc.),  each  ol’ their  respective  subsidiaries.  di\  isions.  groups. 


-by -erilivM'  a  -Emtd-4«tb»;nienK-Hny- 


ct»nsummri(t?»Eid)ef'-eHHv-t>t’4his-l’inid'.lHtlgme«t->4itdt meet  eiHlr sueli-obhgtiHoH  wdhui- tlHfK  days 


]-eagumbTid-dieTK'^piisitHHv.-e<^nibimdbM-v-orH4die^rekidombif4-ftot--oceHFfe<1 — Where-tbe- Einat- 


j-!  _ _ "I’crson  "  moans  an\  naliiral  person,  corporation,  company,  partnership,  joint 

\  cnture.  llmi.  association,  proprietoi-ship.  agency,  board.  authoril\ .  commission,  oH'icc.  or  oilier 
business  or  legal  entity,  whether  private  or  govenimental. 

"Price  .Ml'\"  means  a  tenn  in  an  agreement  between  an  K-book  Publisher  and  an 
i  -book  Retailer  under  which 

I  the  Retail  Price  at  which  an  k.-book  Retailer  or.  under  an  .Vgcne\ 
.Agreement,  an  K-book  Publisher  Sells  one  or  more  1. -books  to  consumers  depends  in  an\  w  ay  on 
the  Retail  Price,  or  diseounis  liom  the  Retail  Price,  at  w  hieh  an\  other  li-book  Retailer  or  the 
1  -book  Publisher,  undei  an  Agency  .\gteement.  through  any  other  I'-hook  Retailer  Sells  the  same 
l--lv>ok(s)  to  consumers. 

2,  the  Wholesale  Price  at  w  hich  the  li-hook  Puhlishei  Sells  one  or  more 
I’-hooks  to  that  l>book  Retailer  for  Sale  to  consumers  depends  in  any  w  a\  on  the  Wholesale  Price 
at  which  the  K-book  Publisher  Sells  the  same  l>book(s)  to  any  other  K-book  Retailer  lor  Sale  to 
consumers;  or 

the  revenue  share  or  commission  that  K-book  Retailer  receives  liom  the 
I , -book  Publisher  in  connection  w  ith  the  Sale  o!  one  or  more  li-books  to  consumers  depends  in  any 


I 

i 
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nay  on  ilic  ivwmic  slian.'  or  commission  that  (a)  any  oilier  l>book  Retailer  receives  I'rom  the 
I'-hook  I’nhlislicr  in  connection  w  itli  llie  Sale  ol'tlie  same  I'-bookts)  to  consumers,  or  (b)  that 
l>boi>k  Retailer  receives  b  om  any  other  K-book  Publisher  in  connection  with  the  Sale  of  one  or 
more  of  the  other  l>bi>ok  Publisher's  F-books. 

for  fiutposes  ol  this  Final  Jiuigment.  it  will  not  constitute  a  Price  MFN  under  subsection  3 
of  this  definition  if  P-ri>Be.»HnMaemilhin  aurees.  at  the  re<-|uest  of  an  K-book  Retailer,  to  meet  more 
favorable  pricing,  discounts,  or  allowances  olTercd  to  the  K-book  Retailer  by  another  K-book 
Publisher  for  the  period  during  w  hich  the  other  K-book  Publisher  provides  that  additional 
compensation,  so  long  as  that  agreement  is  not  or  does  not  result  from  a  pre-existing  agreement 
that  rei|uires  acini Ikin  to  meet  all  rec|uests  by  the  K-book  Retailer  for  more  favorable 

pricing  within  the  terms  of  the  agreement. 

_ ■  Publisher  Defendants  '  means  llaclK'lte.  llanvi-Collins,  .Macmillan.  Penguin,  and 

Simon  (.V:  Schuster.  Where  this  Final  .Uidgment  imposes  an  obligation  on  Publisher  Defendants  to 
engage  in  or  refrain  from  engaging  in  certain  conduct,  that  obligation  shall  applv  to  each  Publisher 
Deiendant  indiv  idually  and  to  any  joint  venture  or  other  business  anangemeiit  established  by  anv 
twii  or  more  Publisher  IX'lendanls. 

P  n  ■‘Purchase  '  means  a  consumer's  aci|uisilion  of  one  or  more  K-books  as  a  result  of  a 

Sale. 

y  ep _ '‘Retail  Price"  means  the  price  at  which  an  li-book  Retailer  or,  under  an  .Agency 

.\greement.  an  F-book  Publisher  Sells  an  K-book  to  a  consumer. 
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'_2 _ "Sale"  means  dcliveiy  ol  acccss  lo  a  consumer  read  one  or  more  lv-bt)oks 

(inireliased  alone,  or  in  eombinalion  \\  ilh  oilier  goods  or  ser\  ices)  m  CNchange  lor  pa\  menl;  "Sell" 
or  "Sold"  means  lo  make  or  to  have  made  a  Sale  of  an  l>book  to  a  eonsumor. 

^''Simim  &  Schuster"  moans  Simon  &  Selnister.  liic.,  a  Ner\  York  cor|ioration  with 
Its  piincipal  place  ol  business  in  New  ^‘ork.  New  York,  its  successors  and  assigns,  and  its 
subsidiaries,  divisions,  groups,  and  partnerships,  and  tlieir  directors,  oriicers.  managers,  agents, 
and  eniplo\  ees. 

'  y _ "W'holesale  Price"  means  (1)  the  net  amount,  after  an%  discounts  or  other 

adjuslmcnls  (not  including  promotional  allow  ances  subject  to  Section  2(d)  of  the 
Robinson-Palman  Act.  13  I’  S.C  §  13(d)).  that  an  H-hook  Retailer  pass  loan  l-book  Publisbcr  for 
an  l  -book  that  the  I'-book  Retailer  Sells  lo  consumers:  or  (2)  the  Retail  Pi  ice  at  which  an  F-book 
Publisbcr.  under  an  Agency  .  vgreement,  .Sells  an  I'-book  lo  consumers  lbrt>ugb  an  F-book  Retailer 
minus  the  commission  or  otbet  paxment  that  F-book  Publisbcr  pa\s  lo  the  F-book  Retailer  in 
connection  with  or  that  is  reasonablv  allocated  lo  that  Sale. 


III.  APPI  K  ARlin  V 


Ibis  l  inal  .Uidgment  applies  to  loll/briiick  and  \  (ixll.  avliiiu  indixidualh  or  m 

coiiceil  and  all  other  Persons  in  active  conccil  or  |iarticipation  with  FVnHruml  iolt/brinck  or  \Xi\  1 ! 
who  rcccixc  actual  notice  of  this  Final  .bidgmcnt  by  petsonal  service  or  othcnvisc. 

IV.  KFOI  IRFIX  ONDK  f 


-V- - Within  seventiirce  business  days  after  entry  olAbis-Fnud-'-ludgffienF-l^guw-Hliab- 


r4.Macmillan's  stipulation  to  the  enlrx  of  tliis  Final  .UidgmenW 

8 
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Jc _ M'lcinilian  shaii  iu)lii'\  each 

Retail er  otheHtHH-Ayt^le-w  illt  uliivli  lloil/hi  iiick  has  an  a;;.reeinoiil  leialint’  tn  the  Sale  ol  l- -hooks 
that  lloli/brinek  w  ill  no  longer  earorcc  anv  tcriri  or  terms  in  anv  suciv  agreeittcin  that 
t-H->t-a*vrestric!.  lint  it.  or  w»i*M»*rintpcc]e  the  E-book  Retailer's  ability  to  set.  alter,  or  reduce  the 
Retail  Price  oi  a»\  lMi<iok  or  to  oiler  price  discouitts  or  any  otlter  fomt  ol  promotions  to  encourage 
consumers  to  Purchase  one  or  more  l~.-book.s:-<-H43-).  escept  to  tlic  evtent  consisleiit  svilh  Section 
\  l.lt  <.>1  this  Final  .litdamcnl. 

B.  i'or  each  imrecinent  between  iloU/bi  iiiek  and  an  E-book  Relaiier  that  contains  a 
Price  Ml’N.  Ron^*tHtttlo!l/brinck  sliall  notify  the  li-book  Retailer: 'thin  three 
business  da\  s  alter  Macmillan's  stipulation  to  the  entl^  of  this  Einal  .Uidtunen!  that  the  E,-ln>ok 
Retailer  ma\  tcnninalc  the  agreement  with  thirty-da>s  notice  and  shall,  thirty  days  aller  the  l  .-book 
Retailer  pio\  idcs  such  notice,  release  the  li-book  Retailer  from  the  agreement.  For  eaeh  such 
agreement  that  the  Iv-book  Retailer  has  not  tenninated  within  ten  days  after  entr\  of  this  i'inal 
.Uidgment.  Peny.uml  l(di/h!'ineK  shall,  as  s(H>n  as  pennilted  under  the  agreement,  take  each  step 
re(|uiied  under  the  agi cement  to  cause  the  agreement  to  be  tenninated  and  not  renewed  or 
e.stended. 

C.  Retreni-nBoil/bi  inek  shall  notify  the  DepaiUnent  of  .liistice  in  writing  at  least  si.xty 
da\s  in  advance  of  the  formation  or  material  modification  of  any  joint  venture  or  other  business 
arrangement  relating  to  the  Sale,  development,  or  promotion  of  E-books  in  the  I'nited  States  in 
w  hich  Ron-amnl  iolt/hrinck  and  at  least  one  other  E-book  Publisher  (including  another  Publisher 
Defendant)  are  participants  or  partial  or  complete  ow  ners.  Such  notice  shall  describe  the  joint 

\  enlure  or  other  business  aiTangemenl.  identify  all  H-book  Publishers  that  are  parties  to  it.  and 
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ailach  tlic  inosl  loccnl  \  ei'sion  t>t  drati  ol  the  agieemeal.  contract,  or  otlicr  docuincnt(s)  lorinali/ing 
the  joint  venture  or  oilier  hiisiness  an.ingeineni  Within  l!iir(\  da>s  alter  t-\i»Hy.iiwil  lolt/hrincK 
pro\  ides  notillcation  ol  thc  joint  venture  or  business  mrangenient,  the  I>ep,irtmenl  of  .hist  ice  nia\ 
make  a  written  request  I'or  additional  inrorniation.  If  the  Depailment  ol'  .Uistice  makes  such  a 
rei|uesi.  yene.Hmliolt/brinck  shall  not  firoceed  with  the  planned  fomialion  or  mateiial 
modirication  ol  the  joint  venture  or  business  arrangement  until  thirty  days  alter  substantially 
complying  \\  ith  such  additional  requesl(s)  for  infonnalion.  llie  failure  of  the  Department  of 
Justice  to  request  additional  infonnation  or  to  bring  an  action  under  the  antitrust  hms  to  challenge 
the  formation  or  material  modification  of  the  joint  \  enture  shall  neither  gi\e  rise  to  an\  inference 
of  law  fulness  nor  limit  in  any  way  the  right  of  the  I  nited  States  to  investigate  the  formation, 
material  modification,  or  ain  other  aspes’ts  or  activities  of  the  joint  venture  or  business 
an  angeincnt  and  to  bring  actions  to  prevent  or  restrain  violations  of  the  antitrust  law  s. 

fhe  notification  requirements  of  this  Section  IV.C  shall  not  appl>  to  ordinary  course 
business  anangemenls  betw een  U.'.'jLdlDJlf k  another  1 -boi'k  Publisher  (inq  a 

Publisher  Defendant)  that  do  not  relate  to  the  .Sale  ol  F-books  to  consumers.  oi  to  business 
anangeinents  the  primary  or  predominant  purpose  or  focus  of  which  involves;  (i)  l>book 
Publishers  co-publishing  one  or  more  specifically  identified  l>book  titles  or  a  particular  author  s 
I'-books;  ( ii)  j4Hnawtl  lolt/bnnck  licensing  to  or  from  another  l>book  Publisher  the  publishing 
rights  to  one  or  more  specifically  identified  E-book  titles  or  a  pailicular  auth(>r's  I>books-.  (iii) 
Pent^uHl  lolt/bnnck  pro\  iding  technologv  services  to  or  receiving  technologv  ser\  ices  iVom 
anolher  li-book  Publisher  (not  a  Publisher  Defendant)  or  licensing  rights  in  technology  to  or  from 
another  K-book  Publisher:  or  (i\ )  Penguinl lolt/brinck  distributing  li-books  published  by  anolher 


12920  Federal  Register/ Vol.  78,  No.  37 / Monday,  FelMuarv  25,  201 3 /Notices 

Case  1  ;1 2-CV-02826-DLC  Document  1 75-2  Filed  02/08/1 3  Page  1 3  of  20 

1'.  loll/'>rnivK  shall  not  enter  into  or  cniorce  an>  agreement,  arrangement, 

nmlersiaiuiing.  plan,  program,  combination,  or  conspirac\  with  any  l>hooK  Publisher  (including 
another  Publisher  Dclendant  )  to  raise,  stabilize,  fix.  set.  or  coordinate  the  Retail  Price  or 
Wholesale  Price  oPany  E-book  or  fix.  set.  or  coordinate  any  tenn  or  condition  relating  to  the  Sale 
of  1-,-books 

lliis  Section  \  .K  shall  not  inohibit  Pem^Hinllolt/bfinci'  from  entering  into  and  cniorcing 
agreements  relating  to  the  distribution  ofanotber  P.-book  Publisher's  E-books  (not  including  the 
E-books  ol'another  Publisher  Dclendant)  or  to  the  co-publication  w  ith  another  E-book  Publisher  of 
specirically  ideniillcd  l>book  lilies  or  a  particular  author's  E-books,  or  Prom  panicipaling  in 
oulpul-enhaneing  industiy  standard-setting  activities  relating  to  l>book  sceuritv  or  technology. 

E'  P'-e:pHini  >  mt  ludHre'}  lo!t/bi  inck  ( and  each  olHcer  ol  ReH!*rfm\  (hi! 

who  e.xcrciscs  direct  control  over  P en gti in ■  s  1  lo ll/brinck  s  business  decisions  or  .strategics)  shall 
not  con\  c\  or  otherw  ise  communicate.  dircclK  or  indirceth  (including  by  communicating 
indirecth  through  an  l--bo('k  Retailer  with  the  intent  that  the  l>book  Retailer  convey  mibnnalion 
Prom  the  communicat  ion  to  another  E-book  Publisher  or  know  ledge  that  it  is  likely  to  do  so),  to  any 
other  P-book  Publisher  (including  to  an  onicer  oPa  parent  oPa  Publisher  DePendant)  any 
competitively  sen.siti\ c  infvnination.  including: 

1  its  business  plans  or  strategies'. 

2.  its  past,  present,  or  Putiirc  wholesale  or  retail  prices  or  pricing  strategies  for 
books  sold  in  any  Pormal  {e.g..  print  books.  E-books,  or  audio  books); 

.1.  any  Icnns  in  its  agrecmcnl(s)  w ith  any  retailer  oPbooks  Sold  in  any  Ponnal; 


or 
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4.  ;in\  teinis  in  its  agrconicnl(s)  w  ilh  an\  autlior 
lliis  Section  \  .1'  shall  not  prohihit  loii/bt inck  tVoin  coininunicating  (a)  in  a 

manner  and  through  media  consistent  with  common  and  reasonable  industry  practice,  the  co\  er 
prices  or  wliolesale  or  retail  prices  of  books  sold  in  any  format  to  potential  purchasers  of  tltosc 
books;  or  (b)  infonnation  Pen^HHolt/brinck  needs  to  communicate  in  connection  with  (i)  its 
enforcement  or  assignment  of  its  intellectual  |)roperty  or  contract  rights,  (ii)  a  contcm|rlatcd 
merger,  acquisition,  or  purchase  or  sale  of  assets,  (iii)  its  distribution  of  another  K-book 
I’ublishcr's  li-books.  or  (iv)  a  business  arrangement  under  which  K-book  Publishers  agree  to 
co-publish,  or  an  l  i-book  Publisher  agrees  to  license  to  another  Ibhook  Publisher  the  publishing 
rights  to.  one  in  more  specifically  identified  K,-book  titles  or  a  particular  author's  K-books 
M.  PKUMUTKIX ONDK  i 

.\.  Nothing  in  this  I'inal  Judgment  shall  prohibit  i-engu in Nl.icntillaj)  unilaterally  from 
compensating  a  retailer,  including  an  l.-book  Retailer,  for  v  aluable  marketing  or  other  promotional 
serv  ices  rendered 

B.  Notwithstanding  Sections  V..\  and  V.B  of  this  I'inal  Judgment. 
fVny.uinllolt/bnnci  may  enter  into  Agency  .Agreements  w  ilh  K-book  Retailers  under  w  hich  the 
aggregate  dollar  value  ol  the  price  discounts  or  any  other  fonn  of  promotions  to  encourage 
consumers  to  I’urchase  one  or  more  of  ■P^miwn^slloli/hrinck's  K-books  (as  opposed  to  adveilising 
or  promotions  engaged  in  by  the  K-book  Retailer  not  specifically  tied  or  directed  to 
l^T?iH*iiHV^Holt/biinck‘s  K-books)  is  restricted;  provided  that  (l)such  agreed  restriction  shall  not 
interfere  w  ilh  the  l  .-book  Retailer's  ability  to  reduce  the  final  price  paid  by  consumers  to  purchase 
IVuttirm'-sMoll/bri nek  s  K-books  by  an  aggregate  amount  equal  to  the  total  commissions 
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ioli/.hi  iiK'l,  p;iyK  (o  llie  l>bv>ok  Kelailer.  o\  cr  a  period  of  at  least  one  \eai  .  in  eonneelion 
wilh  the  Sale  ol’  loll/briiKk  s  lv-boi>ks  to  eonsniners:  (2)  Ft^mndnl  loll/bniick  shall  not 

restriet.  limit,  or  impede  the  I;-book  Retailer's  use  of  the  agreed  funds  to  ofler  priee  disc>iunts  or 
anv  other  form  of  promotions  to  encourage  consumers  to  Purchase  one  or  more  E-books;  and  ^^) 
the  method  of  accounting  for  the  E-book  Retailer's  promotimial  actix  ity  does  not  restrict,  limit,  or 
impede  the  Ix-book  Retailer  liont  engaging  in  any  form  of  retail  actix  ity  or  promotion 
MI.  MU  REST  ( X)MP1  l.WCK 

Witliin  thirlx  dax  s  after  entiy  of  this  Final  Judgment.  Pengu-inMaemillan  shall  designate 
general  counsel  or  chief  legal  olUecr,  or  an  employee  reporting  directly  to  its 
general  counsel  or  chief  legal  onicer.  as  Antitrust  Compliance  OlEicer  xxith  responsibility  for 
ensuring  Pent^Hin-sMacmi Han's  compliance  xx  ilh  this  Final  Judgment  I  he  Antitrust  Comixliance 
OlFiccr  shall  be  responsible  for  the  lolloxving; 

.\.  furnishing  a  copy  of  this  Final  Judgment,  xx  ithin  thiily  days  of  its  cnlix  .  to  each  of 
J^t^Hm^ypJt/bniiLk  A  olFicers  and  directors.  a«d-to  each  <)f  jidf/brinck  A  eniplixyees 

engaged,  in  xx  hole  or  in  pail,  in  the  distribution  xn  Sale  of  F.-books.  and  to  eacii  of  V(  ixll's  trfficers. 
directors.  >»i  einixUxxecs  invxxlx  cd  in  the  dex  elonment  of  Holl/brinck's  plans  or  stratenics  ivlaiiint 
to  lAbiwks; 

11.  I'urnishing  a  copy  of  this  Final  Judgment  in  a  timely  manner  to  each  txfficer. 
director,  or  employee  xxho  succeeds  to  any  positixxn  ideniilied  in  Section  of  this  Final 
Judgment; 

C.  ensuring  that  each  person  identified  in  Sections  \  ll..\  and  \11.B  of  this  Final 


Judgment  reecix  es  at  lea.sl  four  hours  of  training  anmialh  xxn  the  meaning  and  rei|uirements  of  this 
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I  iiKil  .Uidianont  ;i!hI  ilio  aiuituiNl  laws,  such  training  to  he  delivered  by  an  atlorney  willi  relevant 
esperience  in  the  Field  ol  antitrust  law; 

n.  nhtaining.  w  ithin  sixty  days  alter  entn-  of  this  I'inal  Judgment  and  on  eaeh 
anniversaiv  oFthe  entry  oFllns  I'inal  Judgment.  From  eaeh  person  identiFied  in  Seetions  \'11.  A  and 
\  11  B  oFthis  Final  Judgment,  and  therealier  maintaining,  a  certilleation  tliat  each  such  peiNon  (a) 
has  read,  understands,  and  agrees  to  abide  by  the  terms  ol'tbis  F  inal  Judgment,  and  (b)  is  not  aware 
ol'any  \  iolation  of  this  Final  Judgment  or  the  antitrust  laws  or  has  reported  any  potential  violation 
to  the  .\ntitinst  Compliance  OITicer; 

1'  conducting  an  annual  antitrust  compliance  audit  eo\ering  each  person  identiFied  in 
Sections  \'I1.  \  and  \’ll  B  ol  ihis  Final  Judgment,  and  maintaining  all  records  pertaining  to  such 
audits; 

F".  communicating  minual ly  to  F'enguin-ji  eiKploy-et^i  ip!t/briuck  j.  cinpltw  ces  and  to 
■ill  \  <  ivH  cinpiovcc'-  identiFied  in  Scction.s  VII. .\  and  VII. B  oi'ihis  Filial  JudaiiiciU  that  they  may 
disclose  to  the  Antitrust  Compliance  OlFicer.  w  ithout  reprisal,  iiildniialion  conccniing  an\ 
potential  violation  ol  this  Final  Judgment  or  the  antitrust  laws; 

C.  taking  appropriate  action,  within  three  business  days  ol  discovering  or  receiving 
credible  iiiFonnalion  conccniing  an  actual  or  potential  violation  ol  this  Final  Judgment,  to 
terminate  or  modify  t^mHim'sMacmillaii's  conduct  to  assure  compliance  w  ith  this  F  inal 
Judgment;  and.  w  ithin  sc\  cn  days  of  taking  such  corrective  actions,  providing  to  the  Depanment 
ol. hist  ice  a  description  oFtlie  actual  or  potential  violation  olthis  Final  Judgment  and  the  corrective 
actions  taken; 
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1 1.  Itiniishing  to  tlie  I )cp;u1nicnt  ot  Justice  on  a  tiuartct  1;\  basis  electronic  copies  ol  any 
non-pn\ ilegcil  coinnmnications  witli  any  I’etMin  containing  allegations  ori^HeHi4F^M,icinilliin's 
nonconipliance  with  anv  provisions  ol'this  I'inal  Judgment'. 

1  maintaining,  and  I'umishing  to  the  Department  of  Justice  on  a  ijuarterlv  basis,  a  log 
ol  all  oral  and  written  communications,  excluding  privileged  or  public  communications,  between 
or  among  (1 )  any  aeinillan  s  oiricers,  directors,  or  employees  iin  oKed  in  the 

dcx  elopment  ori/-^i»auw-‘dloU/brinck~.s  plans  or  strategies  relating  to  IvbooKs.  and  (2)  an\  person 
employed  by  or  associated  with  another  Publisher  Delendant.  relating,  in  whole  or  in  part,  to  the 
distribution  or  sale  in  the  I  'nitcd  Slates  of  books  sold  in  any  fonnal.  including  an  idenlirication  (b\ 
name,  employer.  ;uid  job  title)  of  the  author  and  recipients  ofand  all  participants  in  the 
communication,  the  date.  time,  and  duration  of  the  communication,  the  medium  of  the 
communication,  and  a  description  ol  the  subject  matter  ol  the  communication  (lor  a  collection  ol 
communications  solely  concerning  a  single  business  an  angement  that  is  sirccificalK  exempted 
irom  the  reporting  rcc|uircmcnts  ol'Section  1  V.C  oftbis  kinal  Judgment.  kk^rgH-mMacmillaii  may 
provide  a  summary  ol'tlie  communications  rather  than  logging  each  communication  indivitlually); 
and 

.1  providing  to  the  Department  ol' Justice  annually,  on  or  belore  the  anniversan  ol'lhe 
entry  ol'this  l  inal  Judgment,  a  w  ritten  statement  as  to  the  fact  and  manner  of 
PenguimsM  acmii  Ian '  compliance  with  Sections  IV.  V.  and  \'1I  of  this  I'inal  Judgment. 

N'lII.  (  <)M PI 3  VN(  K  INSIMX  T l< )N 

.\  lor  purposes  of  determining  or  securing  compliance  w  ith  this  Final  Judgment,  or  of 

determining  whether  the  Final  Judgment  should  be  modified  or  %  acaled.  and  subject  to  luiy  legally 
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Kvogni/oti  piix  ilcgo.  liom  lime  to  time  duly  autliori/ed  representatives  ol  tlie  Department  ol 
Justice,  including  consultants  and  other  persvins  retained  by  the  De|»at1ment  of  Justice,  shall,  upon 
written  rciiucst  ol  an  authorized  represent  at  i\e  of' the  Assistant  .Attorney  (ieneral  in  charge  of  the 
.Antitrust  ]')ivision.  and  on  reasonahle  notice  to  ■P-^rH-miiAiacmiHan.  be  permitted: 

I  access  during  FonftHm-'sMacmillan  s  ofbee  horn's  to  inspect  and  copy,  or  at 
the  option  ol  the  I  nilcd  Slates,  to  re<iuirc  acini tian  to  provide  to  the  Dnited  States  hard 

copy  or  electronic  copies  of  all  books,  ledgers,  accounts,  records,  data,  and  documents  in  the 
possession,  custody,  or  control  of  IVnguinMaciniilaii.  relating  to  any  matters  contained  in  this 
Final  Judgment;  and 

2.  to  inler\iew  .  either  in(\>rma!l\  or  on  the  record.  F-ofHjwn^sMaciniiiairs 
olFicers.  cmploNces.  or  agents,  who  may  ha\c  their  indi\  idual  counsel  (iresenl.  regarding  such 
matters,  fhe  mtcr\  icws  shall  be  subjccl  to  the  reasonable  convenience  of  the  inter',  iewce  and 
without  restraint  or  intcrrcrcncc  by  l^t^vatii^^.Macmillun. 

B  I  pi'll  the  written  request  ofan  aulhori/ed  representative  ofltie  Assistant  Alloniev 
(ieneral  in  charge  of  the  Anliimsi  Dnision.  l^ommmMiieimilan  shall  submit  written  reports  or 
lespond  to  written  intciTogatoiies.  under  oath  if  requested,  relating  to  anv  of  the  matters  contained 
ill  this  f  inal  Judgment  as  ma\  be  lequested  AAA  itleii  repoils  authorize<.i  under  this  paragraph  may. 
in  the  sole  discretion  of  the  1  'nited  States.  rec|uire  fVnftuiriMacmillaii  to  conduct,  at  their  ciist.  an 
independent  audit  or  analysis  relating  to  any  of  the  matters  contained  in  this  Final  Judgment. 

C.  No  infonnation  or  documents  obtained  by  the  means  provided  iti  this  Seclioti  shall 


be  diwilged  b\  the  liiited  Stales  to  an\  person  other  than  an  aulhori/ed  represcnlaliw  of  the 
executive  branch  of  the  1  iiilcd  .States,  except  in  the  course  of  legal  proceedings  to  which  the 
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!  nilcil  Sl.ilcs  is  a  parly  (inclmling  grand  jury  proceedings),  or  lor  the  puipose  ol  securing 
compliance  with  this  I'inal  .ludgment.  or  as  otherwise  required  b\  law 

D.  Il'at  the  time  information  or  documents  are  funiished  by  Peng^wMacmillm  to  the 
I'nited  States.  P-i^rtaHwMacmilian  represents  and  identifies  in  writing  the  material  in  any  such 
infoniiation  or  documents  to  which  a  claim  of  firotection  may  be  asserted  under  Rule  2b(c)(l)(Ci) 
ol  the  federal  Rules  of  Ci\  il  Procedure,  and  R«*tHH*w\!aciiiillan  marks  each  pertinent  page  ol'sueb 
material.  "Subiecl  to  claim  of  protection  under  Rule  26(c)(l  )((.j)  of  the  federal  Rules  ol  Civil 
Procedure.  "  then  the  I'nited  Stales  shall  give  RenaumMaemillan  ten  calendar  days  notice  prior  to 
di\  ulging  such  material  in  any  civil  or  administrative  proceeding. 

1\.  RK 1  KM  ION  OF  .lURlSDH  HON 

Ibis  Court  retains  jurisdiction  to  enable  any  party  to  apply  to  this  Court  at  any  time  for 
I unher  orders  and  directions  as  may  be  necessary  or  appropriate  to  cany  out  or  construe  this  I'inal 
.ludgment.  to  modify  an\  of  its  provisions,  to  enforce  compliance,  and  to  ininish  violations  of  its 
pnrvisions 

X.  NO  I.IMI  I  ATIONON  CON  KRNMKM  RICH  I  S 
Nothing  in  this  final  .ludgment  shall  limit  the  right  ol  the  I’nited  States  to  iinestigate  and 
bring  actions  to  prevent  or  restrain  violations  of  the  antitrust  laws  conceniing  any  past,  present,  or 
future  conduct,  policy,  or  practice  of  P<?n«uii»rMacmiilan 
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.\i.  i.mmkahon  of  i  iNAi^.inuniKM 

l  nlcss  this  C'«niil  griiiHs  an  extension,  this  i  inal  .tniip,nient  sluiil  expire  live  \oais  I'roin  the 
d.ite  ol  its  entrx . 

\11.  IH  Hl  1C  IM  KUKST  DFTKRMINATION 

t'ntry  ol  tins  l  inai  .tudginent  is  in  the  puhlie  interest,  llie  panies  have  complied  with  the 
requirements  of  the  Atnitrust  Procedures  and  Penalties  .Act.  15  l  .S.C.  §  16.  including  making 
copies  av  ailable  tv)  the  public  v>l  this  1  inal  .hidgment.  the  Competitive  Impact  .Statement,  and  any 
comments  therevrn  and  the  I  nited  States’  responses  to  comments.  Based  upon  the  record  before 
the  Court,  w  hich  includes  the  Competitive  Impact  Statement  and  any  comments  and  re,sponse  to 
comments  tiled  with  the  Civuil.  entrx  of  this  Final  .hidgment  is  in  the  public  interest. 

Date;  C’ourt  a|)prv)val  subject  to  procedures  set 

forth  in  ttic  .\ntitrust  Procedures  and 
Penalties  .\ct.  15  I  .S.C.  §  16 

t  lilted  Stales  District  .ludgc 


I 


20 

BILLING  CODE  C 

llniind  States  District  (aun  t  for  the 
.Southern  District  of  New  A'ork 

United  .States  of  America. 

Plaintiff. 

V. 

Apple.  Inc.,  at  (il.. 

Defendants. 

Civil  Action  No.  1:12-(;V-282()  (DL(]) 

FCF  {;ase. 


iProposedI  Final  |udgment  as  to 
Defendants  Verlagsgruppe  (ieorg  Von 
Hoitzhrinck  (iMBll  &  Holtzhrinck 
Piihlishers,  LL(]  D/li/A  Macmillan 

Wharcds.  Plaintiff,  the  United  .States 
of  America  filed  its  (a)m])laint  on  April 
1 1 . 201 2.  alleging  lh;it  Defendants 
cons|)ired  to  raise  retail  juices  of  Iv 
hooks  in  violation  of  Section  1  of  the 
Sherman  Act.  as  amended,  l.'l  U.S.C.  1, 
and  Plaintiff  and  Macmillan,  bv  their 
respective  attorneys,  have  consented  to 
the  entrv  of  this  Final  liidgment  withoii 


trial  or  adjudication  of  any  issue  of  fact 
or  law; 

And  n'lwrads.  this  I'dnal  judgment 
does  not  constitute  any  admission  by 
Macmillan  that  the  law  has  been 
violated  or  of  any  issue  of  fact  or  law, 
other  than  that  the  jurisdictional  facts  as 
alleged  in  the  (lomplaint  are  true: 

And  whaivds,  Macmillan  agrees  to  he 
hound  by  the  juovisions  of  this  Idnal 
judgment  pending  its  approval  by  the 
(]omt; 
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And  wlwivns.  Plaintiff  rociuiros 
Macmillan  to  agroo  to  niuloitakc;  certain 
actions  and  refrain  from  certain  conduct 
for  the  i)nr])ose  of  remedying  tlu;  Iikss  ot 
comptitition  alhiged  in  tlu;  (.omplaint. 

And  winnvds,  Macmillan  has 
rei)resented  to  the  United  States  that  the 
actions  and  condiK:t  restrictions  can  and 
will  he  undertaken  and  that  it  will  later 
raise  no  claim  of  hardship  or  difficnlty 
as  grounds  for  asking  the  (.onrt  to 
modify  any  of  the  i)rovisions  contained 
h(dow; 

Now  ihaivfoiv.  Indore  any  testimony 
is  taken,  without  trial  or  adjudication  of 
any  issue  ol  iact  or  law.  and  ni)on 
consent  of  Macmillan,  it  is  ordorod. 
(tdjndgod,  and  deon.nd: 

1.  Jurisdiction 

This  Ciourt  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
Macnnillan.  The  Conijilaint  states  a 
claim  upon  which  relief  may  he  granted 
against  Macmillan  under  Section  1  ot 
the  Sherman  Act.  as  amended.  15  U.S.C. 
1. 


11.  Definitions 

As  used  in  this  Final  Indgment: 

A.  "Agency  Agreement”  means  an 
agreement  hetweim  an  Ij-hook  I’uhlishei 
and  an  F-hook  Retailer  under  which  the 
F-hook  Fnhlisher  Sells  F-hooks  to 
consumers  through  the  fj-hook  Relailei. 
which  under  the  agreement  acts  a.s  an 
agent  of  the  F-hook  Fnhlisher  and  i.s 
paid  a  commission  in  connection  with 
the  Sale  of  one  or  more  of  the  F-hook 
Fnhlisher’s  F-hooks. 

B.  “Aiiple"  means  Ajiple.  Inc.,  a 
California  coi'iioration  with  its  princijial 
place  of  hn.siness  in  (]u|)ertino. 

California,  its  successors  and  assigns, 
and  its  parents,  subsidiaries,  divisions, 
groups,  alfiliates.  jjartnershijis.  and  joint 
ventures,  and  their  directors,  olfii.ers. 
managers,  agents,  and  emjiloyees. 

C.  “Department  of  Jn.stice"  means  the 
Antitrust  Division  of  the  United  States 
Department  of  Jn.stice. 

D.  “F-hook”  means  an  electronically 
formatted  hook  designed  to  he  read  on 

a  comiiuter.  a  handheld  device,  or  othei 
electronic  devices  cajiahle  of  visually 
disiilaying  F-hooks.  For  purposes  of  this 
Final  judgment,  tin;  term  F-hook  does 
not  include  (1)  an  audio  hook,  even  it 
(hdivenul  and  stored  digitally;  (2)  a 
standalone  spet:ialized  software 
ajiplication  or  "ai)])”  sold  through  an 
“ajip  store”  rather  than  through  an  e- 
hook  store  (e.g..  through  Apjile's  “Ajii) 
Store”  rather  than  through  its 
“iBookstore”  or“iTunes”)  and  not 
designed  to  he  execaited  or  read  hy  oi 
through  a  dedicated  F-hook  reading 
device:  (3)  a  media  file  containing  an 
electronic.allv  formatted  hook  loi  whic.h 


most  of  the  value  to  consumers  is  oi 

derived  from  audio  or  video  content  ii 

contaiiuid  in  the  file  that  is  not  included  e 
in  the  ju  int  version  of  the  hook;  or  (4)  i: 
the  electronically  formatted  version  of  a  a 
hook  marketed  solely  for  use  in  v 

connection  with  academic  coursework.  e 

F.  “F-hook  Fnhlisher”  means  any  i 

Ferson  that,  hy  virtue  of  a  contract  or 
other  ndationshii)  with  an  F-hook’s  ( 

author  or  other  rights  holder,  owns  oi  ( 
controls  the  necessary  coiiyright  or  1 

other  authority  (or  asserts  such 
ownership  or  control)  over  any  fj-hook  ( 
sufficient  to  di.strihnte  the  F-hook  ] 

within  the  United  States  to  F-hook  ] 

Retailers  and  to  permit  such  E-hook  < 

Retailers  to  Sell  the  E-hook  to 
consumers  in  the  United  States. 

Fuhli.sher  Defendants  are  E-hook 
Fuhlishors.  For  jnirpo.ses  of  this  Final 
judgment.  F-hook  Retailers  are  not  F- 
hook  Fuhlishers. 

F.  “E-hook  Retailer”  means  any 
Person  that  lawfully  Sells  (or  seeks  to 
lawfully  Sell)  E-hooks  to  consumers  in 
the  United  States,  or  through  which  a 
Publisher  Defendant,  under  an  Agency 
Agreement.  Sells  F-hooks  to  t:on.snniers. 
For  purpo.ses  oi  this  final  judgment. 
Fnhlisher  Defendants  and  all  other 
Persons  who.se  primary  hnsine.ss  i.s  hook 
inihlishing  arii  not  F-hook  Retailers. 

U.  “nai;hette"  means  llachette  Book 
Croup.  Inc.,  a  Didaware  corporation 
with  its  principal  jilace  ol  hnsine.ss  in 
New  York.  New  York,  its  successors  and 
assigns,  and  its  subsidiaries,  divisiou.s. 
grou])s.  and  partner.shi]).s.  and  theii 
directors,  officers,  managers,  agents,  and 
employees. 

1  H.  “flariierCollins”  means 

DarperCollins  Fuhlishers  F.L.C..  a 
Delaware  limited  liability  company  with 
its  juincipal  place  ot  husiuess  iu  New 
It  York.  New  York,  its  succes.sors  and 
assigns,  and  its  subsidiaries,  divisions, 
groujis.  and  partnersliijis.  and  theii 
;  directors,  officers,  managers,  agents,  ami 

emiiloyees.  .  ,  i  . 

1.  “Including”  means  including,  hut 

not  limited  to.  ,  ,  .  i 

j.  “Macmillan”  means  (1)  floltzhrmck 
ir  Fiihli.shers.  LLC  d/h/a  Macmillan,  a  New 
York  limited  liability  company  with  its 
i.s  princijial  place  oi  business  in  New 
York.  New  York  (“1  loltzhrinck”).  its 
successors  and  assigns,  and  its 
suhsidiaries,  divisions,  grouiis.  and 
partnershiiis,  amt  their  directors, 
officers,  managers,  agents,  and 
employees;  and  (2)  Verlag.sgruiipe  Ceor^ 

I  von  lloltzhrinck  Cmhll.  a  Cerman 

corporation  with  its  princiiial  place  oi 
hnsine.ss  in  Stuttgart,  (>ermany 
(“VCvfl”).  its  succes.sors  and  assigns, 
and  its  divisions,  groups,  and 
partnerships,  and  their  directors. 

;h  officers,  managers,  agents,  and 


employees.  Where  the  final  judgment 
imjioses  an  obligation  on  Macmillan  to 
engage  in  or  refrain  from  engaging  in 
certain  conduct,  that  obligation  shall 
apply  to  Macmillan  and  to  any  joint 
venture  or  other  hn.siness  arrangement 
established  hy  Macmillan  and  one  or 
more  Fnhlisher  Detendants. 

K.  “Penguin”  means  (1)  Penguin 
(Iron])  (USA),  Inc.,  a  Delaware 
corporation  with  its  ju'incijial  jilace  ol 
business  in  New  York,  New  York;  (2) 

The  Penguin  Uronp.  a  division  of  U.K. 
corporation  Pear.son  jilc  with  its 
])rinci])al  place  of  business  in  London. 
England;  (3)  The  Penguin  Puhlishing 
Uomiianv  Ltd,  a  company  registered  in 
England  and  Wales  with  its  principal 
])lace  of  business  in  London.  England; 
and  (4)  Dorling  Kindersley  Holdings 
Limited,  a  companv  regi.stered  in 
England  and  Wales  with  its  jirincipal 
place  of  business  in  London,  England; 
and  each  of  their  respei;tive  succes.sors 
and  assigns  (exjiressly  including 
Penguin  Random  flouse,  a  joint  venture 
hy  ami  between  Pearson  pic  and 
Bertelsmann  SF  Cio.  KGaA.  and  any 
similar  joint  venture  between  Penguin 
and  Random  House  Inc.j;  each  ot  tlunr 
respective  suhsidiariiis.  divisions, 
groups,  and  partnerships;  and  each  ol 
their  nispective  directors,  olfic(;rs, 
managers,  agents,  and  employees. 

L.  “Person”  means  any  natural 
person,  corporation,  comjiany. 

I  partnership,  joint  venture,  linn, 
association,  jirojirietorship.  agency, 
hoard,  authority,  commission,  office,  or 
1  other  business  or  legal  entity,  whether 
private  or  governmental. 

M.  "Price  MFN”  imxms  a  term  in  an 
agreement  between  an  F-hook  Publisher 

li  and  an  F-hook  Retailer  under  which 

1.  the  Retail  Price  at  which  an  F-hook 
Retailer  or,  under  an  Agency 
Agreement,  an  E-hook  Publisher  Sells 
one  or  more  E-hooks  to  consumers 
d  ilepends  in  any  way  on  the  Retail  Price, 
or  di.st;ounts  from  the  Retail  Price,  at 
which  any  other  F-hook  Retailer  or  the 
F-hook  Publisher,  under  an  Agency 
k  Agreement,  through  auy  other  F-hook 
w  Retailer  Sells  the  same  F-hook(sj  to 

i  consumers:  ,  ,  , 

2.  the  Wholesale  Price  at  which  the  F- 
hook  Fuhli.sher  Sells  one  or  more  F- 
hooks  to  that  F-hook  Retailer  for  Sale  to 
consumers  depends  in  any  way  on  the 
Wholesale  Price  at  whic:h  the  F-hook 
Publisher  Sells  the  same  F-hook(s)  to 

rg  any  other  F-hook  Retailer  tor  Sale  to 
consumers;  or  . 

3.  the  revenue  share  or  commission 
that  E-hook  Retailer  receives  from  the  F 
hook  Publisher  in  connection  with  the 
Sale  of  one  or  more  F-hooks  to 
consumers  dejjends  iu  auy  way  on  the 
revenue  share  or  commission  that  (a) 
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any  otlier  F-book  Retailer  receives  lioni 
the  E-l)ook  l’iil)li.sher  in  connection  with 
th(!  Sale  of  the  same  F-t)ook(s)  to 
consumers,  or  (b)  that  E-book  Retailer 
r(u:eives  from  any  other  E-book 
Rnhlislu!!'  in  connection  with  the  .Sale  of 
one  or  more  of  the  other  E-hook 
I’nhlisher's  IC-hooks. 

For  pnrpo.ses  of  this  Final  Indgment, 
it  will  not  constitute  a  Price  MEN  under 
subsection  3  of  this  definition  if 
Macmillan  agrees,  at  the  r(!(]ue.st  of  an  E- 
hook  Retailer,  to  meet  more  favorahh; 
pricing,  discounts,  or  allowanccis  offered 
to  the  Ivhook  Retaihu'  by  another  E-hook 
PnblisluM'  for  the  period  during  which 
the  other  E-hook  Publisher  provides  that 
additional  com|)ensation,  so  long  as  that 
agrciement  is  not  or  does  not  r(!sult  from 
a  pre-existing  agreement  that  retjuires 
Macmillan  to  meet  all  nupiests  by  the  E- 
hook  Retailer  for  more  favorable  ])ricing 
within  the  terms  of  the  agreement. 

N.  "Publisher  Defendants"  nuians 
llachette.  Harperdollins.  Macmillan. 
Penguin,  and  .Simon  8:  .Schuster.  When; 
this  Final  Indgment  im])oses  an 
obligation  on  Publisher  Defendants  to 
(;ngage  in  or  r(;frain  from  (;ngaging  in 
certain  conduct,  that  obligation  shall 
ap|)ly  to  each  Publisher  Delendant 
individiiallv  and  to  anv  joint  venture  or 
other  business  arrangement  established 
by  anv  two  or  more  Pnhlish(;r 
Defendants. 

().  "Pnrcha.sc;"  means  a  consumer's 
ac(|nisition  of  one  or  more  E-books  as  a 
result  of  a  .Sale. 

P.  “Retail  Price"  means  the  price  at 
which  an  E-hook  Retail(;r  or.  under  an 
Agency  Agreement,  an  E-book  Publisher 
.Sells  an  E-book  to  a  consumer. 

Q.  “.Sale”  means  delivery  of  access  to 
a  consumer  to  read  one  or  more  E-books 
(pnrcha.sed  alone,  or  in  combination 
with  other  goods  or  .services)  in 
exchange  for  payment:  “.Sell"  or  “.Sold” 
means  to  make  or  to  have  made  a  .Sale 
of  an  E-book  to  a  consumer. 

R.  “.Simon  it  .Schuster”  means  .Simon 
it  .Schnst(;r.  Inc.,  a  New  York 
cor])oration  with  its  princi))al  place;  of 
business  in  New  York,  New  York,  its 
successors  and  assigns,  and  its 
subsidiaries,  divisions,  groups,  and 
partnershij)s.  and  their  dir(;ctors. 
officers,  managers,  agents,  and 
(;mplovei;s. 

S.  “\Vhol(;.sale  Price”  nu;ans  (1)  the 
net  amount,  after  anv  discounts  or  oth(;r 
adjustments  (not  including  promotional 
allowances  snhj(;ct  to  .Section  2(el)  of  the 
Rohinson-Patman  Act.  1.5  IJ..S.C.  13(d)), 
that  an  I’Miook  Retailer  pavs  to  an  E- 
hook  Pnhli.sh(;r  for  an  E-book  that  the  E- 
hook  Retailer  .Sells  to  consumers:  or  (2) 
the  Retail  Price  at  which  an  E-hook 
Publisher,  under  an  Agency  Agreement, 
.S(;lls  an  E-book  to  consumers  through 


an  E-book  R(;tailer  minus  the 
commission  or  oth(;r  i)aym(;nt  that  E- 
book  Publisher  pays  to  the  E-hook 
Retailer  in  connection  with  or  that  is 
reasonablv  allocated  to  that  .Sah;. 

in.  Applicability 

This  Final  )ndgm(;nt  a|)])li(;s  to 
I  loltzhrinck  and  VdvH.  acting 
individually  or  in  concert,  and  all  other 
P(;rsons  in  active  conci;rt  or 
jiarticipation  with  1  loltzhrinck  or  VdvH 
who  receivi;  actual  notice;  of  this  Final 
liulgment  by  personal  service  or 
oth(;rwis(;. 

IV.  Required  (]onduc:l 

A.  Within  threi;  business  days  after 
Macmillan's  .stipulation  to  the  entry  of 
this  Final  Indgment.  Macmillan  shall 
notify  (;ach  E-book  Retailer  with  which 

1  loltzhrinck  has  an  agreement  r(;lating  to 
the  .Sale  of  E-hooks  that  floltzhrinck  will 
no  longer  enforce  any  term  or  terms  in 
any  such  agre(;ment  that  restrict,  limit, 
or  impede  the  E-hook  Retailer's  abilitv 
to  .set,  alter,  or  n;dnc(;  the  Retail  Price 
of  any  E-book  or  to  oiler  ju  ice  discounts 
or  any  other  form  of  jiromotions  to 
i;ncourage  consumers  to  Purchase;  one  or 
more;  E-hooks.  (;xc(;])t  to  tlu;  extent 
consi.stent  with  .S(;ction  VI. H  of  this 
Final  Indgment. 

B.  For  each  agr(;em(;nt  h(;tw(;(;n 

1  loltzhrinck  and  an  E-book  R(;tailer  that 
contains  a  Price;  MEN,  1  le)ltzhrine;k  shall 
neitify  the;  E-heieik  Re;t:ule;r  within  three; 
business  elays  after  Mae;millan'.s 
stijuilatiem  tei  the  entrv  eif  this  Fined 
Inelgment  theit  the;  E-beieik  Retailer  mav 
terminate;  the;  eigre;e;me;nt  with  thirty- 
elays  ne)tie;e;  ami  shall,  thirty  elavs  after 
the;  E-beieik  Re;tenler  j)re)viele;s  .sue:h 
notie:e;,  rele;eise;  the;  E-heieik  Retailer  freun 
the;  agre;e;ment.  Feir  e;eie:h  sne:h  eigre;e;me;nt 
that  the  E-heieik  Retailer  has  neit 
te;rmineite;d  within  ten  elays  afte;r  e;ntry  eif 
this  Final  Inelgment,  He)ltzl)rine:k  sheill, 
as  .seiein  eis  ])e;rmitte;el  imeler  the; 
agreement,  teike  e;eich  stej)  re;eiuireel 
nnele;r  the;  eigre;e;nu;nt  tei  e  ause;  the; 
agre;e;me;nt  tei  he;  te;rminate;el  anel  neit 
re;ne;weel  or  e;xte;nele;el. 

C.  1  le)ltzl)rine;k  shall  neitifv  the; 
Deijiartment  eif  |n.stie:e;  in  writing  at  least 
sixty  elays  in  aelvcineie  eif  the;  Ibrmatiein 
eir  mate;ri:il  me)elifie;atie)n  eif  einv  jeiint 
venture;  eir  either  linsineiss  arrange;nie;nt 
relating  tei  the;  .Seile,  ele;ve;lei]ime;nt,  eir 
jireimeitiein  eif  E-beieiks  in  the;  lJnile;el 
.Stiite;.s  in  whie:h  1  leiltzhrine;k  anel  at  le;ast 
eine;  either  E-lieieik  Publisher  (ine;lueling 
;meithe;r  Piihlisheir  Defeineliint)  are; 
jiartie.ijiant.s  eir  jiartial  eir  e:eini]ile;te; 
eiwne;rs.  .Siieili  neitie:e;  shall  ele;se:rihe;  the; 
jeiint  venture  eir  either  linsiness 
arnmgement,  ielentify  all  E-lioeik 
Publishers  that  are;  ]iartie;.s  to  it,  :inel 
attae:h  the;  meist  re;e:e;nt  ve;rsieiu  or  elraft 


eif  the;  agre;e;me;ut,  e:einlrae:t,  eir  eitheir 
eleie:nme;nt(s)  feirmalizing  the  jeiint 
veinture;  eir  either  business  arrangement. 
Within  thirty  eleiys  iifteir  Holtzlirine;k 
jireivieleis  neitifie:iitiein  eif  the;  jeiint  veintnre; 
eir  business  arnmgement.  the; 

De;jiartme;nt  eif  lustie:e  mav  make;  a 
written  re;e|ne;.st  feir  aelelitieinal 
infeirniiitiein.  If  the;  De;]iartnie;nt  eif  lustie:e; 
makes  sue:h  a  reiejneist.  1  leiltzlirine;k  sheill 
not  ]ireie:e;eel  with  the;  ])lanne;el  feirniatiein 
eir  material  meielifie:atiein  eif  the  jeiint 
veuitnre;  eir  liiisineiss  arrangement  until 
thirty  elays  afteir  siilxstantiallv  e;eini|)lying 
with  sue'.h  aelelitieinal  re;ejne;.st(s)  feir 
infeirmatiein.  The  failure;  eif  the; 
De;]iartme;nt  of  )u.stie;e  tei  reejuest 
aelelitieinal  infeirmatiein  eir  tei  bring  an 
;ie:tiein  uneler  the  iintitrust  laws  tei 
e:hallenge;  the  feirmatiein  eir  material 
moelifie:ation  eif  the  jeiint  venture;  shall 
ne;ithe;r  give;  ri.se  tei  any  infere;ne:e;  eif 
hiwfulness  neir  limit  in  any  way  the; 
right  of  the  llniteel  .State;s  tei  inve.stig.ite; 
the;  feirmatiein.  mateirial  meielifie:atiein.  eir 
;iny  either  as]ie;e:ts  or  activities  of  the; 
jeiint  venture;  eir  husinei.ss  iirrange;me;nt 
iinel  tei  bring  ;ie:tions  tei  |ire;ve;nt  eir 
reistniin  vieilatieins  eif  the  iintitru.st  laws. 

The;  neitifie:atiein  re;ejuire;me;nts  eif  this 
.Se;e:tiein  IV. (i  sluill  neit  iijijily  to  eirelimiry 
e:einrse;  business  arrangeimeints  he;twe;e;n 
1  leiltzlirine:k  anel  aneitheir  E-lieieik 
Pulilisheir  (neit  a  Pnlilisheir  Defenehmt) 
thiit  elei  neit  relate;  tei  the;  .Sale;  eif  E-beieiks 
tei  e;ein,sume;rs.  eir  tei  business 
arrangements  the  jirinuiry  eir 
jireieleiminiint  jiurjieise  eir  feie:us  eif  whie:h 
inveilves:  (i)  E-beiok  Pnlilisheirs  e:ei- 
jiuhlishing  eine;  eir  meire;  s]ie;e:ifie:ally 
iele;ntifie;el  E-beieik  titles  eir  a  ]iartie:ular 
autheir's  E-lieioks:  (ii)  1  leiltzlirine;k 
lie;en.sing  to  eir  from  aneitheir  E-lieieik 
Pulilisheir  the  puhlishing  rights  to  one  or 
more  .sjie;e:ifie:ally  ielentified  E-lieiok  titles 
eir  a  |iartie:ular  autheir's  E-heieiks:  (iii) 
Heiltzlirine:k  jireividing  tee;hnoleigy 
,se;r\'ie:e;s  to  eir  ree:eiving  teeihneilogy 
.servie:e.s  from  aneitheir  E-beieik  Publisher 
(neit  a  Pulilisheir  Defenehmt)  eir  lie:en,sing 
rights  in  te;e:hneileigy  to  eir  freim  aneitheir 
E-beieik  Publisher:  or  (iv)  Holtzhrineik 
elistrihuting  E-lioeiks  jiulilisheiel  by 
iineither  E-lieieik  Puhli.sher  (neit  ;e 
Pulilisheir  Deifenelant). 

D.  Miie:millan  shall  furnish  tei  the 
Deijiartment  eif  )u.stie:e;  (1)  by  February 
15,  2013,  eine;  e:eim|ilete  e:ei|iy  eif  e;<ie:h 
agreiement,  e;xe;e:uteel,  reneweiel,  eir 
eixteneleel  ein  eir  after  january  1. 2012, 
between  1  leiltzhrine:k  anel  iiny  ITlieieik 
Reitailer  relating  tei  the;  .Sale  eif  E-heieiks, 
anel.  (2)  thereiafter,  ein  a  ejuarteirly  basis, 
e;ae:h  such  agreiement  e;xe;e:ute;el. 
reneweel.  or  exteneleiel  since  Mae:milhm'.s 
jirevieius  suhmissiein  of  agreiements  tei 
the  Dejiartment  of  Jn,stie:e. 
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V.  Prohibited  (kinducl 

A.  Until  Uecenihor  18,  2014, 

1  loltzbrinck  shall  not  restrict,  limit,  or 
imi)ede  an  E-book  Retailer’s  abilitv  to 
.set,  alter,  or  reduce  the  Retail  Price  of 
anv  l*]-l)ook  or  to  offer  price  discounts  or 
any  other  form  of  j)romotious  to 
encourage  {;onsumers  to  Purchase!  one  or 
more  E-books. 

H.  Until  December  18.  2014, 
lloltzbrinck  shall  not  enter  into  any 
agreement  with  any  E-book  Retailer  that 
re.stricts,  limits,  or  impedes  tlu:  E-book 
Retailer  from  .setting,  altering,  or 
nidneing  the  Retail  Price  of  one  or  more 
E-books,  or  from  offering  ])rice 
discounts  or  any  other  form  of 
promotions  to  encourage  c:onsnmers  to 
Purchase  one  or  more  E-books. 

C.  Holtzbrinck  shall  not  enter  into  any 
agreement  with  an  I'i-hook  Retailer 
relating  to  the  Sale  of  E-books  that 
contains  a  Price  MEN. 

D.  Macmillan  shall  not  retaliate 
against,  or  urge  any  other  E-hook 
Publisher  or  E-book  Retailer  to  retaliate 
against,  an  E-book  Retailer  for  engaging 
in  any  activity  that  Holtzbrinck  is 
prohibited  by  Sections  V.A.  V.B,  and 

VI.  B. 2  of  this  Final  )ndgment  from 
restricting,  limiting,  or  impeding  in  any 
agreement  with  an  E-book  Retailer.  Aft(!r 
the  ex])iration  of  |)rohihitions  in 
Sections  V.A  and  V.B  of  this  Final 
Judgment,  this  Section  V.D  shall  not 
prohibit  Holtzbrinck  from  unilaterally 
entering  into  or  enforcing  anv  agreement 
with  an  E-hook  Retaihir  that  restricts, 
limits,  or  im])edes  the  E-book  Retailer 
from  s(!tting,  altering,  or  reducing  the 
Retail  Price  of  any  of  Holtzhrinck’s  E- 
hooks  or  from  offering  j)rice  discounts 
or  any  other  form  of  promotions  to 
encourage  consumers  to  Purchase  any  of 
Holtzbrinck's  E-hooks. 

E.  Holtzbrinck  shall  not  enter  into  or 
enforce  any  agreement,  arrangement, 
nnder.standing,  ])lan,  jjrogram, 
combination,  or  consjhracy  with  any  E- 
hook  Publisher  (including  another 
Publisher  Defendant)  to  raise,  stabilize, 
fix,  set,  or  coordinate  the  Retail  Price  or 
Wholesale  Price  of  any  E-book  or  fix. 

.set,  or  coordinate  any  term  or  condition 
relating  to  the  Sale  of  E-hooks. 

'I'liis  Section  V.E  shall  not  prohibit 
I  loltzbrinck  from  entering  into  and 
enforcing  agniements  relating  to  the 
distribution  of  another  E-hook 
Publisher’s  E-books  (not  including  the 
Ivhooks  of  another  Publisher  D(!fendant) 
or  to  the  co-pnhlication  with  another  li- 
book  Pnhli.sher  of  specifically  identified 
E-book  titles  or  a  particular  author’s  E- 
hooks,  or  from  j)artici])ating  in  ont]nit- 
enhancing  industry  standard-setting 
activities  relating  to  E-book  security  or 
technology. 


E.  Holtzbrinck  (and  each  officer  of 
VUvH  who  exercises  direct  control  over 
Holtzhrinck’s  business  decisions  or 
strategies)  shall  not  convey  or  otherwise 
conmnmicate,  directly  or  indirectly 
(including  by  conmumicating  indinully 
through  an  E-book  Retailer  with  the 
intent  that  tlu!  E-hook  Retailer  convey 
information  from  the  communication  to 
another  E-book  Publisher  or  knowledge 
that  it  is  likely  to  do  so),  to  any  otluM' 
E-book  Publisher  (including  to  an  officer 
of  a  parent  of  a  Publisher  Diifendant) 
any  competitively  sensitive  inh)rmation, 
including: 

1.  its  business  plans  or  .strategies; 

2.  its  |)a.st,  pre.sent,  or  future 
wholesale  or  retail  prices  or  pricing 
strategies  for  hooks  sold  in  any  format 
(e.g.,  print  hooks.  Pi-hooks,  or  audio 
books): 

3.  any  terms  in  its  agreement(s)  with 
any  retailer  of  lujoks  Sold  in  any  format; 
or 

4.  any  terms  in  its  agreement(s)  with 
any  author. 

'I’liis  Section  V.E  shall  not  prohibit 
Holtzbrinck  from  conmnmicating  (a)  in 
a  manner  and  through  media  consistent 
with  common  and  nxcsonable  industry 
liractice,  the  cover  jiriciis  or  wholesale 
or  retail  jirices  of  hooks  sold  in  anv 
format  to  potential  purcha.sers  of  those 
hooks;  or  (h)  information  Holtzbrinck 
needs  to  communicate  in  conmiction 
with  (i)  its  enforcement  or  assignment  of 
its  intellectual  property  or  contract 
rights,  (ii)  a  contemplated  merger, 
acejuisition,  or  purcha.se  or  sale  of 
assets,  (iii)  its  distribution  of  another  E- 
hook  Publisher’s  E-books,  or  (iv)  a 
husiue.ss  arrangement  under  which  E- 
hook  Publishers  agree  to  co-puhlish.  or 
au  E-book  Publisher  agrees  to  license  to 
another  E-hook  Publisher  the  publishing 
rights  to,  one  or  more  specifically 
identified  E-book  titles  or  a  particular 
author’s  E-books. 

VI.  Permilletl  Conduct 

A.  Nothing  in  this  Final  judgment 
shall  prohibit  Macmillan  unilaterally 
from  compensating  a  retailer,  including 
an  E-book  Retailer,  for  valuable 
marketing  or  otluir  promotional  services 
rendered. 

B.  Notwithstanding  Sections  V.A  and 
V.B  of  this  P'inal  judgment,  Holtzbrinck 
may  enter  into  Agency  Agreeimmts  with 
E-hook  Retailers  under  which  the 
aggregate  dollar  value  of  the  price 
discounts  or  any  other  form  of 
j)romotions  to  encourage  consumers  to 
i^urcha.se  one  or  more  of  1  loltzhri nek’s 
p]-hooks  (as  o])]K)sed  to  advertising  or 
promotions  engaged  in  by  the  E-book 
Retailer  not  specifically  tied  or  directed 
to  Holtzbrinck’s  E-books)  is  restricted; 
provided  that  (1)  .such  agreed  restriction 


shall  not  interfere  with  the  E-hook 
Retailer’s  ability  to  reduce  the  final 
price  paid  by  consumers  to  purcha.se 
iloltzhrinck’s  Pi-books  by  an  aggregate! 
amount  eepial  to  the  total  commissions 
Holtzbrinck  i)ay.s  to  the  Pi-book  Retailer, 
over  a  ])eriod  of  at  least  one  year,  in 
connection  with  the  Sale  of 
Holtzbrinck’s  E-books  to  consumers;  (2) 
Holtzbrinck  shall  not  restrict,  limit,  or 
impede  the  E-book  R(!taih!r’.s  u.se  of  the 
agreed  funds  to  offer  price  discounts  or 
any  other  form  of  pronn)tion.s  to 
emcourage  consumers  to  Purcha.se  one  or 
more!  E-books;  and  (3)  the  method  of 
accounting  for  the  E-book  Retailer’s 
j)romotional  activity  does  not  restrict, 
limit,  or  im])ede  the  E-book  Retailer 
from  engaging  in  any  form  of  retail 
activity  or  promotion. 

VII,  Antitrust  (Compliance 

Within  thirty  days  after  entry  of  this 
Final  judgment.  Macmillan  shall 
designate  Holtzbrinck’s  gen(!ral  c:oun.sel 
or  chief  legal  officer,  or  an  einjilovet! 
reporting  directly  to  its  general  counsel 
or  chief  legal  officer,  as  Antitrust 
(Compliance!  Officer  with  responsibility 
for  ensuring  Macmillan’s  compliance! 
with  this  Pinal  juelgment.  'I’lie  Antitru.st 
(Compliane:e  ()ffie:e!r  shall  he!  rexspenisihle! 
lor  the  fe)lle)wing: 

A.  furnishing  a  e:e)])v  of  this  P’inal 
juelgment,  within  thirty  ehiys  e)f  its 
eentry,  te)  e!ae:h  e)f  He)ltzhrine:k’.s  e)ffie:e!rs 
anel  elireuleirs.  to  e!ae:h  of  Heeltzbrinck’s 
emple)ye!e!.s  engageel.  in  whe)le!  eer  in  part, 
in  the!  elistril)utie)n  e)r  Sale  e)f  PC-be)e)ks. 
iinel  te)  e);u;h  e)f  VCIvH’s  e)ffie:er.s. 
elireKitens,  e)r  emple)ve!e!.s  inve)lveel  in  the! 
eleveleepment  of  He)ltzt)rine:k’.s  j)lan.s  eer 
strate!gies  relating  to  E-be)e)ks; 

B.  furnishing  a  e:e)])y  of  this  Final 
judgment  in  a  timely  manne!r  to  (!ae:h 
e)ffie:(!r,  elire!e:te)r.  or  employeu)  who 
succe!eel.s  te)  any  pe).sitie)n  ielemtifieel  in 
Se!Ction  VII. A  of  this  Final  juelgment; 

C.  ensuring  that  eae;h  person 
ielentifieul  in  Sections  Vll.A  anel  Vll.B  of 
this  I’inal  juelgment  ree:eives  at  least 
four  hours  e)f  training  annually  e)n  the 
meaning  anel  reiejuirennemts  of  this  P’inal 
juelgment  and  the  iintitrust  laws.  sue;h 
training  te)  he  elelivereel  hv  an  atte)rnev 
with  reelewant  e!xpe!rie!ne:e  in  the  fielel  e)f 
antitru.st  law; 

D.  e)htaining,  within  sixty  elays  afteer 
entry  e)f  this  P'inal  juelgment  anel  e)n 
e!ae:h  anniversary  e)f  the  entry  of  this 
P’inal  juelgment.  fre)m  e!iie;h  person 
ielentifieel  in  Se!e:tie)ns  VILA  emel  Vll.B  e)f 
this  P’iuiil  juelgment.  anel  thenexifte!!' 
imiintaining.  a  ce!rtifie;atie)n  that  eae;!) 
sue;!)  person  (a)  has  reeael,  unelerstanels, 
anel  agrees  to  ahiele  by  the  teians  e)f  this 
Final  juelgmemt;  <mel  (h)  is  ne)t  iiware  e)f 
any  vie)latie)n  of  this  Final  juelgment  or 
the  antitru.st  laws  or  has  reporteul  any 
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potential  violation  to  the  Antitrust 
Coinplianee  OfTieer; 

F.  conducting  an  annual  antitrust 
coin])lianc(!  audit  covering  each  person 
identified  in  Sections  VILA  and  VII. B  ol 
this  Final  Indgment,  and  maintaining  all 
records  pertaining  to  such  audits; 

]*'.  comnnmicating  annnallv  to 
Hollzhrinck’s  einplov(!es  and  to  all 
VdvH  employees  identified  in  .Sections 
VILA  and  VII. B  ol  this  Final  )ndgment 
that  they  may  disclose  to  the  Antitrust 
(iompliance  Officer,  without  reprisal, 
information  concerning  any  i)otential 
violation  of  this  Final  Indgment  or  the 
antitrust  laws; 

(F  taking  appropriate  action,  within 
three  business  days  of  di.st:overing  or 
receiving  credible  information 
concerning  an  actual  or  potential 
violation  of  this  final  Indgment,  to 
terminate  or  modify  Macmillan's 
conduct  to  assure  compliance  with  this 
Final  Indgment;  and.  within  .seven  days 
of  taking  such  corrective  actions, 
providing  to  the  Department  of  justice  a 
de.scription  of  the  actual  or  potential 
violation  of  this  Final  Indgment  and  the 
corr(;ctiv(!  actions  taken; 

II.  furnishing  to  the  Department  of 
Inslice  on  a  (piarlerlv  basis  ehictronic 
coj)ies  of  any  non-j)rivileged 
commnnications  with  any  Benson 
containing  allegations  of  Macmillan's 
noncom|)liance  with  any  provisions  of 
this  Final  Indgment; 

1.  maintaining,  and  furnishing  to  the 
Department  of  In.stice  on  a  (luarterly 
basis,  a  log  of  all  oral  and  written 
commnnications.  excluding  privileged 
or  public  commnnications.  hdween  or 
among  (1 )  any  of  Macmillan's  officers, 
dir(!ctors.  or  em])loyees  involved  in  the 
development  of  lloltzbrinck's  ])lans  or 
.strategies  relating  to  F-hooks.  and  (2l 
any  person  (nnployed  by  or  a.ssociated 
with  anoth(!r  Bnblisher  Delendant, 
relating,  in  whole  or  in  part,  to  the 
distribution  or  sale  in  the  United  .States 
of  hooks  sold  in  any  format,  including 
an  identification  (by  name.  em])loyer. 
and  job  title)  of  the  author  and 
recipients  of  and  all  ])articipants  in  tin; 
communication,  the  date.  time,  and 
duration  of  the  communication,  the 
nuidium  of  the  commnnication.  and  a 
d(!scri|)tion  of  tin;  siibjiict  matter  of  tin; 
commnnication  (for  a  collection  of 
commnnicafions  solely  concerning  a 
single  business  arrangeimmt  that  is 
sjjecifically  exempted  from  the 
reporting  recpiirements  of  .Section  IV.C 
of  this  Final  Indgment.  Macmillan  may 
proviile  a  summary  of  the 
commnnications  ratluir  than  logging 
each  conmumication  individnallv);  and 
).  |)roviding  to  the  Department  of 
fiistice  annually,  on  or  hefon;  the 


anniversary  of  the  entry  of  this  Final 
Indgment,  a  written  statement  as  to  tin; 
fact  and  manner  of  Macmillan's 
com])lianc(!  with  .Sections  IV.  V,  and  Vll 
of  this  Final  Indgment. 

VIII.  (ioinpliance  Inspei:tion 

r.  For  i)ur|)os(!s  of  determining  or 
seem  ing  com])lianc(!  with  this  Final 
Indgment.  or  of  determining  whether 
the  Final  Indgment  should  he  modified 
or  vacated,  and  subject  to  any  legally 
recognized  privilege,  from  time  to  time 
duly  authorized  repr(!.sentativ(!s  of  thi; 
De])arlmenl  of  Instice,  including 
consultants  and  other  persons  retaimul 
by  the  Department  of  Instice.  shall. 
n])on  written  reejnest  of  an  authorized 
repre.sentative  of  the  Assistant  Attorney 
(’leneral  in  charge  of  the  Antitrust 
Division,  and  on  reasonahh?  notice  to 
Macmillan,  lx;  ])ermitt(!d; 

1.  access  during  Macmillan’s  office 
hours  to  inspect  and  copy,  or  at  the 
option  of  the  United  .States,  to  nHpnre 
Macmillan  to  ])rovide  to  the  United 
.States  hard  co])y  or  electronic  copies  of 
all  books,  ledg(!rs.  accounts,  rec:ords. 
data,  and  docunumts  in  the  pos.session, 
cn.stody,  or  control  of  Macmillan, 
relating  to  anv  matters  contained  in  this 
Final  )n<lgm(mt;  and 

2.  to  int(!rview,  (ulher  informally  or  on 
th(!  r(!cord.  Macmillan’s  officers. 
em])loy(!es.  or  agents,  who  may  hava; 
their  individual  counsel  j)r(;.s(!nt. 
regarding  such  matters.  The  intm  views 
shall  he  subject  to  the  nxisonahle 
convenience  of  llu;  interviewe(!  and 
without  restraint  or  interfenmci;  hv 
Macmillan. 

U.  U]M)n  the  written  recpiest  of  an 
authorized  representative  of  the 
Assistant  Attorney  Ueneral  in  charge  of 
the  Antitrust  Division,  Macmillan  shall 
submit  written  reports  or  respond  to 
written  interrogatories,  under  oath  if 
reeinested,  ndating  to  any  of  the  matters 
contained  in  this  Final  Indgment  as  may 
he  re(|ne.sted.  Written  reports  authorized 
nmler  this  paragra])h  may,  in  the  sole 
discretion  of  the  United  .Stales,  r(;(|uire 
Macmillan  to  conduct,  at  their  cost,  an 
ind(!i)endent  audit  or  analysis  relating  to 
any  of  the  matters  contained  in  this 
Final  Indgment. 

V.  No  information  or  documents 
obtained  by  the  means  provided  in  this 
.Section  shall  be  divnlg(;d  bv  tlx;  Unitcul 
.States  to  any  person  other  than  an 
authorized  rei)r(!sentative  of  the 
executive  branch  of  the  United  .States, 
except  in  tin;  course  of  legal  proceedings 
to  which  the  United  .States  is  a  parly 
(including  grand  jury  proc(!edings),  or 
for  the  ])nri)ose  of  securing  compliance 
with  this  Final  Indgmimt,  or  as 
otherwise  reejnired  by  law. 


\V.  If  at  the  time  information  or 
documents  are  furnished  hv  Macmillan 
to  the  United  .States,  Macmillan 
rejjresents  and  identiluis  in  writing  the 
mal(!rial  in  any  such  information  or 
documents  to  which  a  claim  of 
prot(;ction  may  he  asserted  under  Rule 
2()(c)(  1  )((i)  of  the  Federal  Rules  of  Uivil 
Brocedure,  and  Macmillan  marks  each 
pcM'linent  ])age  of  such  material, 

“.Subject  to  claim  of  ])rotection  under 
Rule  2(>(c)(1  )((’i)  of  th(i  Federal  Rules  of 
(]ivil  Broc(!(hire,"  then  the  Uniteil  .States 
shall  give  Macmillan  ten  calendar  days 
notice  prior  to  divulging  such  material 
in  anv  civil  or  administrative 
l)roceeding. 

IX.  Retention  of  )urisdiction 

This  (x)nrt  retains  jurisdiction  to 
enable  any  ])arty  to  apply  to  this  C'.onrt 
at  any  time  for  furth(;r  orders  and 
directions  as  may  he  necessary  or 
a])j)ropriate  to  carry  out  or  con.strne  this 
Final  judgment,  to  modify  any  of  its 
IH'ovisions,  to  enforce;  compliance;,  anel 
te)  punish  vie)hitie)ns  of  its  ])re)visie)ns. 

X.  No  Limitation  On  (ioverninent 
Rights 

Ne)thing  in  this  Fimil  )nelgnu;nt  shall 
limit  the;  right  e)f  the;  Uniteel  .Stiite;s  te; 
inve.stigale;  anel  bring  ae:tie)ns  te;  j)re;ve;nt 
e)r  restrain  vieehitiems  e)f  the;  imtitrnst 
liiws  e;e)ne:e;rning  any  past,  ])re;se;nt,  eer 
feiture;  e:e)nelue:t,  peelieiy,  e)r  ijrae;tie:e;  e)f 
Miieanilhin. 

XI.  Fxpiration  Of  Final  Judgment 

Unle;ss  this  (x)urt  grants  an  e;xte;nsie)n. 
this  Final  Inelgment  shall  e;x])ire;  five; 
ye;ars  fre)m  the  elate  e)f  its  entry. 

XII.  Public  Interest  De;termination 

Entry  of  this  Final  Inelgment  is  in  the; 
piddie:  interest,  fhe  |)arties  have 
e:e)mplieel  with  the  re;e]nire;ments  e)f  the; 
Antitru.st  Bre)e:eetures  anel  Bemalties  Ae;t, 
1.5  U.S.C.  It),  inedueling  making  e;opie;s 
eiviiilahle  to  the  puhlie;  of  this  Final 
Inelgment.  the;  Ce)mpe;titive  hnp;ie;t 
.Statement,  anel  any  e:e)mme;nt.s  the;re;e)n 
iinel  the;  Uniteel  States’  re;sponse;s  to 
e;e)mnu;nts.  Ba.se;el  upe)n  the;  ree.eerel 
hefeere;  the;  Ceeurt,  whie:h  ine:hiele;s  the; 
(x)m])e;titive  lm])ae:t  .Statement  anel  anv 
e:e)mme;nts  anel  re;sj)e)nse;  te)  e:omme;nts 
fileel  with  the;  (',e)nrt,  entry  e)f  this  Fiiiiil 
Inelgment  is  in  the  ])nhlie:  inte;re;st. 

Ceenrt  ap|)re)val  snhjee:!  te)  ])i’e)e:e;ehue;s 
.set  Ibith  in  the;  Antitrust  Bre)e:e;elnre;s  :mel 
I^;naltie;s  Ae;t.  15  U..S.C.  IH 
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